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Vol.  II.  p.  245,  1.  12  from  bottom,  to  reference  to  North  Central  Wagon  Go.  v.  Man- 
chester, etc.,  Railway  Go.,  add  "affirmed  13  App.  Cas.  554." 
12, /or  "54  Geo.  iii.  c.  156,"  read  "54  Geo.  iii.  c.  56." 
19, /or  "14  &  15  Vict.  c.  12,"  read  "15  k  16  Vict.  c.  12." 
11, /or  "51  &  52  Vict.  c.  50,"  read  "51  &  52  Vict.  c.  17." 
13, /or  "17  Geo.  il.  c.  67,"  read  "17  Geo.  iii.  c.  57." 

Vol.     V.  p.  35, 1.  %b,jor  "grantor,"  read  "grantee." 

Vol.  VI.  p.  397,  jor  paragraph  beginning  Application  of  Imperial  Acts,  read  "The 
Imperial  Coinage  Acts  have  been  put  in  force  in  the  colony 
(St.  R.  &  0.,  Rev.  1904,  vol.  ii.,  'Coin,  Colonies,'  p.  114),  but 
under  Orders  in  Council  of  June  10,  1843,  June  30,  1852,  and 
November  28,  1874  {ihid.,  vol.  ii.  pp.  13-17),  various  foreign  gold 
coins,  including  Spanish  and  South  American  doubloons,  eagles 
of  the  United  States,  and  French  twenty-franc  pieces  are  current 
in  addition  to  the  imperial  currency.  Certain  silver  foreign  coins 
were  demonetised  by  Ordinance  No.  2  of  1880." 
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Factors  Acts. — See  Principal  and  Agent. 

Faculty  and   Court  of    Faculties.— A  faculty  in 

ecclesiastical  law  signifies  a  permission  given  by  the  ordinary  (or  in 
some  cases  the  Archbishop  of  Canterbury)  for  the  doing  some  act 
which  is  unlawful  without  it.  The  faculties  which  must  be  obtained 
from  the  Archbishop  of  Canterbury  (in  both  provinces  alike)  are — 

(1)  A  faculty  to  be  ordained  deacon  under  twenty-three  years  of  age ; 

(2)  to  hold  two  livings  at  once ;  (3)  to  be  married  at  any  place  or  time ; 
(4)  to  act  as  a  notary-public  (as  to  which,  see  infrcC),  and  his  powers  are 
derived  from  Stat.  25  Hen.  vin.  c.  21, 1533.  A  faculty  for  (2)  is  more 
usually  called  a  dispensation,  and  as  to  it  see  Pluralities  ;  for  (3),  more 
often  called  a  special  licence,  see  Licence,  Marriage.  Faculties  ordin- 
arily so  called  relate  to  alterations  in  ecclesiastical  buildings  and  lands, 
and  are  obtained  from  the  Consistory  Court  of  the  ordinary  or  bishop  of 
the  diocese.  Cathedrals  are  exempt  from  the  law  requiring  a  faculty 
before  such  alterations  are  made  {Phillpotts  v.  Boyd,  1875,  6  L.  E.  P.  C. 
435,  at  p.  456 ;  and  see  Dean  and  Chapter)  ;  but  in  all  other  cases  a 
faculty  is  necessary.  Thus  it  is  required  for  a  vault,  and  may  be 
obtained  for  this  purpose  by  a  living  non-parishioner  (see  In  re  Sarqentj 
1890, 15  P.  D.  168),  for  the  removal  of  a  body  {In  re  Talbot,  [1901]  P.  1), 
for  which  purpose  it  will  be  granted  on  sanitary  grounds  (see  e.g.  Rector, 
etc.,  of  St.  Michael  Bassishaw  v.  Parishioners,  [1893]  P.  233),  but  not 
with  a  view  to  cremation  {q.v.) ;  and  for  the  erection  of  a  monument 
(see,  as  to  monuments  in  chancels,  article  Chancel).  Faculties  are  also 
required  for  all  additions  to  the  furniture  or  ornaments  of  a  church ; 
e.g.  for  a  second  altar  (see  In  re  Holy  Trinity  Church,  Stroud  Greeny 
1887,  12  P.  D.  199,  and  Vicar,  etc.,  of  St.  Peter's,  Eaton  Square  v. 
Parishioners,  [1894]  P.  350),  for  a  chancel  screen  (see  case  last  cited, 
and  Vicar  of  Richmond,  etc.,  v.  All  Persons,  etc.,  [1897]  P.  70 ;  In  re  St. 
Anselnis  Pinner,  [1901]  P.  202),  for  candlesticks  on  the  altar,  for  the 
removal  of  military  colours  affixed  to  the  walls  of  a  chancel  under  a 
previous  faculty  ( Fmcmi(  v.  Byton,  [1897]  P.  1;  In  re  St.  Margaret* Sy 
Westminster,  [1905]  P.  286,  and  for  all  alterations  in  the  fabric  of  the 
building;  and,  strictly  speaking,  for  alterations  of  importance  in  the 
parsonage  house  or  buildings  (see,  however,  Huntly  v.  Russell,  1849, 
13  Q.  B.  572),  and  for  a  new  pathway  in  the  churchyard  (see  Batten  v. 
Gedge,  1889,  41  Ch.  D.  507;  and  Rector,  etc.,  of  St.  Gabriel  v.  City  of 
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London  Real  Property  Co.,  [1896]  P.  95);  but  as  to  public  footpaths,  or 
the  throwing  part  of  the  churchyard  into  a  street,  see  In  re  Fkimstead 
Burial  Ground,  [1895]  P.  225 ;  and  Phillimore,  £ccL  Laiv,  p.  1415.  An 
ornament,  though  illegally  put  up,  cannot  be  legally  removed  without  a 
faculty  {Ritchings  v.  Cordingley,  1868,  L.  K.  3  Ad.  &  Ec.  113;  Vincent 
V.  Eyton,  [1897]  P.  1);  and  an  ornament  put  up  without  one  can  be 
subsequently  confirmed  by  faculty  {Gardner  v.  Ellis,  1874,  L.  E. 
4  Ad.  &  Ec.  265 ;  Bradford  v.  Fry,  1878,  4  P.  D.  93).  Faculties  were 
formerly  freely  granted  for  family  pews,  but  in  view  of  modern  con- 
ditions are  now  hardly  ever  granted  for  this  purpose.  When  a  right  to 
a  pew  by  user  is  established,  a  lost  faculty  is  presumed  (see  Stileman- 
Gihhard  v.  Wilkimon,  [1897]  1  Q-  B.  749).  They  are  not  necessary  for 
the  lawful  obedience  of  a  monition  under  the  P.  W.  E.  A.,  1874,  37  &  38 
Vict.  c.  85,  s.  14.  The  Court  of  Faculties  is  a  Court  in  which  no  litigation 
is  conducted,  and  is,  in  fact,  the  office  of  the  Archbishop  of  Canterbury 
for  the  granting  of  faculties.  Its  chief  officer  is  called  the  Master  of  the 
Faculties,  and  to  him  application  must  be  made  for  the  admission  or 
removal  of  notaries  public.  Ttie  Court  of  Faculties  has  inherent  juris- 
diction to  strike  a  notary-public  off  the  roll  of  notaries  public,  and  can 
exercise  this  jurisdiction  in  any  proper  case  where  it  is  not  precluded  from 
doing  so  by  statute  {In  re  Champion,  [1906]  P.  86),  where  a  solicitor  who 
had  been  struck  off  the  roll  of  solicitors  for  professional  misconduct  was 
also  struck  off  the  roll  of  notaries  in  respect  of  the  same  misconduct. 
<See  as  to  these,  Statutes  41  Geo.  in.  c.  79 ;  3  &  4  Will.  iv.  c.  70 ;  6  &  7 
Vict.  c.  90 ;  and  article  Notary-Public). 

\_Authority. — Phillimore's  Eccl.  Law,  2nd  ed.] 

Faggot  Vote — A  faggot  vote  was  a  vote  created  for  party 
purposes  at  parliamentary  elections  by  transferring  to  a  person  not 
otherwise  qualified  for  the  electoral  franchise  the  bare  amount  of 
property  sufficient  to  give  him  the  necessary  legal  qualification. 

Where  property  was  conveyed  to  an  individual  with  the  fraudulent 
intent  of  giving  him  the  qualification  for  a  vote  without  giving  him 
the  substance  of  the  property,  the  vote  so  acquired  was  termed  a 
"  faggot  vote "  (see  Hansard,  Parliamentary  Debates,  vol.  xxxvi.  col. 
945). 

The  use  of  the  word  faggot  in  this  sense  is  apparently  derived  from 
its  analogy  to  the  employment  of  the  term  faggot  as  denoting  a  dummy 
soldier,  i.e.  a  person  temporarily  hired  to  supply  a  deficiency  on  the 
muster  of  a  regiment  (see  Murray,  Eng.  Hist.  Diet.,  vol.  iv.  p.  20). 

After  the  establishment  of  a  property  qualification  for  the  electoral 
franchise  (see  8  Hen.  vi.  c.  7;  see  also  Franchise  (Electoral)),  the 
practice  arose  of  splitting  up  interests  in  freeholds  by  means  of  con- 
veyances of  freeholds  of  the  annual  value  of  forty  shillings,  with  the 
object  of  increasing  the  number  of  qualified  voters  at  parliamentary 
olections. 

This  practice  of  creating  votes  by  subdividing  a  single  tenement 
among  a  number  of  nominal  owners,  which  was  greatly  facilitated  by 
the  considerable  depreciation  in  the  value  of  the  forty  shillings  free- 
hold qualification,  became  prevalent  towards  the  end  of  the  seventeenth 
century  to  such  an  extent  as  to  amount  to  a  serious  evil,  which  has  been 
met  by  various  legislative  enactments. 

The  practice  was  clearly  void  at  common  law  as  being  opposed  to 
public  policy  (see  Onslow  v.  Rapley,  Lord  Somers'  Tracts,  2nd  ed.,  1812. 
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vol.  viii.,  at  p.  275,  and  the  Statute  of  1696,  7  &  8  Will.  ill.  c.  25,  usually 
known  as  Lord  Somers'  Act,  or  the  "  Splitting  Act,"  which  was  the  first 
legislative  attempt  to  put  an  end  to  it,  was  merely  declaratory  of  the 
common  law. 

By  sec.  6  of  that  Act  all  conveyances  of  any  messuages,  lands, 
tenements,  or  hereditaments,  in  any  county,  city,  borough,  town 
corporate,  port,  or  place  in  order  to  multiply  voices  or  to  split  and 
divide  the  interest  in  any  houses  or  lands  among  several  persons  to 
enable  them  to  vote  at  elections  of  members  to  serve  in  Parliament, 
were  thereby  declared  to  be  void  and  of  no  effect,  and  no  more  than 
one  single  voice  was  to  be  admitted  for  one  and  the  same  house  or 
tenement. 

The  Elections  (Fraudulent  Conveyances)  Act,  1711,  10  Anne,  c.  31, 
after  reciting  the  above  section,  and  that  notwithstanding  such  provision 
to  the  contrary  many  fraudulent  and  scandalous  practices  had  been  used 
of  late  to  create  and  multiply  votes  at  the  election  of  knights  of  the 
shire  to  serve  in  Parliament,  to  the  great  abuse  of  the  ancient  law  and 
custom,  to  the  great  injury  of  those  persons  who  have  just  right  to  elect, 
and  in  prejudice  of  the  freedom  of  such  elections,  for  the  more  effectual 
preventing  such  undue  practices  enacted  that  all  estates  and  conveyances 
whatsoever  made  to  any  persons  in  any  fraudulent  or  collusive  manner 
on  purpose  to  qualify  them  to  give  their  votes  at  such  elections,  subject, 
nevertheless,  to  conditions  or  agreements  to  defeat  or  determine  such 
estate,  or  to  reconvey  the  same,  should  be  deemed  against  those  persons 
who  executed  them  as  free  and  absolute,  and  be  held  and  enjoyed  by 
the  persons  to  whom  such  conveyances  were  made  freely  and  absolutely, 
discharged  from  all  trusts,  conditions,  clauses  of  re-entry,  powers  of 
revocation,  provisos  of  redemption,  or  other  defeasances  whatsoever, 
between  or  with  the  said  parties  or  any  other  persons  in  trust  for 
them.  It  was  also  enacted  that  all  collateral  securities  for  the  revoca- 
tion of  such  conveyances  should  be  void,  and  that  persons  executing 
or  voting  upon  such  conveyances  should  be  liable  to  a  penalty  of  forty 
pounds. 

The  provisions  of  the  Elections  (Fraudulent  Conveyances)  Act, 
1711,  were  extended  to  cities  and  towns  being  counties  of  them- 
selves by  the  Parliamentary  Elections  (Fraudulent  Conveyances)  Act, 
1739,  13  Geo.  ii.  c.  20 ;  see  also  the  Parliamentary  Elections  Act,  1745, 
19  Geo.  II.  c.  28. 

In  consequence  of  it  being  doubtful  whether  devises  of  land  by  will 
made  for  the  purpose  of  creating  votes  were  within  the  true  intent  and 
meaning  of  the  Statute  7  &  8  Will.  ill.  c.  25,  s.  6,  the  Parliamentary 
Elections  Act,  1813,  53  Geo.  iii.  c.  49,  s.  1,  expressly  provided  that  all 
devises  by  will  made  for  such  purposes  were  to  be  deemed  to  be  con- 
veyances within  the  meaning  of  that  section. 

The  numerous  decisions  upon  the  construction  of  these  statutes  con- 
clusively show  that  conveyances  for  valuable  consideration  are  not  void 
under  the  statutes,  even  though  they  were  intended  to  multiply  votes 
and  actually  had  that  effect,  provided  that  they  were  made  bond  fide  and 
without  fraud.  Thus  a  conveyance  of  land  by  one  vendor  to  several 
purchasers  for  a  hond  fide  consideration  is  valid,  although  the  avowed 
object  of  the  vendor  is  to  multiply,  and  that  of  the  purchasers  to  acquire, 
the  right  of  voting  (Alexander  v.  Newman,  1846,  2  C.  B.  122 ;  see  also 
Beswick  v.  Ashworth,  1846,  ibid,  152 ;  Beswich  v.  Aked,  1846,  ibid.  156 ; 
Hawlins  v.  Bremner,  1846,  ibid.  166).     And  a  conveyance  made  to  carry 
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into  effect  a  real  hond  fide  contract  of  sale  when  the  purchase  money  is 
paid  and  the  possession  taken,  without  any  secret  reservation  or  trust 
whatever  for  the  benefit  of  the  vendor,  is  not  within  the  Statute  of  1696, 
notwithstanding  it  is  made  with  a  view  to  the  multiplying  of  votes  or 
the  splitting  of  freeholds;  the  intention  of  the  statute  being  to  avoid 
such  conveyances  only  made  with  that  view  as  are  in  themselves 
fraudulent  and  collusive  {Riley  v.  Crossley,  1846,  2  C.  B.  146).  It  has 
also  been  decided  that  a  conveyance  made  for  a  hond  fide  consideration 
in  trust  as  to  one-tenth  for  the  grantor  himself,  and  as  to  the  other 
nine-tenths  for  certain  other  parties  who  amongst  themselves  contri- 
buted nine-tenths  of  the  purchase  money,  is  not  within  the  statute, 
notwithstanding  that  the  avowed  object  of  the  grantor  was  to  multiply, 
and  of  the  other  parties  to  acquire,  the  right  of  voting  {Thornley  v. 
Aspland,  1846,  2  C.  B.  160).  So  also  where  a  father  in  good  faith 
executed  a  deed  of  gift  in  favour  of  his  sons,  which  was  expressed  to  be 
in  consideration  of  natural  love  and  affection,  it  was  held  to  be  valid, 
although  the  avowed  object  of  the  father  was  to  confer  votes  upon  his 
sons  (Newton  v.  Hargreaves,  1846,  2  C.  B.  163 ;  see  also  Newton  v.  Over- 
seers  of  MoHberley,  1846,  ihid.  203 ;  Newton  v.  Overseers  of  Crov'ley,  1846, 
ibid.  207). 

In  order  to  render  a  conveyance  void  under  the  statute  of  1696  as 
having  been  made  in  order  to  multiply  votes,  or  to  split  and  divide  the 
interest  in  any  houses  or  lands,  it  must  be  shown  that  the  vendor  was  a 
party  to  the  illegal  object  intended  by  the  conveyance  {Marshall  v.  Boivn^ 
1845,  1  Lut.  278).  So  where  the  owners  of  a  house  in  a  borough  con- 
tracted to  sell  it  for  a  valuable  consideration  to  A.,  who,  after  such 
contract,  sold  it  hond  fide  to  six  other  persons,  and  caused  the  convey- 
ance to  be  made  from  the  original  owners  to  them,  A.'s  object  being  to 
increase  the  number  of  voters  in  the  borough,  but  the  object  of  the  six 
purchasers  being  a  hond  fide  investment  of  their  money,  though  they 
expected  that  the  possession  of  the  property  would  entitle  each  of  them 
to  vote,  it  was  held  that,  as  it  did  not  appear  that  the  parties  conveying 
had  any  knowledge  of  the  object  for  which  the  house  was  purchased,  the 
conveyance  was  not  void  under  the  statute  {ihid.).  And  it  has  been 
held  that  a  hond  fide  purchase  of  land  for  a  valuable  consideration 
is  not  rendered  void  under  the  statute,  even  though  the  purchasers 
bought  the  land  with  the  object  of  splitting  and  dividing  the  interest 
therein  among  themselves,  and  such  object  was  known  and  acquiesced 
in  by  the  solicitor  or  agent  of  the  vendor,  the  vendor  himself  not 
being  cognisant  of  such  purpose  (see  Hoyland  v.  Bremner,  1846, 
2  C.  B.  84). 

Moreover,  a  fraudulent  conveyance  made  for  the  mere  purpose  of 
conferring  a  vote  is  not  absolutely  avoided  by  the  statutes,  but  is  void 
only  to  the  extent  of  preventing  the  right  of  voting  from  being  acquired ; 
it  is,  however,  valid  and  effectual  as  between  the  parties  to  pass  the 
interest  {Phillpotts  v.  Phillpotts,  1850,  10  C.  B.  85). 

Protection  against  the  creation  of  fraudulent  and  occasional  votes  is 
at  the  present  time  also  afforded  by  the  modern  statutory  provisions 
requiring  the  registration  of  voters,  the  actual  possession  of  the  freehold, 
or  receipt  of  the  rents  and  profits  for  six  months  previous  to  registra- 
tion (see  Eepresentation  of  the  People  Act,  1832,  2  &  3  Will.  iv.  c.  45, 
s.  26 ;  Parliamentary  and  Municipal  Eegistration  Act,  1878,  41  &  42 
Vict.  c.  26,  s.  7;  Eegistration  Act,  1885,  48  &  49  Vict.  c.  15,  s.  12),  and 
the  actual  occupation  of  freeholds  for  life  under  the  yearly  value  of  £5 
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(see  Eepresentation  of  the  People  Act,  1832,  s.  18,  and  Eepresentation 
of  the  People  Act,  1867,  30  &  31  Vict.  c.  102,  s.  5 ;  see  also  Trenfielcl  v. 
Loive,  1869,  L.  R.  4  C.  P.  454;  Druitt  v.  The  Overseers  of  Christchurch, 

1883,  12  Q.  B.  D.  365).  Eecent  legislation  tending  to  check  the 
creation  of  faggot  votes  is  also  contained  in  the  Representation  of 
the  People  Act,  1884,  48  &  49  Vict.  c.  3,  by  which  it  is  provided  that 
no  one  is  to  be  entitled  to  be  registered  as  a  voter  in  respect  of  the 
ownership  of  any  rent-charge,  except  the  owner  of  the  whole  of  the 
tithe  rent-charge  of  a  benefice  to  which  an  apportionment  of  tithe  rent- 
charge  has  been  made  in  respect  of  any  portion  of  tithes  {ibid.  s.  4  (1)). 
And  where  two  or  more  persons  are  owners,  either  as  joint-tenants  or  as 
tenants  in  common  of  an  estate  in  any  land  or  tenements,  one  only  of 
them,  but  not  more  than  one,  is,  if  his  interest  is  sufficient  to  confer  on 
him  a  qualification  as  a  voter  in  respect  of  the  ownership  of  such  estate, 
entitled  to  be  registered  as  a  voter,  provided  that  where  such  owners 
have  derived  their  interest  by  descent,  succession,  marriage,  marriage 
settlement,  or  will,  or  where  they  occupy  the  land  or  tenement,  and  are 
bond  fide  engaged  as  partners  carrying  on  trade  or  business  thereon,  each 
of  them  whose  interest  is  sufficient  to  confer  on  him  a  qualification  as  a 
voter  is  entitled  to  be  registered  and  to  vote,  and  the  value  of  the 
interest  of  each  such  owner,  where  not  otherwise  legally  defined,  is  to 
be  ascertained  by  the  division  of  the  total  value  of  the  land  or  tenement 
equally  among  the  whole  of  such  owners  (ihid.  s.  4  (2) ;  see  also  as  to 
joint-tenancies  created  in  order  to  confer  votes,  Gallagher  v.  Carti'p'bell, 
1892,  Lawson,  Notes  of  Decisions  in  Registration  Cases,  p.  229  ;  Torish  v. 
Stevenson,  1893,  ibid.  230 ;  Mooneg  v.  Chambers,  [1894]  2  Ir.  Rep.  374). 
The  rights  of  persons  registered  as  voters  at  the  time  of  the  passing  of 
the  Act  are  not,  however,  affected  (Representation  of  the  People  Act, 

1884,  s.  10 ;  see  also  M'Intyre  v.  Black  {Keenan's  Case),  1888,  Lawson, 
Notes  of  Decisions  in  Registration  Cases,  p.  300). 

See  also  Franchise  (Electoral)  ;  Registration. 

Failure  of  Issue— See  Die  without  Issue,  and  Executory 
Interests,  Vol.  V.  pp.  601,  602. 

Fair  Comment. — It  is  a  defence  to  an  action  of  libel  or 
slander  if  the  defendant  can  show  that  his  words,  though  primd  facie 
defamatory,  are  a  fair  comment  on  a  matter  of  public  interest.  Such 
defence  will,  however,  be  destroyed  if  the  plaintiff  can  show  that  the 
words  were  published  maliciously. 

Similarly  it  is  a  defence  to  an  indictment  for  a  seditious  libel  and 
to  an  indictment  for  a  libel  defamatory  of  a  private  individual,  if  the 
defendant  can  show  that  the  words  complained  of  are  a  fair  comment 
on  a  matter  of  public  interest;  unless  the  prosecutor  can  satisfy  the 
jury  that  the  words  were  published  maliciously. 

The  onus  of  proving  that  the  words  are  primd  facie  libellous,  and 
that  the  defendant  published  them,  lies  on  the  plaintiff  or  prosecutor. 
The  omos  of  proving  that  the  words  relate  to  a  matter  of  public  interest, 
and  that  they  are  a  comment  and  not  the  assertion  of  a  fact,  or  that 
if  they  assert  facts,  the  facts  are  as  he  has  asserted  them  to  be,  lies  on 
the  defendant.  As  soon  as  the  defendant  has  done  this,  the  burden  of 
proof  shifts,  and  it  is  now  for  the  plaintiff  or  prosecutor  to  prove  either 
that  the  defendant's  words  exceed  the  limits  of  a  fair  comment,  or  that 
he  published  them  maliciously.     It  is  for  the  judge  to  decide  whether 
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the  matter  to  which  the  words  relate  is  or  is  not  a  matter  of  public 
interest ;  all  other  questions  are  for  the  jury,  if  there  is  any  evidence  fit 
to  be  submitted  to  them  thereon. 

This  is  the  law  as  now  settled  by  the  recent  decisions  of  the  Court 
of  Appeal  in  McQuire  v.  Western  Morning  Neivs  Co.,  [1903]  2  K.  B.  100, 
and  Thomas  v.  Bradbury,  Agnew  &  Co.,  Ltd.,  and  Another,  [1906]  2  K.  B. 
627 ;  and  by  Mr.  Justice  Bray  in  his  summing-up  in  R.  v.  Russell,  at  the 
Liverpool  Autumn  Assizes,  Liverpool  Daily  Post,  December  4,  1905. 

But  this  view  of  the  law  is  quite  a  recent  development.  The  whole 
matter  was  till  lately  involved  in  much  doubt  and  controversy ;  and  the 
origin  of  the  doctrine  is  obscure.  At  the  end  of  the  eighteenth  and 
the  beginning  of  the  nineteenth  century,  malice  was  still  regarded  as 
"  the  gist  of  an  action  of  defamation,"  and  it  therefore  seems  to  have 
been  thought  that  "  a  fair  comment "  or  "  a  fair  criticism  "  could  not  be 
an  actionable  libel,  because  it  was  not  malicious.  Thus  in  Tahart  v. 
Tifper,  1808, 1  Camp.,  at  p.  351 ;  10  E.  K.  689,  Lord  Ellenborough,  C.J., 
remarks :  "  The  main  question  here  is,  q;iio  animo  the  defendant  pub- 
lished the  article  complained  of,  whether  he  meant  to  put  down  a 
nuisance  to  public  morals,  or  to  prejudice  the  plaintiff'."  But  this  quo 
animo  was  not  regarded  as  "  the  main  question  "  by  later  judges. 

Immunity  was  however  very  sparingly  allowed  to  comments  on 
public  affairs.  In  Jacobite  days,  and  again  at  the  time  of  the  French 
Ke volution,  the  ministers  of  the  Crown  were  afraid  to  allow  free 
discussion  of  matters  of  State.  Englishmen,  then  as  now,  sturdily  main- 
tained their  unquestionable  right  to  freely  discuss  the  affairs  of  the 
nation;  but  the  result  was  too  often  the  loss  of  their  ears  and  an 
unpleasant  sojourn  in  the  pillory.  Anything  that  tended  "  to  subvert 
the  Government "  was  regarded  as  a  seditious  libel  {jpcr  Lord  Holt,  C.J., 
in  R.  V.  Beere,  1698,  12  Mod.  221).  Or,  as  Lord  Ellenborough,  C.J., 
said  in  1804 :  "  It  is  no  new  doctrine  that  if  a  publication  be  calculated 
to  alienate  the  affections  of  the  people,  by  bringing  the  Government 
into  disesteem,  whether  the  expedient  be  by  ridicule  or  obloquy,  it  is  a 
crime"  {R.  v.  Cohhett,  29  Howell's  St.  Tr.  49).  It  is  true  that  in  1796 
Lord  Kenyon  had  said :  "  The  power  of  free  discussion  is  the  right  of 
every  subject  of  this  country.  ...  In  a  free  country  like  ours,  the  pro- 
ductions of  a  political  author  should  not  be  too  hardly  dealt  with  "  {R, 
v.  Reeves,  Peake,  Add.  C.  86).  But  even  he  would  never  have  tolerated 
the  kind  of  political  writing  which  now  passes  muster  as  a  fair 
comment. 

It  is  therefore  to  actions  brought  for  criticism  on  books  and  plays 
written  by  private  individuals — actions  in  which  the  Government  had  no 
concern — that  we  must  look  for  the  earliest  instances  of  the  application 
of  the  right  of  fair  comment.  One  of  the  first  decisions  reported  on  the 
point  is  Dihdin  v.  Swan  and  Bostoek,  1793,  1  Esp.  28 ;  5  E.  E.  717.  In 
this  case  "  Lord  Kenyon  stated  the  law  on  this  subject  to  be — That  the 
editor  of  a  public  newspaper  may  fairly  and  candidly  comment  on  any 
place  or  species  of  public  entertainment,  but  it  nmst  be  done  fairly  and 
without  malice  or  view  to  injure  or  prejudice  the  proprietor  in  the  eyes 
of  the  public.  That  if  so  done,  however  severe  the  censure,  the  justice 
of  it  screens  the  editor  from  legal  animadversion ;  but  if  it  can  be 
proved  that  the  comment  is  unjust,  is  malevolent,  or  exceeding  the 
bounds  of  fair  opinion,  that  such  is  a  libel,  and  therefore  actionable  " 
(p.  29). 

In  Heriot  v.  Stuart,  1796,  1  Esp.  437,  Lord  Kenyon,  L.C.J.,  held  that 
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to  write  and  publish  of  a  newspaper  that  "it  was  the  most  vulgar, 
ignorant,  and  scurrilous  journal  ever  published  in  Great  Britain  "  was 
not  actionable,  but  that  to  add  "  that  it  is  the  lowest  now  in  circulation, 
and  we  submit  the  fact  to  the  consideration  of  advertisers,"  was  action- 
able, inasmuch  as  this  affected  the  sale  and  the  profits  to  be  made  by 
advertising.    And  the  full  Court  of  King's  Bench  agreed  with  the  L.C.J. 

In  Tahart  v.  Tipper,  1808,  1  Camp.  350;  10  E.  R.  689,  the  plaintiff 
complained  that  the  defendant  had  libelled  him  in  the  way  of  his 
business  of  a  bookseller  by  accusing  him  of  being  in  the  habit  of 
publishing  immoral  and  foolish  books.  The  defendant  was  allowed 
to  adduce  evidence  to  show  that  the  supposed  libel  was  a  fair  stricture 
upon  the  general  run  of  the  plaintiffs  publications.  Lord  EUenborough, 
C.J.,  remarked  (pp.  351,  352) :  "  Liberty  of  criticism  must  be  allowed, 
or  we  should  neither  have  purity  of  taste  nor  of  morals.  Fair  discussion 
is  essentially  necessary  to  the  truth  of  history  and  the  advancement  of 
science.  That  publication  therefore  I  shall  never  consider  as  a  libel,, 
which  has  for  its  object,  not  to  injure  the  reputation  of  any  individual, 
but  to  correct  misrepresentations  of  fact,  to  refute  sophistical  reasoning, 
to  expose  a  vicious  taste  in  literature,  or  to  censure  what  is  hostile  to 
morality."  To  the  same  effect  is  the  judgment  of  the  same  great  judge 
in  another  case  decided  in  the  same  year  (Carr  v.  Hood,  ibid.,  355?^. ;  10 
E.  E.  701n.),  the  facts  of  which  are  set  out  in  the  article  on  Criticism, 
contained  in  Vol.  IV.  at  p.  235. 

In  all  the  above  cases  it  will  be  observed  that  a  fair  criticism  is  held 
to  be  no  libel,  and  that  the  word  "  privilege  "  is  never  used.  In  Stuart 
v.  Zovell,  1817,  2  Stark.  93;  19  E.  E.  688,  nine  years  later,  the  term 
"privilege"  is  for  the  first  time  employed  in  this  connection.  In 
this  case  the  proprietor  of  the  Statesman  newspaper  had  described  the 
plaintiff,  who  was  one  of  the  proprietors  of  the  Courier  newspaper,  as 
"the  venerable  apostate  of  tyranny  and  oppression,"  and  as  a  man 
"whose  full-blown  baseness  and  infamy  held  him  fast  to  his  present 
connections,  and  prevented  him  from  forming  new  ones ; "  and  the  plain- 
tiff very  properly  recovered  £100  damages.  Lord  Ellenborough,  in  his 
summing-up  to  the  jury  in  this  case,  said  (pp.  96,  97):  "It  is  certainly  com- 
petent to  one  public  writer  to  criticise  another,  exerting  his  talents  in  all 
the  latitude  of  free  communication  belonging  to  a  public  writer ;  and  so 
it  appeared  to  Lord  Kenyon  in  the  case  oi  Heriot  v.  Stuart.  The  opinions, 
and  principles  of  a  controversial  writer  are  open  to  criticism  and  ridicule 
in  the  same  way  as  those  of  any  other  author ;  but  the  privilege  does 
not  extend  to  calumnious  remarks  on  the  private  character  of  the  indi- 
vidual. In  that  respect  the  editor  of  a  newspaper  enjoys  the  rights  of 
protection  in  common  with  every  other  subject."  The  incidental — or 
possibly  accidental — use  by  Lord  Ellenborough  of  the  word  "  privilege  " 
in  place  of  the  word  "  right "  in  this  passage  does  not,  it  is  submitted, 
indicate  any  change  from  the  opinion,  so  clearly  expressed  by  him  in 
the  former  cases  cited  above,  that  a  fair  comment  is  no  libel. 

In  Macleod  v.  WaUeij,  1828,  3  C.  &  P.,  at  p.  313 ;  33  E.  E.  668,  Lord 
Tenterden,  C.J.,  said :  "  Whatever  is  fair  and  can  be  reasonably  said  of 
the  works  of  authors,  or  of  themselves  as  connected  with  their  works,  is 
not  actionable,  unless  it  appears  that,  under  the  pretext  of  criticising 
the  works,  the  defendant  takes  the  opportunity  of  attacking  the  character 
of  the  author ;  then  it  will  be  a  libel."  This  passage  was  cited  with 
approval  by  Bowen,  L.J.,  in  Merivale  v.  Carson,  1887,  20  Q.  B.  D.,  at 
p.  283. 
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In  Parmiter  v.  Coupland  and  Another,  1840,  6  M.  &  W.  105  ;  55  K.  E. 
529,  the  defendants  had  published  in  the  Hampshire  Advertiser  words 
imputing  to  the  plaintiff  partial  and  corrupt  conduct,  and  ignorance  of 
his  duties,  as  mayor  and  justice  of  the  peace  for  the  borough  of  Win- 
chester. At  the  trial  Coleridge,  J.,  in  the  course  of  his  summing-up, 
stated  to  the  jury  that  there  was  a  difference  with  regard  to  censures 
on  public  and  on  private  persons ;  that  the  character  of  persons  acting 
in  a  public  capacity  was  to  a  certain  extent  public  property,  and  their 
conduct  might  be  more  freely  commented  on  than  that  of  other  persons. 
The  jury  found  a  verdict  for  the  defendants.  Counsel  for  the  plaintiff 
subsequently  moved  for  a  new  trial  on  the  ground  (amongst  others)  that 
it  was  a  misdirection  to  tell  the  jury  that  there  was  any  distinction 
between  publications  relating  to  public  and  to  private  individuals.  The 
Court  of  Exchequer  held  that  this  was  no  misdirection,  though  it  made 
the  rule  nisi  for  a  new  trial  absolute  on  other  grounds.  Baron  Parke 
remarked  (p.  108):  "There  is  a  difference  between  publications  relating 
to  public  and  private  individuals.  Every  subject  has  a  right  to  comment 
on  those  acts  of  public  men  which  concern  him  as  a  subject  of  the  realm, 
if  he  do  not  make  his  commentary  a  cloak  for  malice  and  slander ;  but 
any  imputation  of  wicked  or  corrupt  motives  is  unquestionably  libellous, 
and  such  appears  to  be  the  nature  of  the  publications  here."  Baron 
Alderson  concurred,  saying  (p.  109):  "There  certainly  is  a  material 
distinction  between  a  publication  relating  to  a  public  and  a  private 
person,  whether  they  he  libels.  That  criticism  may  reasonably  be  applied 
to  a  public  man  in  a  public  capacity,  which  might  not  be  applied  to  a 
private  individual.  The  same  thing  might  be  no  libel  on  me,  which 
might  be  a  very  grievous  and  injurious  libel  on  another." 

The  next  case  of  any  importance  on  the  subject  is  Campbell  v. 
^pottiswoode,  1863,  3  B.  &  S.  769 ;  32  L.  J.  Q.  B.  185,  the  facts  of  which 
are  fully  set  out  in  the  article  on  Criticism  (Vol.  IV.  p.  236).  In  this 
case  the  jury  had  found  that  the  writer  of  the  article  complained  of 
honestly  believed  his  imputations  to  be  well  founded.  But  the  Court 
of  Queen's  Bench  unanimously  declared  that  the  bond  fides  of  the  writer 
was  immaterial ;  and  they  so  held  on  the  ground  that  a  fair  comment 
was  no  libel ;  they  expressly  distinguished  it  from  a  libel  published  on 
a  privileged  occasion.  Blackburn,  J.,  put  the  matter  thus :  "  I  think  it 
of  considerable  consequence  to  bear  in  mind  that  the  case  is  not  one  of 
privilege,  properly  so  called,  but  the  question  is  whether  the  article  com- 
plained of  is  a  libel  or  not."  And  Crompton,  J.,  said  :  "  The  first  question 
is  libel  or  no  libel,  which  is  for  the  jury;  and  they  have  to  say  whether 
the  writing  complained  of  goes  beyond  fair  comment ;  if  it  does  not,  it 
is  no  libel." 

But  an  entirely  different  view  of  the  law  on  this  point  was  taken 
by  the  Court  of  Common  Pleas  in  the  subsequent  case  of  Hemuood  v. 
Harrison,  1872,  L.  R  7  C.  P.  606.  In  this  case  the  plaintiff  was  a  naval 
architect,  and  the  defendant  was  the  Queen's  printer.  The  plaintiff  in 
the  year  1867  had  presented  proposals  for  the  conversion  of  the  old 
wooden  line-of-battle  ships  of  the  navy  into  ironclad  turret-ships.  His 
proposals  were  considered  by  the  Admiralty  and  rejected.  In  September 
1870  the  ironclad  turret-ship  Captain  whilst  on  a  cruise  capsized  and 
sank  with  nearly  all  hands.  This  disaster  caused  great  excitement  and 
anxiety  in  the  public  mind.  Thereupon  Mr.  Childers,  the  First  Lord  of 
the  Admiralty,  prepared  a  minute  for  presentation  to  Parliament  during 
the  approaching  session,  in  which  he  stated  the  circumstances  under 
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which  the  Captain  had  been  sent  to  sea,  and  explained  the  methods 
adopted  by  the  Admiralty  for  placing  the  navy  in  a  proper  condition 
for  modern  naval  warfare.  This  minute  referred  to  and  criticised  the 
plans  of  conversion  proposed  in  1867  by  the  plaintiff;  and  in  a  note  to 
it  was  inserted  a  letter  upon  the  subject  addressed  to  the  Admiralty  in 
September  1867  by  Sir  Spencer  Eobinson,  the  controller  of  the  navy. 
This  letter  contained  the  following  passage : — "  These  plans  would  have 
no  weight  whatever  from  the  known  antecedents  of  their  author,  but 
they  derived  weight  from  the  approval  of  Mr.  Watts,  the  late  chief  con- 
structor of  the  navy,"  and  concluded  by  recommending  their  rejection. 
The  minute  was,  by  order  of  the  Lords  of  the  Admiralty,  printed  by  the 
defendant,  and  copies  of  it  were  publicly  sold  by  him  before  the  meeting 
of  Parliament. 

At  the  trial  of  an  action  for  this  alleged  libel,  it  was  admitted  by  the 
plaintiff  that  the  publication  by  the  defendant  was  without  actual  malice ; 
but  it  was  insisted  that,  although  the  original  publication  of  these  words 
by  Sir  Spencer  Eobinson  to  the  Admiralty  in  1867  was  clearly  privileged, 
the  republication  of  them  in  1870,  before  the  Admiralty  minute  had 
been  presented  to  Parliament,  was  an  unprivileged  circulation  of 
libellous  matter,  and  therefore  actionable.  On  the  other  hand,  it  was 
contended  that  the  letter  was  a  fair  criticism  upon  a  matter  of  great 
national  importance,  and  therefore  privileged.  The  learned  judge, 
Brett,  J.,  nonsuited  the  plaintiff,  on  the  ground  that  the  publication 
was  in  the  nature  of  a  fair  criticism  of  a  proposal  affecting  a  matter 
of  great  national  importance,  viz.,  the  stability  of  the  navy,  and  there- 
fore, being  honci  fide  and  without  malice,  was  privileged.  And  he 
refused  to  leave  to  the  jury,  although  strongly  urged  to  do  so,  the 
question  whether  the  letter  was  relevant  to  the  occasion — a  course 
which  would  not  be  followed  in  the  present  day.  A  rule  nisi  was 
obtained  for  a  new  trial,  on  the  ground  of  misdirection,  and  the  question 
was  argued  before  the  Court  of  Common  Pleas  on  July  5,  1872.  The 
majority  of  the  judges  (Willes,  Byles,  and  Brett,  JJ.)  upheld  the  non- 
suit ;  Grove,  J.,  dissented  on  the  ground  that  it  should  have  been  left 
to^  the  jury  to  say  whether  the  disparaging  reference  to  "  the  known 
antecedents  of  the  author "  was  or  was  not  a  fair  comment ;  he  held 
(and  surely  rightly  held)  that  this  was  not  a  question  for  the  judge. 

Willes,  J.,  who  delivered  the  judgment  of  the  majority,  said :  "  The 
learned  judge  nonsuited  the  plaintiff,  not  upon  the  ground  that  the 
defendant  was  the  Queen's  printer,  nor  that  he  had  acted  in  the 
ordinary  course  of  business,  nor  that  he  had  authority  from  a  public 
department,  nor  upon  the  ground  that  the  report  was  to  be  presented 
to  Parliament,  and  would  at  all  events  become  public  in  a  few  days — 
all  which  palliations  would,  as  was  argued,  have  been  insufficient ;  but 
upon  the  ground  that  every  man  has  a  right  to  discuss  freely,  so  long  as 
he  does  it  honestly  and  without  malice,  any  subject  in  which  the  public 
are  generally  interested — to  state  his  own  views  and  to  advance  those 
of  others  for  the  consideration  of  all  or  any  of  those  who  have  a  common 
interest  in  the  subject ;  and  that,  whilst  he  does  so,  he  has  a  privilege 
attaching  to  such  right  of  free  discussion,  of  the  same  character  which 
has  been  held  to  attach  in  numerous  instances  in  which  liberty  of  speech 
has  been  allowed  upon  grounds  of  public  and  social  convenience,  where 
the  speaker  or  writer  and  the  person  or  persons  addressed  have  had  a 
duty  or  interest  in  common.  .  .  .  The  principle  upon  which  these  cases 
are  founded  is  a  universal  one,  that  the  public  convenience  is  to  be 
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preferred  to  private  interests,  and  that  communications  which  the 
interests  of  society  require  to  be  unfettered  may  freely  be  made  by 
persons  acting  honestly  without  actual  malice,  notwithstanding  that 
they  involve  relevant  comments  condemnatory  of  individuals  "  (pp.  620, 
621,  622).  And  the  Court  therefore  came  to  the  conclusion  (p.  625) 
"  that  the  fair  and  honest  discussion  of,  or  comments  upon,  a  matter 
of  public  interest  is  in  point  of  law  privileged,  and  that  it  is  not  the 
stchjcct  of  an  action,  unless  the  plaintiff  can  establish  malice."  It  must 
be  admitted  that  in  this  case  the  Court  decided  that  a  plea  of  "  fair 
comment "  is  merely  a  branch  of  the  defence  of  "  qualified  privilege  "  in 
the  ordinary  sense;  though  the  expressions  italicised  above — "every 
man  has  a  right,"  and  "  is  not  the  subject  of  an  action  " — sound  like  an 
echo  of  the  former  law.  It  is  unfortunate  that,  apparently,  the  decision 
of  the  Court  of  Queen's  Bench  in  Campbell  v.  Spottisivoode  was  never 
cited;  no  reference  to  it  is  made  in  the  report  of  the  case. 

But  in  the  very  next  case  on  the  subject  (Merivale  v.  Carson,  1887, 
20  Q.  B.  D.  275)  the  Court  of  Appeal  refused  to  follow  the  ruling  in 
Henwood  v.  Harrison,  and  re-established  the  law  as  laid  down  in 
Campbell  v.  Spottiswoode,  holding  emphatically  that  the  defence  of  fair 
comment  must  be  distinguished  from  that  of  privilege  properly  so  called, 
because  the  latter  was  the  peculiar  right  of  a  particular  individual  in 
particular  circumstances,  a  true  privilegium  ;  whereas  fair  comment  is 
the  right  of  every  member  of  the  public.  The  facts  of  this  case  are 
fully  set  out  in  the  article  on  Ckiticism  (Vol.  IV.  p.  237) ;  it  is  only 
necessary  here  to  quote  the  following  passages  in  their  Lordships* 
judgments,  which  bear  directly  on  the  subject  under  discussion.  Lord 
Esher,  M.R.,  said :  "  What  is  the  next  question  to  be  put  to  the  jury  ? 
Are  they  to  be  told  that  the  criticism  of  a  play  is  a  privileged  occasion, 
within  the  well-settled  meaning  of  the  word  '  privilege,'  and  that  their 
verdict  must  go  for  the  defendant,  unless  the  plaintiff  can  prove  malice 
in  fact,  that  is,  that  the  writer  of  the  article  was  actuated  by  an  indirect 
or  malicious  motive  ?  I  think  it  is  clear  that  that  is  not  the  law,  and 
that  it  was  so  decided  in  Campbell  v.  Spottisivoode,  which  has  never  been 
overruled.  All  the  judges,  both  before  and  ever  since  that  case,  have 
acted  upon  the  view  there  expressed,  that  a  criticism  upon  a  written 
published  work  is  not  a  privileged  occasion"  (p.  279).  Bowen,  L.J., 
said:  "The  present  case  is  not,  strictly  speaking,  one  of  'privileged 
occasion.'  In  a  legal  sense  that  term  is  used  with  reference  to  a  case  in 
which  one  or  more  members  of  the  public  are  clothed  with  a  greater 
immunity  than  the  rest.  But  in  the  present  case  we  are  dealing  with 
a  common  right  of  public  criticism  which  every  subject  of  the  realm 
equally  enjoys — the  right  of  publishing  a  written  criticism  upon  a 
literary  work  which  is  offered  to  public  criticism.  It  is  true  that  a 
different  metaphysical  exposition  of  this  common  right  is  to  be  found  in 
the  judgment  of  Willes,  J.,  in  Hemoood  v.  Harrison.  That  learned 
judge  and  the  majority  of  the  Court  of  Common  Pleas  seem  to  have 
treated  this  right  as  a  branch  of  the  general  law  of  privilege,  and  to 
have  found  a  justification  for  the  use  of  the  word  'privilege'  in  the 
subject-matter  of  the  criticism,  although  there  is  no  limit  of  the  number 
of  the  persons  entitled  to  make  the  criticism.  With  great  respect  to 
Willes,  J.,  I  agree  with  the  Master  of  the  Eolls  that  this  is  not  so  good 
an  exposition  of  the  right  as  that  which  is  given  by  Blackburn,  J.,  and 
Crompton,  J.,  in  Campbell  v.  Spottiswoode.  But  the  question  is  rather 
academical  than  practical,  for  I  do  not  think  it  would  make  any  sub- 
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stantial  difference  in  the  present  case  which  view  was  the  right  one. 
...  It  is  only  when  the  writer  goes  beyond  the  limits  of  fair  criticism 
tliat  his  criticism  passes  into  the  region  of  libel  at  all "  (pp.  282,  283). 

This  decision  was  regarded  as  decisive  on  the  point,  and  for  many 
years  afterwards  it  was  considered  clear  law  that  a  fair  comment  was 
not  to  be  regarded  as  matter  published  on  a  "  privileged  occasion  "  in 
the  strict  legal  sense  of  that  term,  but  that  the  defence  really  was  that 
such  comment  was  no  libel  or  slander  at  all.  It  was  asked  by  some, 
how  that  which  did  in  fact  hold  the  plaintiff  up  to  hatred,  ridicule,  and 
contempt,  could  be  no  libel ;  such  a  contention,  it  was  urged,  conflicted 
with  every  known  definition  of  a  libel.  But  this  was  surely  a  miscon- 
ception of  the  true  meaning  of  the  term  employed  by  Lord  Ellenborough 
and  other  eminent  judges  quoted  above.  By  the  phrase  "  no  libel "  they 
meant  "  no  actionable  libel."  Of  course  the  words  must  be  primd  facie 
defamatory ;  otherwise  no  action  can  possibly  lie.  "  The  plea  of  fair 
comment  does  not  arise  unless  there  is  an  imputation  on  a  plaintiff.  It 
is  precisely  where  the  criticism  would  otherwise  be  actionable  as  a  libel 
that  the  defence  of  fair  comment  comes  in  "  {per  Lord  Loreburn,  L.C., 
in  Dakhyl  v.  Labouchere,  1907,  96  L.  T.,  at  p.  400).  As  soon  as  the 
plaintiff  has  proved  that  the  defendant  has  published  words  prima  facie 
defamatory  he  has  established  a  pHmd  facie  cause  of  action ;  and,  unless 
it  appears  from  the  libel  itself,  or  is  otherwise  admitted,  the  onus  lies  on 
the  defendant  to  shew  that  his  words  are  a  comment  on  a  matter  of 
public  interest.  For  example,  to  write  and  publish  of  anyone  that  he 
"  is  a  traitor  to  his  country  "  is  primd  facie  libellous.  But  if  it  appears 
from  the  context  that  these  words  are  employed  with  reference  only  to 
a  Bill  which  the  plaintiff  has  brought  into  Parliament,  and  express 
merely  the  writer's  honest  opinion  of  that  Bill,  the  words  are  no 
actionable  libel,  and  the  judge  should  stop  the  case  {McQuire  v. 
Western  Morning  News  Co.,  [1903]  2  K.  B.  100). 

Another  question  was  raised  incidentally  in  the  course  of  the  argu- 
ment of  Merivale  v.  Carson.  Lord  Esher,  M.E.,  asked  whether  the 
defence  of  fair  comment  would  be  defeated  if  the  plaintiff  could  show 
that  the  words  were  published  maliciously.  Counsel  for  the  defendant 
replied  that  it  had  been  already  held  in  Stevens  v.  Sami^son  (1879,  5  Ex. 
D.  53),  and  other  cases,  that  a  fair  and  accurate  report  of  a  judicial 
proceeding,  if  published  maliciously,  was  actionable,  and  that  it  would 
seem  to  follow  that  the  defence  of  fair  comment  might  similarly  be 
defeated  by  proof  of  actual  malice  in  the  defendant.  It  was  not 
necessary  to  go  fully  into  the  question,  as  in  the  case  before  the  Court 
it  was  admitted  that  there  was  no  malice  on  the  part  of  the  defendant. 
Lord  Esher,  M.R,  merely  observed  in  his  judgment :  "  It  is  said  that  if 
in  some  other  case  the  alleged  libel  would  not  be  beyond  the  limits  of 
fair  criticism,  and  it  could  be  shewn  that  the  defendant  was  not  really 
criticising  the  work,  but  was  writing  with  an  indirect  and  dishonest 
intention  to  injure  the  plaintiffs,  still  the  motive  would  not  make  the 
criticism  a  libel.  I  am  inclined  to  think  that  it  would,  and  for  this 
reason,  that  the  comment  would  not  then  really  be  a  criticism  of  the 
work.  The  mind  of  the  writer  would  not  be  that  of  a  critic,  but  he 
would  be  actuated  by  an  intention  to  injure  the  author  "  (pp.  281,  282). 
And  Bowen,  L.J.,  said  (p.  283) :  "  The  criticism  is  to  be  '  fair,'  that  is, 
the  expression  of  it  is  to  be  fair.  The  only  limitation  is  upon  the  mode 
of  expression."  On  these  dicta  the  argument  was  subsequently  based 
that  "  the  word  '  fair,'  in  the  phrase  '  a  fair  comment,'  refers  to  the 
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language  employed,  and  not  to  the  mind  of  the  writer.  Hence  it  is 
possible  that  a  fair  comment  should  yet  be  published  maliciously" 
(Odgers'  Outline  of  the  Law  of  Libel,  1897,  p.  67).  Thus,  if  a  man,  who 
had  a  private  spite  against  an  author  or  a  statesman  wrote  a  trenchant 
criticism  on  his  enemy's  book  or  public  conduct,  and  published  it  in  a 
manner  calculated  and  intended  to  do  him  injury,  an  action  would  lie 
for  such  a  malicious  publication,  although  the  very  same  words,  if 
written  and  published  by  a  stranger,  in  the  ordinary  course  of  his 
business  as  a  critic,  would  escape  liability  on  the  ground  that  it  was 
a  fair  comment. 

An  attempt  has  been  made  to  combat  this  view  by  the  argument 
that  if  a  fair  comment  is  no  libel  the  question  of  malice  or  no  malice 
must  be  irrelevant ;  for  it  has  been  decided  in  Mayor  and  Corporation  of 
Brculford  v.  Pickles,  [1895]  A.  C.  587,  and  in  Allen  v.  Flood,  [1898]  A.  C. 
1,  that  an  act  which  is  not  wrongful  in  itself  cannot  become  wrongful 
because  it  is  done  maliciously.  But  this,  again,  is  surely  placing  too 
narrow  a  construction  on  the  phrase  "  no  libel."  The  words  must  be 
primd  facie  defamatory ;  on  this  being  proved,  the  defendant  is  jprinid 
facie  in  the  wrong,  and  must  be  called  on  for  his  defence.  The  existence 
of  malice  in  the  defendant's  mind  will  often  destroy  a  defence,  though  it 
will  not  render  actionable  that  which  in  law  creates  no  right  of  action. 
In  short,  the  principle  of  Mayor  and  Corporation  of  Bradford  v.  Pickles, 
and  Allen  v.  Flood,  does  not  apply  to  defences. 

The  dictco  in  the  case  olMcQuire  v.  Western  Morning  Neios  Co.,  [1903] 
2  K.  B.  100,  were  certainly  in  favour  of  the  view  that  evidence  of  malice 
is  admissible  in  reply  to  a  defence  of  fair  comment.  Two  other  decisions 
of  the  Court  of  Appeal  shortly  afterwards  followed,  both  turning  on 
interrogatories,  and  in  both  of  which  the  defence  was  fair  comment.  In 
the  first  of  these — Caryll  v.  Daily  Mail  Publishing  Co.,  Ltd.,  1904,  90 
L.  T.  307 — the  interrogatories  were  disallowed  on  the  ground  that  they 
had  no  bearing  on  the  issue  of  malice.  In  the  second  case — Plymouth 
Mutucd,  etc.,  Society,  Ltd.  v.  Traders  Publishing  Associcdion,  Ltd.,  [1906] 
1  K.  B.  403 — the  interrogatories  were  allowed  on  the  ground  that  they 
were  relevant  to  the  issue  of  malice.  Then  at  last,  in  the  case  of 
Thomas  v.  Bradbury,  Agnew  &  Co.,  Ltd.,  and  Another,  [1906]  2  K.  B. 
627,  the  Court  of  Appeal  expressly  decided  that  "  in  an  action  of  libel, 
where  the  defence  is  that  the  writing  complained  of  is  fair  comment 
upon  a  matter  of  public  interest,  evidence  that  the  defendant  was 
actuated  by  malice  towards  the  plaintiff  is  admissible,  upon  the  ground 
that  comment  which  is  actuated  by  malice  cannot  be  deemed  fair  on  the 
part  of  the  person  who  makes  it,  and  therefore  proof  of  malice  may 
take  a  criticism  that  is  primd  facie  fair  outside  the  limits  of  fair 
comment." 

The  admirable  judgment  of  the  Master  of  the  Rolls  in  this  case 
should  be  carefully  studied.  It  is  only  necessary  to  quote  from  it  here 
one  sentence,  in  which  he  sums  up  the  conclusion  at  which  the  Court  of 
Appeal  had  unanimously  arrived  :  "  Proof  of  malice  may  take  a  criticism 
primd  facie  fair  outside  the  right  of  fair  comment,  just  as  it  takes  a 
communication  primd  facie  privileged  outside  the  privilege  "  (p.  640). 

Strangely  enough,  however,  there  are  observations  in  the  judgments 
of  the  Master  of  the  Rolls,  both  in  McQuire  v.  Western  Morning  News  Co., 
and  Thomas  v.  Bradbury,  Agnew  &  Co.,  Ltd.,  and  Another,  which  tend  to 
unsettle  the  law  laid  down  in  Merivale  v.  Carson,  and  display  a  distinct 
preference  for  the  view  expressed  by  the  Court  of  Common  Pleas  in 
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Henwood  v.  Harrison ;  though  in  the  sentence  cited  above,  in  which 
he  states  the  conclusion  of  the  Court,  he  still  retains  the  distinction 
between  "the  right  of  fair  comment"  and  "a  communication  primd 
facie  privileged."  In  the  other  Division  of  the  Court  of  Appeal,  at  all 
events,  the  Lord  Justices  remain  loyal  to  the  doctrine  laid  down  in 
Campbell  v.  JSpottisttwode  and  Merivale  v.  Carson.  Thus,  Vaughan 
Williams,  L.J.,  remarks  in  Joynt  v.  Cycle  Trade  Publishing  Co.,  [1904] 
2  K.  B.,  at  pp.  297,  298 :  "  In  such  a  case  you  cannot  say  that,  because 
the  critic  thinks  and  says  that  the  play  is  dull,  vulgar,  and  degrading, 
the  writer  is  guilty  of  defamation,  because  in  the  opinion  of  the  jury  the 
criticism  was  not  justified.  ...  In  my  opinion  it  is  clear  law,  that, 
when  a  criticism,  whether  of  a  literary  production,  or  of  a  trade  adver- 
tisement, or  of  a  public  man,  includes  such  an  imputation"  {i.e.  an 
imputation  of  sordid  motives),  "there  being  no  facts  to  warrant  it, 
it  is  open  to  the  jury  to  find,  not  only  that  the  publication  complained 
of  is  libellous,  but  also  that  the  defence  of  '  fair  comment '  has  no 
application.  The  truth  is  that  in  such  a  case  that  which  is  called  a 
*  criticism '  ceases  to  be  a  criticism,  and  becomes  a  defamatory  libel." 

Present  State  of  the  Laiu. — Every  one  has  a  right  to  comment  on 
matters  of  public  interest  and  general  concern,  provided  he  does  so 
fairly,  and  with  an  honest  purpose.  Such  comments  are  not  libellous, 
however  severe  in  their  terms,  so  long  as  the  writer  truly  states  his  real 
opinion  of  the  matter  on  which  he  comments.  And  this  right  is  in  no 
way  the  special  privilege  of  the  press.  Every  citizen  has  full  freedom 
to  speak  and  to  write  on  such  matters.  Fair  and  honest  criticism  is  no 
tort.  "  In  this  country  a  man  has  a  right  to  hold  any  opinion  he  pleases, 
and  to  express  his  opinion,  provided  that  he  does  not  go  beyond  the 
limits  which  the  law  calls  'fair' "  {per  Bowen,  L.J.,  1887,  20  Q.  B.  D., 
at  p.  283).  "  In  this  matter  the  liberty  of  the  press  is  no  greater  and 
no  less  than  the  liberty  of  every  subject  of  the  Queen  "  {per  Lord  Russell 
of  Killowen,  C.J.,  vnB.  v.  Gray,  [1900]  2  Q.  B.,  at  p.  40 ;  and  see  Liberty 
OF  THE  Press). 

In  order,  however,  to  relieve  the  defendant  from  liability  on  the 
ground  of  fair  comment — 

{a)  The  words  published  must  be  fairly  relevant  to  some  matter  of 
public  interest; 

(b)  They  must  be  the  expression  of  an  opinion,  and  not  the  statement 
as  a  fact  of  something  which  is  not  a  fact ; 

(c)  They  must  not  exceed  the  limits  of  a  fair  comment ;  and 
{d)  They  must  not  be  published  maliciously. 

{a)  The  matter  commented  on  must  be  one  of  public  interest. 
"What  is  a  matter  of  public  interest  ?  The  public  conduct  of  every 
public  man ;  the  management  of  every  public  institution ;  the  conduct 
of  every  public  body,  imperial,  local,  or  municipal ;  the  administration 
of  the  poor  law  in  any  locality;  and  the  sanitary  condition  of  any 
populous  district  {South  Hetton  Coal  Co.,  Ltd.  v.  North-Eastern  News 
Associcdion,  Ltd.,  [1894]  1  Q.  B.  133);  are  all  matters  of  public  interest. 
So  are  all  affairs  of  State  {Par miter  v.  Coupland,  1840,  6  Mee.  &  W.  105 ; 
55  R.  R.  529 ;  Seymour  v.  Butterworth,  1862,  3  F.  &  F.  372 ;  Wason  v. 
Walter,  1868,  L.  R.  4  Q.  B.  73) ;  the  management  of  all  public  institu- 
tions and  municipal  bodies  or  local  authorities  {Pur cell  v.  Sowler,  1877, 
2  C.  P.  D.  215);  all  ecclesiastical  affairs  {Kelly  v.  Tinling,  1865,  L.  R. 
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1  Q.  B.  699);  all  books  published  {Carr  v.  Hood,  1808,  1  Camp.  355?^.; 
10  K.  K.  70171.;  Strauss  v.  Francis,  1866,  4  F.  &  F.  1107;  Thomas  v. 
Bradbury,  Agnetv  &  Co.,  Ltd.,  and  Another,  [1906]  2  K.  B.  627);  all 
pictures  publicly  exhibited  (Whistler  v.  Buskin,  Nov.  26  and  27,  1878); 
all  public  entertainments,  plays,  theatrical  performances,  concerts,  etc. 
{McQidre  v.  Western  Morning  News  Co.,  [1903]  2  K.  B.  100) ;  all  advertise- 
ments and  other  appeals  to  the  public  (Baris  v.  Levy,  1860,  9  C.  B.  N.  S. 
342;  Campbell  v.  S'pottiswoode,  1863,  3  B.  &  S.  769 ;  Morrison  v.  Belcher, 
1863,  3  F.  &  F.  614;  Davis  v.  Duncan,  1874,  L.  K.  9  C.  P.  396). 

Again,  the  administration  of  justice  in  our  law  Courts  is  a  matter 
of  public  interest.  Everyone  may  comment  on  any  judicial  proceeding, 
on  the  evidence  given,  on  the  conduct  of  the  parties,  of  the  judge,  jury, 
counsel,  or  witnesses ;  provided  the  trial  is  over,  not  before.  No  obser- 
vations are  permitted  during  its  progress,  lest  the  minds  of  the  jury, 
and  indeed  of  the  judge  also,  should  be  influenced  thereby.  Any 
comment  pending  action  is  a  contempt  of  Court,  punishable  by  fine  or 
imprisonment,  although  the  article  be  written  temperately,  and  with 
due  respect  to  the  Court,  and  be  in  all  other  respects  such  an  article  as 
might  properly  be  published  after  the  trial  {Daw  v.  Eley,  1868,  L.  E. 
7  Eq.  49).  Where  a  trial  lasts  more  than  one  day,  daily  reports  of  the 
proceedings  may  be  published ;  but  no  comments  may  be  made  on  the 
case  till  the  trial  is  at  an  end.  And  even  after  the  case  is  over,  there 
still  are  limits  to  the  freedom  of  criticism  allowed.  The  article-writer  is 
l)ound  to  exercise  a  fair,  honest,  and  impartial  judgment,  and  must  not 
recklessly  assail  the  characters  of  others  or  impute  to  them  dishonourable 
or  criminal  conduct.  Thus,  it  is  not  a  fair  comment  on  a  criminal  trial 
to  suggest  that  the  prisoner,  though  acquitted,  was  really  guilty ;  or  to 
insinuate  that  a  particular  witness  committed  perjury.  And  the  dis- 
tinction should  be  carefully  observed  between  the  reports  of  the 
proceedings  and  the  leading  articles  or  other  comments  on  tliem.  A 
report  is  the  record,  in  a  more  or  less  condensed  or  abridged  form,  of 
something  that  actually  took  place.  A  comment  is  the  judgment  passed 
on  what  took  place  by  someone  who  has  considered  the  matter  and 
formed  an  opinion  about  it  which  he  states  for  the  benefit  of  others. 
These  are  clearly  quite  distinct  and  separate  things,  and  should  be  kept 
apart  in  the  paper.  Different  legal  principles  apply  to  them;  for 
whereas  fair  reports  are  (as  a  rule)  privileged,  fair  comments,  if  on 
matters  of  public  interest,  are  not  libels  at  all. 

(b)  Next,  the  words  complained  of  must  be  the  expression  of  an 
opinion,  and  not  the  statement  as  a  fact  of  something  which  is  not  a 
fact.  If  A.  asserts  that  a  Government  official  or  a  candidate  for  Parlia- 
ment did  something  which  he  never  did,  then  the  fact  that  if  he  had 
done  it  such  conduct  would  have  been  a  matter  of  public  interest,  is 
immaterial.  A.  must  prove  his  words  literally  true,  or  pay  damages. 
For  they  are  not  comment  on  anything ;  they  are  not  the  expression 
of  an  opinion,  but  a  false  assertion  on  a  matter  of  fact.  Making  unsub- 
stantiated assertions  is  a  very  different  thing  from  commenting  on 
well-known  or  admitted  facts.  "There  is  no  doubt  that  the  public 
acts  of  a  public  man  may  lawfully  be  made  the  subject  of  fair  comment 
or  criticism,  not  only  by  the  press,  but  by  all  members  of  the  public. 
But  the  distinction  cannot  be  too  clearly  borne  in  mind  between 
■comment  or  criticism  and  allegations  of  fact,  such  as  that  disgraceful 
acts  have  been  committed,  or  discreditable  language  used.  It  is  one 
thing  to  comment  upon  or  criticise,  even  with  severity,  the  acknow- 
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leclged  or  proved  acts  of  a  public  man,  and  quite  another  to  assert  that 
he  has  been  guilty  of  particular  acts  of  misconduct "  {Davis  v.  Shejjstone, 
1886, 11  App.  Cas.,  at  p.  190).  It  is  not  enough  that  the  writer  honestly 
believed  the  facts  to  be  as  he  stated  them  {Campbell  v.  Spottiswoode,  1863, 
3  B.  &  S.  769;  32  L.  J.  Q.  B.  185).  The  following  passage  in  the 
summing-up  of  Kennedy,  J.,  in  Joynt  v.  Cycle  Trade  Ftiblishing  Co., 
[1904]  2  K.  B.,  at  p.  294,  was  approved  by  the  Court  of  Appeal:— "The 
comment  must  be  such  that  a  fair  mind  would  use  under  the  circum- 
stances, and  it  must  not  misstate  facts,  because  a  comment  cannot  be 
fair  which  is  built  upon  facts  which  are  not  truly  stated."  But 
sometimes  a  phrase  which,  when  taken  by  itself,  appears  to  assert  a 
fact,  will  be  found  on  studying  its  context  to  be  really  only  comment 
on  other  facts,  or  an  inference  from  them.  "A  personal  attack  may 
form  part  of  a  fair  comment  upon  given  facts  truly  stated  if  it  be 
warranted  by  those  facts;  in  other  words,  in  my  view,  if  it  be  a 
reasonable  inference  from  those  facts.  Whether  the  personal  attack 
in  any  given  case  can  reasonably  be  inferred  from  the  truly  stated 
facts  upon  which  it  purports  to  be  a  comment  is  a  matter  of  law  for 
the  determination  of  the  judge  before  whom  the  case  is  tried,  but  if 
he  should  rule  that  this  inference  is  capable  of  being  reasonably 
drawn,  it  is  for  the  jury  to  determine  whether  in  that  particular  case 
it  ought  to  be  drawn  {per  Lord  Atkinson,  in  Dalchyl  v.  Labouchere 
(H.L.)  1907,  96  L.  T.,  at  p.  402). 

(c)  Then,  the  words  must  not  exceed  the  limits  of  a  fair  comment. 
As  soon  as  the  judge  has  decided  that  the  matter  commented  on  is  one 
of  public  interest,  the  more  difficult  question  arises,  "  Is  the  comment 
on  it  a  fair  one  ? "  This  is  a  question  for  the  jury,  unless  the  comment 
is  so  clearly  fair  and  legitimate  that  there  can  be  no  question  about  it. 

So  long  as  the  writer  confines  his  remarks  to  the  matter  of  public 
interest,  and  makes  no  attack  on  the  plaintiff  apart  from  that  matter, 
and  no  false  assertion  of  fact  about  either,  but  merely  states  honestly 
and  boldly  his  genuine  opinion  about  the  matter,  then  it  is  very  difficult 
to  say  that  the  limits  of  a  fair  criticism  are  exceeded.  It  is  clearly  not 
necessary  that  the  jury  should  agree  with  the  writer ;  he  is  entitled  to 
publish  his  own  opinion,  however  mistaken  or  unsound  others  may  think 
it.  The  jury  are  not  to  be  asked  whether  he  formed  this  opinion  with 
sufficient  care  or  on  reasonable  grounds.  So,  too,  the  fact  that  his  words 
are  strong  or  even  intemperate  is  not  enough  to  make  his  criticism 
unfair.  "  Every  latitude  must  be  given  to  opinion  and  to  prejudice,  and 
then  an  ordinary  set  of  men  with  ordinary  judgment  must  say  whether 
any  fair  man  would  have  made  such  a  comment.  Mere  exaggeration, 
or  even  gross  exaggeration,  would  not  make  the  comment  unfair. 
However  wrong  the  opinion  expressed  may  be  in  point  of  truth,  or 
however  prejudiced  the  writer,  it  may  still  be  within  the  prescribed 
limit.  The  question  which  the  jury  must  consider  is  this:  "Would 
any  fair  man,  however  prejudiced  he  may  be,  however  exaggerated  or 
obstinate  his  views,  have  said  that  which  this  criticism  has  said  ? "  {per 
Lord  Esher,  M.E.,  in  Merivale  v.  Carson,  1887,  20  Q.  B.  D.,  at  p.  280). 
If  the  jury  think  that  no  fair  man  could  honestly  have  come  to  that 
conclusion,  then  and  then  only  are  they  to  find  for  the  plaintiff. 

{d)  Lastly,  the  defendant  must  not  have  acted  maliciously  in  the 
matter.  The  word  "  fair  "  in  the  phrase  "  a  fair  comment "  refers  to  the 
language  employed,  and  not  to  the  mind  of  the  writer.  Hence,  it  is 
possible  that  a  fair  comment  should  yet  be  published  maliciously.     If 
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it  is,  an  action  lies.  "  The  view  expressed  must  be  honest "  {loer  ColHns, 
M.R.,  in  McQuire  v.  Western  Morning  Hews  Co.,  [1903]  2  K.  B.,  at  p.  110). 
Or,  as  the  same  learned  judge  says  in  Thomas  v.  Bradbury,  Agneiv  &  Co., 
Ltd.,  and  Another,  [1906]  2  K.  B,  at  p.  640 :  "Proof  of  malice  may  take 
a  criticism  primd  facie  fair  outside  the  right  of  fair  comment,  just  as  it 
takes  a  communication  primd  facie  privileged  outside  the  privilege."  In 
both  cases  the  onus  of  proving  malice  lies  on  the  plaintiff. 

How  to  Plead  the  Defence  of  Fair  Comment. — Under  the  old  system  of 
pleading  before  the  Judicature  Act,  this  defence  could  always  be  raised 
under  the  general  issue — "  the  defendant  says  that  he  is  not  guilty  " 
(Holt  on  Lihel,  1st  ed.,  1812,  p.  277),  as  it  still  is  in  criminal  cases.  It 
is  true  that  in  one  or  two  cases,  such,  for  example,  as  Earl  of  Lucan  v. 
Smith,  1856,  1  H.  &  N.  481 ;  26  L.  J.  Ex.  94,  a  special  plea  was  placed 
on  the  record.  But  this  was  unnecessary,  and  indeed  irregular,  the  plea 
of  "  not  guilty  "  being  quite  sufficient.  It  is  stated  in  Starkie  on  Lihel, 
3rd  ed.,  at  p.  383,  that  at  the  time  this  book  was  published  (1869)  such 
a  special  plea  in  addition  to  the  general  plea  of  "  not  guilty  "  was  not 
used,  and  indeed  would  be  disallowed  at  chambers.  The  Judicature 
Act  however  made  it  imperative  for  the  defendant  to  plead  all  material 
facts,  upon  which  he  relied  for  his  defence.  Hence  a  special  plea 
became  necessary,  stating  that  "  the  said  words  were  a  fair  comment  on 
a  matter  of  public  interest,  and  therefore  no  libel " ;  it  was  usual  also 
to  state  what  was  the  alleged  matter  of  public  interest  upon  which  the 
comment  was  made.  After  the  decision  however  in  Davis  v.  Shepstone, 
a  more  elaborate  form  of  plea  came  into  use,  which  was  approved  by  the 
Divisional  Court  in  Lord  Penrhyn  v.  The  Licensed  Victucdlers  Mirror, 
1890,  7  T.  L.  R.  1.  It  runs  as  follows : — "  In  so  far  as  the  said  words 
consist  of  allegations  of  fact,  they  are  true  in  substance  and  in  fact ;  in 
so  far  as  they  consist  of  expressions  of  opinion,  they  are  fair  comments 
made  in  good  faith  and  without  malice  upon  the  said  facts,  which  are 
matters  of  public  interest." 

The  necessity  for  this  form  of  plea  and  the  distinction  between  it  and 
an  ordinary  plea  of  justification  are  very  clearly  pointed  out  by  Collins, 
M.E.,  in  Dighy  v.  The  Financial  Neius,  Ltd.,  [1907]  1  K.  B.,  at  pp.  507,  508  : 
"  When  a  plea  of  justification  is  pleaded,  it  involves  the  justification  of 
every  injurious  imputation  which  a  jury  may  think  is  to  be  found  in 
the  alleged  libel.  This  plea  does  not  purport  to  be  a  plea  of  justification 
of  the  imputations,  if  any,  contained  in  the  libel :  it  is  nothing  of  the  sort, 
but  is  a  plea  intended  to  raise  a  totally  different  defence,  that  of  fair  com- 
ment. Comment,  in  order  to  be  fair,  must  be  based  upon  facts,  and  if 
a  defendant  cannot  show  that  his  comments  contain  no  misstatements 
of  fact,  he  cannot  prove  a  defence  of  fair  comment.  The  usual  way  to 
begin  such  a  plea  is  by  asserting  that  the  facts  on  which  the  comment 
is  based  are  true,  that  is,  that  the  defendant  has  made  no  misstatements 
in  formulating  the  materials  upon  w^hich  he  has  commented.  If  the 
defendant  makes  a  misstatement  of  any  of  the  facts  upon  which  he 
comments,  it  at  once  negatives  the  possibility  of  his  comment  being 
fair.  It  is  therefore  a  necessary  part  of  a  plea  of  fair  comment  to  show 
that  there  has  been  no  misstatement  of  facts  in  the  statement  of  the 
materials  upon  which  the  comment  was  based." 

Onus  of  Proof :  Province  of  Judge  and  Jury. — In  the  first  place,  the 
plaintiff  must  prove  that  the  defendant  published  the  words  set  out  in 
the  statement  of  claim ;  unless,  as  is  frequently  the  case,  this  is  admitted. 
The  next  question  is,  What  do  the  words  mean  ?     And  by  this  must  be 
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understood,  not  What  meaning  did  the  writer  intend  his  words  to  convey  ? 
but  What  meaning  did  the  words  in  fact  convey  to  those  who  read  them, 
and  who  in  all  probability  knew  little  or  nothing  of  the  facts  suggested, 
except  from  reading  the  alleged  libel?  This,  of  course,  is  a  question 
for  the  jury;  though  there  is  always  a  prior  question  for  the  judge, 
Are  the  words  capable  of  any  defamatory  meaning  ?  If  they  clearly 
are  not,  he  should  stop  the  case.  So,  if  any  special  meaning,  other  than 
the  natural  and  obvious  meaning  of  the  words,  be  suggested  in  an 
innuendo,  there  is  a  prior  question  for  the  judge.  Are  the  words  capable 
of  that  special  meaning  ?  If  they  clearly  are  not,  he  should  withdraw 
from  the  jury  the  issue  raised  by  the  innuendo.  But  the  judge  should 
not  exercise  either  of  these  powers  except  in  the  clearest  cases.  As 
soon  as  the  plaintiff  has  proved  that  the  words  are  primd  facie 
defamatory  of  himself  and  that  the  defendant  published  them,  he  has 
established  a  primd  facie  cause  of  action. 

But  in  all  probability,  before  the  conclusion  of  the  plaintiffs  case,  it 
will  have  appeared  from  the  context  of  the  libel,  or  been  admitted  by 
the  plaintiffs  counsel  in  his  opening,  or  been  proved  out  of  the  mouth 
of  the  plaintiffs  witnesses,  that  the  alleged  libel  relates  to  a  matter  of 
public  interest.  If  it  has  not,  it  is  for  a  defendant  who  relies  on  a  plea 
of  fair  comment  to  show  on  what  matter  he  purported  to  comment 
{[1906]  2  K.  B.  p.  640),  and  to  satisfy  the  judge  that  it  is  a  matter  of 
public  interest.  Lord  Coleridge,  C.J.,  decided  in  Weldon  v.  Johnson, 
Times,  May  27,  1884,  that  it  was  a  question  for  the  judge  and  not  for 
the  jury  whether  a  particular  topic  was  or  was  not  a  matter  of  public 
interest;  and  this  ruling  has  been  approved  by  the  Court  of  Appeal 
in  Dakhyl  v.  Lalouchere,  Times,  July  29,  1904.  Next,  it  is  for  the 
defendant  to  satisfy  the  judge  that  his  words  are  simply  comment,  and 
do  not  assert  or  suggest  as  a  matter  of  fact  anything  which  is  not  a  fact. 
Every  statement  made  by  the  defendant  which  amounts  to  an  allegation 
of  fact  he  must  prove  to  be  strictly  true ;  and  the  truth  or  falsity  of  each 
such  statement  is,  of  course,  a  question  for  the  jury. 

But,  as  soon  as  the  defendant  has  proved  that  his  w^ords  are  either 
accurate  statements  of  fact,  or  relate  solely  to  matters  of  public  interest 
^nd  are  pure  comment  thereon,  the  burden  of  proof  shifts ;  and  it  is 
now  for  the  plaintiff  to  prove  either  that  the  defendant's  words  exceed 
the  limits  of  a  fair  comment,  or  that  he  published  them  maliciously. 
These  are  both  questions  for  the  jury,  provided  there  be  any  evidence 
of  unfairness  or  malice  fit  for  their  consideration.  If  it  be  perfectly 
-clear  that  the  words  are  nothing  more  than  legitimate  comment,  and 
that  the  defendant  acted  with  entire  bond  fides  in  the  matter,  it  is  open 
to  the  judge  to  direct  the  jury  to  find  a  verdict  for  the  defendant ;  though 
this  power  is  very  rarely  exercised.  The  learned  judge  must  ask  him- 
self whether  there  is  "  any  evidence  upon  which  a  rational  verdict  for 
the  plaintiff  could  be  founded.  If  so,  he  is  bound  to  leave  it  to  the  jury" 
{Thomas  v.  Bradbury,  Agnew  &  Co.,  Ltd.,  and  Another,  [1906]  2  K.  B., 
at  p.  637).  Whenever  "  there  are  expressions  in  the  impugned  docu- 
ment capable  of  being  interpreted  as  falling  outside  the  limit  of  honest 
•criticism,  it  is  proper  to  leave  the  question  to  the  jury,  and  in  all  cases 
where  there  may  be  a  doubt  it  may  be  convenient  to  take  the  opinion  of 
a  jury.  But  it  is  always  for  the  judge  to  say  whether  the  document  is 
■capable  in  law  of  being  a  libel.  It  is  however  for  the  plaintiff,  who  rests 
his  claim  upon  a  document  which  on  his  own  statement  purports  to  be 
■a  criticism  of  a  matter  of  public  interest,  to  show  that  it  is  a  libel — 
VOL.  VI.  2 
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i.e.,  that  it  travels  beyond  the  limit  of  fair  criticism ;  and  therefore  it 
must  be  for  the  judge  to  say  whether  it  is  reasonably  capable  of  being 
so  interpreted.  If  it  is  not,  there  is  no  question  for  the  jury,  and  it 
would  be  competent  for  him  to  give  judgment  for  the  defendant "  (per 
Collins,  M.R.,  in  McQuire  v.  Western  Morning  News  Co.,  [1903]  2  K.  B., 
at  pp.  110,  111;  and  see  the  judgment  of  Lord  Loreburn,  L.C.,  in 
Dahhyl  v.  Lahouchere,  1907,  96  L.  T.,  at  p.  400). 

Criminal  Law. — The  law  on  this  point  is  the  same  in  criminal  cases. 
That  which  a  jury  would  deem  a  fair  comment  in  a  civil  case  cannot  be 
a  seditious  libel.  And  see  the  summing-up  of  Bray,  J.,  in  E.  v.  Bussell, 
at  the  Liverpool  Autumn  Assizes,  1905,  in  which  that  learned  judge 
remarks :  "  A  person  is  entitled  to  comment  upon  the  conduct  of  a  man, 
but  you  must  comment  only  upon  facts,  not  upon  supposed  facts.  No 
one  has  a  right  to  set  forward  in  an  article  facts  which  are  not  facts, 
and  then  comment  upon  them.  That  cannot  be  fair  comment.  It  is  for 
the  defendant  here  to  establish  the  facts  before  you,  and  then,  and 
then  only,  arises  the  question  whether  what  the  defendant  has  said  is 
fair  comment"  (Liverpool  Daily  Pos^, December  4,  1905).  The  defence 
is  raised  under  the  plea  of  "  not  guilty." 

Fair  Price. — See  Tenant  Right. 

Fairs. — See  Markets  and  Faies. 

Fair  Valuation. — See  Vendor  and  Purchaser. 

Fairway. — The  "fairway"  of  a  river  or  channel  means  "the 
clear  passage  way  by  water,  or  the  open  navigable  passage  used  by 
vessels  proceeding  up  and  down  a  river  or  channel "  (Bruce,  J.,  The  Blue 
Bell,  [1895]  P.  242,  a  case  of  collision  under  the  Thames  Navigation 
By-laws,  1880);  in  the  Collision  Regulations,  art.  25,  it  is  practically 
defined  to  be  mid-channel  (Bargrave  Deane,  J.,  The  Glenyariff,  1905, 
10  Asp.,  at  pp.  103, 105  ;  and  see  Marsden,  Collisions,  p.  441).  As  to  the 
rights  and  obligations  of  vessels  anchoring  or  navigating  in  the  fairway, 
see  The  Aquadillana,  1889,  6  Asp.  390;  and  The  Bhein,  1902,  9  Asp. 
278.  Thames:  The  Whitliehurn,  1900,  9  Asp.  154;  and  The  Gustafsherg, 
1904,  10  Asp.  61;  Art.  25  of  the  Collision  Regulations;  Marsden, 
Collisions,  5th  ed.,  1904,  pp.  30,  476,  531;  Collisions  at  Sea. 

Falkland  Islands.— A  British  colony  in  the  South  Atlantic 
Ocean,  about  250  miles  E.  of  Patagonia,  with  which  the  Falklands  are 
geologically  connected  by  a  submarine  plateau.  The  East  Falkland  has 
an  area  of  3000  square  miles,  and  the  West  Falkland  is  rather  smaller; 
and  the  whole  colony,  which  includes  these  and  some  hundred  smaller 
islands,  has,  with  the  South  Georgia  group  (which  are  a  dependency  of  the 
Falklands)  an  area  of  about  that  of  Wales,  or  of  British  Honduras,  or  Fiji. 

Early  History. — The  Falklands  were  discovered  by  Davis  in  1592. 
In  1764  France  took  possession  of  Les  lies  Malouines  as  they  were 
named,  and  a  small  colony  of  Acadians  (see  article  Canada)  was  planted 
on  the  East  Falkland:  two  years  later  they  passed  over  to  Spain.  After 
successive  British  and  other  occupations  the  islands  were  abandoned 
until  in  1832  Great  Britain  finally  took  possession.  South  Georgia, 
which  is  an  almost  perpetually  ice-bound  whaling  station,  was  taken 
possession  of  by  Captain  Cook  in  1775. 
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Constitution. — The  Falkland  Islands  were  one  of  the  early  settlements 
which  called  for  the  legislation  which  has  now  culminated  in  the  British 
Settlements  Act,  1887  (see  article  Colony,  Vol.  III.,  at  p.  190).  They 
are  expressly  mentioned  in  the  first  Act  on  the  subject — that  of  1843 — 
under  which  the  first  Letters  Patent,  dated  June  23,  1843  (printed  in 
"  Falkland  Ordinances,  1884,"  p.  1),  providing  for  the  government  of  the 
island  were  issued.  Those  Letters  Patent  expressly  reserved  the  powers 
of  Parliament  to  legislate  for  the  Falklands.  The  government  is  now 
regulated  by  Letters  Patent  of  February  25,  1892  (St.  E.  &  0.,  liev. 
1904,  vol.  iv.,  "Falkland  Islands,"  p.  1),  which  repealed  those  of  1843, 
and  abrogated  the  power  of  Parliament  to  legislate.  Under  the  pro- 
visions of  1892  the  Government  consists  of  a  governor,  with  the  usual 
powers  as  to  appointment  of  judges,  pardon,  etc.  (see  article  Colony, 
sub-heading  III.),  an  executive  council,  and  a  legislative  council.  The 
latter  comprises  the  governor,  four  official  and  two  unofficial  but 
nominated  members.  The  colony  is  therefore  a  Crown  colony  strictly 
so  termed  (see  article  Colony,  sub-heading  IV.). 

Laivs. — Legislation  is  by  Ordinance.  The  Ordinances  are  numbered 
consecutively  with  a  fresh  enumeration  for  each  calendar  year.  Since 
1888  the  majority,  and  since  1898  the  whole,  of  the  Ordinances  bear 
short  titles.  The  Governor  in  Council  makes  numerous  Pules  and 
Orders,  but  there  is  no  collection  of,  or  index  to,  these. 

Subject  to  the  Ordinances  and  the  Statutory  Eules  thereunder,  the 
law  of  England  for  the  time  being  in  force  is  in  force — being  expressly 
applied  to  the  colony  by  sec.  31  of  Ordinance  No.  1  of  1898.  Marriages 
are  regulated  by  Ordinance  No.  8  of  1902,  and  Probate  and  Adminis- 
tration by  No.  9  of  1901.  The  promulgation  and  construction  of  the 
Ordinances  is  dealt  with  by  No.  3  of  1900,  which  is  the  Interpretation 
Act  of  the  colony.  The  Ordinances  are  published  separately,  and  are 
not  reprinted  in  annual  volumes.  No  collected  edition  of  the  Ordinances 
has  been  published  since  1884,  and  there  is  no  revised  edition.  The 
whole  of  the  Ordinances  are  now  in  course  of  being  consolidated  and 
indexed. 

Courts. — Ordinance  No.  10  of  1853  constituted  a  Magistrates'  Court, 
and  conferred  upon  it  the  jurisdiction  of  the  superior  Courts  of  the 
mother  country.  The  Magistrates'  Court  has  been  reorganised  as  the 
Supreme  Court  of  the  colony,  and  is  now  regulated  by  Ordinance  No.  4 
of  1901.  Under  sec.  25  of  that  Ordinance  an  appeal  lies  to  His  Majesty 
in  Council  (see  Pkivy  Council  as  to  conditions  of  appeal). 

Currency. — The  Imperial  Coinage  Acts  were  put  in  force  in  Fiji  by 
Order  in  Council  of  February  3,  1898  (St.  E.  &  0.,  Eev.  1904,  vol.  ii., 
"Coin,  Colonies,"  p.  114),  and  British  sterling  is  the  only  metallic 
currency.  By  Order  in  Council  of  March  7,  1899  {ihid.,  p.  90),  local 
notes  of  £5,  £1,  and  5s.,  were  given  currency. 

Application  of  Imperial  Acts. — The  Colonial  Probates  Act,  1892,  and 
sec.  20  of  the  Finance  Act,  1894,  have  been  applied  by  Order  in  Council 
to  the  colony  (St.  E.  &  0.,  Eev.  1904,  vol.  i.,  "Administration,"  p.  7; 
vol.  iv.,  "  Death  Duties,"  p.  7). 

Under  an  Order  in  Council  of  May  3,  1882  {ihid.,  vol.  ii.,  "  Colonial 
Prisoner,"  p.  7),  prisoners  sentenced  in  the  Falklands  can  be  removed  to 
Malta  for  imprisonment  there.  The  revenues  of  the  colony  are  under 
Treasury  determination  {ihid.,  vol.  ix.,  "  Pension,"  p.  25),  applicable  for 
superannuation  purposes. 

None  of  the  other  powers  of  applying  or  adapting  by  Order  in  Council 
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the  provisions  of  Imperial  Acts,  has  been  exercised  in  the  case  of  the 
Falklands.  The  Imperial  postal  order  system  has  been  applied  to  the 
the  colony  (St.  K  &  0.,  1906,  p.  558),  and  there  is  penny  postage  on 
letters  between  the  Home  Country  and  the  Falklands  (St.  E.  &  0., 
Eev.  1904,  vol.  x.,  "Post  Office,"  p.  41),  and  the  reduced  rate  of  colonial 
parcel  post  also  applies  thereto  (St.  E.  &  0.,  1906,  p.  534). 

[See  Colonial  Office  List,  1907;  Annual  Eeport  as  to  Falkland 
Islands,  Pari.  Papers,  1906,  C.  2684^6.  article  by  the  Hon.  W.  Gray 
Wilson  on  "The  Statute  Law  of  the  Falkland  Islands,"  Journal  of 
Comparative  Legislation  (KS.),  vol.  ii.,  p.  115;  and  annual  review  of  the 
legislation  of  the  colony  in  the  successive  numbers  of  that  journal.] 

False  Imprisonment  consists  in  the  restraining  of  the 
liberty  of  any  person  against  his  will  and  without  the  authority 
of  law.  To  constitute  imprisonment,  the  restraint  must  be  sub- 
stantially total  for  some  period,  however  short.  It  is  immaterial 
whether  the  restraint  is  in  a  prison  or  within  walls  or  in  an  open  place ; 
but  merely  restraining  a  man  from  going  in  a  particular  direction  is 
not  imprisonment,  if  there  are  other  directions  in  which  he  is  free  to 
go  {Bird  V.  Jones,  1845,  7  Q.  B.  742 ;  68  E.  E.  564).  False  imprison- 
ment usually  but  not  necessarily  {Emmett  v.  Lyne,  1805,  1  Bos.  & 
P.  N.  E.  255)  involves  at  least  a  technical  assault  or  battery,  but  it 
can  be  effected  without  actually  touching  the  person  imprisoned,  e.g. 
by  show  of  force  or  of  authority  or  of  determination  to  use  force 
{Grainger  v.  Hill,  1838,  4  Bing.  N.  C.  212;  Warner  v.  Biddiford,  1858, 
4  C.  B.  K  S.  180,  204). 

A  person  wrongfully  imprisoned  has  remedies,  by  action  and  by 
indictment,  and  by  the  writ  of  haheas  corpus.  Both  in  actions  and 
indictments  it  was  formerly  usual  to  describe  the  imprisonment  as 
effected  vi  et  armis  and  against  the  peace,  but  this  form  of  pleading 
was  rendered  unnecessary  by  the  Criminal  Justice  Act,  1851,  14  &  15 
Yict.  c.  100,  s.  24,  and  the  Common  Law  Procedure  Acts. 

1.  The  cause  of  action  or  indictment  and  the  defences  are 
substantially  the  same:  i.e.  a  person  charged  with  false  imprison- 
ment must  either  prove  that  the  imprisonment  was  not  his  act  or 
was  justified.  The  civil  action  being  an  action  for  Trespass  to  the 
Person  differs  from  the  action  of  Malicious  Prosecution,  an  action 
on  the  case  in  the  nature  of  "judicial  slander,"  in  the  fact  that  in 
false  imprisonment  when  once  the  imprisonment  is  established  the 
burden  of  proof  is  thrown  on  the  defence,  and  the  innocence  of  the 
defendant's  intention  is  immaterial,  whereas  in  the  other  action 
the  plaintiff  must  not  only  prove  the  fact  and  termination  of  the 
prosecution,  but  also  that  it  was  both  unreasonable  and  malicious 
{Tarlton  v.  Fisher,  1781,  2  Doug.  674).  All  the  persons  concerned  in  an 
illegal  arrest  are  liable  as  joint  tort-feasors,  i.e.  the  judge  who  authorises 
it,  the  officer  who  effects  it,  and  the  persons  at  whose  instance  it  is 
effected,  where  they  have  personally  directed  that  it  should  be  made 
{Hopkins  v.  Crowe,  1836,  4  Ad.  &  E.  774;  43  E.  E.  475).  But  where  a 
person  merely  applies  to  a  judicial  officer  for  process,  and  it  is  issued 
and  executed,  the  remedy  against  the  applicant  (where  the  process  was 
issued  with  jurisdiction)  is  not  in  trespass,  but  for  maliciously  and  un- 
reasonably setting  the  law  in  motion  (Carratt  v.  Morley,  1841,  1  Q.  B. 
18;  55  E.  E.  183). 

Judicial  officers  are  liable  for  false  imprisonment  only  where  they 
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have  acted  absolutely  without  jurisdiction  and  actual  detention  has 
taken  place  in  consequence  (Bushell's  Case,  1670,  6  How.  St.  Tri.  999 ; 
Hamond  v.  Howell,  1675,  1  Mod.  Eep.  184;  2  Mod.  Rep.  218).  See 
Excess  of  Jurisdiction.  Judges  or  justices  of  inferior  Courts,  whether 
of  record  or  not,  incur  a  larger  liability  in  these  matters  than  those  of 
superior  Courts,  being  liable  if  they  act  illegally,  even  if  their  acts  were 
done  in  good  faith  and  without  malice  {Hill  v.  Bateiyian,  1725,  2  Stra. 
710;  Houlden  v.  Smith,  1850,  14  Q.  B.  841;  Jones  v.  German,  [1896] 
2  Q.  B.  418;  [1897]  1  Q.  B.  374;  Anderson  v.  Gorrie,  [1895]  1  Q.  B. 
668). 

The  first  question,  common  to  both  civil  and  criminal  proceedings,  is 
whether  the  imprisonment  was  the  act  of  the  defendant.  It  is  not 
necessary  that  he  should  himself  actually  have  applied  the  restraint; 
but  to  be  liable  he  must  have  either  directed  or  authorised  or  adopted 
the  proceedings  which  led  to  the  imprisonment.  To  give  a  man  into 
custody  on  a  criminal  charge  is  imprisonment ;  but  it  is  not  so,  merely 
to  complain  to  a  constable  or  justice,  if  the  judicial  or  executive  ofhcer 
thereupon  takes  independent  action ;  nor  is  it  so  where  the  complainant 
merely  signs  the  charge-sheet  at  the  request  of  a  police  ofhcer  and  not  aa 
complainant  {Grinham  v.  Willey,  1859,  4  H.  &  N.  496  ;  Austin  v.  Doiolingy 
1870,  L.  R.  5  C.  P.  534;  Seivell  v.  National  Telephone  Co.,  [1907]  1 
K.  B.  587  (C.A.)),  or  merely  calls  on  a  judicial  officer  to  exercise  his 
jurisdiction  {Brown  v.  Chapman,  1848,  6  C.  B.  365 ;  77  R.  R.  347). 

An  employer  is  not  liable  for  false  imprisonment  by  his  servants  or 
agents,  unless  it  can  be  shown  that  the  servants  had  express  or  implied 
authority  to  make  or  order  the  arrest  {Abrahams  v.  Deakin,  [1891]  1  Q.  B. 
516 ;  Hanson  v.  Waller,  [1901]  1  K.  B.  390).  Nor  is  a  complainant  liable 
for  any  imprisonment  consequent  on  the  act  of  a  judicial  officer,  such  a& 
arrest  on  a  legal  warrant  or  detention  whether  reasonably  or  unreason- 
ably on  remand  {Austin  v.  Bowling,  1870,  L.  R.  5  C.  P.  534). 

The  second  question  is  with  reference  to  justification.  From  this 
point  of  view  there  are  two  classes  of  cases — 

{a)  Arrest  under  colour  of  the  authority  of  a  judicial  officer,  which 
can  be  justified  by  persons  acting  under  it,  unless  the  judicial  officer 
obviously  had  no  jurisdiction  or  the  writ  or  warrant  issued  by  him  was 
absolutely  void  on  the  face  of  it,  or,  if  only  voidable,  was  irregularly  or 
deceitfully  procured  by  the  acts  of  the  persons  instituting  the  proceeding 
in  which  the  arrest  was  made. 

(h)  Arrest  without  the  authority  of  a  judicial  officer,  which  can  be 
justified  only  in  the  case  of  an  actual  or  supposed  breach  of  the  criminal 
law  by  the  person  arrested. 

{a)  "That  is  strictly  speaking  a  judicial  act  which  follows  in  the 
ordinary  course  of  procedure  from  an  order  given  by  a  judicial  officer  in 
the  exercise  of  his  function.  For  such  an  act  there  is  no  remedy  in 
trespass  against  the  party  initiating  the  proceedings.  Even  though  the 
Court  should  act  altogether  outside  its  jurisdiction,  yet  still  the  party  is 
protected,  for  he  has  a  right  to  state  his  case  and  leave  it  to  the  Court  to 
decide  whether  it  has  jurisdiction  or  not.  It  would  probably,  however, 
be  otherwise  if  to  the  knowledge  of  the  party  the  proceedings  were 
altogether  without  colour  of  right "  (Clerk  and  Lindsell  on  Torts,  3rd  ed., 
195).  See  West  v.  Smallwood,  1838,  3  M.  &  W.  418  ;  49  R.  R.  666 ;  Carratt 
V.  Morley,  1841,  1  Q.  B.  18 ;  55  R.  R.  183.  There  are  a  number  of 
decisions  in  which  the  person  obtaining  a  warrant  or  writ  of  arrest,  or 
his  solicitor,  have  been  held  liable  for  false  imprisonment.     They  are 
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all  instances  of  warrants,  etc.,  either  issued  wholly  without  jurisdiction, 
or  obtained  by  misconduct  and  misrepresentation  by  the  party  or  his 
attorney  (see  Daniels  v.  Fielding,  1846,  16  M.  &  W.  200 ;  73  E.  R.  453), 
and  in  the  latter  case,  unless  tifie  process  is  absolutely  void,  until  it  is 
set  aside  the  remedy  seems  to  be  by  action,  not  for  false  imprisonment 
but  for  malicious  prosecution  or  arrest  {Cooper  v.  Harding,  1845,  7  Q.  B. 
928 ;  Williams  v.  Smith,  1863,  14  C.  B.  K  S.  596).  Where  it  is  set 
aside  as  a  matter  of  favour,  no  action  will  lie  {Smith  v.  Sydney,  1870, 
L.  R.  5  Q.  B.  203). 

The  rule  appears  to  be  that  when  the  process  is  absolutely  void  on 
the  face  of  it,  all  persons  concerned  in  its  issue  or  execution  are  liable 
for  any  imprisonment  under  it ;  but  that  where  it  is  only  irregular  or 
voidable  the  ministerial  officers  who  execute  it  are  not  liable;  but 
the  parties  on  whose  application  it  was  issued  are  liable  {Shergold  v. 
Holloway,  1733,  2  Stra.  1002;  Tarlton  v.  Fisher,  1781,  2  Doug.  671). 
*'  The  process  of  a  competent  Court  justifies  all  who  act  under  it,  even 
though  the  judgment  or  order  of  the  Court  be  erroneous  in  point  of 
law,  and  though  it  be  afterwards  set  aside  for  error  in  law,  yet  it 
justifies  all  acts  done  under  it  before  it  is  reversed  or  set  aside,  the  error 
being  the  fault  of  the  Court  and  not  of  the  party.  Where  the  process 
is  irregular,  e.g.  where  it  has  issued,  although  some  necessary  preliminary 
condition  or  direction  has  not  been  observed,  it  justifies  acts  done  under 
it  until  it  is  set  aside,  but  after  it  has  been  set  aside  it  ceases  to  be  a 
justification  to  anybody  except  the  officers  of  the  Court  who  have  executed 
it "  (Addison  on  Torts,  8th  ed.,  69). 

If  the  wrong  person  is  arrested  under  a  warrant,  the  warrant  will 
not  justify  his  arrest,  or  his  receipt  by  a  gaoler,  unless  the  person 
arrested  misled  the  warrant  officer  as  to  his  identity  {Aaron  v. 
Alexander,  1811,  3  Camp.  35;  13  R.  R.  742;  Dunston  v.  Paterson,  1847, 
2  C.  B.  N.  S.  495 ;  Jarmain  v.  Hooper,  1844,  6  Man.  &  a  827 ;  64  R.  R. 
861).  The  same  considerations  apply  where  having  effected  an  arrest 
the  officer  does  not  take  his  prisoner  with  all  reasonable  speed  before  a 
magistrate  {Wright  v.  Court,  1825,  4  Barn.  &  Cress.  596;  28  R.  R.  418), 
or  detains  him  after  the  warrant  or  authority  for  his  detention  has 
expired.  This  is  especially  applicable  in  the  case  of  a  gaoler  to  whom 
a  prisoner  is  delivered  for  safe  custody  in  execution  of  sentence  {Migotti 
V.  Colvill,  1879,  4  C.  P.  D.  233).  If  he  detains  his  prisoner  beyond  the 
time  limited  by  or  deducible  from  the  warrant,  or  detains  a  prisoner 
after  acquittal,  he  is  liable  for  false  imprisonment  {Moone  v.  Rose,  1869, 
L.  R.  4  Q.  B.  486 ;  Henderson  v.  Preston,  1888,  21  Q.  B.  D.  362 ;  Mee  v. 
OrvAkshank,  1902,  20  Cox  C.  C.  210).  But  where  the  terms  of  the  writ 
or  warrant  are  clear,  and  not  obviously  illegal,  the  officer  must  obey 
them,  and  is  not  liable  for  false  imprisonment  if  the  imprisonment 
ordered  is  in  excess  of  the  law  {Countess  of  Rutland's  Case,  1605,  6  Co.  Rep. 
54<x ;  Andrews  v.  Harris,  1839, 1  Q.  B.  3 ;  55  R.  R.  174 ;  Greaves  v.  Keene, 
1879,  4  Ex.  D.  73).  A  distinction  has  been  drawn  between  orders  of 
a  superior  Court  and  of  an  inferior  Court,  those  of  the  former  being 
presumably  within  their  jurisdiction,  those  of  the  latter  requiring 
examination  to  see  whether  their  limited  authority  has  been  exceeded 
{Cosset  V.  Howard,  1847, 10  Q.  B.  411,  453 ;  74  R.  R.  363).  The  liability 
of  the  sheriff  and  his  officers  for  false  imprisonment  is  governed  by  the 
same  considerations  as  apply  to  other  executive  officers,  and  by  sec.  15 
of  the  Sheriffs  Act,  1887,  50  &  51  Vict.  c.  55. 

Q))  The  cases  in  which  arrest  can  be  made  by  statutory  authority 
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without  warrant,  oral  or  written,  from  a  judicial  officer  are  enumerated 
under  Arrest.  For  the  present  purpose  it  is  enough  to  say  that  at 
common  law  imprisonment  by  any  person  may  be  justified — 

(1)  In  the  case  of  felony,  if  a  felony  has  been  actually  committed, 
and  there  is  reasonable  and  probable  cause  for  believing  the  person 
arrested  to  be  the  felon; 

(2)  In  the  case  of  misdemeanor,  where  a  real  and  not  a  merely 
technical  breach  of  the  public  peace  is  being  committed,  or  there  is 
reasonable  ground  to  fear  its  renewal,  and  the  arrest  is  immediate 
(1  Stephen,  Hist.  Cr.  Laiv,  193-200;  Addison,  Torts,  8th  ed.,  173;  Boiv- 
ditch  V.  BalcJdn,  1851,  5  Ex.  Eep.  378 ;  Baynes  v.  Breivster,  1842,  2  Q.  B. 
375;  57  R.  E.  707;  Timothy  v.  Simpson,  1835,  1  C.  M.  &  E.  757;  40 
E.  E.  722 ;  approved  in  Price  v.  Sceley,  1843, 10  CI.  &  F.  28 ;  8  E.  E.  651). 

A  constable  is  in  a  better  position  than  a  private  person,  since 
imprisonment  by  a  constable  can  be  justified  at  common  law  where 
he  has  reasonable  cause  to  suspect  that  a  felony  has  been  committed, 
and  that  the  person  arrested  committed  it,  and  he  need  not  prove  that 
a  felony  had  in  fact  been  committed. 

The  burden  of  proof  that  the  executive  officer  or  private  person  had 
reasonable  and  probable  grounds  for  his  belief  at  the  time  of  the  arrest, 
rests  upon  the  defence.  Under  the  present  practice  it  is  for  the  jury  to 
find  the  truth  as  to  any  facts  in  controversy,  and  for  the  judge  to  say 
whether  the  facts  constituted  a  reasonable  ground  for  the  arrest  {Lister 
V.  Ferryman,  1870,  L.  E.  4  H.  L.  521).  This  rule  has  been  subject  of 
much  controversy  and  criticism,  and  will  be  further  discussed  under 
Malicious  Prosecution. 

It  is  not  necessary  to  enable  the  person  imprisoned  to  sue  for  false 
imprisonment  that  the  imprisonment  or  any  consequent  legal  proceed- 
ings should  have  terminated.  The  prisoner,  if  his  arrest  is  illegal,  is 
entitled  to  regain  his  liberty  by  application  for  a  writ  of  Habeas  Corpus. 
The  old  remedy  by  writ  de  homine  reijlegiando  has  fallen  into  disuse. 
Where  the  imprisonment  was  in  intended  execution  of  a  statute,  any 
action  in  respect  of  it  appears  to  be  subject  to  the  provisions  of  the 
Public  Authorities  Protection  Act,  1893,  56  &  57  Vict.  c.  61,  which  have 
superseded  the  old  rules  as  to  Notice  of  Action  and  pleading  the 
General  Issue. 

2.  Wrongful  imprisonment  is  an  indictable  misdemeanor  at  common 
law,  whether  it  is  or  is  not  coupled  with  assault  or  battery.  It  is 
punishable  by  fine  and  (or)  imprisonment  without  hard  labour,  at  the 
discretion  of  the  Court.  The  offence  is  triable  at  Quarter  Sessions.  In 
an  indictment  for  the  offence  it  is  usual  to  charge  also  an  assault  and 
battery  (see  Archbold.,  Cr.  PL,  23rd  ed.,  891).  Prosecutions  for  false 
imprisonment  are  unusual,  unless  there  have  been  circumstances  of 
oppression,  extortion,  or  other  special  aggravation. 

Imprisonment  on  a  British  ship  under  the  orders  or  at  the  request 
of  a  foreign  Government,  and  outside  its  territory,  is  a  misdemeanor 
against  English  law  {R.  v  Lesley,  1859,  29  L.  J.  M.  C.  97). 

There  is  said  to  be  a  common-law  misdemeanor  described  as  kid- 
napping {B.  V.  Grey,  1682,  9  How.  St.  Tr.  127  ;  3  Eussell,  Crimes,  6th  ed., 
269),  but  its  incidents  do  not  differ  from  those  of  wrongful  imprisonment, 
except  that  it  is  said  to  involve  taking  the  prisoner  out  of  the  realm. 
It  is  a  misdemeanor  under  sec.  11  of  the  Habeas  Corpus  Act,  1679,  31 
Chas.  II.  c.  2),  knowingly  to  frame,  contrive,  write,  seal,  or  countersign 
any  warrant  for  the  commitment,  detainer,  or  transportation  of  any 
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subject  resident  in  England,  Wales,  or  Berwick,  as  a  prisoner  to 
Scotland,  Ireland,  the  Channel  Islands,  or  any  place  beyond  the  seas, 
or  so  to  commit,  detain,  or  transport  any  person.  The  punishment  is  to 
suffer  the  penalties  of  prcemunire,  i.e.  forfeitiire  of  lands,  tenements, 
goods,  and  chattels  (not  affected  by  the  Forfeitures  Act,  1870),  and 
imprisonment  for  life,  and  to  be  put  outside  the  King's  protection  (see 
Stephen,  Dig.  Grim.  Law,  6th  ed.,  p.  89).  This  enactment  is  directed 
against  kidnapping  {Designys  Case,  1682,  2  Eaym.  (Sir  T.)  474),  and 
against  transportation  for  misdemeanors,  or  without  trial  and  conviction 
(see  Hallam,  Cooist.  Hist.,  vol.  iii.  p.  13),  and  did  not  affect  transportation 
under  conditional  pardon,  as  practised  in  the  seventeenth  century  (see 
Act,  ss.  12,  13),  nor  the  reconveyance  to  other  parts  of  the  empire  of 
fugitives  from  the  justice  of  these  parts  (s.  16);  and,  as  regards  con- 
victed prisoners,  it  has  been  to  some  extent  overridden  by  the  Trans- 
portation and  Penal  Servitude  Acts.  (See  Extradition;  Fugitive 
Offender;  Penal  Servitude;  and  6  Law  Quarterly  Review,  1890, 
p.  388).  The  kidnapping  of  Pacific  Islanders  is  punishable  under  the 
Pacific  Islanders'  Protection  Act,  1872  (35  &  36  Vict.  c.  19),  and  1875 
(38  &  39  Vict.  c.  51) ;  and  see  Slave  Trade. 

For  other  forms  of  imprisonment,  see  Abduction. 

[Authorities. — 2  Co.  Lnst.  482,  589  ;  Viner,  Abr.,  "  Imprisonment ;  '* 
Com.  Dig.,  tit.  "  Imprisonment ; "  Hawk.,  P.  C,  bk.  i.  c.  60 ;  Addison  on 
Torts,  8th  ed.,  146 ;  Pollock  on  Torts,  7th  ed. ;  Clerk  and  Lindsell  on 
Torts,  3rd  ed. ;  Bigelow  on  Torts,  Engl,  ed.,  130 ;  Stephen  on  Malicious 
Prosecution  ;  Archbold,  Cr.  PL,  23rd  ed.,  891 ;  Kussell  on  Crimes,  6th  ed., 
vol.  iii.  269,  309.] 

False  Judgement. — l.  At  common  law  the  mode  of  chal- 
lenging judgments  given  in  the  common-law  County  Court  or  a  Court 
baron  or  other  Courts  not  of  record  was  by  writ  of  false  judgment. 
Originally  the  writ  was  returnable  in  the  Court  of  the  immediate  feudal 
superior  of  a  baron  in  whose  Court  the  false  judgment  had  been  given. 
By  the  Statute  of  Marlborough,  52  Hen.  ill.  c.  3,  exclusive  cognisance 
was  given  to  the  King's  Courts,  and  the  writ  became  returnable  in  the 
Common  Bench.  The  proceedings  in  the  lower  Courts  were  certified  by 
the  suitors,  subject  to  a  mode  of  trying  errors  assigned  on  their  certi- 
ficate, which  is  prescribed  by  1  Edw.  iii.  st.  1,  c.  4.  The  whole  process 
is  now  obsolete,  but  is  dealt  with  fully  in  Vin.  Abr.,  tit.  "  False  Judg- 
ment" (see  Certiorari). 

2.  False  judgments  in  Courts  of  Eecord,  even  a  Court  of  Piepowder, 
were  challenged  by  writ  of  error,  now  abolished  as  to  civil  proceedings, 
and  as  to  inferior  civil  Courts  superseded  by  appeal  to  the  King's  Bench 
Division  (Darloiv  v.  Shuttlewortli,  [1902]  1  K.  B.  721),  unless  another 
mode  is  given  by  statute  (see  Error,  Writ  of  ;  Appeal  ;  Certiorari). 

False  Latin. — indictments  were  drawn  in  Latin  in  England 
till  4  Geo.  II.  c.  26,  and  in  Wales  till  6  Geo.  ii.  c.  14,  s.  5.  If  the  words 
used  were  insensible  in  Latin  and  not  known  in  English  law  as  a  term 
of  art,  the  indictment  could  be  quashed  {Long's  Case,  1603,  5  Co.  Eep. 
121).  The  only  relic  of  this  obsolete  practice  is  the  (virtually  but  not 
formally  repealed)  provision  in  the  Treason  Act,  1695,  7  &  8  Will.  ill. 
c.  3,  s.  9),  that  an  indictment  is  not  to  be  quashed  for  miswriting,  mis- 
spelling, or  false  or  improper  Latin,  unless  excepted  to  before  evidence 
is  given. 
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False  IVIcasures. — See  Weights  and  Measures. 

Fa  I  se  Pe  rso  n  at  i  o  n .  — See  Personation. 

False  Pretences. — The  common-law  remedies  for  wrongs 
effected  by  fraud  are — (1)  by  indictment  for  a  common-law  Cheat; 
(2)  by  action  for  deceit  (see  Fraud).  The  definition  of  cheating  at 
common  law  having  been  found  insufficient  (see  Cheat),  the  statutory 
offence  of  obtaining  money  by  false  pretences  was  created  partially  and 
tentatively  by  33  Hen.  viii.  c.  1,  and  substantially  in  its  present  form 
in  1756  (30  Geo.  ii.  c.  24).  It  is  now  constituted  by  sees.  88-90  of  the 
Larceny  Act,  1861  (see  Archbold,  Cr.  PL,  23rd  ed.,  593).  The  reason  for 
creating  the  offence  was  that  the  offence  of  larceny  did  not  cover  cases 
where  a  man  was  induced  by  fraud  to  part  with  the  property  as  well 
as  the  possession  of  a  chattel  (Archbold,  Cr.  PL,  23rd  ed.,  455). 

1.  It  is  a  misdemeanor  {a)  to  obtain  from  any  person  by  any  false 
pretence,  with  intent  to  defraud,  any  property  the  subject  of  larceny, 
i.e.  any  chattel,  money,  or  valuable  security,  but  not  a  dog  {R.  v.  Rohin- 
son,  1858,  Bell  C.  C.  34)  (s.  88) ;  (b)  by  any  false  pretence  to  cause  or 
procure,  with  intent  to  defraud,  the  payment  of  any  money,  or  the 
delivery  of  any  chattel  or  valuable  security,  to  any  person  for  the  use  or 
benefit  of  the  person  making  the  false  pretence,  or  of  any  other  person 
(s.  89).  Persons  are  punishable  as  for  obtaining  property  by  false  pre- 
tences who  win  to  themselves  or  others  money  or  any  valuable  thing  by 
any  fraud  or  unlawful  device  or  ill-practice  in  playing  at  any  game,  or 
in  betting  on  the  players,  or  on  the  event  of  any  game,  sport,  or  pastime 
(8  &  9  Vict.  c.  109,  s.  171 ;  and  see  R.  v.  Hudson,  1860,  29  L.  J.  M.  C. 
145). 

2.  It  is  a  misdemeanor,  fraudulently,  and  by  any  false  pretence, 
and  with  intent  to  injure  or  defraud  any  other  person,  to  cause  or 
induce  any  other  person  (1)  to  execute,  make,  accept,  indorse,  or 
destroy  the  whole  or  any  part  of  a  valuable  security ;  or  (2)  to  write, 
impress,  or  affix  his  name,  or  the  name  of  any  other  person,  or  of  any 
company,  firm,  or  copartnership,  or  the  seal  of  any  body  corporate, 
company,  or  society,  upon  any  paper  or  parchment,  in  order  that  it  may 
be  afterwards  converted  into,  or  dealt  with  as,  a  valuable  security  (s.  90). 
This  offence  was  created  in  consequence  of  the  decision  in  R.  v.  Danger, 
1856,  26  L.  J.  M.  C.  185. 

3.  It  is  also  a  misdemeanor  to  receive  any  property  obtained  by 
means  of  the  offences  above  stated,  with  knowledge  that  it  was  obtained 
by  such  offences  (s.  95). 

The  punishment  for  offences  1  and  2  is  penal  servitude  from  three 
to  five  years,  or  imprisonment,  with  or  without  hard  labour,  for  not 
over  two  years,  with  or  without  fine  (24  &  25  Vict.  c.  96,  ss.  88,  90 ; 
54  &  55  Vict.  c.  69,  s.  1) ;  and  the  punishment  for  offence  3  is  penal 
servitude  from  three  to  fourteen  years,  or  imprisonment  and  (or)  fine  as 
in  cases  1  and  2  (24  &  25  Vict.  c.  96,  s.  95;  54  &  55  Vict.  c.  69,  s.  1). 
The  Court  may  in  the  alternative  require  the  offender  to  enter  into  his 
own  recognisances,  with  or  without  sureties,  to  keep  the  peace  or  be  of 
good  behaviour,  or  both ;  or  in  default  of  finding  sureties,  imprison  him 
without  hard  labour  for  not  over  one  year  (24  &  25  Vict.  c.  96,  s.  117). 

Where  the  offence  is  a  first  offence  the  Court  may  deal  with  the 
offender  under  the  First  Offenders  Act,  1887,  50  &  51  Vict.  c.  25.  See 
First  Offenders.     Where  the  offence  is  committed  after  a  previous 
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conviction  for  the  same  offence  or  for  felony,  the  Court  may,  in  addition 
to  any  other  lawful  sentence,  put  the  offender  under  police  supervision 
for  not  over  seven  years  after  the  expiration  of  his  sentence  (34  &  35 
Vict.  c.  112,  ss.  8,  20). 

4.  Under  the  Debtors  Act,  1869,  32  &  33  Vict.  c.  62,  s.  13,  it  is 
a  misdemeanor  punishable  by  imprisonment  with  or  without  hard 
labour  for  any  period  not  exceeding  twelve  months,  for  any  person 
(whether  a  bankrupt  or  not)  to  obtain  credit  under  false  pretences  or 
by  means  of  any  other  fraud,  in  incurring  a  debt  or  any  other  liability 
(B.  V.  Rowlands,  1882,  8  Q.  B.  D.  530;  B.  v.  Peters,  1886,  16  Q.  B.  D. 
636 ;  B.  V.  Wyatt,  1904,  1  K.  B.  88 ;  and  see  Fraudulent  Debtors. 

5.  Persons  who  conspire,  incite,  or  attempt  to  commit,  or  who  aid  or 
abet,  counsel  or  procure  the  commission  of  any  of  the  above-named 
offences,  are  liable  to  indictment.  See  Abettor;  Attempt;  Con- 
spiracy. 

6.  There  are  numerous  statutory  offences  of  a  fraudulent  character 
which  closely  correspond  to  false  pretences.  See  Official  Index  to  Statutes 
(ed.  1907),  tit.  "Fraud;"  Kussell  on  Crimes,  6th  ed.,  vol.  ii.  p.  553;  and 
Accounts,  Falsification  of  ;  Forgery. 

7.  As  to  procuring  illicit  carnal  intercourse  by  false  pretences,  see 
Kape. 

A  very  considerable  amount  of  case-law  exists  as  to  the  scope  and 
effect  of  the  provisions  of  sees.  88-90  of  the  Larceny  Act,  1861,  which  is 
collected  in  Archbold,  Cr.  PL,  23rd  ed.,  593-619 ;  and  Eussell  on  Crimes, 
6th  ed.,  vol.  ii.  It  may  be  thus  briefly  summarised.  A  pretence  to  be 
within  the  statute  must  be  a  false  representation  by  words,  writing  (B.  v. 
Cooper,  1876,  2  Q.  B.  D.  510 ;  B.  v.  Kiiig,  [1897]  1  Q.  B.  214),  or  conduct 
{B.  V.  Barnard,  1837,  7  Car.  &  P.  784),  that  some  fact  exists  or  has 
existed ;  a  promise  as  to  future  conduct  not  intended  to  be  kept  is  not 
by  itself  a  false  pretence  (Summary  Jurisdiction  Act,  1899,  62  &  63 
Vict.  c.  22,  s.  3) ;  nor  is  mere  commendation  or  appreciation  of  wares  for 
sale,  i.e.  pufhng  {B.  v.  Ardley,  1870,  L.  K.  1  C.  C.  R.  301 ;  B.  v.  Foster, 
1876,  2  Q.  B.  D.  301).  Thus,  giving  a  cheque  known  to  be  worthless  for 
the  price  of  goods  is  obtaining  the  goods  by  false  pretences.  But  in  the 
case  of  the  use  of  a  cheque  or  bank  note,  to  prove  that  the  pretence  is 
false  it  is  necessary  to  show  that  the  accused  knew  the  cheque  or  note 
to  be  absolutely  valueless,  or  had  no  reason  to  believe  that  it  would 
be  honoured  on  presentation  {B.  v.  Hazelton,  1874,  L.  R.  2  C.  C.  R. 
134;  B.  V.  Ollis,  [1900]  1  Q.  B.  758).  The  cases,  of  which  the  most 
extreme  is  B.  v.  Gordon,  1888,  23  Q.  B.  D.  354,  draw  almost  invisibly 
fine  distinctions  between  false  promises  and  false  statements.  It  was 
the  practice  to  convict  persons  for  obtaining  food  by  false  pretences  who 
dine  at  a  restaurant  and  do  not  pay,  but  this  practice  was  difficult  to 
justify.  Such  cases  are  now  dealt  with  under  sec.  13  (1)  of  the  Debtors 
Act,  1869  {B.  V.  Jones,  [1898]  1  Q.  B.  119). 

The  "  obtaining  "  by  false  pretences  does  not  include  detaining  goods 
otherwise  obtained,  but  means  acquiring  with  intent  to  deprive  the 
owner  permanently  and  entirely  of  the  goods,  whether  the  goods  are 
or  are  not  acquired  under  a  contract  {B.  v.  Killiam,  1870,  L.  R.  1  C.  C.  R. 
261).  Consequently  a  loan  of  money  can,  but  a  loan  of  chattels  cannot, 
be  obtained  by  false  pretences.  It  is  not  necessary  that  the  property 
obtained  should  exist  at  the  date  of  the  false  pretence  if  it  is  made  or 
acquired  and  parted  with  in  reliance  on  it  {B.  v.  Martin,  1867,  L.  R. 
1  C.  C.  R.  56). 
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It  must  be  shown  that  the  goods  were  parted  with  under  belief  in  the 
pretences,  however  foolish  such  belief  may  be,  and  however  easy  it  was 
for  the  person  cheated  to  make  inquiry  as  to  the  truth  of  the  pretence 
{B.  V.  3fills,  1857,  Dears.  &  B.  C.  C.  285).  Where  the  property  was  not 
parted  with  from  belief  in  the  pretence,  the  pretender  is  indictable 
for  the  attempt  to  obtain  the  property  (E.  v.  Hensler,  1870,  11  Cox 
C.  C.  570),  or  may  be  convicted  of  the  attempt  on  an  indictment  for  the 
completed  offence  {B.  v.  Boehcck,  1856,  25  L.  J.  M.  C.  101  (14  &  15  Vict, 
c.  100,  s.  9)). 

The  offence  is  committed  in  the  case  of  a  pretence  transmitted  by 
post  from  one  county  or  country  to  another,  both  where  the  letter  is 
posted  and  where  it  is  received  (B.  v.  Holmes,  1883,  12  Q.  B.  D.  23;  and 
see  B.  V.  Mlis,  [1899]  1  Q.  B.  230 ;  B.  v.  Oliphant,  [1905]  2  K.  B.  67. 
As  to  the  difference  between  local  venue  and  territorial  jurisdiction, 
see  Companhia  de  Mogamhique  v.  British  South  Africa  Co.,  [1893]  App. 
Cas.  602.  The  rules  as  to  venue  in  larceny  cases  do  not  apply  to  false 
pretences  {B.  v.  Stanbury,  1861,  31  L.  J.  M.  C.  88;  B.  v.  Leach,  1855, 
25  L.  J.  M.  C.  77). 

The  distinctions  between  false  pretences,  forgery,  and  larceny  by  a 
trick  are  in  certain  cases  very  fine.  A  person  who  deliberately  utters 
a  forged  document  falsely  pretends  its  genuineness,  and  the  difference 
between  false  pretences  and  larceny  rests  on  the  answer  to  the  question 
whether  the  person  cheated  did  or  did  not  mean  to  part  with  the 
property,  as  well  as  with  the  possession  of  the  article  in  question  (B.  v. 
Thompson,  1862,  32  L.  J.  M.  C.  57 ;  B.  v.  Cooke,  1871,  L.  R  1  C.  C.  E. 
295;  B.  V.  Buckmaster,  1887,  20  Q.  B.  D.  182;  B.  v.  Bussett,  [1892] 
2  Q.  B.  312;  B.  v.  King,  [1897]  1  Q.  B.  214);  and  see  Larceny. 

The  difficulty  created  by  the  fineness  of  these  distinctions  is  usually 
obviated  by  indicting  for  false  pretences  and  relying  on  the  rule  under 
sec.  88  of  the  Larceny  Act,  1861 — that  a  person  is  not  entitled  to  be 
acquitted  of  the  misdemeanor  if  his  offence  amounted  in  law  to  larceny. 
This  provision  merely  repeats  with  small  variation  the  general  rule 
under  14  &  15  Vict.  c.  100,  s.  12 ;  but  there  is  no  mode  of  convicting  for 
false  pretences  where  the  indictment  is  for  larceny. 

Procedure — Trial. — All  the  offences  referred  to  under  this  head  are 
indictable  offences  triable  at  Quarter  Sessions  even  after  a  previous  con- 
viction (5  &  6  Vict.  c.  38,  s.  1).  All  the  principal  offences  and  conspiracies 
are  subject  to  the  Vexatious  Lidictments  Act,  1859,  22  &  23  Vict.  c.  17; 
32  &  33  Vict.  c.  62,  s.  18,  but  attempts  to  commit  them  are  not  (B.  v. 
Burton,  1875,  13  Cox  C.  C.  71).  A  Court  of  summary  jurisdiction  may 
deal  summarily  with  obtaining  or  attempting  to  obtain  a  chattel,  money, 
or  a  valuable  security,  if  the  value  of  the  thing  in  respect  whereof  the 
■offence  is  said  to  have  been  committed  or  attempted  does  not  in  tlie 
opinion  of  the  Court  exceed  40s.  (62  &  63  Vict.  c.  22,  s.  1). 

Indictments  for  obtaining  property  by  false  pretences  must  set  out 
with  particularity,  and  falsify,  the  actual  pretence  used,  and  state  the 
person  to  whom  the  pretence  was  made,  and  from  whom  the  property 
was  obtained  (B.  v.  Sowerhj,  [1894]  2  Q.  B.  173).  If  this  is  not  done, 
the  indictment  can  be  quashed ;  but  the  defect  will  be  treated  as  cured 
if  not  challenged  before  verdict  {B.  v.  Goldsmith,  1873,  L.  E.  2  C.  C.  E. 
74).  As  to  the  proper  mode  of  averring  a  false  pretence  by  advertisement 
to  the  public,  see  B.  v.  Silverlock,  [1894]  2  Q.  B.  766. 

Where  the  charge  is  of  obtaining  money  or  bank  notes  it  is  sustained 
by  proof  of  obtaining  any  piece  of  money  or  note,  even  if  given  for  the 
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purpose  of  changing  it  and  returning  part  of  the  value  (14  &  15  Vict, 
c.  100,  s.  18). 

Indictments  for  conspiracy  to  obtain  goods  by  false  pretences  and 
for  unlawfully  receiving  goods  obtained  by  false  pretences  need  not 
set  out  the  pretences  {R  v.  Gill,  1818,  2  Barn.  &  Aid.  204;  Tatjlor  v.  B.y 
[1895]  1  Q.  B.  25).  The  intent  to  defraud  must  be  averred  (B.  v. 
James,  1871,  12  Cox  C.  C.  127),  but  may  be  charged  and  proved 
generally  without  reference  to  any  particular  person,  and  it  is  not 
necessary  to  state  or  prove  to  whom  the  property  obtained  belonged 
(24  &  25  Vict.  c.  96,  s.  88). 

Any  number  of  counts  for  obtaining  different  sets  of  goods  within 
the  same  jurisdiction  may  be  joined  in  one  indictment,  subject  to  com- 
pliance with  the  Vexatious  Indictments  Act,  1859,  and  to  the  power  of 
the  Court  to  interfere  if  the  right  is  used  in  a  manner  oppressive  to  the 
accused  (B.  v.  King,  [1897]  1  Q.  B.  214).  And  even  where  such  charges 
are  not  included  in  the  indictment  they  may  be  given  in  evidence  to 
show  guilty  knowledge  or  intent  on  the  part  of  the  defendant  (B.  v. 
Francis,  1873,  L.  K.  2  C.  C.  R.  178 ;  Mahlns  v.  A.-G.  of  Neiu  South  Wales, 
[1894]  A.  C.  57 ;  B.  v.  Bhocles,  [1899]  1  Q.  B.  77,  83 ;  B.  v.  Ollis,  [1900] 
2  Q.  B.  758 ;  B.  v.  Wyatt,  [1904]  1  K.  B.  188 ;  B.  v.  Walford,  1907, 
71J.  P.  215). 

A  person  who  parts  with  goods  on  the  faith  of  a  letter  containing 
alleged  false  pretences  may  be  asked  what  opinion  he  formed  on  receipt 
of  the  letter  {B.  v.  King,  [1897]  1  Q.  B.  214). 

The  provisions  of  sec.  100  of  the  Larceny  Act,  1861,  as  to  the  resti- 
tution on  conviction  of  goods  stolen,  etc.,  do  not  now  apply  to  goods 
obtained  by  false  pretences  or  by  any  fraud  not  amounting  to  larceny 
(56  &  57  Vict.  c.  71,  s.  24  (2);  see  B,  v.  George,  1900,  65  J.  P.  729; 
Attenborough,  Becovery  of  Goods  Stolen,  etc.  (1906),  p.  60). 

[Authorities. — Archbold,  Cr.  PL,  23rd  ed.,  593 ;  Steph.  Dig.  Grim, 
Law,  6th  ed.,  297 ;  Russell  on  Crimes,  6th  ed.,  vol.  ii.  pp.  437,  467-551 ; 
and  cp.  Mayne,  Ind.  Grim.  Law,  1896,  p.  711.] 

False  Prophecies  were  punishable  under  an  Act  of  1562 
(5  Eliz.  c.  15),  which  was  repealed  in  1863  (26  &  27  Vict.  c.  126).  See 
EoKTUNE  Telling. 

False  Representation.— See  Company.  Deceit,  Action 
for;  False  Pketences  and  Fraud. 

False  Return. — 1.  Wilfully  to  make  a  false  return  to  a  writ 
to  elect  a  member  of  Parliament  entails  a  penalty  in  England  of  £500 
(7  &  8  Will.  in.  c.  25,  ss.  1,  2,  5) ;  as  to  Ireland,  see  4  Geo.  iv.  c.  55, 
ss.  73,  75. 

2.  Where  a  writ  of  execution  has  been  issued  and  the  sheriff  makes 
a  false  return  to  it,  as,  for  instance,  where  a  sheriff  returns  nulla  bona 
to  a  writ  of  fi.  fa.,  though  the  judgment  debtor  was  at  the  time  of  the 
execution  possessed  of  goods  which  the  sheriff  could  and  should  have 
seized,  the  person  issuing  the  writ,  if  he  can  prove  damage,  has  a  right 
of  action  against  the  sheriff  for  the  false  return  (  Wylie  v.  Birch,  1843, 
4  Q.  B.  566,  577 ;  Stimson  v.  Farnham,  1871,  L.  R.  7  Q.  B.  175,  ISO). 
Knowledge  of  the  sheriff  that  the  return  is  false  need  not  be  proved,  but 
the  action  will  not  lie  unless  actual  damage  has  been  caused  to  the 
plaintiff  {ibid,).    The  sheriff  may  also  be  indicted  (see  Jackson  v.  Hill, 
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1839,  10  A.  &  E.  477,  492).  For  other  instances  of  false  returns,  see 
Mather  on  Sheriff  Law,  2nd  ed.,  p.  91 ;  Anderson  on  Execution.  See 
further,  EXECUTION ;  Sheriff. 

False  SigTialS. — It  is  a  felony  for  any  person  unlawfully  to 
mark,  alter,  or  remove  any  light  or  signal,  or  unlawfully  to  exhibit  any 
false  light  or  signal  with  intent  to  bring  any  ship,  vessel,  or  boat  into, 
or  unlawfully  and  maliciously  to  do  anything  tending  to,  the  immediate 
loss  or  destruction  of  any  ship,  vessel,  or  boat,  punishable  by  penal 
servitude  for  life,  or  for  any  term  not  less  than  three  years,  or  with 
imprisonment  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary  confinement,  and  if  a  male 
under  the  age  of  sixteen  years,  with  or  without  whipping  (24  &  25  Vict. 
c.  97,  s.  47;  1891,  54  &  55  Vict.  c.  69,  s.  1).  In  addition  to  any  such 
punishment  the  offender  may  be  required  to  enter  in  recognisances  and 
find  sureties  for  keeping  the  peace  (24  &  25  Vict.  c.  97,  s.  73).  This 
offence  is  not  triable  at  Quarter  Sessions  (1842,  5  &  6  Vict.  c.  38,  s.  1). 
A  master  of  a  vessel  which  is  not  in  distress  who  uses  or  displays,  or 
causes  or  permits  any  person  under  his  authority  to  display,  any  of  the 
regular  signals  of  distress  is  liable  to  pay  compensation  for  any  labour 
undertaken,  risk  incurred,  or  loss  sustained  in  consequence  of  that  signal 
having  been  supposed  to  be  a  signal  of  distress,  which  compensation 
may  without  prejudice  to  any  other  remedy  be  recovered  in  the  same 
manner  in  which  salvage  is  recoverable  (Merchant  Shipping  Act,  1894, 
s.  434).  The  owner  or  master  of  an  ordinary  boat  (on  board  of  which 
there  is  not  a  licensed  pilot  or  a  master  or  mate  holding  a  pilotage 
certificate)  who  displays  a  pilot  flag,  or  a  flag  so  nearly  resembling 
a  pilot  flag  as  to  be  likely  to  deceive,  is  liable,  unless  he  can  disprove 
an  intention  to  deceive,  to  a  fine  not  exceeding  £50  {ibid.  s.  614). 
And  the  master  of  a  vessel  who  uses  or  displays,  or  allows  to  be  used 
or  displayed,  a  pilot  signal  for  any  other  purpose  than  that  of  summoning 
a  pilot,  is  liable  to  a  fine  not  exceeding  £20  {ihid.  s.  615).  Shipowners 
desiring  to  use  rockets,  lights,  or  other  similar  signals  for  the  purpose 
of  a  private  code  must  register  them  with  the  Board  of  Trade,  which, 
if  it  allows  them,  must  give  public  notice  of  their  being  registered 
so  as  prevent  their  being  mistaken  for  distress  or  pilot  signals.  If  they 
are  likely  to  be  so  mistaken,  the  Board  may  refuse  to  register  them 
{iUd.  s.  733). 

False  Trade  Description.— See  Merchandise  Marks. 
False  Verdict. — See  Attaint. 

False  Weights. — See  Weights  and  Measures. 

Falsifying"  Accounts. — See  Accounts,  Falsification  of. 

Falsifying  Judgments.— See  Eorgery;  Judgment. 

Falsifying  Ne^VS. — l.  A  conspiracy  to  spread  false  news 
with  the  object  of  enhancing  or  depressing  the  price  of  any  commodity 
or  merchandise,  or  to  raise  or  depress  the  price  of  stocks,  is  an  indictable 
misdemeanor  (7  &  8  Yict.  c.  24,  s.  4 ;  B.  v.  Waddington,  1800,  1  East, 
143 ;  6  E.  R.  238 ;  B.  v.  De  Berenger,  1814,  3  M.  &  S.  62 ;  15  R.  R.  415 ; 
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R.  V.  Aspinall,  1876,  1  Q.  B.  D.  730;  2  Q.  B.  D.  48),  and  any  agreement 
made  with  this  object  is  illegal  and  void  (Scott  v.  Brown,  [1892]  2  Q.  B. 
724). 

2.  It  was  a  misdemeanor  punishable  by  fine  or  imprisonment,  and 
subject  for  civil  proceedings,  to  spread  false  news,  to  make  discord 
between  the  Sovereign  and  the  nobility,  or  concerning  any  great  men  of 
the  realm  (3  Edw.  i.  (Stat.  Westm.)  c.  34;  2  Eich.  ii.  st.  1,  c.  5;  12 
Eich.  II.  c.  11).  These  enactments,  known  as  the  Statutes  de  Scandalis 
Magnatum,  were  repealed  in  1887  (50  &  51  Vict.  c.  59 ;  see  Odgers  on 
Zihel,  4th  ed.,  485).  There  is  recorded  a  prosecution  in  1214  for  treason 
by  spreading  a  false  rumour  as  to  the  King's  death  (1  Seld.  Soc.  Publ., 
p.  69,  pi.  115).    See  Defamation. 

Falsifying  Pedigree. — See  Forgery. 

Falsifying  Records. — See  Forgery;  Eecords. 

Family  Arrangement. — Where  an  arrangement  is  entered 
into  to  save  the  honour  or  preserve  the  property  (  Williams  v.  Williams, 
1866,  L.  E.  2  Ch.,  at  p.  304)  of  a  family,  the  Court  will  be  glad  to  lay  hold 
of  any  just  ground  to  carry  it  into  execution,  and  to  establish  the  peace 
of  a  iaiailj{per  Lord  Hardwicke  in  Stapilton  v.  Stapilton,  1739, 1  Atk.  2 ; 
26  E.  E.  1),  even  though  it  rests  upon  grounds  which  might  not  have 
been  considered  satisfactory  between  strangers  {per  Sugden,  L.C.,  in 
Westby  v.  Westhy,  1842,  2  Dr.  &  War.  502),  and  especially  in  cases  of 
disputed  legitimacy  {ibid.). 

The  enforcement  of  a  family  arrangement  to  divide  property  ex- 
pectant by  one  or  more  of  the  parties  in  the  case  of  a  will  depends  upon 
the  principle  that  where  a  testator  desires  his  devisee  to  have  the 
personal  enjoyment  of  his  bounty,  it  is  within  his  power  to  stint  the 
enjoyment  by  restraining  him  from  aliening  the  subject  of  the  gift,  and, 
if  he  does  not  do  so,  it  is  presumed  that  he  intended  the  devisee  should 
have  the  full  enjoyment  of  the  property,  i.e.  to  dispose  of  it  at  will 
{Wethered  v.  Wethered,  1828,  2  Sim.  183;  57  E.  E.  757,  approving 
BecMey  v.  Newland,  1723,  2  P.  Wms.  182;  24  E.  E.  691);  Higgins  v. 
Hill,  1887,  56  L.  T.  426). 

No  agreement  need  have  been  arrived  at  in  words,  if  one  can  be 
implied  from  a  long  course  of  dealing  with  the  family  property,  and  this 
may  be  done  even  though  an  actual  dispute  has  never  arisen  (  Williams 
V.  Williams,  1866,  L.  E.  2  Ch.  294). 

A  very  slight  consideration  will  be  sufficient  to  support  an  agreement 
by  way  of  family  arrangement.  In  order  to  set  such  an  agreement  aside 
on  the  ground  of  inadequacy  of  consideration,  the  inadequacy  must  be 
so  gross  as  to  involve  the  conclusion  that  the  complainant  either  did  not 
understand  what  he  was  about,  or  was  the  victim  of  some  imposition 
{per  Lord  Westbury  in  Tennent  v.  Tennents,  1870,  L.  E.  2  H.  L.  Sc.  App. 
6).  In  most  cases  the  consideration  is  the  compromise  of  a  claim.  Even 
if  the  claim  is  bad,  for  instance,  so  unsustainable  as  a  claim  depending 
on  the  validity  of  a  marriage  with  a  deceased  wife's  sister  ( Westhy  v. 
Westhy,  supra),  this  consideration  is  sufficient,  provided  the  claim  is  a 
real  one,  and  is  made  in  good  faith  {Neale  v.  Neale,  1837,  1  Keen.  672 ; 
48  E.  E.  466 ;  44  E.  E.  128  ;  Stewart  v.  Stewart,  1838-39,  6  CI.  &  Fin. 
911 ;  7  E.  E.  940 ;  49  E.  E.  267 ;  Cook  v.  Wright,  1861,  1  B.  &  S.  559). 

A  compromise  or  agreement  entered  into  by  some  of  the  parties 
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entitled  on  the  footing  that  all  should  concur,  is  not  binding  unless  all 
do  concur  {Peto  v.  Peto,  1849, 16  Sim.  590  ;  60  E.  E.  1003  ;  80  E.  E.  154 ; 
Bolitho  V.  milyar,  1865,  34  Beav.  180  ;  55  E.  E.  603  ;  cp.  Taylor  y.  Cart- 
wright,  1872,  L.  E.  14  Eq.  167). 

There  must  be  full  disclosure  to  the  other  parties  of  all  material 
circumstances  known  to  each  party  at  the  time  of  the  arrangement.  In 
a  family  arrangement  where  near  relatives — some  having  authority — 
contract  with  each  other,  a  high  and  punctilious  probity  will  be 
expected,  and  equity  will  interpose  to  do  justice  on  very  moderate 
indications  of  laxity;  such  contracts  are  uberrimm  fidei  (per  Lord 
Westbury  in  Tennent  v.  Teunents,  supra;  see  Contract,  Vol.  III.  p. 
532).  Thus,  where  the  legitimacy  of  an  elder  brother  was  in  question, 
an  agreement  made  for  a  division  of  the  property  was  set  aside  because 
the  younger  brother,  knowing  that  a  ceremony  of  marriage  had  taken 
place  before  the  other's  birth,  had  failed  to  communicate  the  information 
to  him  {Gordon  v.  Gordon,  1816-21,  3  Swan.  400  ;  36  E.  E.  910  ;  19  E.  E. 
230).  A  fortiori  if  any  material  misrepresentation  has  been  made,  the 
agreement  will  be  set  aside  {Fane  v.  Fane,  1875,  L.  E.  20  Eq.  698).  The 
rule  requiring  disclosure  is  exceptional.  In  ordinary  cases,  where  parties 
are  independent,  and  are  dealing  "  at  arm's  length  "  with  each  other,  a 
mere  non-disclosure  does  not  vitiate'  the  arrangement  (see  Turner  v. 
Green,  [1895]  2  Ch.  205). 

Mistake. — A  family  arrangement  will  be  supported  "although  the 
parties  have  greatly  misunderstood  their  situation  and  mistaken  their 
rights  "  {per  Lord  Eldon  in  Gordon  v.  Gordon,  supra,  3  Swan.,  at  p.  463), 
and  in  many  of  the  cases  cited  above  it  had  ultimately  appeared  that 
one  party  to  the  compromise  had  no  real  interest  at  all.  But  if  an 
arrangement  proceeds  upon  a  common  mistaken  assumption  as  to  a  fact 
not  intended  to  be  affected  by  it,  the  arrangement  may  be  set  aside. 
Thus,  where  a  claim  for  arrears  of  interest  upon  a  portion  was  compro- 
mised by  a  deed,  on  it  appearing  that  there  was  no  title  to  the  portion 
itself,  the  deed  was  set  aside  {Lawton  v.  Campion,  1854,  18  Beav.  87; 
52  E.  E.  35). 

The  mistake  or  ignorance  of  a  party  is  not  material,  if  he  was  repre- 
sented by  an  agent  who  was  sufficiently  informed  {Stewart  v.  Steioart,. 
1838-1839,  6  CI.  &  Ein.  911;  7  E.  E.  940;  49  E.  E.  267). 

Rectification. — An  agreement  entered  into  in  pursuance  of  a  family 
arrangement  may  be  rectified  if  it  does  not  express  the  real  agreement 
{Ashurst  V.  Mill,  1848,  7  Hare,  502;  12  Jur.  1035;  68  E.  E.  208;  82 
E.  E.  214),  but  not  if  the  terms  in  question  have  been  acted  upon  for  a 
long  time  without  dispute  {Bentley  v.  Mackay,  1862,  31  Beav.  143 ;  54 
E.  E.  1092 ;  4  De  G.,  F.  &  J.  279 ;  45  E.  E.  1191). 

An  arrangement  procured  by  undue  influence  will  be  set  aside, 
e.g.  if  trustees  of  a  will  coerce  one  beneficiary  to  divide  his  share 
{Ellis  V.  Barker,  1871,  L.  E.  7  Ch.  104).  But  a  transaction  between 
father  and  son  is  not  invalidated  because  the  father  has  used  his. 
paternal  influence  to  induce  the  son  to  agree,  even  if  the  son  has  had 
no  independent  advice,  unless  the  father  has  secured  for  himself  an 
unreasonable  benefit.  Even  if  he  have,  the  transaction  will  be  sup- 
ported upon  the  terms  of  his  abandoning  it  (see  Hohlyn  v.  Hdblyn,. 
1889,  41  Ch.  D.  200). 

An  arrangement  made  between  father  and  son,  with  a  trust  for 
payment  of  the  father's  debts  after  his  death,  may  be  enforced  by 
the  creditors  {Priestley  v.  Ellis,  [1897]  1  Ch.  488). 
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{Authorities. — See  White  and  Tudor's  Leading  Cases,  notes  to  Stapil 
ton  V.  Stapilton ;  and  12  Ruling  Cases,  p.  99.] 


PEECEDENTS. 

I.  FAMILY  ARRANGEMENT  to  give  Effect  to  Intended  Will 

not  Executed. 

Recitals.  THIS  INDENTUEE/  made,  &c.,  between  A.,  1 ;  B.,  2  ;  C,  3 ; 

Death  of  D.  and  E.,  his  wife,  4.  Whereas  X.,  late  of,  &c.,  died  on  the 
day  of  intestate,  leaving  the  said  A.,  B.,  C, 

Family.  and  E.,  his  four  children  and  only  next  of  kin  him  surviving  :  And 
whereas  the  said  A.  is  the  eldest  son  and  heir-at-law  of  the  said 

Intended  X.  :  AND  WHEREAS  shortly  before  his  decease  the  said  X.  gave 
instructions  to  his  solicitors  for  the  preparation  of  his  last  will,  and 

Agreement,  the  same  was  drafted  but  never  signed  by  the  said  X.  :  And 
WHEREAS  the  draft  will  marked  Z,  this  day  signed  by  all  the 
parties  hereto,  is  admitted  by  them  and  each  of  them  to  contain 
the  intended  testamentary  dispositions  of  the  said  X.,  and  all  the 
said  parties  are  desirous,  notwithstanding  the  intestacy  of  the 
said  X.,  to  deal  with  and  dispose  of  all  his  real  and  personal 
estate,  and  also  the  trust-estate  comprised  in  a  settlement  dated, 
&c,,  which  by  the  said  will  the  said  X.  intended  to  appoint  under 
a  power  contained  in  such  settlement,  and  which  in  default  of  such 
appointment  would  have  devolved  on  the  said  parties  hereto  or 
some  of  them,  under  the  trusts  of  the  said  settlement,  in  the 
same  manner  as  the  same  respectively  would  have  been  dealt  with 
and  disposed  of  under  the  said  draft  marked  Z  if  the  same  had 

witnesseth.  been  a  completed  document :  NOW  THIS  INDENTUEE  WIT- 
NESSETH that  in  consideration  of  the  premises  and  by  way  of 
family  arrangement,  and  in  order  to  avoid  questions  and  disputes 
as  to  the  division  of  the  real  and  personal  estate  of  the  said  X.,  and 

Agreement,  of  the  trust  estate  under  the  said  settlement,  it  is  hereby  agreed 
and  declared,  and  the  said  parties  hereto  hereby  mutually  covenant 
as  follows : — 

Division  of  1.  All  the  real  and  personal  property  of  the  said  X.,  including 

prope  y.     ^^  property  over  which  he  had  under  the  said  settlement  a  power 

As  to  for-  ^  The  agreement  should  be  under  seal  to  avoid  any  questions  as  to 

mal.ties.  there  being  a  sufficient  consideration  to  support  it  (see  cases  cited  under 
consideration,  supra,  p.  30,  and  1  White  &  T.,  L.  C.  Eq.,  notes  to  Stapilton 
V.  Stapilton,  229  ;  Da  v.  Prec,  vol.  iii.,  pt.  1,  278,  note).  If  there  is  real 
estate,  and  the  case  is  not  within  the  M.  W.  P.  A.,  1882  (which  it  prob- 
ably would  be  as  to  the  testator's  own  property,  but  possibly  not  as  to  the 
settled  property),  the  deed  must  be  acknowledged  by  E. ;  see  Nicholl  v. 
Jones,  L.  R.  3  Eq.  696. 
Agreements  Reference  may  here  be  made  to  the  authorities  deciding  that  an  agree- 
tanciS^^*^  ment  between  two  persons  having  expectations  from  a  third,  to  divide 
equally  whatever  property  may  come  to  either  of  them  from  him,  whether 
under  his  will,  or  intestacy,  or  by  gift  inter  vivos,  is  valid  {Beckley  v.  New- 
land,  2  P.  Wms.  182  ;  TFeihered  v.  W ether ed,  2  Sim.  183  ;  Harwood  v.  Tooke, 
ibid.  192  ;  Higgins  v.  Hill,  1887,  56  L.  T.  426). 

It  is  hardly  necessary  to  state  that  parties  having  adverse  interests 
ought  to  be  advised  by  separate  solicitors  {Powell  v.  Powell,  [1900]  1  Ch. 
243;  Barron  v.  Willis,  [1900]  2  Ch.  121). 
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of  appointment,  shall  be  disposed  of,  divided,  and  dealt  with  in 
accordance  with  the  terms  of  the  said  document  marked  Z,  and 
signed  by  the  said  parties  hereto  as  aforesaid. 

Execution  2.  All  and  every  of  the  said  parties  hereto,  and  their  respective 

heirs,  executors,  administrators,  and  assigns,  shall  execute  all  such 
deeds  and  documents,  and  do  all  such  acts  as  may  be  necessary  or 
be  deemed  expedient  to  give  complete  effect  to  this  agreement,  and 
the  costs  of  the  preparation  and  execution  of  such  documents 
(inclusive  of  this  agreement)  shall  be  deemed  expenses  attending 
the  execution  of  the  trusts  and  dispositions  declared  and  contained 
in  the  said  document  marked  Z. 

No  proceed-        3_  NoNE  of  the  said  parties,   or  his   or  her  heirs,  executors, 

inffstobe  .  ,     i,  r   i  •  i     •  i 

taken  by     admmistrators,  or  assigns,  shall  as  next  oi  kin  or  heir-at-law,  or 
claiming      heir  according  to  the  custom  of  any  manor  of  the  said  X.,  or  as 
intestacy,     claiming  under  the  trusts  contained  in  the  said  settlement  in  default 
of  any  exercise  of  the  power  of  appointment  aforesaid,  or  in  any 
other  character  bring  any  action  or  take  any  proceedings  against 
any  other  party  hereto,  his  or  her  heirs,  executors,  administrators, 
or  assigns,  in  reference  to  any  part  of  the  said  real  or  personal 
property  of  the  said  X.,  or  the  trust  estate  under  the  said  settle- 
ment,  but   this   shall   not   prejudice   the   right   of  any  party  to 
enforce  performance  of   this   agreement,   or  of  any  of  the  terms 
hereof. 
Administra-        4,  Xhe  said  A.  shall  be  allowed  to  obtain  without  opposition 

tion  to  be  ■"■  ^ 

obtained,  letters  of  administration  to  the  [real  and]  personal  estate  and  effects 
of  the  said  X.,  but  such  estate  and  effects  shall  be  administered  and 
dealt  with  in  all  respects  as  regards  the  established  order  of  applica- 
tion of  assets  in  payment  of  debts,^  and  otherwise  as  if  the  said 
document  marked  Z  had  been  duly  executed  and  proved  as  the  last 
will  and  testament  of  the  said  X.,  and  as  if  letters  of  administration 
had  been  granted  to  the  said  A.  with  the  said  will  annexed. — In 
WITNESS,  &c. 

11.    FAMILY  AEEANGEMENT  to  share  Property  Expectant 
under  the  Will  of  a  Living  Person. 

Parties.  THIS  INDENTURE,  made  day  of  19      , 

between  A,  1  ;  B.,  2 ;  C,  3 ;  and  D.,  4. 
S^JSectar         Whereas  X.  Y.  of  ,  is  possessed  of  real  and  personal 

tions.  property,  including  property  over  which  he  has  a  power  of  appoint- 

ment, which  the  said  A.,  B.,  C,  and  D.  expect  to  be  devised  and 
bequeathed  or  appointed  to  all  or  any  of  them. 
arSg£^  And  whereas  the  said  A.,  B.,  C,  and  D.  have  agreed  by  way 

"lent.         of  family  arrangement,  and  in  order  to  avoid  questions  and  disputes 
as  to  the  division  of  the  property  and  the  interpretation  of  the  will 
of  the  said  X.  Y.,  it  is  hereby  agreed  and  declared,  and  the  said 
parties  hereto  hereby  mutually  covenant  as  follows : — 
to^dfvSr'         1.  All   the   real   and   personal  property  of  the   said   X.  Y., 
equally.       including  property  over  which  he  has  a  power   of  appointment, 

1  Cf.  In  re  Maddocky\l^O^]  2  Ch.  220. 
VOL.  VI.  3 


34  FAMILY  MANSION-HOUSE 

shall  be  divided  equally  between  the  parties  hereto  and  their 
respective  heirs,  executors,  administrators  and  assigns,  notwith- 
standing any  will  of  the  said  X.  Y.  devising  or  bequeathing  or 
appointing  his  said  property  or  any  part  thereof,  to  any  one  of 
the  said  parties  hereto  in  a  different  manner. 
Covenant  2.  All  and  every  of  the  said  parties  hereto  and  their  respective 

assurance,  heirs,  executors,  administrators,  and  assigns,  shall  execute  all  such 
deeds  and  documents,  and  do  all  such  acts  as  may  be  necessary  or 
be  deemed  expedient  to  give  complete  effect  to  this  agreement 
and  to  the  equal  division  of  the  property  herein  mentioned. — In 
WITNESS,  &c. 


Family  IVIanSIOn-housC.— A  house  with  165  acres 
bought  in  1846  was  held  not  to  be  sufficiently  large  to  entitle  it  to  be 
called  a  family  mansion-house  in  the  sense  that  there  was  anything  in 
the  shape  of  a  pretium  afectionis  to  cause  the  Court  to  refuse  to  consent 
to  a  sale  under  the  Settled  Estates  Acts  (In  re  Spiirways  Settled  Estates, 
1878,  10  Ch.  D.,  at  p.  233,  per  Jessel,  M.E.).  Eestrictions  are  put  upon 
the  sale  or  letting  of  the  "  principal  mansion-house  "  (if  any)  on  settled 
land  by  sec.  10  of  the  Settled  Land  Act,  1890,  which  also  enacts  that 
where  a  house  is  usually  occupied  as  a  farmhouse,  or  where  the  site  of 
any  house  and  pleasure  grounds  and  park  and  lands  (if  any)  usually 
occupied  therewith  do  not  together  exceed  twenty-five  acres,  the  house 
is  not  to  be  deemed  a  principal  mansion-house  within  that  section.  See 
Settled  Land  Acts. 

Fancy  Bread. — See  French  Bread. 

Farcy. — A  disease  of  horses  connected  with  Glanders  {q.v.). 

Fare-— See  Cab  (Vol.  11.  p.  498),  Carrier  (Vol.  11.  p.  587),  and 
Kailways. 

Faro  or  Pharaoh. — ^A  game  with  cards,  in  which  the  players 
bet  on  the  order  in  which  certain  cards  will  appear  when  taken  singly 
from  the  top  of  the  pack  (Murray,  Diet.  Eng.  Lang.,  s.v.).  It  was 
declared  unlawful  by  12  Geo.  n.  c.  28,  s.  2.  See  Gaming;  Gaming- 
house. 

Farrier. — A  farrier  is  defined  by  Johnson  as  (1)  "a  shoer  of 
horses,"  and  (2)  "  one  who  professes  the  medicine  of  horses."  According 
to  the  same  authority,  farriery  "  is  the  practice  of  trimming  the  feet 
and  curing  the  diseases  of  horses."  But  he  adds  that  "  the  farriers  of 
modern  days  have  dissolved  this  partnership,  applying  farriery  merely 
to  shoeing  horses,  and  the  more  stately  term  of  veterinary  art  to 
physicking  or  healing  the  sick  animal."  This  article  is  therefore  con- 
fined to  the  legal  rights  and  liabilities  of  a  farrier  as  a  shoer  of  horses. 
As  to  the  legal  position  of  a  professor  of  the  veterinary  art,  see 
Veterinary  Surgeon. 

Where  a  man  takes  upon  himself  a  public  employment  he  is  bound 
to  serve  the  public  as  far  as  his  employment  goes,  or  an  action  lies 
against  him  for  refusing.     [See  B,  v.  Kilderhy,  1669,  1  Saund.  312?i.,  2,. 
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1  Wms.  Saund.,  1871  ed.,  520  (2)  (e),  where  a  farrier  is  classified  with  a 
common  carrier,  an  innkeeper,  and  a  ferryman,  as  persons  who  are  under 
an  obligation  to  exercise  their  employment,  and  are  liable  to  an  action 
for  a  mere  nonfeasance  on  an  undertaking  without  any  consideration, 
contrary  to  the  general  law.]  A  farrier  who  arbitrarily  refuses  to  shoe  a 
horse  is  therefore  liable  to  an  action  for  the  damage  resulting  from  such 
refusal ;  but  he  may  refuse  to  shoe  a  horse  which  is  brought  to  him  to 
be  shod  at  an  irregular  hour  (14  Hen.  vi.  c.  18 ;  Lane  v.  Cotton,  1700, 
1  Salk.  18). 

A  farrier  is  liable  to  an  action  if  from  lack  of  reasonable  skill  or 
due  care  he  lames  a  horse  in  shoeing  it,  and  the  action  is  founded  on 
the  implied  contract  that  every  workman  undertaking  any  work  will 
perform  it  properly  (2  Chit.  FL,  7th  ed.,  262;  B.  v.  Kilderhy,  1669, 

1  Saund.  312?i.,  2 ;  Nat.  Brev.  94fZ).  If  he  performs  the  operation  of 
shoeing  unskilfully  and  improperly,  he  is  liable  for  any  injury  which 
may  result  from  such  unskilfulness.  For  it  is  a  rule  of  law  that  a 
person  employed  for  any  purpose  must  bring  to  the  subject-matter  a 
reasonable  skill  and  fitness,  and  he  must  exercise  that  reasonable  skill 
and  fitness  with  due  and  proper  care.  If  he  be  deficient  in  the  requisite 
skilfulness,  and  in  consequence  of  that  the  operation  is  performed  in  a 
bad  and  bungling  manner,  or  if,  having  the  requisite  skilfulness,  he  fails 
to  bring  it  to  act,  he  is  liable  for  any  injury  which  may  result  {Collins 
V.  Rodivay,  1845,  19  Vet.  Entr.  102,  per  Pollock,  C.B.;  Oliphant  on 
Horses,  5th  ed.,  215).  But  an  operation  of  this  sort  cannot  be  con- 
sidered in  the  light  of  an  insurance,  as  a  farrier  is  no  more  an  insurer 
against  injury  resulting  from  the  operation  he  undertakes  to  perform 
than  a  surgeon  or  a  barber.  He  is  not  necessarily  liable  because  he 
pricks  a  horse  in  shoeing  it,  for  it  may  be  that  the  foot  of  the  horse  is 
in  such  a  state  as  to  render  it  difficult  or  hardly  possible  to  perform 
the  operation  without  something  of  the  sort  taking  place.  Wherever 
this  is  the  case,  or  there  is  any  other  circumstance  likely  to  give  rise 
to  any  peculiar  difficulty,  information  should  be  given  to  the  farrier,  in 
order  that  he  may  be  made  acquainted  with  the  risk  that  he  is  exposing 
himself  to  (ibid.). 

An  action  may  be  maintained  against  a  farrier  for  a  breach  of  duty 
arising  out  of  a  contract  with  a  third  person.  Thus  Coke,  C.J.,  puts 
this  case :  "  If  a  master  sends  his  servant  to  pay  money  for  him  upon 
the  penalty  of  a  bond,  and  on  his  way  a  smith  in  shoeing  doth  prick  his 
horse,  and  so  by  reason  of  this  the  money  is  not  paid ;  this  being  the 
servant's  horse,  he  shall  have  an  action  upon  the  case  for  pricking  of 
his  horse ;  and  the  master  also  shall  have  his  action  upon  the  case  for 
the  special  wrong  which  he  hath  sustained  by  the  non-payment  of  his 
money  occasioned  by  this"  (Everard  v.  Hopkins,  1615,  H.  T.  12  Jac.  1 ; 

2  Bulst.  332).  [Apart  from  the  question  of  remoteness  of  damage  (as 
to  which  see  Damages,  Remoteness),  it  is  perhaps  doubtful  whether  this 
extreme  degree  of  liability  would  attach  to  the  misfeasance  of  a  farrier 
now.  In  Winterhottom  v.  Wright,  1842,  10  M.  &  W.  109 ;  52  R.  R.  534, 
Lord  Abinger,  C.B.,  says :  "  When  a  party  becomes  responsible  to  the 
public,  by  undertaking  a  public  duty,  he  is  liable,  though  the  injury 
may  have  arisen  from  the  negligence  of  his  servant  or  agent.  So  in 
cases  of  public  nuisances,  whether  the  act  was  done  by  the  party  as 
servant,  or  in  any  other  capacity,  you  are  liable  to  an  action  at  the  suit 
of  any  person  who  suffers.  Those,  however,  are  cases  when  the  real 
ground  of  the  liability  is  the  public  duty,  or  the  commission  of  a  public 
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nuisance.  There  is  also  a  class  of  cases  in  which  the  law  permits  a 
contract  to  be  turned  into  a  tort ;  but  unless  there  has  been  some  public 
duty  undertaken,  or  public  nuisance  committed,  they  are  all  cases  in 
which  an  action  might  have  been  maintained  upon  the  contract.  Thus 
a  carrier  may  be  sued  either  in  assumpsit  or  case;  but  there  is  no 
instance  in  which  a  party  who  was  not  privy  to  the  contract  entered 
into  with  him  can  maintain  such  an  action."  It  seems  therefore  that  a 
carrier  (one  of  the  class  specified  in  Wms.  Saund.,  supra)  does  not  under- 
take a  public  duty  of  such  a  kind  as  to  render  him  liable  for  all  con- 
sequences to  third  parties.  For  an  example  of  a  carrier  being  liable  to 
a  person  not  privy  to  the  contract  (contrary  to  the  dictum  of  Lord  Abinger, 
supra),  see  Meux  v.  G.  K  Rly.,  [1895]  2  Q.  B.  387 ;  and  on  the  question 
of  liability  for  a  misfeasance,  arising  out  of  a  contract  with  a  third 
party,  where  no  public  duty  is  undertaken,  cf.  Earl  v.  Luhhock,  [1905] 

1  K.  B.  253 ;  Cavalier  v.  Pope,  [1906]  A.  C.  428 ;  Malone  v.  Laskeij,  [1907] 

2  K.  B.141.] 

Where  a  horse  has  been  injured  in  shoeing  from  the  negligence  of 
a  farrier's  servant,  the  master  is  liable  (1  Black.  Com.  431 ;  Randleson  v. 
Murray,  1835,  8  Ad.  &  E.  109;  47  R.  R.  513);  but  not  if  the  wrong  be 
wilful,  as  if  the  servant  maliciously  drives  a  nail  into  the  horse's  foot  in 
order  to  lame  him  {Jones  v.  Hart,  1698,  2  Salk.  440). 

If  a  farrier  intrusted  with  a  horse  to  be  shod  lends  him  to  another, 
and  the  second  pricks  him  in  shoeing,  an  action  lies  against  the  first,  or 
the  second,  in  the  option  of  the  owner  (12  Edw.  iv.  c.  13). 

It  is  no  answer  to  an  action  for  negligence  in  shoeing  a  horse  for 
a  farrier  to  say  that  the  owner  of  the  horse  insisted  on  having  the  work 
done  at  an  unreasonable  hour.  For  in  such  case  the  farrier  is  bound 
to  refuse  to  do  the  work,  or,  if  he  does  it,  to  distinctly  declare  that  he 
will  not  be  responsible  for  the  consequences  {Collins  v.  Bodway,  ubi 
supra). 

Under  the  Metropolitan  Police  Act,  1839,  2  &  3  Yict.  c.  47,  s.  54  (1), 
every  person  who,  within  the  limits  of  the  Metropolitan  Police  District, 
shall  in  any  thoroughfare  or  public  place,  to  the  annoyance  of  the 
inhabitants  or  passengers,  shoe,  bleed,  or  farry  any  horse  or  animal, 
except  in  cases  of  accident,  or  clean,  dress,  exercise,  or  break  any 
horse  or  animal,  is  liable  to  a  penalty  not  exceeding  forty  shillings. 
And  by  sec.  28  of  the  Town  Police  Clauses  Act,  1847,  10  &  11  Vict. 
c.  89,  the  like  penalty  is  imposed  upon  every  person  who  does  any  of 
these  things,  in  any  street,  to  the  obstruction,  annoyance,  or  danger  of 
the  residents — a  prohibition  which  appears  to  be  somewhat  less  extensive 
than  that  contained  in  the  former  Act. 

A  horse  standing  at  a  farrier's  to  be  shod  is  exempt  from  distress, 
on  the  ground  of  public  utility  {Francis  v.  Wyatt,  1764,  3  Burr.  1502) 
[See  Foa's  Landlord  and  Tenant,  3rd  ed.,  451.] 

As  a  party  has  a  right  to  go  to  a  farrier's  shop  by  the  tacit  permis- 
sion of  the  law  {Lane  v.  Cotton,  1700,  1  Salk.  18),  an  action  does  not  lie 
against  a  farrier  for  refusing  to  deliver  a  horse  which  he  has  shod,  unless 
the  money  due  for  the  shoeing  has  been  paid  or  tendered  (Bac.  Abr., 
*'  Trover,"  E.),  because  the  farrier  by  whose  skill  the  operation  of  shoeing 
is  performed  has  a  lien  on  the  horse  in  respect  of  his  charges ;  and  such 
specific  lien,  being  consistent  with  the  principles  of  natural  equity,  is 
favoured  by  the  law,  which  is  construed  liberally  in  cases  of  this  nature 
{Scarfe  v.  Morgan,  1839,  4  Mee.  &  W.  280 ;  51  R.  R.  568 ;  Chase  v. 
Westmore,  1816,  5  M.  &  S.  180;  17  R.  R.  301).     See  Lien,  IL 
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But  the  horse  can  only  be  kept  for  work  done  at  that  particular 
time,  for  the  lien  does  not  extend  to  any  previous  account.  When  this 
point  was  decided,  Lord  Ellenborough  said :  "  Growing  liens  are  always 
to  be  looked  at  with  jealousy,  as  they  are  encroachments  on  the  common 
law.  If  they  are  encouraged  in  practice,  the  farrier  will  be  claiming  a 
lien  upon  a  horse  sent  to  him  to  be  shod.  It  is  not  for  the  convenience 
of  the  public  that  these  liens  should  be  extended  further  than  they  are 
already  established  by  law  "  {Rushforth  v.  Hadfielcl,  1806,  7  East,  229 ; 
8  RE.  520). 

In  one  case  a  difficulty  arose  out  of  the  circumstance  that  a  living 
chattel  might  become  expensive  to  the  detainer,  and  would  raise  the 
question  as  to  who  was  liable  to  feed  it  intermediately.  But  this 
difficulty  was  answered  by  referring  to  the  analogous  case  of  a  distress- 
kept  in  pound  covert,  where  he  who  distrains  is  compellable  to  take 
reasonable  care  of  the  chattel  distrained,  whether  living  or  inanimate 
{Scarf e  v.  Morgan,  iibi  supra ;  see  also  British  Empire  Shipping  Co.  v. 
Soames,  1861,  30  L.  J.  Q.  B.  229  H.  L. ;  8  H.  L.  C.  338;  11  E.  R  459). 

[AiUhorities. — See  authorities  cited  at  end  of  article  Horses.] 

Fast  Day. — See  Bills  of  Exchange;  Day;  Feasts;  Time. 

Faults. — As  to  the  phrase  "with  all  faults,"  see  Ward  v.  HolhSy 
1878,  4  App.  Cas.  13,  where  the  earlier  cases  are  noted,  and  Stroud,. 
Jud.  Diet,  s.v.  "  Faults." 

Faux  {crimen  falsi)  is  the  nearest  equivalent  in  French  law  to  the 
English  crime  of  forgery.  It  is  dealt  with  by  arts.  145-149  of  the  Code 
Penal.  Consideration  of  the  offence  under  French  or  Belgian  law  i& 
only  material  for  the  purposes  of  the  Extradition  Acts  and  Treaties ; 
see  In  re  Arton  (No.  2),  [1897]  1  Q.  B.  601,  where  the  High  Court 
decided  that  faux  en  4critures  de  commerce  was  equivalent  to  "  falsification 
of  accounts."     See  Forgeky. 

F.  C.  S. — These  letters  stand  for  "free  of  capture  and  seizure,'^ 
and  are  generally  used  in  "slips"  for  policies  of  marine  insurance  to 
denote  that  the  insurer  is  not  liable  for  loss  or  damage  to  the  goods 
or  ship  arising  from  capture  and  seizure  {Fisher  v.  Liverpool  Mar.  I.  C.,. 
1874,  L.  K.  9  Q.  B.  418).  "  Capture  and  seizure  "  include  takings  by  an 
enemy  whether  lawfully  commissioned  or  not  {Goss  v.  Withers,  1758, 
2  Burr.  683),  by  mutinous  passengers   {Kleinwort  v.  Shepard,   1859, 

1  El.  &  El.  447);  by  pirates  {Dean  v.  Hornby,  1854,  3  El.  &  Bl.  180);  by 
officers  of  the  Government  of  the  country  to  which  the  ship  or  goods 
belong  (see  Lozano  v.  Janson,  1859,  2  El.  &  El.  160,  where  this  was  held 
to  be  included  under  the  words  "  takings  at  sea  ") ;  and  seizure  by  the 
assured's  own  Government,  in  anticipation  of  war  with  the  country  to 
which  the  insurer  belongs  {Bohinson  Gold  Mining  Co.  v.  Alliance  M.  &  G. 
A.  a,  [1904]  A.  C.  359,  confirming,  [1901]  2  K.  B.  919;  [1902]  2  K.  B. 
489 ;  9  C.  C.  30),  and  a  ship  being  sunk  by  officers  of  a  foreign  Govern- 
ment {Bowell  V.  Hyde,  1855,  5  El.  &  Bl.  607) ;  and  detention  by  operation 
of  an  ordinary  municipal  law  {Miller  v.  Law   Accident  I.  S.,  [1902] 

2  K.  B.  694;  [1903]  1  K.  B.  712;  7  C.  C.  151;  8  C.  C.  161;  and 
see  St.  Baul  F.  &  M.  L  C.  1906,  11  C.  C.  153);  Yuill  v.  Scott  Bohson, 
1907,  12  C.  C.  196.  Though  "capture"  standing  alone  may  apply 
only  to  belligerent  capture,  the  addition  of  "seizure"  excludes  that 
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narrow  construction  (Lord  Selborne,  Cory  v.  Burr,  1883,  8  App.  Cas. 
393,  395,  and  Lord  Bramwell,  ihid.,  405);  and  "seizure"  includes  a 
forcible  taking  possession  of  a  ship  by  African  natives  with  the 
intention  only  of  plundering  the  cargo  and  not  of  appropriating  the 
ship  {Johnston  v.  Hogg,  1883,  10  Q.  B.  D.  432,  warranty  "free  from 
capture  and  seizure  and  consequences  of  any  attempts  thereat ").  The 
words  also  cover  all  the  consequential  and  necessary  expenses  of  the 
capture  and  seizure,  e.g.  salvage  for  the  recovery  of  the  property  (Berens 
V.  Rucker,  1760,  1  Black.  W.  313,  money  paid  by  way  of  compromise  to 
captors  after  a  preliminary  decree  of  condemnation  had  been  made) ;  but 
not  a  ransom  paid  by  the  assured,  which  is  illegal  {Havelock  v.  Rockwood, 
1799,  8  T.  R  268;  Parsons  v.  Scott,  1810,  2  Taun.  363;  11  K.  R.  610); 
but  the  words  "consequences  of  hostilities"  have  been  held  not  to 
Include  payments  incurred  owing  to  the  vessel  giving  up  a  voyage  and 
returning  home  under  a  power  to  that  effect  in  the  bill  of  lading,  owing 
to  outbreak  of  war  {Nickels  v.  London  and  Provincial  M.  &  G.  I.  C,  1900, 
6  C.  C.  15).  In  policies  made  during  wartime  with  British  underwriters, 
the  risk  of  "  capture  and  seizure  "  does  not  cover  capture  or  seizure  by 
the  British  Government  in  the  case  of  a  ship  belonging  to  the  country 
at  war  with  Great  Britain,  for  that  would  be  an  illegal  contract  {Furtado 
V.  Rogers,  1802,  3  Bos.  &  Pul.  191 ;  6  B.  E.  752 ;  Driefontein  Consolidated 
Mines  V.  Janson,  [1900]  2  Q.  B.  339 ;  [1901]  2  K.  B.  419 ;  [1902]  A.  C. 
484) ;  though  it  may  do  so  in  the  case  of  a  British  ship  under  these 
circumstances  {Luhhock  v.  Potts,  1816,  7  East,  449 ;  Arnould,  Marine 
Insurance,  86).  When  the  capture  is  the  proximate  cause  of  loss,  it  is 
immaterial  that  the  capture  was  caused  by  a  peril  insured  against, 
whether  the  underwriter  is  liable  for  capture  or  not  {Arcangelo  v. 
Thompson,  1811,  2  Camp.  620;  12  R.  R.  758;  Corij  v.  Burr,  ante).  See 
Marine  Insurance;  Arnould,  Marine  Insurance,  7th  ed.,  1901,  903-905. 

Fealty. — In  the  system  of  feudalism,  fealty  was  the  bond  by 
which  the  vassal  or  tenant  was  tied  to  the  lord  by  his  undertaking  to  be 
faithful  to  him,  and  was  expressed  in  the  oath  of  fealty,  the  profession 
of  such  fealty,  faith,  or  fidelity  made  at  the  time  of  performing  homage. 
Every  lord  could  exact  fealty  and  homage  from  his  vassals,  and  fealty 
from  his  servants ;  and  the  oath  of  fealty  became,  and  was  in  substance, 
the  same  as  the  ancient  oath  of  allegiance  {q.v.)  made  to  the  Sovereign 
by  all  men  of  the  nation,  whether  landholders  or  landless;  and,  as 
regards  the  King,  fealty  and  allegiance  were  practically  identical,  the 
former  being  the  expression  of  the  latter,  and  there  being  no  superior  to 
the  King,  in  favour  of  whom  any  exception  or  saving  of  faith  had  to  be 
reserved. 

Fealty  is  one  of  the  services  which  copyholders  are  bound  to  render 
to  the  lords  of  the  manors  in  respect  of  their  customary  tenements ;  but 
it  is  usually  now  respited  or  commuted;  and  may  be  required  upon 
every  change  of  the  lord  or  tenant ;  and,  if  refused,  the  lord  may  seize 
some  property  of  the  tenant,  and  detain  it  as  a  pledge,  but  cannot  sell 
it  as  an  ordinary  distress.  It  cannot  be  done  by  attorney,  the  lord  not 
being  compellable  to  admit  a  tenant  by  attorney  unless  the  fealty  is 
respited. 

Probably  the  fealty,  as  well  as  other  payments  not  in  the  nature  of 
rent,  are  not  within  the  Statutes  of  Limitation. 

[Authorities.— St  Bl.  i.,  11th  ed.,  178;  ii.  414;  iii.  443,  444;  Stubbs, 
Const,  Hist.,  iii.  pp.  514,  515 ;  Elton,  Copjholds^  2nd.  ed.,  pp.  196  and  219.] 
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Feasts  (Fasts,  Holidays).— The  Prayer-Book  of  the 
Church  of  England  contains  a  table  of  feasts  to  be  observed  in  the 
Church  throughout  the  year  (see  Introductory  Rubric).  The  Act  5  &  6 
Edw.  VI.  c.  3,  "  Holidays  and  Fasting  Days,"  enacts  that  "  all  the  days 
hereafter  mentioned  shall  be  kept  and  commanded  to  be  kept  holidays 
and  no  other."  With  the  exception  of  the  Conversion  of  St.  Paul  and 
St.  Barnabus,  the  list  which  follows  is  identical  with  the  one  in  the 
Prayer-Book.  For  these  feasts  there  are  appointed  lessons,  and  also 
proper  collects,  epistles,  and  gospels,  and  in  the  case  of  great  festivals, 
proper  prefaces. 

Sec.  7  of  the  above-mentioned  Act  provides  that  the  Knights  of  the 
Garter  may  keep  yearly  the  feast  of  St.  George.  The  Act  was  repealed 
under  Queen  Mary,  but  re-enacted  in  the  first  year  of  King  James  the 
First.  The  Prayer-Book  also  gives  a  table  of  vigils,  fasts,  and  days  of 
bstinence  to  be  observed. 

Canon  72  of  1603  provides  that  no  minister  without  the  licence  of 
ihe  bishop  is  to  appoint  or  keep  any  solemn  fasts  either  publicly  or  in 
private  houses. 

The  Acts  as  to  fasting,  2  &  3  Edw.  vi.  c.  9 ;  5  &  6  Edw.  vi.  c.  3,  s.  2 ; 
5  Eliz.  c.  5;  27  Eliz.  c.  11;  35  Eliz.  c.  7,  are  now  repealed;  but  Lord 
Coke  says,  3  Inst.  p.  200,  "  Before  the  late  Acts,  the  eating  of  flesh  on 
Friday  was  punishable  in  the  ecclesiastical  Courts,  as  it  yet  is,  the  juris- 
diction being  saved  by  the  said  Acts."  January  22,  the  day  of  the 
King's  Accession,  is  now  the  only  solemn  day  for  which  a  particular 
service  is  appointed  (see  also  Saint  and  Saints'  Days). 

[Authorities. — Gibs.  Cod. ;  Phillimore,  Eccl.  Lavj,  2nd  ed.] 

Fee,   Base.— See  Base  Fee. 

Fee,  Conditional.— See  Estates. 

Fee,   Expectant.— See  Estates. 

Fee- Farm  Rent. — A  fee-farm  rent  is  a  rent  that  issues  out 
of  an  estate  in  fee-simple,  and  is  payable  by  the  freeholder.  It  is 
sometimes  used  in  the  sense  of  a  rent-charge  payable  as  a  consideration 
from  purchaser  to  vendor.  Cp.  2  Black,  Com.  43  :  "A  fee-farm  rent 
is  a  rent  issuing  out  of  an  estate  in  fee  of  at  least  one-fourth  of  the 
value  of  the  lands  at  the  time  of  its  reservation ;  for  a  grant  of  lands 
reserving  so  considerable  a  rent  is  indeed  only  letting  lands  to  farm  in 
fee-simple,  instead  of  the  usual  methods  for  life  or  years." 

But  the  stricter  meaning  is  a  perpetual  rent,  and  it  is  the  duration 
not  the  quantity  that  is  the  distinctive  feature.  This  is  the  true 
meaning  of  the  term  in  the  opinion  of  Mr.  Hargrave  (in  his  note  to  Co. 
Litt.  s.  144«),  who  says,  "  The  word  fee-farm  certainly  imports  every 
rent  or  service  (whatever  the  quantum  may  be)  which  is  reserved  on  a 
grant  in  fee ; "  and  he  ascribes  the  definition  as  to  one-fourth  value  to 
the  fact  that  it  was  usual  (but  only  usual)  on  grants  in  fee-farm  to 
reserve  a  rent  of  not  less  than  a  third  or  fourth  of  the  value  of  the 
land.  If  fee-farm  rent  is  to  be  confined  strictly  to  rent  service,  it  cannot 
be  a  rent  service  unless  created  before  Quia  emptores,  or  by  a  grant  from 
the  Crown.  The  two  contrary  opinions  as  to  the  meaning  will  be  found 
respectively  at  length  in  the  note  to  Co.  Litt.  above  mentioned,  and  in 
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the  reporters'  note  to  Bradbury  v.  Wright,  1781,  2  Doug.  627,  where  the 
arguments  on  either  side  will  be  found  collected.     See  further,  Ireland. 

Fee -Simple  and  Fee -Tail.  — See  Estates  of  In- 
heritance. 

Feigned  Action. — See  Feigned  Issues. 

Feigned  Issues. — Formerly  many  important  questions  were 
tried  in  the  form  of  feigned  issues,  by  stating  that  a  wager  was  laid 
between  two  parties  interested  respectively  in  maintaining  the  affirma- 
tive and  the  negative  of  certain  propositions.  The  trial  of  such  issues 
was  either  authorised  by  Act  of  Parliament,  as,  for  instance,  by  the  now 
repealed  Interpleader  Act,  1  &  2  Will.  iv.  c.  58,  s.  1,  and  by  the  Tithe 
Commutation  Acts,  6  &  7  Will.  iv.  c.  71,  s.  46 ;  2  &  3  Yict.  c.  62,  s.  35, 
or  was  directed  by  a  Court  of  law  or  equity,  or  by  a  judge  of  one  of  the 
superior  common  law  Courts  in  cases  where  some  material  fact  was  in 
dispute  which  was  of  too  important  a  nature  to  be  judged  of  summarily 
upon  affidavits  (see  2  Chitty  on  Pleading,  7th  ed.,  p.  171 ;  1  Chitty's 
ArMold,  11th  ed.,  p.  890). 

Proceedings  under  feigned  issues  were  practically  abolished  by  8  &  9 
Vict.  c.  109,  s.  19,  which,  after  reciting  that  the  questions  tried  in  the 
form  of  feigned  issues  might  be  as  satisfactorily  tried  without  such  form, 
enacted  that  where  any  Court  of  law  or  equity  desired  to  have  any 
question  of  fact  decided  by  a  jury,  such  Court  might  direct  a  writ  of 
summons  to  be  sued  out  by  such  persons  and  against  such  persons  as 
the  Court  should  think  ought  to  be  plaintiffs  and  defendants  respec- 
tively, wherein  the  one  party  should  affirm  and  the  other  deny  the 
facts  in  issue,  and  thereupon  all  proceedings  should  go  on  and  be 
brought  to  a  close  in  the  same  manner  as  was  then  practised  in 
proceedings  under  a  feigned  issue. 

Now,  the  proceedings  in  such  cases  are  regulated  by  Order  34.  r.  9, 
of  the  R.  S.  C,  1883,  which  provides  that  when  the  parties  to  a  cause  or 
matter  are  agreed  as  to  the  questions  of  fact  to  be  decided  between 
them,  such  questions  may,  by  leave  of  the  Court  or  a  judge,  be  stated 
for  trial  in  an  issue  in  the  form  No.  15  in  App.  B.  (which  is  similar  to 
that  provided  by  the  last-mentioned  Act),  with  such  variations  as 
circumstances  may  require. 

FelO  de  se.— See  Commit  Suicide  (Vol.  III.  p.  218);  Suicide. 

Felon;    Felonious;    Felony.— The  derivation  of  these 

correlative  terms  is  absolutely  uncertain  (Murray,  Diet.  Eng.  Lang.,  s.v.). 

The  customary  classification  of  crimes  (i.e.  pleas  of  the  Crown)  in 
English  law  is  into  treason,  felony,  and  misdemeanor  (Steph.  Dig.  Cr. 
Law,  6th  ed.,  art.  15).  It  is  a  mediaeval  anachronism.  Bracton,  De 
Corond,  jBf.  145,  154,  states  that  neither  the  sheriff  nor  the  lord  of  a 
franchise  (except  under  special  grant)  could  take  cognisance  of  charges 
laid  against  the  peace  of  the  King  or  as  felonies  {in  felonid).  This  rule 
probably  explains  the  presence  in  an  indictment  of  the  word  "  feloniously  " 
and  of  the  conclusion  against  the  peace,  etc.  (lioc  tangit  personam  ipsius 
domini  regis  et  coronam  suam). 

Treason  is  sometimes  called  a  felony  (see  60  &  61  Vict.  c.  18,  s.  1), 
but  has  for  centuries  been  kept  distinct  from  ordinary  felonies  both  as 
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to  the  mode  of  trial  and  as  to  the  nature  of  the  punishment.  See 
Treason. 

Piracy  jure  gentium  was  not  a  common-law  offence,  and  could  not 
therefore  be  felony  (2  Steph.  Hist.  Cr.  Laio,  192),  but  certain  forms  of 
piracy  have  been  declared  felonies.     See  Piracy. 

The  distinction  between  felony  {felonia)  and  misdemeanor  {trans- 
gressio  contra  jpacem)  is  very  ancient.  All  the  offences  classed  in  early 
times  as  felonies  involved  capital  punishment  as  well  as  attainder  and 
forfeiture,  except  petty  larceny  and  mayhem,  which  came  to  be  treated  as 
misdemeanors  (2  Steph.  ^Sis^.  Cr.  Law,  193;  Hawk.  P.  C. ;  Burn's  Justice, 
17th  ed.,  vol.  iii.  116).  So  that  in  substance  until  1837  felony  was  an 
offence  punishable  by  death,  with  or  without  benefit  of  clergy.  With  the 
mitigation  of  punishments  which  was  progressive  from  that  date,  the  dis- 
tinction between  felony  and  misdemeanor  is  now  rather  of  historical  than 
practical  importance,  and  it  is  now  rare  to  create  a  new  statutory  felony. 
The  latest  instance  is  the  felony  of  personation  at  elections,  which  may 
be  committed  where  a  registered  elector  votes  twice  in  different  districts 
of  the  same  county  in  a  county  council  election  (35  &  36  Vict.  c.  33,  s.  24; 
46  &  47  Vict.  c.  51,  s.  6  (2)).  Historically  considered,  felony  seems  to 
have  meant  an  act  or  offence  by  a  feudal  vassal  which  involved  the  loss 
or  forfeiture  of  his  fee.  This  definition  is  wide  enough  to  include  treason. 
"With  the  disappearance  of  feudal  tenures  and  seigniorial  rights,  and  as 
to  persons  who  had  not  the  status  of  vassal,  it  came  to  mean  any  offence 
(except  treason  and  misprision  of  treason)  which  on  conviction  was 
punishable  by  attainder  and  corruption  of  blood,  and  by  forfeiture  of 
lands  or  goods  (4  Black.  Com.  95).  The  forfeitures  on  conviction  and 
attainder  for  felony  ceased  in  1870  (33  &  34  Vict.  c.  23).  An  offence  is 
now  felony,  not  by  reason  of  its  special  punishment,  but  because  that  name 
is  attached  to  it  by  common  law  or  by  the  statute  which  creates  it ;  and 
where  a  statute  creates  an  offence  and  calls  it  a  felony,  this  attaches  to  the 
offence  all  the  common-law  incidents  of  felony  so  far  as  not  excluded  by  the 
terms  of  the  enactment  {Coalheavers  Case,  1768, 1  Leach,  C.  C.  61 ;  Gray 
V.  K,  1844,  11  CI.  &  Fin.  427;  8  E.  K.  1164;  65  E.  K.  218). 

The  practical  distinctions  between  felony  and  misdemeanor  at  the 
present  time  are — 

1.  That  the  powers  with  respect  to  arrest  are  larger  in  the  case  of 
felonies  (see  1  Steph.  Hist.  Cr.  Laiu,  193 ;  and  Arrest)  ; 

2.  That  a  person  indicted  for  felony  is  entitled  peremptorily  to 
challenge  twenty  of  the  jurors  or  the  panel  summoned  for  his  trial 
(6  Geo.  IV.  c.  50,  s.  29 ;  7  &  8  Geo.  iv.  c.  28,  s.  3) ;  and  that  to  enable  him 
to  exercise  this  right  the  jurors  are  sworn  singly  instead  of  all  at  once 
as  in  misdemeanor ; 

3.  That  in  the  case  of  certain  felonies  (viz.  murder  and  treason- 
felony)  the  jurors  cannot  be  permitted  by  the  Court  to  separate  during 
the  trial  (60  &  61  Vict.  c.  18).     See  Jury; 

4.  That,  as  a  general  rule,  two  distinct  felonies  may  not  be  tried 
together.  If  more  than  one  is  included  in  the  same  indictment  the 
prosecutor  is  put  to  his  election  as  to  the  charge  upon  which  he  will 
proceed.  This  rule  is  subject  to  certain  exceptions,  as  to  larceny, 
embezzlement,  and  receiving,  and  as  to  offences  with  explosives  (24  &  25 
Vict.  c.  96,  ss.  6,  71,  92 ;  46  &  47  Vict.  c.  3,  s.  7  (2)),  and  does  not  apply 
where  the  counts  of  the  indictment  merely  charge  in  different  ways  the 
offence  constituted  by  a  particular  transaction.  In  an  indictment  for 
burglary  it  has  long  been  permitted  also  to  charge  larceny. 
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5.  That  peers  accused  of  felony  are  entitled  to  be  tried  by  their  peers 
(see  Peerage)  {Earl  RusselVs  Case,  [1901]  A.  C.  446); 

6.  That  the  prosecution  must  be  on  indictment  found  by  a  grand 
jury,  and  cannot  be  by  information  as  in  misdemeanor,  except  in  those 
cases  in  which  summary  jurisdiction  over  minor  felonies  is  given  to 
justices  of  the  peace  (42  &  43  Vict.  c.  49); 

7.  That  a  new  trial  cannot  be  granted  on  a  conviction  for  felony 
whether  it  is  tried  in  the  High  Court  or  not.  The  authority  for  this  is 
R  V.  Bertrand,  1866,  L.  K.  1  P.  C.  520 ;  B.  v.  Murphy,  1869,  L.  K.  2  P.  C. 
535,  in  which  the  Judicial  Committee  dissented  from  the  view  of  the 
Court  of  Queen's  Bench  in  B.  v.  Scaife,  1852,  17  Q.  B.  238 ; 

8.  That  the  costs  of  prosecuting  all  felonies  (except  treason-felony) 
are  payable  out  of  public  funds  (see  Costs,  in  Criminal  Cases)  and  that 
all  persons  convicted  of  felony  can  be  condemned  to  pay  in  relief  of  the 
public  purse  the  whole  or  any  part  of  the  costs  of  their  prosecution  and 
conviction  (33  &  34  Vict.  c.  23,  s.  3); 

9.  That  the  Court  may  award  compensation  to  an  amount  not 
exceeding  £100  by  the  felon  for  loss  of  propertv  caused  to  the  person 
damaged  by  felony  (33  &  34  Vict.  c.  23,  s.  4) ; 

10.  That  concealing  a  felon  from  justice  is  an  offence  of  a  more 
serious  character  than  concealing  a  misdemeanant,  if  indeed  the  latter 
be  an  offence  at  all  (see  Arch.  Cr.  PL,  23rd  ed.,  21,  1308) ; 

11.  That  compounding  a  felony,  i.e.  agreeing  for  valuable  considera- 
tion either  not  to  prosecute  or  to  stay  or  stifle  a  prosecution  instituted, 
is  a  substantive  misdemeanor  {B.  v.  Burgess,  1885,  16  Q.  B.  D.  141).  It 
is  doubtful  whether  similar  conduct  as  to  a  misdemeanor  is  a  criminal 
offence  (1  Steph.  Hist.  Cr.  Law,  502 ;  Arch.  Cr.  PL,  23rd  ed.,  1089);  but 
the  agreement  is  void  and  unenforcable  (  Winclhill  Local  Board  v.  Vint, 
1890,  45  Ch.  D.  351).     See  Hush-Money;  Pkosecution; 

12.  That  conviction  of  felony  and  sentence  to  death,  or  to  penal  servi- 
tude or  to  imprisonment  with  hard  labour  or  for  over  twelve  months, 
vacates  any  military  or  naval  offtce  or  public  employment  under  the 
Crown  and  pensions,  unless  a  free  pardon  is  obtained  within  two  months 
of  the  conviction  (33  &  34  Vict.  c.  23),  and  disqualifies  from  the  exercise 
of  civil  rights  until  the  punishment  has  been  suffered  or  a  free  pardon 
received. 

Punishments. — The  punishment  of  felonies  is  now  in  all  cases  regu- 
lated by  statute,  either  the  Act  creating  the  offence  or  that  by  which 
the  death  penalty  is  mitigated  as  to  the  particular  offence,  or  in  the  case 
of  felonies  not  otherwise  dealt  with  by  7  &  8  Geo.  iv.  c.  28,  ss.  8,  9 ; 
1  Vict.  c.  90,  s.  5,  as  modified  by  the  Penal  Servitude  Acts.  The  only 
felonies  now  punishable  by  death  are  murder  (24  &  25  Vict.  c.  100,  s.  1), 
piracy  with  violence  (1  Vict.  c.  88,  s.  2),  and  setting  fire  to  dockyards 
and  warships  (12  Geo.  in.  c.  24).  See  Capital  Felonies  ;  Capital 
Punishment  ;  Previous  Conviction. 

Binding  over  to  keep  the  peace  or  be  of  good  behaviour,  not  an  appro- 
priate punishment  while  felonies  were  all  capital,  is  now  a  recognised 
addition  to  the  other  statutory  punishments  under  the  Consolidation 
Acts  of  1861 ;  and  in  the  case  of  a  first  offence  the  Court  occasionally 
puts  the  offender  under  recognisance  to  come  up  for  judgment  if  called 
on  (see  Steph.  Dig.  Cr.  Lato,  6th  ed.,  art.  18 ;  and  see  Eecognisance). 

Where  a  felony  is  committed  after  a  previous  conviction  of  felony, 
the  offender  may  be  sentenced  to  penal  servitude  for  life,  except  where 
the  second  offence  is  simple  (not  petty)  larceny  (7  &  8  Geo.  iv.  c.  28, 
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s.  11 ;  Steph.  Dig.  Or.  Law,  6th  ed.,  art.  19  and  notes).  See  Previous 
Conviction. 

Misprision  of  felony  is  a  misdemeanor,  and  consists  in  concealing 
or  procuring  the  concealment  of  a  felony  which  he  knows  to  have  been 
committed,  but  to  which  he  did  not  assent.  It  is  punishable  by  fine  and 
imprisonment  (3  Co.  Ind.  140;  Steph.  Diq.  Cr.  Laiu,  6th  ed.,  pp.  122, 
401;  Arch.  Cr.  PL,  23rd  ed.,  21,  1308;  2  Burn,  Justice,  30th  ed.,  518). 
See  Accessory  ;  Misprision. 

A  "  felon "  generally  {e.g.  for  purposes  of  libel  actions)  is  a  person 
who  is  under  conviction  and  sentence  for  felony,  the  expiry  of  sentence 
or  pardon  relieving  the  prisoner  from  the  stigma.  See  Leyman  v. 
Latimer,  1877,  3  Ex.  D.  15,  352 ;  and  Pardon.  For  the  purposes  of 
Hue  and  Cry  the  word  "felon"  in  the  Sheriffs  Act,  1887,  seems  to 
mean  person  suspected  of  felony. 

"  Felonious  "  is  the  epithet  used  to  describe  the  state  of  mind  essential 
to  constitute  any  particular  felony.  The  word  "  feloniously  "  {felonice) 
must  be  inserted  in  the  indictment,  and  the  existence  of  the  particular 
mental  state  or  intent  {mens  red)  must  be  proved  by  or  be  legitimately 
deducible  from  the  evidence  to  warrant  a  conviction  by  verdict,  and  a 
punishment  appropriate  to  the  felony  {B.  v.  Tolson,  1889,  23  Q.  B.  I). 
168 ;  and  see  Guilty  Mind). 

Feme  Covert;  Feme  Sole.— See  Coverture;  Husband 
and  Wife. 

Fence.— I.  (Fr.  Defense),  Prohibition. — 1.  Magna  Carta  (25  Edw.  i. 
c.  16)  prohibits  the  putting  in  defence  any  rivers  which  were  not  in 
defence  in  the  time  of  Henry  ii.,  and  forbids  the  alteration  of  the  bounds, 
etc.,  of  his  time.  And  see  Fence  Months;  see  also  Drainage  and 
Sewers,  Commissioners  of. 

II.  Boundary  of  Lands. — 1.  Obligation  to  Fence. — Lands  are  usually 
for  convenience  separated  by  some  form  of  visible  boundary,  but  except 
in  special  cases  there  is  no  obligation  on  the  owner  or  occupier  of  land 
as  such  to  erect  or  maintain  a  boundary  of  any  kind.  In  the  case  of 
a  tenancy,  however,  "  a  tenant  contracts  among  other  obligations,  result- 
ing from  that  relation,  to  keep  distinct  from  his  own  property  during  his 
tenancy,  and  to  leave  clearly  distinct  at  the  end  of  it,  his  landlord's 
property,  not  in  any  way  confounded  with  his  own  "  {Attorney-General  v. 
Fnllerton,  1813,  2  Yes.  &  Beanies  263;  35  E.  E.  319;  13  E.  E.  76),  and 
the  Court  will  in  a  fit  case  issue  a  commission  to  ascertain  the  boundaries 
{Spike  V.  Harding,  1878,  7  Ch.  D.  871 ;  Hunt's  Boundaries,  5th  ed.,  by 
Stephen,  255).  A  copyhold  tenant  of  a  manor  is  also  bound  to  keep  the 
boundaries  of  his  tenement  distinct  {Searle  v.  Cooke,  1889,  43  Ch.  D.  519). 

Generally,  however,  lands  are  divided  by  some  physical  boundary  or 
fence.  "  A  fence  may  consist  of  almost  any  kind  of  inclosure  or  division ; 
but  a  fence  most  commonly  consists  of  a  hedge,  ditch,  bank,  or  wall " 
(Hunt's  Boundaries,  p.  54).  There  is  no  common-law  obligation  on  the 
owner  or  occupier  of  lands  to  fence.  "The  law  bounds  every  man's 
property  and  is  his  fence"  {Star  v.  Bokesby,  1711,  1  Salk.  335;  Leake, 
Uses  and  Profits  of  Land,  253  ;  Pomfret  v.  Bicroft,  1  Saund.  322  ;  1  Wms. 
Saund.,  1871  ed.,  559  (l)).  But  every  man  is  bound  at  his  peril  to  keep 
his  beasts  and  cattle  from  trespassing  on  his  neighbour's  land  {Tenant  v. 
Goldiviii,  1  Salk.  21,  360 ;  1  Taunt.  529),  and  is  liable  for  the  natural 
consequence  of  such  trespass  {Fletcher  v.  Bylands,  1866,  L.  E.  1  Ex.  265 ; 
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L.  E.  3  H.  L.  330;  1  S.  L.  C;  Ellis  v.  Loftus  Iron  Co.,  1874,  L.  R.  10 
C.  P.  10;  Lawrence  v.  Jenkins,  1873,  L.  E.  8  Q.  B.  274;  42  L.  J.  Q.  B. 
147 ;  see  also  Adjoining  Owners  and  Animals  ;  and  compare  Hadioell 
V.  Riglitson,  1907,  Times,  15th  May,  for  the  liabiUty  of  a  man  whose 
fowls  stray  over  his  fence  into  the  highway  and  cause  damage  to 
passers  by. 

In  the  same  way  persons  who  have  a  right  of  common  must  keep 
their  beasts  from  straying  on  the  land  of  others,  though  the  common  be 
not  fenced  {Heath  v.  Elliott,  1838,  4  B.  N.  C.  388 ;  44  E.  E.  732),  and  are 
not  liable  if  a  horse  strays  on  to  the  common  and  falls  into  a  pit  {Blyth 
V.  Tophani,  1607,  Cro.  Jac.  158 ;  1  Eolle's  Ahr.  88). 

For  the  right  of  commoners  to  destroy  fences  wrongfully  erected  on 
the  common,  see  Arlett  v.  Ellis,  1827,  7  B.  &  C.  346 ;  31  E.  E.  214,  231. 

There  is  a  statutory  obligation  to  fence  certain  excavations,  mines, 
and  quarries.     (See  Canal,  Excavations,  Mine,  Quarries.) 

A  duty  to  fence  may  also  arise  by  grant  or  by  prescription.  Once 
such  a  duty  has  arisen  it  runs  with  the  land,  and  is  chargeable  on  the 
occupier  by  reason  of  his  possession  {Star  y.  Rohesly,  1711,  1  Salk.  335 ; 
Cheetham  v.  Hanipson,  1791,  4  T.  E.  318;  2  E.  E.  397;  Hunt.,  p.  62). 
When  the  owner  of  land  divided  by  a  fence  conveys  part  and  reserves 
the  part  with  the  fence  on  it,  there  is  no  implied  grant  of  the  right  to 
have  the  fence  kept  up  {Boyle  v.  Tamlyn,  1827,  6  B.  &  C.  329 ;  30  E.  E. 
343),  and  such  a  pre-existing  right  between  two  owners  would  be 
extinguished  by  unity  of  ownership  {ibid.). 

A  lessor  is  not  bound  to  maintain  a  fence  adjoining  his  lessee's  close 
{Erskine  v.  Adeane,  1873,  L.  E.  8  Ch.  763).  But  a  tenant  is  bound  to 
maintain  his  fences,  or  he  will  be  liable  for  waste  {Cheetham  v.  Hampson, 
supra;  Berriman  v.  Peacock,  1832,  9  Bing.  384;  Whitfi£ld  v.  Weeclon, 
1772,  2  Chit.  685). 

The  duty  to  fence  is,  in  the  case  of  prescription,  on  the  occupier  of 
the  land  {Cheetham  v.  Ilampson,  supra),  and  is  in  favour  of  the  occupier 
of  adjoining  land  {Booth  v.  Wilson,  1817,  1  B.  &  Aid.  59 ;  18  E.  E.  431). 
The  right  is  more  than  an  easement,  for  the  servient  owner  is  under 
a  positive  duty  to  maintain  the  fence  for  the  benefit  of  the  dominant 
owner  (Leake,  Uses  and  Profits,  254 ;  Gale  on  Easements,  7th  ed.,  440). 

The  party  bound  by  prescription  to  maintain  the  fence  is  liable  to 
repair  without  notice ;  he  must  keep  the  fence  as  an  existing  fence,  and 
is  subject  to  all  risks  of  injury  that  may  be  done  to  it  by  strangers  and 
trespassers,  even  though  ignorant  of  the  damage  {Lawrence  v.  Jenkins, 
1873,  L.  E.  8  Q.  B.  274;  42  L.  J.  Q.  B.  147). 

No  man  is  bound  to  repair  for  the  benefit  of  one  who  has  no  right. 
Thus  where  sheep  which  were  trespassing  on  A.'s  land,  strayed  on  to  a 
railway  through  a  defective  fence,  which  the  railway  were  bound  as 
against  A.  to  maintain,  and  were  killed,  the  railway  were  not  liable  to 
their  owner,  either  at  common  law  or  under  the  Eailways  Clauses  Con- 
solidation Act  {Ricketts  v.  East  and  West  India  Docks,  1852,  12  C.  B. 
160).  The  same  principle  applies  to  highways.  Cattle  being  driven 
lawfully  on  the  highway  are  excused  a  casual  trespass  if  there  is  no 
negligence,  and  they  are  removed  as  soon  as  reasonably  practicable 
{Dovaston  v.  Payne,  1795, 2  H.  Bl.  527 ;  2  S.  L.  C.  11th  ed.  160 ;  3  E.  E.  497; 
Goodwyn  v.  Chemley,  1859,  4  H.  &  N.  631 ;  28  L.  J.  Ex.  298).  But  if 
they  are  trespassing  on  the  highway,  that  is  not  using  it  for  purposes 
of  passing  and  repassing  {Luscomhe  v.  G.  W.  Bly.,  [1899]  2  Q.  B.  316; 
Harrison  v.  Duke  of  Rutland,  [1893]  1   Q.  B.   142),  the  owner  will 


FENCE  45 

be  liable  for  their  trespass,  though  the  plaintiff  has  not  fenced  his 
land.  In  Tillett  v.  Ward,  1882,  10  Q.  B.  D.  17,  the  principle  was 
applied  to  a  street  where  an  ox  walked  into  an  open  shop. 

It  is  said  that,  as  the  Prescription  Act,  2  &  3  Will.  iv.  c.  71,  has  no 
application  to  mere  duties  {Peter  v.  Daniel,  1848,  5  C.  B.  573),  a  pre- 
scriptive right  to  have  a  fence  repaired  must  be  made  out  at  common 
law  (Gale  on  Easements,  7th  ed.,  442 ;  Hunt  on  Boundaries,  p.  60). 

The  mere  fact  of  maintaining  a  fence  is  no  proof  of  obligation,  for  it 
might  well  have  been  maintained  to  keep  in  the  occupier's  own  beasts 
(Bundle  v.  Hearle,  [1898]  2  Q.  B.  83).  The  fence  must  have  been 
repaired  under  circumstances  which  raise  a  presumption  of  legal  obliga- 
tion {Boyle  V.  Tamlyn,  1827,  6  B.  &  C.  329,  30  E.  E.  343;  Barber  v. 

hiteley,  1865,  34  L.  J.  Q.  B.  212).     As  for  instance,  where  the  owners 

id  occupiers  of  the  defendant's  land  had  repaired  for  more  than  forty 

rears  whenever  repairs  were  necessary,  and  upon  several  occasions  upon 

notice  from  the  occupier  of  the  plaintiffs  close  {Laivrence  v.  Jenkins, 

1873,  L.  R  8  Q.  B.  279 ;  42  L.  J.  Q.  B.  147). 

The  occupier  of  the  dominant  tenement  may  recover  for  damage 
done  to  beasts  in  his  possession,  whether  they  are  his  own  or  not,  even 
if  he  is  only  a  gratuitous  bailee  {Booth  v.  Wilson,  1817,  1  B.  &  Aid.  59 ; 
18  E.  E.  431).  As  in  the  case  of  other  bailees  this  right  exists  whether 
he  is  liable  to  his  bailor  or  not,  and  extends  to  the  whole  loss,  he  in  turn 
accounting  for  what  he  has  recovered,  which  represents  the  thing  bailed 
{The  Winkfield,  [1902]  P.  43,  overruling  Claridge  v.  South  Staffordshire 
Tramway  Co.,  [1892]  1  Q.  B.  422). 

He  whose  duty  it  is  to  fence  has  no  claim  for  damage,  if  by  reason 
of  disrepair  the  cattle  of  the  dominant  owner  enter  his  close  and  do 
damage  {Carruthers  v.  Hollis,  1838,  8  Adol.  &  Ellis,  113 ;  47  E.  E.  517). 
Nor  may  he  distrain  on  the  cattle  of  a  stranger  which  enter  and  do 
damage  as  a  natural  consequence  of  his  default  {Singleton  v.  Williamson, 
1861,  7  H.  &  K  410 ;  31  L.  J.  Ex.  17).  He  may  not  turn  them  into  the 
highway,  but  must  drive  them  back  into  the  close  whence  they  escaped 
{Carruthers  v.  Hollis,  supra,  per  Lord  Denman,  C.J.). 

2.  Duty  of  a  Bailway  Company  to  Fence. — By  the  Eailways  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  s.  68,  a  railway  company  is 
bound  to  make  and  maintain  "  for  the  accommodation  of  the  owners  and 
occupiers  of  lands  adjoining  the  railway  .  .  .  sufficient  posts,  rails, 
hedges,  ditches,  mounds,  or  other  fences  for  separating  the  land  taken  for 
the  use  of  the  railway  from  the  adjoining  lands  not  taken,  and  protecting 
such  lands  from  trespass,  or  the  cattle  of  the  owners  or  occupiers  thereof 
from  straying  thereout,  by  reason  of  the  railway.  .  .  .  Provided  always, 
that  the  company  shall  not  be  required  ...  to  make  any  accommoda- 
tion works  with  respect  to  which  the  owners  and  occupiers  of  the  lands 
shall  have  agreed  to  receive,  and  shall  have  been  paid  compensation 
instead  of  the  making  of  them."  The  duty  of  the  railway  company 
extends  to  licensees  of  the  adjoining  occupier  {Dawson  v.  Midland  Bly., 
1872,  L.  E.  8  Ex.  8).  But  where  the  adjoining  land  happened  to  be  a 
highway,  and  the  plaintiffs  cattle,  though  on  the  spot  with  the  permission 
of  the  owner  of  the  soil,  were  not  using  the  highway  lawfully  as  a  high- 
way, the  plaintiff  failed  to  recover  for  damage  to  his  cattle  which  strayed 
on  to  the  line  owing  to  an  approach  road  being  unfenced.  Semhle,  the 
owner  of  the  soil  would  be  in  no  better  position  {Luscombe  v.  G.  W.  Bly., 
[1899]  2  Q.  B.  313). 

There  is  no  liability  to  persons  whose  cattle  are  trespassers  or  have 
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no  right  on  the  adjoining  lands  {Mcketts  v.  East  and  West  India  Docks, 
1852,  12  C.  B.  160).  The  occupier's  right  is  separate  from  the  owner's 
{Corry  v.  a.  W.  Ely.,  1881,  7  Q.  B.  D.  322).  The  obligation  on  the  rail- 
way company  is  absolute,  and  is  not  affected  by  the  limitation  of  time 
with  regard  to  further  accommodation  works  contained  in  sec.  73 
{Dixon  V.  G.  W.  Ely.,  [1897]  1  Q.  B.  300).  The  liability  of  a  company 
to  a  passenger  for  safe  carriage  is  not  increased  by  sec.  68  {Bwcton  v. 
North-Eastern  Ely.  Co.,  1868,  L.  E.  3  Q.  B.  549) ;  nor  is  their  hability 
towards  their  own  servants  {Child  v.  Hearn,  1874,  L.  K.  9  Ex.  176). 

The  word  "  cattle "  includes  pigs  (/.c).  For  the  duty  of  a  railway 
company  to  fence  level  crossings,  see  8  &  9  Vict.  c.  20,  s.  47,  and  Hunt., 
pp.  79  e^  seq. 

3.  Fences  Near  a  Highway  (see  also  Barbed  Wire). — There  is  no 
liability  on  the  trustees  of  a  turnpike  road,  apart  from  statute,  to 
fence  a  road  {E.  v.  Llandil,  1788,  2  T.  K.  232;  1  E.  E.  466;  nor 
semhle  on  surveyors  of  highways  {Morgan  v.  Leach,  1842,  10  M.  &  W. 
558).  Owners  of  land  adjoining  a  highway  are  not  bound  to  fence ;  if 
they  do  not  they  take  the  risk  of  damage  done  by  the  casual  trespass 
of  animals  lawfully  on  the  highway,  but  not  of  that  done  by  stray- 
ing animals  {Dovaston  v.  Payne,  1795,  2  H.  Bl.  527;  3  E.  E.  497; 
2  S.  L.  C,  and  cases  cited  above  (1)).  But  when  a  dangerous  nuisance 
exists  on  land  so  near  an  ancient  highway  as  to  be  dangerous  to 
passers-by  it  is  the  duty  of  the  occupier  to  fence  it  off  {Barnes  v. 
Ward,  1847,  9  C.  B.  392 ;  Hadley  v.  Taylor,  1865,  L.  E.  1  C.  P.  53 ; 
Hardcastle  v.  South  Yorkshire  Ely.  Co.,  1859,  4  H.  &  N.  67).  A  wall  or 
fence  on  or  near  a  highway,  which  from  its  structure  or  condition  is 
a  danger  to  passers-by,  is  a  nuisance,  and  renders  its  owner  liable  for 
damage  caused  by  it  {Fenna  v.  Clare,  [1895]  1  Q.  B.  199;  Harrold  v. 
Watney,  [1898]  2  Q.  B.  320).  Where,  however,  the  plaintiff  was 
injured  in  getting  over  a  stile  in  a  public  way,  owing  to  the  stile  being 
out  of  repair,  it  was  doubted  whether  an  action  would  have  lain  against 
the  occupier  of  the  field  through  which  the  way  passed,  even  if  he  had 
been  proved  liable  to  repair  ratione  tenurce  {Eundle  v.  Hearle,  [1898] 
2  Q.  B.  83). 

"  If  the  occupier  of  land  suffers  his  trees  so  to  protrude  over  the  high- 
way as  to  inconvenience  passers-by,  that  is  a  public  or  common  nuisance, 
and  the  trees  may  be  lopped  (sufficiently  to  avoid  the  evil)  by  any  of 
the  public  passing  that  way ;  for  anyone  may  justify  the  removal  of  a 
public  or  common  nuisance  which  is  so  remediable  (1  Hawk.,  P.  C.  695 ; 
Earl  of  Lonsdale  v.  Nelson,  1822,  2  B.  &  C.  311 ;  26  E.  E.  363),  and,  in 
fact,  by  the  old  law  nobody  was  bound  to  cut  his  trees  that  overhung 
the  road,  and,  therefore  anyone  might  do  it  (2  Bro.  Ahr.  'Nuisances,' 
28,  per  Keble,  J.,  in  8  Hen.  vii.  c.  5 ;  Dalton,  c.  26)  "  (Hunt,  212). 

This  is  the  only  case  of  nuisance  by  omission  in  which  the  remedy 
of  abatement  is  allowed  {per  Best,  J.,  in  Lonsdale  v.  Nelson,  supra  ; 
Campbell  Davys  v.  Lloyd,  [1901]  2  Ch.  524;  Lenimon  v.  Webb,  [1895] 
A.  C.  1).  Care  must  be  exercised  not  to  do  unnecessary  damage 
{Traherne's  Case,  1613,  Godb.  233;  Campbell  Davys  v.  Lloyd  [1901] 
2  Ch.  524,  and  cases  there  cited).  A  private  individual  can  only  abate 
a  nuisance  if  it  does  him  special  injury,  he  can  only  interfere  with 
it  as  far  as  is  necessary  to  exercise  his  right  of  passing  along  the  high- 
way, and  he  cannot  justify  doing  damage  to  property  if  he  could  have 
passed  with  reasonable  convenience  otherwise  {Campbell  Davys  v.  Lloyd, 
1901,  2  Ch.  524 ;  Dimes  v.  Eetley,  1850,  15  Q.  B.  283).    An  owner  of 
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land  whose  land  is  overhung  by  his  neighbour's  trees,  can  cut  back  the 
branches  without  first  giving  notice  if  he  can  do  so  without  trespassing 
(Zemmon  v.  Webb,  [1895]  A.  C.  1),  and  an  action  will  lie  at  his  suit  for 
injury  done  to  his  crops  by  overhanging  trees  (Smith  v.  Giddy,  [1904] 
2  K.  B.  448).  It  would  seem,  therefore,  that  a  member  of  the  public 
who  suffered  some  private  and  special  damage  from  trees  overhanging 
a  road,  amounting  to  a  nuisance,  would  have  a  right  of  action  against 
the  landowner  {Winterbottoin  v.  Derby,  1867,  L.  R  2  Ex.  316  ;  and  see 
Nuisance).  But  where  injury  was  caused  to  the  plaintiff  while  on  the 
top  of  a  tram  by  an  overhanging  tree,  which  it  was  the  duty  of  a 
public  statutory  body  to  cut  back,  it  was  held  that,  the  defendants 
not  having  planted  the  tree  were  only  guilty  of  a  non-feasance  and 
not  liable  to  an  action  {Tregellas  v.  London  County  Council,  1897, 
14  T.  L.  K.  55). 

By  the  Highways  Act,  1835,  5  &  6  Will.  iv.  c.  50,  s.  64,  no  tree,  bush, 
or  shrub  may  be  planted  on  any  carriage-way  or  cart- way  within  fifteen 
feet  of  the  centre  thereof.  By  sec.  65,  if  the  surveyor  shall  think  that 
any  carriage-way  or  pathv/ay  is  prejudiced  by  the  shade  of  any  hedges 
or  trees  (except  those  planted  for  ornament  or  shelter  of  houses,  etc.) 
growing  in  or  near  such  hedges  or  other  fences,  or  that  any  obstruction 
is  caused  by  any  hedge  or  tree,  a  justice  of  the  peace  may  summon  the 
owner  of  the  land  on  which  such  hedges  or  trees  are  growing  before  a 
special  sessions  for  the  highways,  who  may  order  that  such  hedges  shall 
be  cut,  pruned,  or  plashed,  or  such  trees  pruned  or  plashed,  or  such 
obstruction  removed.  If  the  owner  does  not  comply  with  the  order,  the 
surveyor  is  to  do  the  pruning,  etc.,  or  remove  the  obstruction,  and  he  is 
to  be  reimbursed  by  the  owner.  The  justices  at  special  sessions  of  high- 
ways are  empowered  to  levy  the  expenses  and  the  penalties  imposed  by 
the  section  by  distress. 

The  word  owner  in  this  section  means  the  person  in  actual  occupa- 
tion, though  only  tenant  (  Woodward  v.  BilUricay  Highway  Board,  1879, 
11  Ch.  D.  214).  The  jurisdiction  of  the  justices  is  confined  to  trees 
growing  on  land  next  adjoining  the  road  {Jenney  v.  Brook,  1844,  6  Q.  B. 
323 ;  66  R  R  402).  The  order  must  show  that  the  trees  were  not 
planted  for  ornament  {I.e.). 

Justices  assembled  in  Petty  Sessions  may  now  exercise  the  jurisdic- 
tion given  by  this  section  (Highways  Act,  1864,  27  &  28  Vict.  c.  101> 
s.  46).  Trees  may  only  be  cut  laterally,  i.e.  "lopped,"  not  "topped" 
(Umvin  v.  Hanson,  [1891]  2  Q.  B.  115).  The  summons  should  particu- 
larly direct  the  party  offending  in  what  manner  he  should  do  the  pruning 
(Brook  V.  Jenney,  1841,  2  Q.  B.  265,  294;  cf.  Woodward  v.  Billericay  High- 
way Board,  1879,  11  Ch.  D.  214). 

Sec.  66  restricts  the  compulsory  pruning  of  hedges  and  grubbing  up 
of  trees  to  certain  seasons  of  the  year. 

The  powers  of  the  surveyors  are  now  exercisable  by  the  rural  district 
council  or  the  urban  authority  (see  Pratt  and  Mackenzie  on  Highways,. 
15th  ed.,  p.  142). 

The  Turnpike  Road  Act,  1823,  3  Geo.  iv.  c.  126,  ss.  116,  117,  118, 
contains  provisions  similar  to  those  in  the  Highway  Act,  1835.  For  the 
history  of  the  replacing  of  turnpike  roads  by  main  roads,  see  Pratt  and 
Mackenzie  on  Highways,  15th  ed.,  p.  458. 

The  Highways  Act  Amendment  Act,  1885,  48  &  49  Vict.  c.  13,  which 
only  applies  to  the  counties  of  Wilts,  Dorset,  Somerset,  Devon,  and 
Cornwall,  gives  power  to  the  highway  authority  to  cut  and  pare  hedges 
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which  exclude  the  wind  and  sun  from  the  highway  to  its  detriment. 
But  the  consent  of  the  owner  and  occupier  must  first  be  obtained. 

A  highway  authority  who  abate  a  nuisance,  i.e  by  removing  a  fence 
without  complying  with  statutory  powers,  are  in  the  same  position  as 
a  private  individual,  at  any  rate  if  the  soil  of  the  road  in  question  is 
vested  in  them  {Reynolds  v.  Urhan  District  Council  of  Presteign,  [1896] 
1  Q.  B.  604 ;  Mitrray  v.  Epsom  Local  Board,  [1897]  1  Ch.  35). 

4.  Offences  Relating  to  Fences. — By  the  Larceny  Act,  1861,  24&25  Vict, 
c.  96,  s.  34,  stealing,  or  breaking  with  intent  to  steal,  any  fence,  renders 
the  person  guilty  liable  to  be  fined,  and  imprisoned  for  a  second  offence. 
Malicious  injury  to  fences  is  similarly  dealt  with  by  24  &  25  Vict.  c.  97, 
s.  25  (see  Malicious  Damage).  By  the  Turnpike  Road  Amendment 
Act,  1823,  4  Geo.  iv.  c.  95,  s.  72,  any  person  who  wilfully  damages  a 
fence  vested  in  the  trustees  (by  3  Geo.  iv.  c.  126,  s.  60)  is  liable  to  a  fine 
of  forty  shillings. 

Fence  IVIonths  ;  Fence  Season  ;  Fence  Time  (in 

defenso). — The  close  time  for  deer,  fish,  or  game,  usually  the  breeding 
season,  during  which  they  may  not  be  killed  or  taken.  In  royal  forests 
the  fence  month  was  for  fifteen  days  before  and  fifteen  days  after  old 
Midsummer  Day,  July  6 ;  and  during  that  period  the  inhabitants  were 
not  entitled  to  depasture  their  cattle  in  the  forest  (see  Hunter  on  Ojpen 
Spaces,  2nd  ed.,  p.  180).     See  Fisheries  ;  Game  Laws. 

Fencing"  lYIachinery.— See  Factories  and  Workshops. 

FeofTment. — The  earliest  form  of  conveyance  of  Corporeal 
Hereditaments  known  to  English  law,  being  the  most  ancient  of  the 
assurances  {q.v.)  at  common  law.  It  was  the  only  means  by  which  one 
could  transfer  a  freehold  estate  in  possession  to  another  not  previously 
having  some  estate  in  the  land  (as  in  the  case,  e.g.  of  a  surrender)  or 
some  privity  with  the  transferor.  The  transferor  is  called  the  feoffor, 
the  transferee  the  feoffee.     A  feoffment  consists  of  two  parts,  viz. — 

1.  The  Delivery  of  Possession  (called  livery  of  seisin). 

2.  The  limitation  of  the  estate  intended  to  be  assured. 

Livery  of  seisin  was  made  either  on  the  land  itself  (livery  in  deed) 
or  in  sight  of  it  (livery  in  law).  Words  declaratory  of  the  feoffor's 
intent  to  deliver  possession  to  the  feoffee,  "  limiting  "  at  the  same  time 
the  estates  to  be  transferred  to  the  latter,  are  all  that  is  necessary  to 
make  the  ceremony  a  valid  transfer;  in  practice,  however,  some  act 
symbolical  of  the  delivery  of  possession  {e.g.  the  delivery  of  a  clod,  twig, 
or  key)  often  accompanied  the  words. 

For  livery  in  deed  to  be  valid  all  persons  other  than  the  feoffor 
having  any  estate  in  the  land  must  be  absent  at  the  time  of  livery,  or, 
if  present,  must  join  in  or  consent  to  it.  This  absence  or,  as  the  case 
might  be,  consent  is  not,  however,  necessary  in  the  case  of  a  livery  in 
law,  but,  on  the  other  hand,  livery  in  law  to  pass  the  estate  must  be 
perfected  by  entry,  and  such  entry  must  be  made  by  the  feoffee  during 
the  joint  lives  of  himself  and  the  feoffor.  These  are  the  only  essential 
points  of  difference  between  the  requisites  of  liveo^y  in  deed  and  those  of 
livery  in  law.  We  must  add  that  the  entry  needed  to  perfect  livery  in 
law  is  an  actual  entry  upon  the  land  (entry  in  deed),  except  where  the 
feoffee  was  forcibly  prevented,  in  which  case  entry  in  law  {i.e.  claiming 
the  land  from  a  distance)  sufficed. 
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Before  the  Statute  of  Frauds  a  feoffment  need  not  to  be  valid  be 
evidenced  by  any  writing,  yet  in  practice  it  was  generally  so  evidenced 
by  a  charter  of  feoffment,  and  this  deed  or  charter  of  feoffment  was 
essential  in  the  case  of  the  feoffee  being  a  corporation ;  secus  if  a  cor- 
poration sole  (Co.  Litt.  s.  94&).  The  limitation  of  the  estate  intended 
to  be  assured  is  often  contained  in  the  charter,  and  the  feoffment  being 
subsequently  made  is  said  to  be  secundum  formam  cliartce,  i.e.  with  refer- 
ence to  the  terms  of  the  charter ;  such  terms  controlling  the  quantity  of 
the  estate  passed  by  the  livery  of  seisin. 

The  Statute  of  Frauds,  29  Car.  ii.  c.  3,  s.  1,  then,  as  has  been  said, 
first  rendered  writing  necessary,  but  it  was  not  till  the  Eeal  Property 
Act,  1845,  8  &  9  Vict.  c.  106,  s.  3,  that  a  deed  was  made  essential.  The 
latter  Act,  however,  expressly  exempts  from  its  provisions  feoffments 
made  under  a  custom  by  an  infant. 

Feoffment  to  Uses. — In  feoffments  to  uses  is  to  be  found  the  source 
of  equitable  estates  in  land.  They  were  resorted  to  before  the  Statute 
of  Uses  as  a  means  of  circumventing  the  law,  e.g. — 

1.  Feoffments  of  lands  to  laymen  to  the  use  of  religious  bodies  to 
circumvent  the  law  of  mortmain. 

2.  Feoffment  to  A.  to  hold  and  dispose  of  the  land  after  the  death 
of  B.,  the  feoffor,  according  to  the  terms  of  his  last  will,  where  B.  could 
dispose  of  lands  only  in  his  lifetime.  See,  for  other  instances,  Williams, 
R.  P.,  20th  ed.,  pp.  143  et  sqq. 

Tortious  Operation  of  a  Feoffment. — This  was  the  result  of  a  feoffor 
in  possession  purporting  to  give  to  a  feoffee  a  greater  estate  than  he 
himself  had  in  the  land,  e.g.  on  a  tenant  for  life  making  a  feoffment  in 
fee-simple,  the  estate  thus  given,  though  forfeitable  immediately  to  the 
person  claiming  by  a  prior  title,  was  good  against  everyone  else.  The 
feoffment  was  said  to  operate  by  tort.  [A  feoffment  by  a  tenant  in 
tail  who  was  seised  operated  as  a  "  discontinuance "  of  the  tenancy  in 
tail,  with  the  result  that  the  issue  in  tail  and  all  coming  after  them 
were  put  to  their  real  action  (see  Challis,  2nd  ed.,  p.  373).]  The  Eeal 
Property  Act,  8  &  9  Vict.  c.  106,  s.  4,  provides  that  no  feoffment  made 
after  October  1,  1845,  shall  have  any  tortious  operation. 

Feoffments  though  fully  valid  have  been  now  superseded  by  the 
more  convenient  statutory  conveyances,  but  feoffments  under  a  custom 
are  frequently  met  with.  To  take  the  most  frequent  case;  by  the 
custom  of  Gavelkind  an  infant  of  the  age  of  fifteen  may  alienate  by 
feoffment  as  freely  as  if  he  were  of  full  age.  This  customary  alienation 
is  subject  to  certain  reasonable  and  proper  restrictions  (see  Sandys' 
Consuetudines  Kancice,  pp.  166  et  sqq.). 

1.  The  feoffment  should  be  for  valuable  consideration,  otherwise  it 
would  be  voidable. 

2.  It  should  be  evidenced  in  writing  signed  by  the  infant's  hand. 

3.  The  infant  must  be  in  actual  possession  at  the  time  of  feoffment. 
These  and  other  like  conditions  for  the  infant's  protection  have  been 

recently  discussed  and  recognised  in  In  re  Maskell  and  Goldfinch's  Con- 
tract, [1895]  2  Ch.  525,  where  the  authorities  on  the  subject  will  be 
found.  And  where  a  vendor  of  gavelkind  lands  furnished  to  the  pur- 
chaser as  part  of  his  title  certain  customary  feoffments  by  infant  co-heirs 
in  gavelkind,  and  it  appeared  on  the  face  of  the  title  that  the  purchase- 
money  paid  to  the  infants  was  not  the  full  value  of  their  shares,  and 
that  they  were  still  under  twenty-one,  the  Court  held  that  it  could  not 
force  the  title  on  the  purchaser  {In  re  Maskell  and  Goldfinch,  loc.  cit.), 
VOL.  VL  4 
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[Authorities, — Challis,  Law  of  Real  Pro^perty ;  Goodeve,  Modern  Law 
of  Real  Property,  1906 ;  and  see  article  on  "  Feoffments  "  in  Mr.  Challis's 
"  Introductory  Essay  on  Assurances "  to  Comyn's  Abstract  of  Title. 
5th  ed.] 

Fcras    Natur^^M — "Of  wild  nature." — See  Animals;  Birds 
Game  Laws. 

Fern. — 1.  As  to  the  destruction  of  ferns,  see  Aeson,  4. ;  Lakceny 
Malicious  Damage. 

2.  On  many  manorial  wastes  copyholders  have  established  a  right 
to  cut  fern  for  litter  (see  De  la  Warr  v.  Miles,  1881,  17  Ch.  D.  538,  584 
Hunter  on  Open  Spaces,  2nd  ed.,  p.  63 ;  Profits  a  Prendre). 

Ferrets  were  regarded  at  common  law  as  of  a  base  nature,  and 
not  the  subject  of  larceny,  even  when  tame  and  saleable  {B.  v.  Searing, 
1818,  R.  &  R.  350).  When  kept  in  confinement  or  for  a  domestic 
purpose  they  appear  to  fall  within  sees.  21  and  22  of  the  Larceny  Act, 
1861,  sec.  41  of  the  Malicious  Damage  Act,  1861,  and  the  Prevention  of 
Cruelty  to  Animals  Act,  1849,  inasmuch  as  the  ordinary  ferret  is  never- 
found  in  a  wild  state,  or  except  in  confinement,  save  when  actually  in 
use  against  rats  or  rabbits ;  see  also  the  Wild  Animals  in  Captivity  Act, 
1900,  63  &  64  Yict.  c.  33.     (Stephen,  Dig.  Grim.  Law,  5th  ed.,  art.  316.) 

Ferry. — A  ferry  is  a  franchise  or  exclusive  right  of  carrying 
passengers,  animals,  or  goods  across  a  river  or  other  body  of  water  at 
a  particular  place,  and  taking  a  toll  for  so  doing,  which  is  called  ferriage. 
It  can  only  be  created  by  grant  from  the  Crown,  Act  of  Parliament,  or 
prescription  {Trotter  v.  Harris,  1828,  2  Y.  &  J.  285 ;  31  R.  R.  593). 
"The  owner  of  a  ferry  must,  as  incident  to  the  ferry,  have  such 
right  to  use  the  land  on  both  sides  as  to  enable  him  to  embark 
and  disembark  his  passengers;  but  he  need  not  have  any  property  in 
the  soil  for  that  purpose;  it  is  sufficient  if  he  has  the  right  to  use 
the  land  for  all  the  purposes  of  his  ferry;  he  must  have  a  right  to 
land  on  both  sides,  but  he  need  not  have  the  property  in  the  soil  in 
either"  (Holroyd  and  Bayley,  JJ.,  Peter  v.  Kendal,  1827,  6  Barn.  & 
Cress.  703;  30  R.  R.  504;  so  Comyn,  Digest,  "Piscary,"  (B)).  When  a 
ferry  is  created  it  becomes  "  a  public  highway  of  a  special  description ; 
its  termini  must  be  in  places  where  the  public  have  a  right,  such  as 
towns  and  vills,  or  highways  leading  to  towns  and  vills ;  and  the  right 
of  the  grantee  of  a  ferry  is  in  the  one  case  the  exclusive  right  of 
carrying  from  town  to  town,  and  in  the  other,  of  carrying  from  one 
point  to  another  all  who  are  going  to  use  the  highway  to  the  nearest 
town  or  vill  to  which  the  highway  leads  on  the  other  side"  (Lord 
Abinger,  Huzzey^  v.  Field,  1835,  2  C.  M.  &  R.  432,  442;  41  R.  R.  755; 
as  to  the  meaning  of  "vill,"  see  Cowes  U.  D,  C,  etc.  v.  Southampton, 
etc.,  B.  M,  S.  P.  a,  [1905]  2  K.  B.  287;  and  the  extent  of  the  grant, 
Matthews  v.  Peache,  1855,  5  E.  &  B.  546) ;  and  the  ferry-owner  becomes 
liable  to  such  duties  and  obligations  of  a  highway  owner  as  are  correlative 
to  the  privilege  which  he  derives  from  the  ferry. 

This  privilege,  which  has  been  described  as  "  a  particular  description 
of  monopoly  which  the  law  allows  to  be  created  from  its  being  presumed 
to  be  for  the  public  advantage,  and  is  not  the  grant  of  an  exclusive 
right  of  carrying  passengers  and  goods  across  the  stream  by  any  means 
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whatever  but  only  by  means  of  a  ferry  "  (Mellish,  J.,  Hopkins  v.  G.  K  R.y 
1877,  2  Q.  B.  D.  224,  230,  231),  may  be  asserted  by  action  against  anyone 
disturbing  the  ferry  by  setting  up  another  ferry  near  it  {Huzzey  v. 
Field,  ante,  ferry  across  Milford  Haven).  "  If  a  ferry  is  erected  on  a 
river  near  another  ancient  ferry,  so  as  to  draw  away  its  custom,  it  is  a 
nuisance  to  the  owner  of  the  old  one.  Where  there  is  a  ferry  by  pre- 
scription the  owner  is  bound  to  keep  it  always  in  repair  and  readiness 
for  the  use  of  all  the  King's  subjects ;  otherwise  he  may  be  grievously 
amerced;  and  it  would  therefore  be  extremely  hard  if  the  new  ferry 
were  allowed  to  share  his  profits  which  does  not  share  his  burdens" 
(3  Black.  Com.  193  (ed.  1876,  Kerr).  Or  the  ferry-owner  may  get  an 
injunction  against  the  disturber  {Chnrchman  v.  Tunstal,  1659  and  1662, 
Hard.  162,  and  cited  2  Anst.  608 ;  Cory  v.  Yarmouth  and  Norivich  B.  C, 
1844,  3  Hare  593  ;  67  E.  R.  516 ;  64  R.  R.  435).  And  in  an  action  for  dis- 
turbance it  is  enough  for  the  plaintiff  to  prove  that  he  was  in  possession 
of  the  ferry  at  the  time  of  the  disturbance  {Peter  v.  Kendal,  above), 
and  neglect  of  duty  by  the  ferry-owner  is  no  defence  (ibid.).  But  the 
extent  of  the  area  for  monopoly  of  a  ferry  depends  on  the  need  of  the 
public  for  passage  (Glen,  Highways,  239);  and  a  change  of  circumstances, 
such  as  an  increase  of  population  near  the  ferry,  will  justify  other  means 
of  passage,  whether  of  the  same  kind  or  not,  in  addition  to  the  old  ferry. 
"The  principle  by  which  to  decide  whether  the  proximity  of  a  new 
passage  across  the  water  to  an  ancient  ferry  is  actionable,  has  not  been 
clearly  laid  down.  It  seems  reasonable  to  infer  that  if  the  franchise  of 
a  ferry  is  established  for  the  facility  of  passage,  and  if  the  monopoly  is 
given  to  secure  convenient  accommodation,  a  change  of  circumstances, 
erecting  new  highways  on  land,  would  carry  with  it  a  right  to  continue 
the  line  of  these  ways  across  a  water  highway ;  and  it  is  obvious  that 
the  single  landing-place  which  sufficed  for  an  uninhabited  marsh  would 
be  utterly  inadequate  for  several  towns  thronged  with  industrial 
mechanics"  (Willes,  J.,  Newton  v.  Ctcbitt,  1862,  12  C.  B.  K  S.,  pp.  32,  59). 
"  It  does  not  conclusively  follow  as  a  matter  of  law  that  because  a  new 
ferry  diverts  some  of  the  traffic  from  an  old  ferry,  it  is  actionable,  and  it 
may  be  that  no  action  can  be  maintained  in  respect  of  the  new  ferry  if  it 
has  been  set  up  bond  fide  for  the  purpose  of  accommodating  a  new  and 
different  traffic  from  that  which  was  accommodated  by  the  old  ferry  " 
(Mellish,  J.,  Hopkins  v.  G.  K  B.,  above,  p.  232).  Building  a  bridge  in 
the  line  of  or  close  to  an  ancient  ferry  is  not  a  disturbance  of  the  ferry- 
owner's  franchise,  though  such  an  opinion  was  once  expressed  {B.  v. 
Cambrian  B.  C,  1871,  L.  R.  6  Q.  B.  422,  over-ruled  by  Hopkins  v. 
G.  N.  B.,  above). 

It  is  not  a  disturbance  of  a  ferry,  if  a  ferry  imposes  unreasonable 
restriction  on  trade  or  makes  persons  go  round  for  an  unreasonable 
distance,  for  anyone  to  ferry  persons  over  to  the  opposite  bank,  but  to 
a  different  place  (Tripp  v.  Frank,  1792,  4  T  R.  666  ;  2  R.  R.  495  ;  Dixon 
V.  Curiven,  1877,  W.  N.  4).  A  fortiori,  if  the  ferry  is  limited  and  is  not 
ancient,  it  is  no  disturbance  of  it  in  such  a  case  (Letton  v.  Goodden,  1866, 
L.  R.  2  Eq.  123).  Thus  it  is  not  a  disturbance  of  an  ancient  ferry  (by 
franchise  from  the  Crown)  from  one  vill  to  another  at  defined  landing- 
places  for  a  steamboat  company  to  convey  passengers  between  those 
vills  at  points  different  from  the  termini  of  the  ferry,  at  an  appreciable 
distance  from  them,  where  this  deals  with  a  traffic  only  recently  coming 
into  existence,  and  different  from  that  of  the  ferry  (Cowes  U.  D.  C, 
etc.  V.  Southampton,  etc.,  B.  M.  S.  P.  C,  [1905]  2  K.  B.  287). 
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The  duty  of  a  ferry-owner  towards  the  public  is  to  maintain  the  ferry 
in  good  order  for  the  conveyance  of  persons  and  goods,  and  to  charge 
only  a  reasonable  toll  for  it ;  he  must  have  expert  and  other  ferrymen, 
and  have  present  passage,  and  charge  only  a  reasonable  toll  for  the 
passage  (see  Payne  v.  Partridge,  1691,  Show.  257).  He  cannot  discharge 
himself  from  this  obligation  by  building  a  bridge,  even  though  it  be 
more  convenient  than  the  ferry  (ibid.) ;  and  a  person  entitled  under  a 
special  Act  to  set  up  a  bridge  and  a  ferry  cannot  substitute  a  ferry 
for  the  bridge,  and  leave  the  latter  unrepaired  {Nicholl  v.  Allen,  1862, 
1  B.  &  S.  916).  Though  no  action  will  lie  against  him  for  not  keeping 
a  boat  for  the  ferry  without  proof  of  special  damage  resulting  therefrom, 
he  may  be  indicted  for  it  as  for  a  nuisance  (ibid.).  A  custom  for  the 
inhabitants  of  a  particular  place  to  be  discharged  of  toll  on  a  ferry,  may 
be  good ;  and  they  may  prescribe  for  such  a  right  or  easement,  i.e.  custom 
or  usage  of  keeping  a  ferry-boat  (Trotter  v.  Karris,  1828,  2  Y.  &  J.  285; 
31  E.  II.  593,  where,  after  a  thirty-five  years'  usage  was  proved,  the  jury 
was  allowed  to  presume  that  the  ferry  had  a  legal  origin).  In  con- 
sideration of  his  public  duties,  a  ferryman  is  said  to  be  exempt  from 
impressment  (^Ex  parte  Fox,  1793,  5  T.  E.  276 ;  2  E.  E.  596). 

The  liability  of  a  ferry-owner  or  ferryman  in  respect  of  the  goods 
intrusted  to  his  custody,  is  that  of  a  common  carrier,  namely,  to  keep 
them  safely  in  all  events,  and  he  is  not  discharged  if  they  are  stolen  by 
thieves  (Southcotes  Case,  1601,  Part  IV.  Co.  Eep.  S3b).  The  mere  fact  of 
a  ferryman  carrying  goods  over  a  ferry  does  not  imply  such  a  contract, 
unless  a  custom  is  proved  equivalent  to  such  a  contract  (  Walker  v.  Jackson, 
1842,  10  Mee.  &  W.  161).  A  mere  notice  by  ferrymen  that  they  will 
not  be  liable  for  damage  to  horses  or  carriages  will  not  protect  them 
from  liability,  if  such  notice  be  not  brought  to  the  notice  of  owners  of 
such  property  (ibid.),  and  even  where  the  articles  ferried  remain  in  charge 
of  their  owner  the  ferry  is  liable  for  having  proper  means  for  embarking 
and  landing  them  (Willoughhj  v.  Horridge,  1852,  12  C.  B.  742,  22 
L.  J.  C.  P.  90).  A  steam  ferry-boat  is  liable  for  damage  done  by  her  to 
other  vessels  while  crossing  in  a  thick  fog,  and  she  cannot  set  up  the 
plea  of  public  convenience  in  favour  of  her  doing  so  against  a  probable 
loss  to  life  and  property  (The  Lancashire,  1874,  L.  E.  4  Ad.  &  Eccl. 
198,  2  Asp.  202). 

[Authorities. — Comyn,  Digest,  "  Piscary  "  (B) ;  Wellbeloved,  Highways, 
1829  ;  Glen,  Highways,  2nd  ed.,  1897 ;  Hunter,  Open  Spaces,  etc.,  2nd  ed. 
1902.] 

Fertilisers  and   Feeding  Stuffs  Act,    1906.— 

Fertilisers. — By  the  Act,  6  Edw.  vii.  c.  27,  sellers  of  fertilisers,  i.e. 
manures  manufactured  in  the  United  Kingdom,  or  imported  from 
abroad,  must  deliver  with  the  article  an  invoice  stating  (a)  its  name, 
and  (b)  the  respective  percentages  of  nitrogen,  phosphates,  soluble  and 
insoluble  in  water,  and  potash  which  it  contains.  The  invoice  operates 
as  a  warranty  by  the  seller  that  the  actual  percentages  do  not  differ 
from  those  stated  in  the  invoice  beyond  the  prescribed  limits  of  error 
(s.  1,  and  see  Tables,  m/ra),  and  any  circular  or  advertisement  describing 
the  article  stated  to  contain  certain  percentages  of  material  also  has 
effect  as  a  warranty  by  the  seller  (s.  1  (4)). 

The  buyer  is  protected  by  an  elaborate  system  of  analysis. 

Analysis. — The  Board  of  Agriculture  and  Fisheries  appoints  a  chief 
agricultural  analyst  who  is  debarred  from  private  practice  (s.  2),  and 
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every  county  council  an  official  agricultural  analyst,  and  one  or  more 
official  samplers.  It  is  optional  on  a  county  borough  to  appoint  an 
analyst.  These  appointments  are  subject  to  the  approval  of  the  Board 
of  Agriculture,  and  the  persons  holding  them  are  not  allowed  to  trade  in 
or  be  interested  in  any  business  connected  with  any  substances  of  the 
nature  of  fertilisers  or  feeding  stuffs  {ibid.  s.  2).  Every  purchaser  may  have 
his  purchase  analysed  by  an  agricultural  analyst,  having  paid  the  fee 
and  sent  the  sample  within  ten  days  of  purchasing  the  bulk  from  which 
it  is  taken.  The  ten  days  run  from  time  of  delivery  or  receipt  of 
invoice,  whichever  is  later.  The  sample  is  divided  into  three  parts,  of 
which  two  are  sent  to  the  analyst  and  one  to  the  seller.  The  analyst 
analyses  one  part  and  retains  the  other,  sending  a  certificate  of  his 
analysis  on  the  prescribed  Form  (see  infra)  to  the  sender  of  the  sample, 
to  the  seller,  and  to  the  Board  of  Agriculture  (s.  3).  In  any  proceedings 
that  follow  the  analyst's  certificate  is  sufficient  evidence  of  the  facts  stated 
therein,  unless  the  seller  objects,  in  which  event  the  unused  sample  in 
the  analyst's  possession  is  sent  to  the  chief  agricultural  analyst,  whose 
certificate  is  final.  Whenever  a  sample  is  sent  for  analysis,  the  invoice 
which  accompanied  the  bulk  must  be  sent  with  it  {ihicl.).  Any  buyer 
may  submit  a  sample  of  fertiliser  or  feeding  stuff  for  analysis  without 
the  above  proceedure,  but  if  he  wishes  to  proceed  under  the  Act  against 
the  seller  he  must  observe  all  the  rules  laid  down  {ibid.  (3),  (5)  {a)  (b)). 

Feeding  Stiiffs. — Every  person  who  sells  for  use  as  food  for  cattle 
(such  being  defined  by  the  Act  as  including  bulls,  cows,  oxen,  heifers, 
calves,  sheep,  goats,  swine,  and  horses  (see  s.  10)),  or  poultry,  any 
article  which  has  been  artificially  prepared  must  give  an  invoice 
stating  (1)  the  name  of  the  article;  (2)  whether  prepared  from  one 
substance  or  seed,  or  more  than  one;  (3)  (if  artificially  prepared 
otherwise  than  by  being  mixed,  ground,  broken,  or  chopped)  the  per- 
centages (if  any)  of  oil  and  albuminoids  contained.  This  invoice  has 
effect  as  a  warranty  by  the  seller  (s.  1  (2)).  If  a  food  be  sold  under 
a  name  or  description  implying  that  it  is  prepared  from  any  particular 
substance  or  substances,  and  without  indicating  any  mixture,  there  is  an 
implied  warranty  that  it  is  pure  {ibid.  (3)).  On  the  sale  of  any  article  for 
use  as  a  food  there  is  an  implied  warranty  that  it  is  suitable  to  be  used 
as  such  {ibid.  (4)).  Subsequent  statements  by  advertisement  or  circular 
have  effect  as  warranty  {ibid.  (5)).  Similar  rules  to  those  in  force  for 
the  analysis  of  fertilisers  apply  in  the  case  of  feeding  stuffs;  and  also 
as  to  proceedings. 

Offences  and  Penalties  under  the  Act. — (1)  Without  reasonable  excuse, 
failure  to  give  the  invoice ;  (2)  causing  or  permitting  a  false  invoice  to 
be  given ;  (3)  selling  in  foods  deleterious  substances,  or  substances 
useless  for  feeding  purposes,  unless  disclosed  at  the  time  of  sale.  As  to 
(2)  the  seller  is  protected  if  he  did  not  know,  and  could  not  with  reason- 
able care  have  ascertained,  that  the  invoice  was  false,  or  that  when  he 
purchased  the  article  he  had  a  written  warranty  from  a  person  in  the 
United  Kingdom  {a)  containining  the  false  statement ;  {b)  that  he  had 
no  reason  to  believe  in  the  falsity  of  the  statement ;  (c)  that  he  sold  the 
article  in  the  state  in  which  it  was  purchased  by  him. 

Penalty. — First  Offence. — Fine  up  to  £20.  Subsequent  offences,  up 
to  £50  (s.  6).  Similar  penalties  are  liable  to  be  inflicted  on  persons 
tampering  with  samples,  refusing  official  samples,  permission  to  take  a 
sample,  or  purchaser  refusing  to  give  up  invoice  to  an  official  sampler 
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Froceedings. — By  person  aggrieved,  or  by  council  of  county  or  borough, 
or  by  any  body  or  association  authorised  by  the  Board  of  Agriculture  in 
that  behalf  (s.  9).  Three  months'  limitation  for  the  offence  of  causing  or 
permitting  an  invoice  or  description  to  be  false  (ibid.  (2)  (a)).  Before  a 
Court  of  summary  jurisdiction,  either  where  purchaser  resides  or  carries 
on  business,  or  where  the  invoice  or  description  was  given.  There  is  an 
appeal  for  any  person  aggrieved  to  a  Court  of  Quarter  Sessions. 

The  Act  which  came  into  force,  January  1,  1907,  repeals  the 
Fertilisers  and  Feeding  Stuffs  Act,  1893,  and  applies  to  the  United 
Kingdom. 

Cases. — Though  there  are  as  yet  no  reported  decisions  on  the  Act, 
the  following  cases,  turning  on  the  same  words  and  phrases  used  in  Acts 
of  a  similar  character,  are  of  interest : — 

1.  Person. — This,  within  the  meaning  of  sec.  6  of  the  Food  and 
Drugs  Act,  1875,  includes  a  limited  company  {Fearks  v.  Ward,  [1902] 
2  K.  B.  1). 

2.  Ferinitting  Invoice  or  Descri'ption  of  Article  Sold  to  he  Fcdse  in  a 
Material  Farticular  to  the  Prejudice  of  the  Purchaser. — (Sec.  3  (1)  {h)  of 
the  Fertilisers  and  Feeding  Stuffs  Act,  1893.)  A  chemical  company 
sold  a  quantity  of  a  certain  kind  of  fertiliser.  The  invoice  stated  38  to  45 
per  cent,  of  total  phosphates.  The  manager  knew  such  fertiliser  usually 
varied  considerably  as  to  phosphates  contained.  In  the  ordinary  course 
of  business  he  controlled  and  was  cognisant  of  the  issue  of  invoices. 
There  was  no  evidence  that  in  this  particular  case  he  knew  of  the  falsity 
of  the  invoice,  but  there  was  evidence  that  the  invoice  would  not  be 
sent  out  in  ordinary  course  of  business  without  his  knowledge.  The 
conviction  of  the  manager  was  upheld  {Korten  v.  West  Sussex  County 
Council,  1903,  67  J.  P.  167;  1  L.  G.  Pt.  445).  The  taking  of  samples 
and  the  analysis  of  the  article  sold,  are  not  conditions  precedent  to 
proceedings  under  the  above  conditions  (ibid.) ;  but  see  sec.  6  of  the  Act 
of  1906 ;  nor  in  a  prosecution  under  the  above  words  is  it  necessary  to 
prove  guilty  knowledge  (Laird  v.  Dobell,  [1906]  2  K.  B.  456 ;  4  L.  G.  R. 
232). 

In  pursuance  of  the  power  given  by  the  Act,  the  Board  of  Agriculture 
and  Fisheries  have  issued  the  Fertilisers  and  Feeding  Stuff's  (Limits  of 
Error)  Regulations,  1906,  dated  December  27,  1906  ([1906]  No.  946), 
which  took  effect  from  the  1st  day  of  January  1907,  and  remain  in  force 
until  altered  or  revoked  by  the  Board. 

These  regulations  define  "  purchaser  "  and  "  seller  "  as  including  their 
respective  agents ;  "  fertiliser  "  as  meaning  any  article  sold  for  use  as  a 
fertiliser  of  the  soil,  which  has  been  subjected  to  any  artificial  process  in 
the  United  Kingdom  or  imported  from  abroad,  and  "feeding  stuff"  as 
any  article  sold  for  use  as  food  for  cattle  (as  defined  by  the  Act,  i.e.  bulls, 
cows,  oxen,  heifers,  calves,  sheep,  goats,  swine,  or  horses),  or  poultry, 
which  has  been  artificially  prepared  otherwise  than  by  being  mixed, 
broken,  ground,  or  chopped. 

It  is  further  declared  that  the  purposes  of  the  provisions  of  sec.  1  of 
the  Act,  concerning  the  effect,  as  a  warranty,  of  the  statements  made  in 
the  invoice  of  a  fertiliser  or  a  feeding  stuff  (as  above  defined)  respecting 
the  percentages  of  nitrogen,  phosphates,  and  potash  contained  in  the 
fertiliser,  or  of  oil  and  albuminoids  contained  in  the  feeding  stuff,  the 
limits  of  error  shall  be  as  follows  : — 
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No.  1.  Being  the  First  Schedule  to  the  Order, 

Fertilisers. 

Note. — In  this  schedule  the  figures  relating  to  Limits  of  Error  represent 
I  percentages  of  the  whole  bulk. 
'       Example  of  Application  of  Schedule. — E.g.  in  the  case  of  a  bone  compound, 

if  the  percentages  stated  in  the  invoice  are — soluble  phosphates,  20  ;  insoluble 
,  phosphates,  8;  nitrogen,  1 ;  then  the  warranty  implied  under  sec.  1  (1)  of  the 
;  Act  will  be  that  the  fertiliser  contains — soluble  phosphates,  19  to  21  per  cent. ; 

insoluble  phosphates,  7  to  9  per  cent. ;  nitrogen,  -7  to  1'3  per  cent. 


Description  of  Fertiliser. 


Limits  of  Error. 


Soluble 
Phosphates. 


Insoluble 
Phosphates. 


Nitrogen 


Potash. 


1.  Superphosphate        .         .         .         . 

2.  Dissolved  bones  (vitriolised  or  vitri- 
olated)  made  from  raw  bones  and 
acid  only — 

(I.)  When  the  total  of  the  per- 
centages of  phosphates 
(soluble  and  insoluble) 
stated  in  the  invoice 
amounts  to  32  or  more, 
then — 

Pip)  If  the  excess  of  the  actual 
percentage  of  insoluble 
phosphates  over  that 
stated  in  the  invoice  is 
3  or  more 


(i) 


If  such  excess  is  not  less 

than  2,  but  is  less  than  3 

(c)  If  such  excess  is  not  less 

than  1,  but  is  less  than  2 

(II.)  In  all  other  cases 


3.  Bone  compounds      .... 

4.  Compound  manures  (other  than  bone 

compounds,    but    including    dis- 
solved or  equalised  guano) — 
(tt)  If     the     respective     per- 
centages of  nitrogen  and 
potash  stated  in  the  in- 
voice do  not  exceed  4 
(b)  If    such    respective     per- 
centages exceed  4 

5.  Sulphate  of  ammonia 

6.  Nitrate  of  soda         .... 
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Limits  of  Error. 

Description  of  Fertiliser. 

Soluble 
Phosphates. 

Insoluble 
Phosphates. 

Nitrogen. 

Potash. 

7.  Ground  hoofs  and  horns  . 

— 

— 

•5 

— 

8.  Dried  blood 

— 

— 

•5 

— 

9.  Fish  guano  and  meat  meal 

— 

2 

•5 

— 

10.  All  cakes  and  meals  (other  than  bone 

or  meat  meal)      .... 

— 

— 

•5 

— 

11.  Ground  bones  and  bone  meal  . 

— 

2 

•5 

— 

12.  Basic  slag  and  basic  superphosphate 

21 

2 

— 

— 

13.  Shoddy,  wool,  and  hair  waste  . 

— 

— 

1 

— 

14.  Kainit  and  other  potash  salts — 

{a)  Where  the  percentage  of 
potash  stated  in  the  in- 
voice does  not  exceed  15 

1 

(5)  Where  such  percentage  ex- 
ceeds 15        .         .         . 

— 

— 

— 

2 

15.  Nitrate  of  potash     .... 

— 

— 

•5 

2 

16.  Peruvian  and  other  natural  imported 

guanos — 

{a)  Where  the  percentage  of  in- 
soluble phosphate  stated 
in  the  invoice  does  not 

exceed  30      .         .         . 



3 

— 

•5 

(5)  Where  such  percentage  of 
insoluble  phosphate  ex- 
ceeds 30        .         .         . 

5 

•5 

(c)  Where   the  percentage  of 
nitrogen   stated   in   the 
invoice  does  not  exceed  3 

•5 

•5 

(d)  Where  such  percentage  of 
nitrogen  exceeds  3  and 
does  not  exceed  5  . 

•75 

•5 

{e)  Where  such  percentage  of 

nitrogen  exceeds  5 

— 

— 

1 

•5 

No.  2.  Being  the  Second  Schedule  to  the  Order. 

Feeding  Stuffs. 

Note. — In  this  schedule  the  percentage  of  albuminoids  is  to  be  taken  as 
the  percentage  of  nitrogen  multiplied  by  6*25. 

Example  of  Application  of  Schedule. — E.g.  in  the  case  of  a  linseed  cake,  if 

1  That  is,  soluble  in  a  solution  of  citric  acid  of  the  prescribed  strength. 
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the  percentages  stated  in  the  invoice  are — oil,  10 ;  albuminoids,  30  ;  then  the 
warranty  implied  under  sec.  1  (2)  of  the  Act  will  be  that  the  linseed  cake 
contains — oil,  8*75  to  ir25  per  cent. ;  albuminoids,  26*25  to  33*75  per  cent. 


Description  of  Feeding  Stuff, 


Decorticated  cotton  cake  or  meal 
Undecorticated  cotton  cake  or  meal 
Earth  nut  or  ground  nut  cake  or  meal 
Palm  kernel  or  palm  nut  cake  or  meal 
Cocoanut  cake  or  meal     . 
Niger  seed  cake  or  meal  . 
Sesame  seed  cake  or  meal 
Sunflower  seed  cake  or  meal    . 
Hemp  seed  cake  or  meal 
Kurdee  or  safflower  cake  or  meal 
Compound  cakes  and  meals 

Linseed  cake  or  meal 
Rape  cake  or  meal  . 
Maize  products 


All  other  feeding  stuffs  (as  above  defined! 
in  Regulation  2)  not  otherwise  specified  V 
in  this  schedule J 


Limits  of  Error 


One-tenth  of  the  percentage  of 
oil  and  one-tenth  of  the  per- 
centage of  albumoids  stated 
in  the  invoice. 


One-eighth  of  the  percentage  of 
oil  and  one-eighth  of  the  per- 
centage of  albuminoids  stated 
in  the  invoice. 

One-fifth  of  the  percentage  of 
oil  and  one-fifth  of  the  per- 
centage of  albuminoids  stated 
in  the  invoice. 


^H  There  have  also  been  issued  Fertilisers  and  Feeding  Stuffs 
^General)  Regulations,  St.  R.  &  0.,  [1906]  No.  944,  which  deal  with 
the  form  of  the  agricultural  analyst's  certificate  (see  Forms,  infra), 
the  reports  of  analyses  made  by  him  to  be  sent  to  the  Board;  and 
the  citric  acid  solvent  of  sec.  10  (1),  and  the  Fertilisers  and  Feeding 
Stuffs  (Sampling,  etc.)  Regulations,  St.  R.  &  0.,  [1906]  No.  945,  which 
empower  the  purchaser  to  appoint  an  agent  for  the  purpose  of  obtaining 
an  analysis,  describe  the  form  of  invoice  (see  Forms,  infra),  and  provide 
in  detail  for  the  method  of  sampling  both  fertilisers  and  feeding  stuffs, 
an  important  point  being  that  the  work  shall  be  done  as  quickly  as 
possible  consistently  with  due  care,  and  that  the  material  shall  not  be 
allowed  to  be  exposed  any  longer  than  is  absolutely  necessary. 

See  generally.  Adulteration,  Vol.  L,  p.  200,  and  Bell  and  Scrivener's 
Sale  of  Food  and  Driigs  Acts,  1903  ed. 


[Note.- 


FORMS. 

I. 

-Forms  A.  and  B.  comprise  the  schedule  to  the  Fertilisers  and 
Feeding  Stuffs  (General)  Regulations,  St.  R.  &  0.,  [1906] 
No.  944.] 
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Form  A. 

Certificate  for  Fertiliser. 

I,  the  undersigned,  Agricultural  Analyst  for  the  ^  ,  in  pur- 

suance of  the  provisions  of  the  Fertilisers  and  Feeding  Stuffs  Act,  1906, 
hereby  certify  that  I  received  on  the  day  of  19,  from  ^ 

two  parts  of  a  sample  of  ^  for  analysis ; 

which  parts  were  duly  sealed  and  fastened  up  and  marked  ^  , 

and  were  accompanied  by  the  annexed  ^  (copy  of  an)  invoice,  and  also 
by  the  annexed^  circular  and  advertisement,  and  that  at  the  request 
of  ^  ,1  have  analysed  one  of  the  said  parts  and  declare  the 

result  of  my  analysis  to  be  as  follows  : — 

I   am  of   opinion  that  the  said  part  contained  the  following  per- 
centages : — 

''  Nitrogen     ....      per  cent. 

8  Phosphates   |f°'"^'^,        • 

Unsoluble       .  .  „ 

9  Potash         .  .  .  .  „ 


10 

As  witness  my  hand  this  day  of  ,  19     . 

\_Name  and  Address  of  Analyst.'] 

II. 
Form  B. 

Certificate  for  Feeding  Stuff. 

I,  the  undersigned.  Agricultural  Analyst  for  the  ^  ,  in 

pursuance  of  the  provisions  of  the  Fertilisers  and  Feeding  Stuffs  Act, 
1906,  hereby  certify  that  I  received  on  the  day  of  , 

19     ,  from 2  two  parts  of  a  sample  of  ^  for  analysis; 

1  Here  insert  the  name  of  the  county,  borough,  or  district. 

2  Here  insert  the  name  of  the  jDerson  delivering  the  sample,  and  if  so  "by  post." 

3  Here  insert  the  name  of  the  article  as  stated  on  the  invoice. 
*  Here  insert  the  distinguishing  mark  on  the  sample. 

^  The  invoice  or  copy  invoice,  and  any  circular  or  advertisement  given  to  the 
analyst,  will  be  initialed  by  the  analyst  for  purposes  of  identification  and  annexed 
to  this  certificate. 

^  Here  insert  name  of  the  person  requesting  the  analysis. 

^  The  analyst  may,  in  his  discretion,  add  a  statement  of  the  amount  of  ammonia 
to  which  the  amount  of  nitrogen  stated  in  the  certificate  is  equivalent. 

^  The  phosphates  in  both  cases  to  be  given  in  terms  of  trilDasic  phosphate  of  lime, 
and  in  accordance  with  the  definitions  of  "  soluble  "  and  "  insoluble  "  contained  in 
sec.  10  (1)  of  the  Act. 

^  The  potash  to  be  given  in  terms  of  jDotassium  oxide,  K2O. 
^°  Here  state — 

(a)  The  percentages  of  chemical  and  other  ingredients  present,  when  any 
statement  of  such  percentages  is  contained  in  the  invoice,  or  in  any 
accompanying  circular  or  advertisement  descriptive  of  the  article. 
(6)  In  what  respect,  if  any,  the  invoice  or  the  description  of  the  article  con- 
tained in  any  such  circular  or  advertisement,  is  false  in  any  material 
particular  to  the  prejudice  of  the  purchaser. 
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which  parts  were  duly  sealed  and  fastened  up  and  marked  ^  , 

and  were  accompanied  by  the  annexed  ^  (copy  of  an)  invoice,  and  also 
by  the  annexed  ^  circular  and  advertisement,  and  that  at  the  request 
of  3  ,1  have  analysed  one  of  the  said  parts  and  declare  the 

result  of  my  analysis  to  be  as  follows  : — 

I  am   of  opinion  that  the  said  part  contained  the  following  per- 
centages :  — 

Oil        .         .  .  .  .      per  cent. 

Albumenoids  .  .  .  „ 

4 


and  that  ^ 

As  witness  my  hand  this  day  of  19     . 

[Name  and  Address  of  Analyst'] 


III. 

[Being  the  schedule  to  the  Fertilisers  and  Feeding  Stuffs  (Sampling,  &c.) 
Eegulations,  St.  E.  &  0.,  [1906]  No.  945.] 

Appointment  by  Purchaser  of  Agent  foi'  the  purpose  of  the  Fertilisers  and 
Feeding  Stuffs  Act,  1906. 

I,  A.  B.,  of  ,  hereby  appoint  C.  D.,  of  ,  or  the 

Secretary  for  the  time  being  of  the  Association  [or  as  the 

1  Here  insert  the  distinguishing  mark  on  the  sample. 
I  2  The  invoice,  or  copy  invoice,  and  any  circular  or  advertisement  given  to  the 

I    analyst,  will  be  initialed  by  the  analyst  for  purposes  of  identification  and  annexed 

to  this  certificate, 
i  3  Here  insert  name  of  the  person  requesting  the  analysis. 

*  The  percentages  of  nutritive  and  other  ingredients  jDresent,  when  any  statement 
of  such  percentages  is  contained  in  the  invoice,  or  in  any  accompanying  circular  or 
advertisemeiit  descriptive  of  the  article. 
^  Here  state,  as  the  case  may  be — 

(ft)  Whether  the  composition  of  the  article  agrees  with  the  statements  con- 
tained in  the  invoice,  and  with  the  name  or  description  under  which 
the  article  is  sold,  so  far  as  the  same  implies  that  it  is  prepared  from 
one  particular  substance  or  seed  only,  or  from  two  or  more  particular 
substances  or  seeds  only  ;  and,  if  not,  in  what  respect. 
(6)  In  what  respect,  if  any,  the  invoice  or  the  description  of  the  article  con- 
tained in  any  such  circular  or  advertisement  is  false  in  any  material 
particular  to  the  prejudice  of  the  purchaser. 

(c)  Whether  the  article  is  suitable  for  feeding  purposes  for  cattle  (as  defined 

by  the  Act),  or  for  poultry,  as  the  case  may  be  ;  and,  if  not,  in  what 
respect. 

(d)  Whether  the  article  contains  any  ingredient  deleterious  to  cattle  (as 

defined  b}^  the  Act)  or  to  poultry,  as  the  case  may  be,  or  any  in- 
gredient worthless  for  feeding  purposes  and  not  disclosed  in  the 
invoice  ;  and,  if  so,  whether,  in  either  case,  to  an  extent  materially 
prejudicial  to  the  purchaser. 

(e)  Where  separate  samples  are  taken  of  the  portion  of  a  feeding  stuff  which 

is  mouldy,  sour,  or  otherwise  unsuitable  for  feeding  purposes,  and 
also  of  the  residue  of  the  feeding  stuff,  state  the  estimated  proportion 
of  the  unsuitable  feeding  stuff  in  the  certificate  relating  to  the  un- 
suitable portion. 
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case  may  be],  to  do  on  my  behalf  all  things  necessary  for  the  purpose  of 
obtaining  an  analysis  under  the  Fertilisers  and  Feeding  Stuffs  Act,  1906, 
of  the  fertiliser  or  feeding  stuff  bought  by  me  under  an  invoice,  a  copy 
of  which  is  annexed. 


Fever. — See  Disease;  Epidemic;  Public  Health. 

F.  G.  A. — These  letters  stand  for  "free  from  general  average,"  and 
are  generally  used  in  the  "  slips  "  for  policies  of  marine  insurance  to  denote 
that  the  underwriter  is  not  liable  to  make  good  general  average  losses 
suffered  by  the  subject  of  insurance  or  the  general  average  contributions 
due  from  it  to  other  interests  engaged  in  the  voyage  (see  Fisher  v.  Liver- 
pool Maritime  I.  C,  1874,  L.  E.  9  Q.  B.  418 ;  Arnould,  Marine  Ins2irance, 
7th  ed.,  1901,  25,  882).  These  letters  also  denote  "foreign  general 
average,"  i.e.  average  adjustment  made  abroad  under  clause  in  the  policy 
(Arnould,  997-1001). 

Fiat. — The  term  ''fiat"  was  formerly  used  to  denote  the  indorse- 
ment of  a  judge  upon  a  document  embodying  an  application  for  leave  to 
take  some  step  in  legal  procedure,  upon  which  indorsement  a  rule  or 
order  was  drawn  up  (Tidd's  Practice  of  the  King's  Bench,  9th  ed.,  pp.  100, 
108).  It  is  now  more  generally  used  to  signify  an  order  made  in 
chambers  which  does  not  require  to  be  drawn  up,  but  can  be  acted  upon 
on  production  of  the  judge's.  Master's,  or  registrar's  indorsement  on  the 
summons,  affidavit,  or  other  document  on  which  the  application  is  made. 
These  fiats  are  chargeable  with  a  fee  of  three  shillings  in  lieu  of  the 
ordinary  charge  of  five  shillings  on  an  order  drawn  up.  The  purposes 
for  which  a  fiat  may  be  used  in  place  of  an  order  are  strictly  limited 
by  Order  52,  r.  14,  of  the  Eules  of  the  Supreme  Court.  Where  a  judge, 
Master,  registrar,  or  district  registrar  makes  an  order  not  embodying  any 
special  direction,  but  being  merely  for  enlargement  of  time,  or  the  issue 
of  any  writ  other  than  a  writ  of  attachment,  or  for  amendment,  or  filing 
of  any  document,  or  for  any  act  to  be  done  by  any  officer  of  the  Court 
other  than  a-  solicitor,  the  rule  referred  to  provides  that  it  need  not  be 
drawn  up,  but  that  the  production  of  a  memorandum  signed  by  the 
person  who  made  the  order  shall  be  sufficient.  It  is  further  provided 
that  a  direction  added  to  the  order  that  the  costs  thereof  shall  be 
costs  in  the  cause  is  not  to  be  deemed  such  a  "special  direction"  as 
to  compel  the  party  to  draw  up  the  order.  If,  however,  the  costs  are 
ordered  to  be  paid  by  either  party,  it  would  not  be  possible  to  act  upon 
the  order  without  drawing  it  up,  because  a  fiat  or  order  not  drawn  up 
cannot  in  any  case  be  enforced  by  execution. 

The  word  "  fiat "  is  also  used  to  denote  the  indorsement  or  answer 
to  a  petition  to  the  Court,  and  the  leave  of  the  Attorney- General  to  take 
certain  proceedings  which  cannot  be  taken  without  such  leave. 

Fictions,  Legca.!. — These  were  very  generally  in  use  both  in 
the  old  Eoman  law  and  in  English  law,  and  were  chiefly  employed  for 
the  purpose  of  eluding  then  existing  laws  and  rules  of  procedure  and  of 
usurping  jurisdiction.  A  legal  fiction  is  described  by  Maine  as  signifying 
"  any  assumption  which  conceals,  or  affects  to  conceal,  the  fact  that  a  rule 
of  law  has  undergone  alteration — its  letter  remaining  unchanged,  its 
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operation  being  modified"  (Maine's  Ancient  Law,  oh.  ii.),  and  is  more 
severely  defined  by  Bentham  as  "  a  wilful  falsehood,  having  for  its  object 
the  stealing  legislative  power,  by  and  for  hands  which  could  not  or  durst 
not  openly  claim  it — and,  but  for  the  delusion  thus  produced,  could  not 
exercise  it "  (Jeremy  Bentham's  Works,  vol.  i.  p.  243). 

Numerous  instances  of  legal  fictions  are  to  be  found  in  the  old  forms 
of  proceedings,  as,  for  instance,  the  process  by  which  the  Courts  of  King's 
Bench  and  Exchequer,  which  originally  had  no  jurisdiction  over  purely 
civil  causes,  contrived  to  obtain  control  over  personal  actions.  This  was 
effected  in  the  King's  Bench  by  allowing  the  plaintiff  to  falsely  allege 
that  the  defendant  was  in  the  custody  of  the  King's  marshal  for  a  breach 
of  the  peace,  and,  having  thereby  brought  the  defendant  within  the  juris- 
diction of  the  Court  on  a  criminal  charge,  the  plaintiff  was  enabled  to 
take  proceedings  against  him  for  any  civil  wrong  (3  Stephen's  Com., 
14th  ed.,  p.  362?i.).  In  the  Court  of  Exchequer  the  same  result  was 
obtained  by  the  plaintiff  falsely  representing  himself  as  a  debtor  to 
the  King,  and  stating  that  by  reason  of  the  wrongful  act  or  default  of 
the  defendant  he  was  the  less  able  to  pay  his  debt  (see  ibid.,  p.  363^1. ). 
The  jurisdiction  thus  acquired  was  subsequently  confirmed  by  the 
Uniformity  of  Process  Act,  2  Will.  iv.  c.  39,  which  at  the  same  time 
abolished  the  necessity  of  having  recourse  to  the  fictions  to  which  it 
.wed  its  origin. 

Instances  of  fictions  in  pleading  also  formerly  occurred  in  the  actions 

trover  and  detinue.  Thus,  in  trover  the  declaration  falsely  alleged 
that  the  plaintiff  had  lost  the  goods,  the  subject-matter  of  the  action, 
and  that  the  defendant  had  found  them  (see  Conversion,  Action  of)  ; 
and  in  detinue  the  action  might  be  founded  on  a  supposed  bailment  even 
where  none  such  had  taken  place  (see  Detinue).  The  necessity  for 
making  these  fictitious  and  needless  averments  of  losing  and  finding,  and 
bailment,  in  actions  for  goods  and  their  value,  was  finally  done  away 
with  by  the  Common  Law  Procedure  Act,  1852,  which  at  the  same  time 
abolished  another  fiction  in  pleading  called  express  colour  (15  &  16  Yict. 
c.  76,  ss.  49,  64). 

Another  curious  instance  of  legal  fictions  appeared  in  the  old  form 
of  proceedings  in  an  action  of  ejectment  (see  Recovery  of  Land)  where 
the  declaration  alleged  a  lease  to  an  imaginary  plaintiff  called  John  Doe, 
and  an  entry  and  remainder  in  possession  by  him  under  such  lease  until 
he  was  ejected  by  an  imaginary  defendant  called  Richard  Roe.  These 
proceedings,  it  would  seem,  were  originally  adopted  when  the  forms  of 
action  for  recovery  of  land  by  persons  having  a  freehold  estate  presented 
such  difficulties  that  it  was  desirable  to  sue  in  the  name  of  a  lessee  as 
on  a  chattel  interest  (see  the  Eirst  Report  of  the  Common  Law  Com- 
missioners, 1851,  p.  54,  where  see  also  a  concise  statement  of  the  mode 
in  which  these  proceedings  were  conducted).  See  further.  Feigned 
Issues;  Latitat. 

Fiduciary  Relationship. 

A.  In  regard  to  Undue  Influence. 

1.  Principle. — If  a  fiduciary  relationship  exists  between  the  donor 
and  donee  at  the  time  when  a  gift  is  made,  such  as  to  be  likely  to 
disqualify  the  donee  for  fairly  and  candidly  advising  the  donor  in  regard 
to  the  gift,  and  if  the  gift  is  made  without  the  donor  having  independent 
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advice,  the  onus  of  showing  that  the  gift  was  not  procured  by  undue 
influence  is  cast  upon  the  donee,  should  the  gift  afterwards  come  into 
question.  The  principle  was  stated  by  Brougham,  L.C.,  in  the  following 
terms  {Hunter  v.  Atkins,  1834,  3  Myl.  &  K,  at  p.  135;  40  E.  R.  52;  41 
E.  R.  30) : — "  There  are  certain  relations  known  to  the  law,  as  attorney, 
guardian,  trustee.  If  a  person  standing  in  these  relations  to  client,  ward, 
or  cestui-que  trust,  takes  a  gift,  or  makes  a  bargain,  the  proof  lies  upon 
him  that  he  has  dealt  with  the  other  party,  the  client,  ward,  etc.,  exactly 
as  a  stranger  would  have  done,  taking  no  advantage  of  his  influence  or 
knowledge,  putting  the  other  party  on  his  guard,  bringing  everything  to 
his  knowledge  which  he  himself  knew.  In  short,  the  rule,  rightly  con- 
sidered, is,  that  the  person  standing  in  such  relation,  must,  before  he  can 
take  a  gift,  or  even  enter  into  a  transaction  "  (s.c.  from  which  he  derives 
a  benefit  in  the  nature  of  a  gift),  "place  himself  exactly  in  the  same 
position  as  a  stranger  would  have  been  in ;  so  that  he  may  gain  no 
advantage  whatever  from  this  relation  to  the  other  party  beyond  what 
may  be  the  natural  and  unavoidable  consequence  of  kindness  arising  out 
of  that  relation."  And  in  Huguenin  v.  Baseley  (1807,  14  Ves.  273 ;  33 
E.  R.  526 ;  9  R.  R.  276),  where  a  lady  had  made  a  gift  to  her  spiritual 
adviser,  Lord  Eldon  said :  "  The  question  is  not  whether  she  knew  what 
she  was  doing,  had  done,  or  proposed  to  do,  but  how  the  intention  was 
produced ;  whether  all  that  care  and  providence  was  placed  around  her, 
as  against  those  who  advised  her,  which,  from  their  situation  and  relation 
with  respect  to  her,  they  w^ere  bound  to  exert  on  her  behalf  "  (14  Ves., 
at  p.  300 ;  cp.  :per  Turner,  L.J.,  in  Rhodes  v.  Bate,  1865,  L.  R.  1  Ch.  252). 
It  makes  little,  if  any,  difference  where  a  fiduciary  relationship  exists 
that  the  donor  or  grantor  is  of  full  age  to  understand  the  transaction  (I.e.). 
See  also  Cavendish  v.  Strutt,  1903,  19  T.  L.  R.  483. 

2.  Legal  Adviser  and  Client. — In  this  case  the  rule  goes  beyond  that 
above  stated,  and  applied  in  the  other  instances  mentioned  below.  It 
is  a  "  hard  and  fast  rule  "  that  if  a  gift  inter  vivos  is  made  by  the  client 
to  his  solicitor  or  counsel  {Rhodes  v.  Bate,  supra;  Broun  v.  Kennedy, 
1863,  33  Beav.  133 ;  55  E.  R.  317 ;  4  De  G.,  J.  &  S.  217 ;  46  E.  R.  901 ; 
Wright  v.  Carter,  [1903]  1  Ch.  28),  while  the  relationship  continues, 
without  the  client  having  independent  advice,  it  may  be  set  aside  at  the 
instance  of  the  client  {Liles  v.  Terry,  [1895]  2  Q.  B.  679 ;  Powell  v.  Foivell, 
[1900]  1  Ch.  243 ;  Willis  v.  Barron,  [1902]  A.  C.  271),  or  his  representa- 
tives (see  below,  9).  There  is  no  such  rule  requiring  a  layman  contracting 
with  a  solicitor  to  be  separately  advised,  but  if  he  is  not,  the  onus  of 
supporting  the  contract  is  thrown  on  the  solicitor  {Readdy  v.  Pendergast, 
1887,  55  L.  T.  767). 

3.  Spiritual  Adviser. — The  following  are  cases  w^ithin  the  rule : — 
Priest  or  minister,  and  a  donor  who  has  submitted  to  his  direction 
{Huguenin  \.  Baseley,  supra;  Morley  y.  Loughnan,  [1893]  1  Ch.  736); 
lady  superior  and  nun  (Allcard  v.  Skinner,  1887,  36  Ch.  D.  145); 
spiritualist  medium  and  victim  {Lyon  v.  Home,  1868,  L.  R.  6  Eq.  655). 

4.  Guardian  and  Ward. — {Hylton  v.  Hylton,  1754,  2  Ves.  547; 
28  E.  R.  349 ;  Hatch  v.  Hatch,  1804,  9  Ves.  292 ;  32  E.  R.  615 ;  7  R.  R. 
195 ;  Everitt  v.  Everitt,  1870,  L.  R.  10  Eq.  405 ;  Wright  v.  Carter,  [1903] 
1  Ch.  28.)  An  agreement  made  by  the  guardian  with  the  intending 
husband  of  his  ward  as  a  condition  of  his  consent  to  the  marriage  is 
also  within  the  rule.  To  tolerate  such  an  agreement  would  be  paving 
a  way  for  guardians  to  sell  infants  under  their  wardship  {per  Cowper, 
L.C.,  in  Hamilton  v.  Mohun,  1710,  1  P.  Wms.  118;  24  E.  R.  319).     It 
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makes  no  difference  that  the  guardian  has  not  been  legally  appointed  as 
such  (see  5)  (see  Infants). 

5.  Parent  and  Child. — {Archer  v.  Hudson,  1844,  7  Beav.  551;  49 
E  R  1180;  Turner  v.  Collins,  1871,  L.  R.  7  Ch.  329 ;  HoUyn  v.  HoUyn, 
1889,  41  Ch.  D.  200 ;  Powell  v.  Powell,  [1900]  1  Ch.  243.)  Where  a 
gift  is  made  by  a  child  to  his  father  soon  after  the  child  has  attained 
his  majority,  and  before  he  has  become  "  emancipated,"  the  presumption 
is  that  an  undue  influence  has  been  exercised  to  procure  it  {Archer  v. 
Hudsmi,  swpra).  But  in  this  case  the  fact  that  a  father  has  advised  his 
son  to  assent  to  a  settlement  making  a  provision  for  other  children,  the 
son  having  no  other  adviser,  by  no  means  prevents  the  settlement  from 
being  upheld ;  unless  it  appears  that  the  father  has  used  his  influence 
to  obtain  an  unfair  benefit  for  himself,  such  a  settlement  will,  if  possible, 
be  supported  as  a  Family  Arrangement  {q.v. ;  see  HoUyn  v.  Hoblyn, 
mpra,  cited  in  the  article  referred  to).  So  there  was  set  aside  a  volun- 
tary settlement  of  a  young  lady  just  of  age  in  favour  of  her  step-mother, 
who  persuaded  her  to  make  the  settlement  through  representing  that  it 
would  be  according  to  her  late  father's  wishes  {Powell  v.  Powell,  [1901] 
1  Ch.  243).  Where  a  widow,  who  had  taken  out  administration  of  her 
deceased  husband's  estate,  persuaded  her  daughter  to  sign  a  joint  pro- 
missory note  with  her  to  the  bank  against  an  existing  overdraft,  and 
the  matter  was  explained  to  mother  and  daughter  by  the  bank  manager, 
and  the  daughter  consented,  the  bank  was  held  unable  to  recover  from 
the  daughter  on  the  ground  that  she  had  had  no  independent  profes- 
sional advice  {WMackin  v.  Hibernian  Bank,  [1905]  1  Ir.  R.  296).  The 
rule  applies  also  to  anyone  who,  at  the  material  time,  is  m  loco  parentis 
{Archer  v.  Hudson,  supra  ;  O'Connor  v.  Foley,  [1905]  1  Ir.  R.  1;  [1906] 

1  Ir.  R.  20). 

6.  Trustee  and  Cestui-que  Trust. — In  Barrett  v.  Hartley,  1866,  L.  R. 

2  Eq.  789,  a  settled  account  agreed  to  by  the  cestui-que  trust,  allowing 
the  trustee  a  bonus,  was  set  aside.  A  trustee  cannot  "  bargain  with  his 
cestue-qui  trust  for  a  benefit,  and  it  is  even  said  that  a  cestui-que  trust 
cannot  give  a  benefit  to  his  trustee"  {Vaughton  v.  Nolle,  1861,  30  Beav. 
34;  54  E.  R.  801).  This  statement  is  made  without  qualification  by 
Mr.  Lewin  (on  Trusts,  1904  ed.,  p.  305).  It  is  submitted,  however,  that 
it  goes  too  far,  for  a  trustee  can  even  purchase  the  trust  property  if  he 
deals  with  the  cestui-que  tritst  "  at  arm's  length  "  (Lewin,  p.  566 ;  Coles  v. 
Trecothich,  1804,  9  Ves.  234;  32  E.  R.  592;  7  R.  R.  167).  "There  is 
no  rule  of  law  which  says  that  a  trustee  shall  not  buy  trust  property 
from  a  cestui-que  trust,  but  it  is  a  well-known  principle  of  equity  that> 
if  a  transaction  of  that  kind  is  challenged  in  proper  time,  a  Court  of 
equity  will  examine  into  it,  will  ascertain  the  value  that  was  paid  by 
the  trustee,  and  will  throw  upon  the  trustee  the  onus  of  proving  that 
lie  gave  full  value,  and  that  all  information  was  laid  before  the  cestui- 
cjue  trust  when  it  was  sold "  {'per  Lord  Cairns  in  Thomson  v.  Eastwood^ 
2  App.  Cas.,  at  p.  236,  and  cited  and  approved  in  Dougan  v.  Macpherson, 
[1902]  A.  C.  197). 

7.  Other  cases  where  a  fiduciary  relationship  has  been  found  to  exist : 
doctor  and  patient  {Bent  v.  Bennett,  1839,  4  Myl.  &  Cr.  269 ;  41  E.  R. 
105;  48  R.  R.  94;  Mitchell  v.  Homfray,  1881,  8  Q.  B.  D.  587);  elder 
and  younger  sister  {Harvey  v.  Mount,  1845,  8  Beav.  439 ;  50  E.  R.  172 ; 
68  R.  R.  146);  intending  husband  and  wife  {Pope  v.  Home,  1848, 
11  Beav.  227;  50  E.  R.  804;  83  R.  R.  146;  Corhett  v.  Brock,  1855, 
20  Beav.  524;  52  E.  R.  706);  persons  living  together  as  husband  and 
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wife  {James  v.  Holmes,  1862,  31  L.  J.  Ch.  567;  4  De  G.,  F.  &  J.  470; 
45  E.  R.  1266. 

8.  Where  the  relationship  is  shown  to  have  existed  it  is  presumed 
to  have  continued  down  to  the  time  of  the  gift,  unless  there  is  distinct 
evidence  of  its  earlier  termination  {Rhodes  v.  Bate,  1865,  L.  R.  1  Ch.  252). 
And  where  the  intention  to  make  the  gift  is  conceived  before  the  rela- 
tionship commenced,  but  carried  into  execution  during  its  continuance, 
the  rule  applies  {Allcard  v.  Skinner,  1887,  36  Ch.  D.  145). 

9.  The  gift  may  be  set  aside  at  the  instance  of  the  donor's  executors 
{Morley  v.  Loughnan,  [1893]  1  Ch.  736),  but  not  after  the  donor  himself 
has  confirmed  the  gift  {Mitchell  v.  Homfray,  1881,  8  Q.  B.  D.  587 ;  cp. 
Tijars  V.  Alsop,  1888-89,  36  W.  R.  919 ;  37  W.  R.  339). 

10.  And  the  rule  applies  to  gifts  made  not  directly  to  the  person 
whose  fiduciary  relationship  to  the  donor  would  bring  them  into  ques- 
tion, but  made,  at  his  instance,  to  others,  and  so  that  substantially  he 
would  benefit  by  the  gift ;  for  instance,  to  gifts  to  his  wife  or  children 
{Huguenin  v.  Baseley,  supra;  Liles  v.  Terry,  supra;  Willis  v.  Barron, 
supra  (s.  2)).  And  also  to  strangers  who  have  notice  of  the  circum- 
stances of  the  gift,  and  of  its  voidable  character  {Maitland  v.  Irving, 
1846,  15  Sim.  437;  60  E.  R.  688;  74  R.  R.  115;  Kempson  v.  Ashhee, 
1875,  L.  R.  10  Ch.  15).  But  a  stranger,  dealing  for  value  with  the 
person  imposed  upon,  is  only  required  to  see  that  the  latter  has  had 
independent  advice  {Corhett  v.  Brock,  1855,  20  Beav.  524;  52  E.  R.  706). 

11.  The  right  to  set  aside  the  gift  is  lost  by  Acquiescence  {q.v.)  with 
knowledge  of  the  right  to  set  it  aside,  or  by  ratification  of  it,  after  the 
relationship  has  determined  {Allcard  v.  Skinner,  supra;  Mitchell  v. 
Homfray,  1881,  8  Q.  B.  D.  587;  cp.  Hatch  v.  Hatch,  1804,  9  Ves.  292; 
32E.  R.  615;  7  R.  R.  195). 

12.  Will. — Those  who  take  a  benefit  under  a  will,  and  have  been 
instrumental  in  preparing  or  obtaining  it,  have  thrown  upon  them  the 
onus  of  showing  the  righteousness  of  the  transaction  {per  Lord  Hatherley 
in  Fidton  v,  Andretv,  1875,  L.  R.  7  H.  L.  448,  at  p.  471;  Hegarty  v. 
Xing,  1880,  7  L.  R.  Ir.  18).  The  rule  goes  further  than  this,  and 
wherever  the  will  has  been  prepared  under  suspicious  circumstances,  it 
ought  not  to  be  admitted  to  probate  until  the  party  propounding  it  has 
satisfied  the  Court  that  the  testator  knew  and  approved  of  its  contents 
{Tyrrell  v.  Painton,  [1894]  P.  151).  See  Catching  Bakgains  and 
Undue  Influence. 

[Authorities. — White  and  Tudor's  L.  C. ;  notes  to  Huguenin  v.  Baseley.'] 

B.  Secret  Profits. 

It  is  a  principle  that  a  trustee  shall  not  make  a  profit  from  his 
office,  at  any  rate,  otherwise  than  under  a  bargain  which  is  made  by  the 
<^estui-que  trust  freely  and  deliberately  (see  above,  6).  He  can,  of  course, 
accept  or  bargain  with  the  testator  or  settlor  for  any  benefit  under  the 
will  or  settlement.  The  principle  applies  to  agents  (see  Principal  and 
Agent),  guardians  (see  Infants),  the  directors,  secretary  {M'Kays  Case, 
1875,  2  Ch.  D.  1),  and  promoters  of  a  company,  inspectors  under 
creditors'  deeds  {Chaplin  v.  Young,  1864,  33  Beav.  414;  55  E.  R.  428), 
the  mayor  of  a  corporation  {Bowes  v.  City  of  Toronto,  1858, 11  Moo.  P.  C. 
463  ;  14  E.  R.  770),  and  generally,  to  all  persons  clothed  with  a  fiduciary 
character  (Lewin  on  Trusts,  1904  ed.,  pp.  303  et  seq.). 

Where,  in  such  cases,  the  person  standing  in  the  position  of  principal 
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or  cestid-que  trust  is  sui  juris,  and  such  that  a  contract  could  be  made 
with  him  by  the  person  standing  in  the  position  of  agent  or  trustee  that 
the  latter  shall  retain  the  profit,  and  the  profit  is  disclosed,  and  received 
without  objection,  it  can  be  lawfully  retained  (see  Company,  Vol.  III. 
p.  293 ;  and  Principal  and  Agent). 

[^Authorities. — Lewin  on  Trusts,  1904  ed.,  ch.  xiii. ;  Story  on  Agency, 

192,  207,  214;  Bowstead  on  Agency,  pp.  114-120.] 
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Field. — See  Allotments;  Field  Gardens. 


Field  Gardens. — Provision  is  made  by  the  Inclosure  Acts, 
1845  and  1846,  8  &  9  Vict.  c.  118 ;  9  &  10  Viet.  c.  70,  and  the  Commons 
Acts,  1876,  39  &  40  Vict.  c.  56,  ss.  21,  22,  23,  26,  27,  28;  1878,  41  &  42 
Vict.  c.  56,  s.  4 ;  and  1879,  42  &  43  Vict.  c.  37,  for  the  formation  on  the 
enclosure  or  regulation  of  commons  of  field  gardens  for  the  labouring 
poor,  and  for  their  clearing,  draining,  fencing,  levelling,  and  improvement. 
The  management  of  such  gardens  in  rural  districts  is  now  vested  in  the 
parish  council  as  allotment  wardens  or  in  the  overseers  and  chairman 
of  a  parish  meeting  in  parishes  having  no  council  (56  &  57  Vict.  c.  73, 
ss.  6,  14,  19).  In  urban  districts  the  management  is  in  the  sanitary 
authority.  An  annual  report  must  be  made  by  the  managers  to  the 
Board  of  Agriculture  (39  &  40  Vict.  c.  56,  s.  28 ;  52  &  53  Vict.  c.  30,  s.  2). 
See  Allotments. 

Fieri  Facias. — See  Execution. 

Fighting". — See  Affray;  Assault;  Battery;  Battle,  Trial 
by;  Assembly,  Unlawful;  Duel. 

Fiji. — A  British  Colony  in  the  Southern  Pacific  Ocean,  about 
1200  miles  north-east  of  New  Zealand.  The  colony  consists  of  two 
chief  islands — Vili  Levu  and  Vanua  Levu — and  some  200  smaller 
islands  and  rocks,  and  the  whole  area  of  the  colony,  with  the  depen- 
dency of  Eotumah,  is  7435  square  miles — about  equal  to  that  of  Wales. 

Early  History. — The  Fijian  or  Vitu  Islands  were  first  discovered  in 
1643  by  the  Dutch  explorer,  Tasman,  and  Captain  Cook  visited  and 
named  one  of  the  group — "  Turtle  Island."  The  white  settlement  dates 
from  1835,  when  the  Wesleyan  missionaries  came  over  to  Fiji  from 
Tonga.  In  1859  Thakombau,  the  leading  chief,  offered  the  sovereignty 
of  the  islands  and  200,000  acres  of  land  to  Great  Britain.  This  offer 
was  decHned  by  the  Duke  of  Newcastle  on  the  advice  of  a  special 
commissioner  sent  out  to  investigate  the  question  (Colonel  Smythe's 
report;  see  Parliamentary  Papers,  1862),  and  a  fertile  territory  and 
valuable  naval  and  coaling  station  was  thus  nearly  lost  to  England. 
Fifteen  years  later  Sir  Hercules  Eobinson  conducted  negotiations  which 
resulted  in  the  cession  of  the  islands  to  the  Crown. 

Constitution.— By  Charter  of  January  2, 1875  (St.  E.  &  0.,  Eev.  1904, 
vol.  iv., "  Fiji,"  p.  1),  the  islands  were  erected  into  a  colony  and  provision 
made  for  the  Government,  power  being  expressly  reserved  to  the 
Imperial  Parliament  to  legislate  for  the  colony.  The  charter  was 
modified  by  that  of  October  1,  1880  {ihid.  p.  4),  which  brought  the 
constitution  into  line  with  that  of  the  other  Crown  colonies  by  dispens- 
ing with  the  advice  of  the  Privy  Council  as  to  appointments  to  the 
colonial  legislative  council.     In  December  of  the  same  year  the  island 
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of  Kotumah  was  by  Letters  Patent  {ibid.  p.  6)  annexed  to  the  colony. 
These  provisions  were  consolidated  and  amended  by  Letters  Patent  of 
March  21,  1904  (St.  E.  &  0.,  1904,  p.  647),  under  which,  as  amended  by 
Letters  Patent  of  August  30,  1905  (St.  Ft.  &  0.,  1905,  p.  1445),  the  con- 
stitution is  as  follows.  There  is  a  Governor  (who  is  also  in  practice 
High  Commissioner  for  the  Western  Pacific,  {q.v.)  and  administers 
through  resident  Commissioners  the  neighbouring  British  protectorates), 
with  the  normal  powers  as  to  appointment  of  judges,  pardon,  etc.  (see 
article  Colony,  III.),  and  an  executive  council  consisting  of  four  official 
members.  Laws  ("  ordinances  ")  are  made  by  a  legislative  council,  con- 
sisting of  the  Governor,  ten  official,  six  elected,  and  two  native  members. 
The  colony  is  therefore  a  "  Crown  Colony,"  strictly  so  termed.  See 
article  Colony,  IV.  The  colony  is  divided  into  seventeen  provinces, 
in  ten  of  which  the  chief  official  is  a  Eoko  Tui  (native  chief),  and  in  the 
seven  others  a  European  Commissioner.  The  native  village  council 
system  has  been  developed  into  a  systematic  one,  and  the  power  of 
initiating  legislation  for  the  native  population  has  been,  under  an 
Ordinance  of  1876,  delegated  to  a  Native  Eegulation  Board,  on  which 
nine  Eoko  Tui  and  four  other  natives  have  seats. 

For  the  dependency  of  Eotumah  there  is  a  resident  European  Com- 
missioner who  is,  under  the  Governor,  the  chief  executive  authority,  and 
a  legislative  body — the  Eotumah  Eegulation  Board — consisting  of  the 
Commissioner,  the  Eoko  Tui,  and  the  magistrates  (see  below). 

The  enactments  made  by  this  Board  and  by  the  Native  Eegulation 
Board  alike  require  confirmation  by  the  legislative  council  before 
becoming  law. 

Laws. — The  common  law  of  the  colony  is  that  which  was  in  force  in 
England  on  January  2,  1875 — the  date  of  the  erection  of  the  colony 
{see  Supreme  Court  Ordinance,  No.  14,  of  1875,  ss.  26-28).  The  Statute 
Law  consists  of  Ordinances,  and  of  those  Imperial  Acts  which  apply  to 
the  colony,  or  have  been  so  applied  by  Order  in  Council  (see  below). 

The  power  (abrogated  in  1904)  of  the  Imperial  Parliament  to  legis- 
late directly  for  the  colony  was  exercised  by  the  Fiji  Marriage  Act,  1878, 
41  &  42  Vict.  c.  61,  validating  certain  marriages  celebrated  before  the 
colonial  period.  The  power  reserved  (see  art.  47  of  the  1904  Letters 
Patent)  to  legislate  directly  by  Order  in  Council  is  not  made  use  of. 

Various  Imperial  Acts  have  been  re-enacted  in  the  colonial  statute- 
book,  and  amongst  them  the  Married  Women's  Property,  and  Bills  of 
Exchange  Acts  of  1882,  the  Bills  of  Sales  Act,  1878,  and  the  Bankruptcy 
Act,  1883.  The  Pacific  Islanders'  Protection  Acts  apply  to  natives  of 
Fiji  as  they  do  to  natives  of  the  Pacific  protectorates — but  subject  to 
Fiji  Ordinances. 

The  Colonial  Ordinances  are  printed  in  the  Eoyal  Gazette,  and  also 
in  separate  form ;  at  the  end  of  the  year  they  are  reissued  in  an  annual 
volume.  They  are  numbered  consecutively  for  each  calendar  year,  and 
most  of  them  bear  short  titles. 

Courts. — The  Supreme  Court  of  Fiji  was  established  by  Ordinance 
No.  14  of  1875.  It  is  both  a  Court  of  original  jurisdiction  and  a  Court 
of  appeal  from  the  local  Courts  of  the  colony,  and  also,  under  art.  ^S  of 
an  Order  in  Council  of  March  15,  1893  (St.  E.  &  0.,  Eev.  1904,  v., 
"  Foreign  Jurisdiction,"  p.  484),  from  Court  of  Her  Britannic  Majesty's 
High  Commissioners'  Court  for  the  Western  Pacific  (see  article  Pacific 
Islands).  Appeals  lie  to  His  Majesty  in  Council  from  the  Supreme 
Court,  both  on  appeals  from  the  Western  Pacific  Court  {ibid.)  and  in 
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colonial  cases  (Order  in  Council,  February  22, 1878,  ibid.,  vol.  vL,  "  Judicial 
Committee,"  p.  24). 

The  Supreme  Court  is  also  a  Vice- Admiralty  Court,  and  its  procedure 
as  such  is  regulated  by  rules  made  by  Order  in  Council  under  the 
Imperial  Colonial  Courts  of  Admiralty  Act,  1890,  53  &  54  Vict.  c.  27. 

A  volume  of  decisions  of  the  Supreme  Court  of  Fiji  from  1875  to  1897 
was  prepared  by  the  Attorney-General,  and  published  in  1903. 

There  are  ten  European  and  thirty  native  stipendiary  magistrates. 

In  the  dependency  of  Eotumah  the  Commissioners'  Court  takes  the 
place  of  the  Supreme  Court  except  in  capital  cases,  and  there  are  two 
native  stipendiaries. 

Curremy. — Fiji,  though  one  of  our  youngest  colonies,  was  the  first  in 
which  the  Imperial  Coinage  Act  of  1870  was  put  in  force  (St.  E.  &  0., 
Rev.  1904,  vol.  ii.,  "  Coin  Colonies,"  p.  25),  and  British  sterling  is  the 
only  coin  in  currency ;  there  is  no  paper  currency.  Pre-Victorian  gold 
coins  were  demonetised  in  1893  {ihid.  p.  26). 

Amplication  of  Imimnal  Acts. — The  Colonial  Probates  Act,  1892,  and 
sec.  20  of  the  Finance  Act,  1894,  have  been  applied  by  Order  in  Council 
to  the  colony  (St.  R.  &  0.,  Rev.  1904,  vol.  i.,  "Administration,"  p.  4; 
vol.  iv.,  "  Death  Duties,"  p.  7),  and  Fiji  has  been  grouped  with  the  other 
Australasian  colonies  for  the  purpose  of  inter-colonial  backing  of  extra- 
dition warrants  under  Part  II  of  the  Fugitive  Offenders  Act,  1881  {ihid., 
vol.  v.,  "  Fugitive  Criminal,"  p.  324). 

The  imperial  postal  order  system  has  been  applied  to  the  colony 
(St.  R.  &  0.,  1906,  p.  562),  and  there  is  penny  postage  between  the  home 
country  and  Fiji  (St.  R.  &  0.,  Rev.  1904,  x.  "Post  Office,"  p.  41). 

None  of  the  other  powers  of  applying  or  adapting  by  Order  in  Council 
the  provisions  of  Imperial  Acts  to  a  colony  have  been  exercised  in  the 
case  of  Fiji. 

As  to  the  British  Protectorates  in  the  Western  Pacific,  see  Pacific 
Islands. 

[See  Colonial  Office  List,  1907;  Annual  Report  as  to  Fiji  Parlia- 
mentary Papers,  1906,  C  268420,  268455;  Colonial  Government  Hand- 
book to  Fiji,  Suva,  1892 ;  "  Statement  as  to  the  Laws  and  Legislation  of 
Fiji,"  by  Mr.  F.  S.  Udal,  the  Attorney- General,  Journal  of  Comparative 
I  Legislation,  vol.  i.  p.  361 ;  and  annual  review  of  the  legislation  of  the 
colony  in  the  successive  numbers  of  that  journal.] 

File. — The  name  applied  to  the  bundle  of  documents  in  a  cause 
or  matter,  which  are  usually  strung  together  on  some  kind  of  thread. 
There  is  a  Filing  and  Record  Department  of  the  High  Court  where 
a  large  number  of  documents,  such  as  affidavits,  have  to  be  filed. 
Indexes  or  calendars  of  these  files  are  kept  and  are  accessible  to  the 
pubhc  on  payment  of  the  usual  fee  (R.  S.  C,  1883,  Order  61,  r.  17). 

Filed. — "  '  Filed'  held  to  be  included  in  return  of  non  est  inventus, 
Hunter  v.  Caldivell,"  Easter  Term,  1847  (Dwarris,  Statutes,  2nd  ed., 
p.  673). 

Filter  Beds. — See  Water  Supply. 

Filth. — See  Nuisance  and  Public  Health, 

Filtration. — See  Water  Supply. 
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Final  Hearing". — Where  a  defendant  gave  a  cognovit  not  to 
be  enforced  "  until  after  the  final  hearing  of  a  Chancery  suit  instituted 
by  the  defendant  against  the  plaintiff,  and  the  final  decree  or  order  to  ' 
be  pronounced  thereon,"  it  was  held  that  the  words  "  final  hearing  "  and 
"  final  decree  "  were  not  applicable  to  a  decree  which  was  being  appealed 
from  {Jones  v.  Beynolds,  1834,  1  Ad.  &  E.  384). 

Final  Judgment.— See  Judgment. 

Final  Order.— See  Orders, 

Final  Port. — The  words  "final  port  of  destination  or  of  dis- 
charge "  in  a  marine  commercial  contract  mean  the  port  where  the  ship 
is  intended  to  and  does  discharge  the  bulk  of  her  cargo ;  and  the  last 
port  of  discharge  is  not  the  port  where  the  ship  may  have  been  originally 
destined  to  discharge  any  part  of  her  cargo  but  the  place  where  she  ' 
does  actually  discharge  the  whole  of  it  {Preston  v.  Greemuood,  1784, 
4  Dougl.  28  and  33 ;  Moffat  v.  Ward,  ibid.  29).  The  words  "  last  port 
of  discharge"  in  such  a  contract  mean  "the  last  practicable  friendly 
port  of  discharge"  (Bay ley,  J.,  Broivn  v.  Vigne,  1810,  12  East,  283, 
where  the  ship  was  bound  on  a  voyage  to  the  Plate,  and  the  last  port, 
Buenos  Ayres,  was  in  the  hands  of  the  enemy,  so  that  Monte  Video 
became  the  last  port  of  discharge).  But  in  another  case  where  a  ship 
was  intended  to  go  to  Canton,  but  the  Chinese  War  broke  out,  and  the 
English  stormed  Canton,  and  the  ship  was  lost  at  Hong  Kong,  it  was  i 
held  that  she  was  covered  by  the  policy,  for  Canton  was  still  accessible 
and  available  as  the  final  port  of  discharge,  though  ships  went  there  at 
their  own  risk  (Oliverson  v.  Brightman,  1846,  8  Q.  B.  781 ;  70  E.  E.  642;  ' 
Arnould,  Marine  Insurance,  7th  ed.,  1901,  ss.  466,  467).  A  "final  port" 
may,  however,  not  be  the  last  port  of  discharge  in  a  marine  policy 
{Crocker  v.  Sturge,  1897,  1  Q.  B.  330;  2  C.  C.  43;  and  see  Spalding  v. 
Crocker,  1897,  2  C.  C.  189,  and  Arnould,  500-503);  and  for  the  end 
of  a  voyage  for  the  purposes  of  a  seaman's  contract  of  service,  see 
The  Scarsdale,  1906,  P.  103;  74  L.  J.  P.  135. 

Final  Process. — Another  term  for  execution  on  a  judgment 
or  decree.  The  phrase  is  contrasted  with  "  original  process  "  {q.v.),  which 
signifies  the  step  taken  to  compel  the  defendant  to  appear  in  the  action, 
and  with  "mesne  process"  {q-v.),  which  is  process  issued  during  the 
pendency  of  the  suit. 

Final  Sailing. — These  words,  in  a  charter-party,  bill  of  lading 
or  policy  of  marine  insurance,  mean  "  getting  clear  of  a  port  for  the 
purpose  of  proceeding  on  a  voyage  "  (Lindley,  L.J.,  Price  v.  Livingstone, 
1882,  9  Q.  B.  D.  679-682).  In  a  charter-party  they  are  generally  found 
in  connection  with  the  payment  of  freight,  e.g.  "  an  advance  of  one-third 
freight  within  eight  days  from  final  sailing  of  the  vessel  from  her  last 
port  in  the  United  Kingdom  "  {ihid.) ;  and  in  policies  of  insurance  in 
connection  with  the  beginning  or  continuance  of  the  risk,  e.g.  "  warranted 
to  depart  on  or  before  a  particular  day"  (Moir  v.  Boy.  Ex.  A.  C,  1815, 
3  M.  &  S.  461,  16  E.  E.  330,  613).  The  port  of  which  the  vessel  is  to 
be  clear  means  the  port  understood  in  its  "  ordinary  commercial  sense," 
or  "  that  which  shippers  of  goods,  charterers  of  vessels,  and  shipowners 
mean  by  a  port,"  though  that  may  not  be  identical  with  the  area  of  the 


FINE  69 

port  for  fiscal  purposes  (Jessel,  M.R.,  Price  v.  Livingstone,  above,  p.  681 ; 
Lord  Esher,  Sailing  Ship  Garston  Co.  v.  Hickie,  1885,  15  Q.  B.  D.  580, 
588 ;  quoted  by  Lord  Halsbury,  Hunter  v.  Northern  M.  I.  C,  1888, 
13  App.  Cas.  717  and  723).  This  is  exemplified  by  three  decisions  all 
turning  on  the  question  of  whether  a  ship  had  "  finally  sailed  "  from  the 
port  of  Cardiff.  In  the  first  the  ship  was  in  what  was  then  called  the 
Bute  Ship  Canal,  and  had  got  her  clearances,  and  was  quite  ready  for 
sea,  but  it  was  held  that  she  had  not  sailed  from  the  port,  the  artificial 
channel  being  within  the  port  {Boelandts  v.  Harrison,  1854,  23  L.  J.  Ex. 
169) ;  in  the  second,  the  ship,  after  being  loaded  at  Penarth  Dock,  was 
towed  by  a  tug  seven  or  eight  miles,  which  brought  her  three  miles  into 
the  Bristol  Channel,  and  it  was  held  that  she  had  "  finally  sailed,"  though 
she  was  still  within  the  limits  of  the  port  of  Cardiff  for  fiscal  purposes, 
and  was  driven  ashore  within  the  limits  of  the  port  in  its  commercial 
sense  (Ponce  v.  Livingstone,  above) ;  in  the  third,  where  by  charter-party 
freight  was  to  be  paid  "two-thirds  in  cash  ten  days  after  the  final 
sailing  of  the  vessel  from  her  last  port  in  Great  Britain,"  and  the  ship 
loaded  at  Cardiff  for  Bombay,  and  after  clearing  and  proceeding  down 
the  artificial  channel  leading  from  the  Bute  Docks  to  the  river  Taff, 
collided  with  another  vessel  at  a  place  three  hundred  yards  beyond  the 
junction  of  the  channel  and  the  river  and  had  to  return,  it  was  held 
that  she  had  not  "  finally  sailed,"  for  the  "  port "  extended  beyond  the 
artificial  channel  (Sailing  Ship  Garston  Co.  v.  Hickie,  above).  The  word 
"sailing"  in  a  marine  commercial  contract  is  satisfied  by  the  ship 
breaking  ground  on  the  voyage,  or  beginning  her  voyage  in  a  state  of 
complete  readiness,  though  she  does  not  leave  the  port;  but  if  her 
equipment  is  incomplete,  and  the  voyage  is  not  lond  fide  begun,  it  is 
not  a  "sailing"  (Thompson  v.  Gillespy,  1855,  24  L.  J.  Q.  B.  340;  Hudson 
v.  Bilton,  1856,  26  L.  J.  Q.  B.  27 ;  Lang  v.  Anderdon,  1824,  3  Barn. 
&  Cress.  495,  27  R  R.  412 ;  Lea  L  C  v.  Blogg,  1898,  2  Q.  B.  398  and 
3  C.  C.  1,  218  ;  Carver,  Carriage  by  Sea,  4th  ed.  (1905),  220,  567).  A  vessel 
has  been  held  not  to  have  been  "  despatched  from  Australia  "  when  she 
I  sailed  from  More  ton  Bay,  but  the  crew,  after  going  a  short  distance, 
mutinied  and  insisted  on  her  going  to  Sydney  (Sharp  v.  Gihhs,  1857, 
1  H.  &  K  801 ;  and  see  Van  Baggen  v.  Baines,  1854,  23  L.  J.  Ex.  213, 
"  sailing  from  and  leaving  "  a  port). 

Finder  of  Property.— See  Detinue,  Vol  IV.,  at  p.  546. 

Fine. — In  Crown  cases,  as  in  the  law  of  real  property,  the  term 
fine  (finis  litis)  was  originally  applied  to  a  sum  paid  by  the  defendant  to 
put  an  end  to  the  litigation,  which  was  termed  making  a  fine  with  the 
King.  It  is  distinct  from  Amercement  (q.v.)  (Griesley's  Case,  1588,  8  Co. 
Rep.  38),  being  an  amount  settled  by  a  sort  of  bargain  between  the 
defendant  and  the  justices,  by  which  the  defendant  might  avoid  or  put 
an  end  to  his  imprisonment,  or  to  his  prosecution;  and,  in  fact,  the 
practice  of  making  fines  appears  to  have  been  adopted  by  the  King's 
justices  in  aid  of  the  Exchequer,  and  in  order  to  avoid  the  necessity  of 
having  the  amount  of  amercement  settled  by  a  jury  as  required  by 
Magna  Carta  (see  1  Pollock  and  Maitland,  Hist.  Eng.  Law,  515).  Fines 
seem  at  times  to  have  been  made  in  felony  cases ;  but  they  are  usually 
confined  to  misdemeanors.  Fines  were  in  early  times  also  described  as 
a  ransom  (see  1  Hen.  v.  c.  3 ;  4  Black.  Com.  380),  and  are  always  care- 
fully distinguished  from  Forfeiture  (q.v.). 
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The  sense  in  which  fine  is  now  most  commonly  understood  is  a 
pecuniary  penalty  or  pecuniary  forfeiture  or  pecuniary  compensation 
payable  under  a  conviction  or  order  of  a  Court  in  a  criminal  or  quasi- 
criminal  case  (see  42  &  43  Vict.  c.  49,  s.  49).  The  order  is  usually  if  not 
invariably  to  pay  the  fine  to  His  Majesty.  On  the  abolition  in  1870  of 
forfeitures  on  conviction  for  treason  and  felony  (see  Attainder),  care 
was  taken  to  declare  that  forfeiture  did  not  include  any  fine  or  penalty 
imposed  on  any  convict  by  virtue  of  his  sentence  (33  &  34  Vict.  c.  23, 
s.  5).  A  fine  is  never  imposed  on  a  conviction  of  treason  or  felony 
except  under  the  provisions  of  a  statute  authorising  such  imposition. 
A  fine  may  be  imposed  for  any  misdemeanor  to  any  amount  which 
the  Court  thinks  fit,  subject,  however,  to  any  specific  limit  imposed  by 
a  particular  statute,  and  to  the  Bill  of  Eights  (1  Will.  &  Mary,  c.  2)  and 
Magna  Carta  (25  Edw.  i.  c.  14),  which  prohibit  "  excessive  "  fines  and 
amercements.  The  power  to  fine  at  discretion  is  given  with  respect  to 
one  felony  only  (manslaughter,  24  &  25  Vict.  c.  100,  s.  5).  But  it  is  given 
with  respect  to  all  the  indictable  misdemeanors  punishable  under  the 
Criminal  Law  Consolidation  Acts  of  1861,  24  &  25  Vict.  c.  96,  s.  117; 
c.  97,  s.  73 ;  c.  98,  s.  51 ;  c.  99,  s.  38 ;  c.  100,  s.  71),  and  power  is  given 
to  order  imprisonment  in  default  of  payment. 

At  common  law  the  remedy  for  recovery  of  a  fine  was  not  by  distress 
but  by  writ  of  levari  facias  or  imprisonment  till  the  fine  was  paid  or 
sureties  for  its  payment  were  found.  The  levy  of  fines  imposed  by 
Courts  of  oyer  and  terminer,  etc.,  is  regulated  by  the  Levy  of  Fines  Acts, 
1822  and  1823 ;  and  see  Estreats. 

The  power  to  impose  a  fine  appears  to  have  been  exercised  by  all 
Courts  of  the  Common  Law,  even  by  Courts  leet  {In  re  Bishop,  1292, 
5  Seld.  Soc.  Publ.  45;  20  St.  Tri.  780;  Godfrey's  Case,  1615,  11  Co. 
Eep.  44). 

C&iirts  of  Summary  Jurisdiction. — The  maximum  amount  of  every 
fine  or  penalty  which  may  be  imposed  by  a  Court  of  summary  jurisdic- 
tion depends  on  the  statute,  Order  in  Council,  regulation,  or  by-law 
which  creates  the  offence,  or  upon  sec.  4  of  the  Summary  Jurisdiction 
Act,  1879,  42  &  43  Vict.  c.  49,  which  empowers  a  Court  where  the 
statute  dealing  with  an  offence  punishable  on  summary  conviction  does 
not  authorise  a  fine,  to  impose  a  fine  not  exceeding  £25,  if  imprisonment 
appear  not  to  be  the  appropriate  remedy.  The  fine  is  leviable  by 
Distress.  In  default  of  distress,  imprisonment  may  be  imposed  (11  & 
12  Vict.  c.  43,  s.  19 ;  42  &  43  Vict.  c.  49,  ss.  4,  47). 

The  justices  may  mitigate  the  fines  in  case  of  a  first  offence  (42  &  43 
Vict.  c.  49,  ss.  4,  52 ;  Murray  v.  Thompson,  1888,  22  Q.  B.  D.  142).  But 
this  power  cannot  be  exercised — 

(1)  In  proceedings  under  Acts  relating  to  the  regular  or  auxiliary 
forces ; 

(2)  As  to  fines  inflicted  under  an  Act  carrying  into  effect  a  treaty 
with  a  foreign  State  (42  &  43  Vict.  c.  49,  s.  54) ; 

(3)  In  revenue  cases  {Phillips  v.  Evans,  [1896]  1  Q.  B.  305). 

The  justices  can  also  direct  payment  of  a  fine  by  instalments  (42  &  43 
Vict.  c.  49,  s.  7).  ^ 

The  mode  of  paying  and  accounting  for  fines  levied  under  order  of  a 
Court  of  summary  jurisdiction  is  in  the  main  regulated  by  the  Summary 
Jurisdiction  Eules,  1886 ;  and  see  Paley  on  Convictions,  8th  ed.,  346. 

A  fine,  when  made  or  imposed,  becomes  eo  instanti  a  debt  of  record, 
and  (with  the  alleged  exception  of  an  indictment  for  non-repair  of  a 
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highway)  belongs  to  the  Crown  (E.  v.  Wool/,  1819,  2  Barn.  &  Aid.  609 ; 
21  R.  R.  412),  unless  otherwise  appropriated  by  the  statute  authorising 
its  imposition  (see  Bradlaugh  v.  Clarke,  [1883]  8  A.  C.  354).  Except 
where  otherwise  provided  by  statute  (e.g.  as  to  justices,  ante),  the  sole 
power  to  mitigate  or  remit  a  fine  is  in  the  Crown.  A  power  of  miti- 
gating a  fine  was  at  one  time  exercised  by  the  Court  of  King's  Bench 
under  a  writ  of  Privy  Seal  issued  for  that  purpose  (2  Hawk.  F.  C,  bk.  ii. 
c.  25,  s.  3) ;  but  the  modern  procedure  appears  to  be  by  petition  to  the 
Treasury  (B.  v.  Loveden,  1800,  8  T.  E.  615,  6187i.  (d)),  which  has  taken 
over  the  functions  of  the  Court  of  Exchequer  as  to  this  subject  (see 

t CHEQUER  Practice).  In  certain  cases  where  no  provision  is  made  for 
ment  of  the  costs  of  a  prosecution,  the  Treasury  will  allow  one-third 
L  fine  to  be  paid  to  the  prosecutor  to  reimburse  his  expenses. 
By  the  Bill  of  Rights  grants  or  promises  of  the  fines  or  forfeitures  of 
ticidar  persons  before  conviction  are  declared  illegal  and  void  (1  Will. 
&  Mary,  st.  2,  c.  2,  and  3  Black.  Com.  259).  This  prohibition  did  not 
affect  the  grants  by  charter  of  fines,  etc.,  at  Courts  of  oyer  and  terminer, 
etc.,  in  favour  of  particular  boroughs  or  liberties,  which  in  early  days 
were  common  (see  R.  v.  Maijor,  etc.,  of  London,  1834,  1  C.  M.  &  R.  1 ;  re 
\^^ttinghani  Corporation,  [1897]  2  Q.  B.  502). 

I^B  [Authoi'ities. — Burn,  Justice,  30th  ed.,  "  Fines,  Forfeiture,"  etc.;  Stone's 
^^^tstice,  39th  ed. ;  Valey,  Sttmmary  Convictions,  8th  ed.,  1904;  Douglas, 
Summary  Jurisdiction  Procedure,  9th  ed.,  1907.] 

Fines. — Fines  of  lands  were  a  very  ancient  method  of  transferring 
land,  effected  by  a  process  that  was  in  form  the  compromise  of  an  action. 
They  are  said  by  Lord  Coke  to  have  existed  before  the  time  of  the 
Conquest ;  and  though  this  is  probably  too  early  a  date  to  fix  for  their 
origin,  there  is  no  doubt  that  they  are  of  very  great  antiquity,  and  are 
already  so  treated  by  Glanvill  and  Bracton.  "  A  fine  may  be  described 
to  be  an  amicable  composition  or  agreement  of  a  suit,  either  actual  or 
fictitious,  by  leave  of  the  king  or  his  justices,  whereby  the  lands  in 
question  became  or  were  acknowledged  to  be  the  right  of  one  of  the 
parties  "  (2  Black.  Com.  349).  The  suit  need  not  be  a  fictitious  one,  but 
the  fact  that  by  such  a  suit  so  good  and  unimpeachable  a  title  could  be 
given  to  lands  led  to  the  practice  of  instituting  the  suit  for  the  sake  of 
the  transfer  it  served  to  effect ;  hence  the  origin  and  frequency  of  the 
collusive  actions.  The  person  who  was  formally  the  plaintiff,  and  p-ac- 
tically  the  intending  purchaser,  was  called  the  demandant,  the  defendant 
or  vendor  was  called  the  deforceant;  later  on  the  terms  conusee  and 
conusor  were  used  by  lawyers  to  designate  the  demandant  and  de- 
forceant respectively,  these  having  reference  to  the  recognition  of  the 
right  of  the  one  party  by  the  other.  The  action  was  commenced  by  a 
writ  demanding  the  lands ;  the  deforceant  then  appeared,  and  thereupon, 
in  consideration  of  a  sum  (practically  the  purchase  money)  paid  by  the 
demandant,  acknowledged  the  latter's  right  to  the  lands  in  question, 
the  action  being  compromised  on  these  terms  by  leave  of  the  Court.  The 
fictitious  cause  of  action  was  a  covenant  by  the  deforceant  to  convey  to 
the  demandant  the  lands  forming  the  subject-matter  of  the  action.  The 
leave  of  the  Court  was  granted,  as  a  matter  of  course,  upon  payment  of 
the  requisite  fee,  called  the  post  fine,  later  the  King's  silver.  The  next 
step  was  the  concord,  or  terms  of  compromise — in  modern  parlance,  the 
order  by  consent  was  then  drawn  up  —  setting  out  the  acknowledg- 
ment of  the  demandant's  rights  by  the  deforceant.     The  concord  must 


72  FINES 

have  been  thus  acknowledged  in  person,  either  in  Court  or  before 
a  judge  or  commissioners,  and  the  proceedings,  so  far  as  a  vaUd  and 
effectual  transfer  of  the  property  was  concerned,  were  at  an  end.  The 
official  of  the  Court  then  drew  up  a  short  abstract  of  the  writ  and 
the  concord,  and  from  this  abstract  (called  The  Note)  was  drawn 
the  Foot,  called  also  the  Chirograph,  of  the  Fine.  Indentures  of 
this  chirograph  were  made  and  delivered  to  the  parties.  These  were 
the  title-deeds  of  the  property,  and  set  out  the  whole  transaction  and 
parcels  at  length.  It  is  the  chirograph,  therefore,  which  is  the  evidence 
of  the  owner's  title,  and  the  document  which  should  be  abstracted  in 
any  abstract  of  title  to  property  of  which  the  root  of  title  is  a  fine. 
The  process  above  described  is  called  levying  a  fine.  The  fines  thus 
levied  are  divided  into  four  classes,  according  to  the  operative  words 
used  in  the  concord,  viz. : — 

"(1)  *Sur  conusance  de  droit  come  ceo  que  il  ad  de  son  done,' 
commonly  called  '  a  fine  come  ceo.'  This  is  the  most  frequent,  and  by 
it  the  conusor  acknowledges  that  the  conusee  already  has  the  lands 
by  a  former  gift  of  the  conusor. 

"(2)  'Sur  conusance  de  droit  tantum.'  This  transfers  only  such 
right  as  the  conusor  has,  and  was  most  frequently  used  where  the  fee- 
simple  in  possession  was  not  given. 

"(3)  '  Sur  concessit,'  granting  the  estate  de  novo,  without  acknow- 
ledging any  previous  right. 

"(4)  'Sur  done  grant  et  render,'  being  a  combination  of  (1)  and  (3) 
above,  is  a  species  of  double  fine,  and  used  in  order  to  create  particular 
limitations  of  estate."     (2),  (3),  and  (4)  were  "  executory  fines." 

This  part  of  the  subject  cannot  here  be  treated  at  greater  length, 
and  for  a  more  detailed  explanation  of  the  above  divisions  the  reader 
should  refer  to  Shep.  Touchstone,  and  also  2  Black  Com.  349  et  seq^.  The 
fine,  by  virtue  of  the  common  law,  took  effect  by  estoppel,  and  bound 
the  parties  thereto  and  their  privies.  But  a  far  more  extensive  opera- 
tion and  effect  was  given  to  fines  levied  with  proclamations,  by  virtue  of 
certain  statutes.  It  is  this  latter  class  of  fines  that  are  of  the  greater 
importance,  and  with  which  alone  we  shall  deal  in  the  rest  of  this 
article.  Fines  of  this  class  may  be  divided  into  four  main  heads,  for  the 
purposes  of  dealing  with  their  nature  and  effect,  viz. : — 

(1)  A  fine  by  way  of  bar  of  non-claim. 

(2)  A  fine  by  way  of  barring  an  entail. 

(3)  A  fine  by  a  married  woman. 

(4)  A  fine  enuring  to  uses. 

(1)  A  fine  levied  with  proclamations  barred,  by  virtue  of  the  common 
law,  not  only  parties  and  their  privies,  but  also  all  strangers  who  did 
not  claim  within  a  year  and  a  day.  The  common-law  doctrine,  though 
abolished  by  34  Edw.  iii.  c.  16,  was  restored  in  full  force  by  1  Kich.  ill. 
c.  7,  and  4  Hen.  vii.  c.  24.  The  latter  statute,  however,  extended  the 
time  for  claiming  to  five  years  after  proclamations  made.  To  persons 
under  disabilities  (infants,  femes  covert,  persons  absent  beyond  the  sea, 
etc.)  a  further  period  was  given  of  five  years  after  such  disability  had 
ceased.  The  proclamations  required  by  the  statute  were  sixteen,  four 
times  a  term  for  four  successive  terms ;  these  were  subsequently  reduced 
to  one-fourth  of  the  number  respectively  by  31  Eliz.  c.  2.  As  to  claim- 
ing by  entry,  it  was  provided  by  4  Anne,  c.  16,  that  an  action  must  be 
brought  within  one  year,  and  the  claimant  establish  his  right,  otherwise 
such  entry  was  to  be  of  no  effect. 
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(2)  A  fine  levied  by  a  tenant  in  tail  operated  to  bar  his  issue,  thus 
creating  a  base  fee  {q.v.) ;  for  although  the  Statute  de  Donis  expressly 
provided  that  a  fine  so  levied  should  be  void  at  law,  a  fine  levied  with 
proclamations  operated  by  virtue  of  the  Statute  4  Hen.  vii.  c.  24,  called 
the  First  Statute  of  Fines.  The  Second  Statute  of  Fines,  32  Hen,  viii. 
c.  36,  expressly  declared  this  to  be  the  law  by  enacting  that  all  fines 
levied  with  proclamations,  according  to  the  statute  {i.e.  4  Hen.  vii.  c.  24), 
by  any  person  of  full  age  of  twenty-one  years,  of  any  manor,  lands, 
tenements,  or  hereditaments,  before  the  time  of  the  said  fine  levied  in 
any  wise  entailed  to  the  person  or  persons  so  levying  the  said  fine,  or  to 
any  of  the  ancestors  of  the  same  person  or  persons  in  possession,  rever- 

.on,  remainder,  or  in  use,  should  be,  immediately  after  the  fine  had 
en  levied,  engrossed,  and  proclamations  made,  adjudged  and  taken  as 
a  sufficient  bar  and  discharge  against  the  said  person  and  persons  and 
their  heirs  claiming  the  said  lands  or  any  part  thereof  only  by  force  of 
such  entail  (s.  1). 

But  a  fine  thus  levied  did  not  (otherwise  than  by  "tortious  operation") 
bar  a  reversion  or  remainder  unless  the  reversioner  or  remainderman 
concurred,  and  owing  to  this  defect  recoveries  were  more  frequently 
resorted  to  for  this  purpose  (see  Estates  of  Inheritance,  Estates  Tail ; 
Eecoveries). 

(3)  Fines  hy  Married  Women. — Fines  were  frequently  levied  by 
married  women  for  the  purpose  of  extinguishing  their  rights  in  the 
lands  in  question.  It  was  a  frequent  mode  of  barring  dower,  also  of 
releasing  a  wife's  interest  in  lands  of  which  she  and  her  husband  were 
joint  tenants.  In  the  former  instance,  as  there  was  no  need  to  bind 
any  persons  other  than  parties,  there  would  be  a  sufficient  bar  by 
estoppel  of  the  right  to  dower,  and  proclamations  were  unnecessary. 
As  to  the  married  woman's  separate  examination  and  acknowledgment, 
see  infra. 

(4)  Fines  to  Uses. — These  were  adopted  for  the  same  purposes  as 
feoffments  to  uses  (see  Feoffments).  The  uses  were  set  out  in  an 
accompanying  deed ;  the  latter  was  said  either  to  lead  or  declare  uses 
respectively  according  to  whether  it  was  executed  before  or  after  the 
levying  of  the  fine.  The  uses  or  trusts  were  declared  by  the  conusor, 
the  relationship  between  the  latter  and  the  conusee  being  that  of  settlor 
and  trustee. 

The  above  are  the  chief  purposes  and  effects  of  fines.  As  to  their 
validity,  we  may  add  that  for  a  fine  to  be  valid  and  of  any  effect  the 
parties  must  have  some  interest  in  the  lands  at  the  time  of  levying  it ; 
if  not,  it  could  be  set  aside  by  third  parties  on  the  old  plea  of  "partes 
finis  nihil  habuerunt."  The  plea  was  available  if  the  parties  had  at  the 
time  only  a  chattel  interest  in  the  lands ;  on  the  other  hand,  any  estate 
of  freehold,  whether  in  possession  or  expectancy,  would  support  the  fine. 
But  a  fine  could  also  operate  by  tort  in  precisely  the  same  way  as  a 
feoffment  (see  Feoffment,  Tortious  Operation  of  a  Feoffment).  Further, 
in  the  case  of  a  married  woman  levying  a  fine,  she  must  have  been 
examined  apart  from  her  husband  before  acknowledging  the  note. 

Fines  and  recoveries  were  abolished  by  the  Act  3  &  4  Will.  iv.  c.  74. 
The  Act  was  entitled  "  an  Act  for  the  abolition  of  fines  and  recoveries, 
and  for  the  substitution  of  more  simple  modes  of  assurance."  It  enacts 
that  no  fines  or  recoveries  shall  be  levied  or  suffered  after  December  31, 
1833,  except  in  the  case  where  the  writ  had  been  already  issued.  The 
Act  gives  tenants  in  tail  the  power  of  disposing  otherwise  than  by  will 
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of  entailed  lands  in  fee-simple,  as  against  all  persons  claiming  under 
the  entail,  and  also  subject  to  the  conditions  therein  prescribed,  as  against 
remaindermen  and  reversioners.  It  provides  also  for  the  enlargement 
of  base  fees  and  the  enrollment  of  disentailing  deeds. 

The  Act  also  empowers  a  married  woman  to  dispose  of  property,  with 
her  husband's  consent,  as  fully  as  if  she  were  a  feme  sole.  The  provisions 
of  the  Act,  as  the  title  states,  are  by  way  of  substitution  for  the  old  fines 
and  recoveries,  and  the  proceedings  as  to  acknowledgment  and  examina- 
tion are  regulated  on  the  old  lines.  For  this  reason  it  will  be  sufficient, 
on  this  part  of  the  subject,  to  refer  the  reader  to  Acknowledgment  of 
Deeds  ;  on  the  provisions  of  the  Fines  and  Kecoveries  Act  as  to  estates 
tail,  to  Estates  of  Inheritance,  Estates  Tail ;  on  the  provisions  as  to 
alienation  by  married  women,  to  Husband  and  Wife. 

[Authorities. — See  Cruise  on  Fines  and  Recoveries;  Challis,  Laio  of 
Real  Property ;  and  also  the  "  Introductory  Essay  on  Assurances "  to 
Comyn's  Abstracts  of  Title,  by  Mr.  Challis.] 

Fines  (in  Copyholds).— See  Copyhold. 

FirC- — 1.  As  to  the  criminal  use  of  fire,  see  Arson. 

Lighting  bonfires  in  streets,  thoroughfares,  or  public  places  is  a  petty 
misdemeanor,  punishable  on  summary  conviction  (2  &  3  Vict.  c.  47,  s.  54 
(16),  London;  10  &  11  Vict.  c.  89,  s.  28,  other  urban  districts). 

2.  Persons  who  use  fire  are  bound  to  take  all  reasonable  precautions 
to  prevent  its  spreading  to  or  damaging  the  property  of  others,  inasmuch 
as  it  is  a  dangerous  element,  and  falls  within  the  rule  of  Rylancls  v. 
Fletcher,  1868,  L.  K.  2  H.  L.  330. 

Damage  caused  by  criminal  use  of  fire  is  recoverable  from  the  offender, 
subject  only  to  the  now  almost  obsolete  rule  that  if  the  criminal  act  was 
a  felony  the  offender  must  be  prosecuted  before  the  action  is  tried. 

No  action  for  damage  by  fire  results  where  the  fire  arises  by  mere 
accident  in  a  building,  and  spreads  to  or  damages  the  property  of  another 
(14  Geo.  in.  c.  78,  s.  86).  This  provision,  re-enacted  from  6  Anne,  c.  58, 
is  contained  in  an  Act  most  of  which  applied  only  to  the  city  of  London 
and  certain  metropolitan  parishes,  but  appears  to  apply  to  the  whole  of 
England  {Richards  v.  Fasto,  1846,  15  Mee.  &  W.  244,  251 ;  Filliter  v. 
Fhippard,  1848,  11  Q.  B.  347 ;  75  R.  E.  401 ;  Fx  parte  Goreleij,  1864,  33 
L.  J.  Bank.  1 ;  Westminster  Fire  Office  v.  Glasgoiv  Provident  Society,  1888, 
13  App.  Cas.  699,  713,  716).  The  enactment  varies  the  rule  of  the 
common  law  that  a  man  was  primd  facie  liable  to  an  action  on  the  case 
for  damage  by  fire  arising  on  and  spreading  from  his  land.  But  where 
it  is  proved  that  a  fire  arises  by  negligence  of  the  owner  or  his  servants 
or  contractors,  an  action  will  still  lie,  notwithstanding  the  statute 
(Filliter  V.  Phippard,  1848,  11  Q.  B.  347 ;  75  R.  R.  401 ;  Black  v.  Christ 
Church  Finance  Co.,  [1894]  A.  C.  48).  This  subject  is  very  fully  treated 
in  Beven  on  Negligence,  2nd  ed.,  pp.  587-606. 

By  the  Railway  Fires  Act,  1905,  which  comes  into  operation  on 
January  1,  1908,  railway  companies  are  made  liable  for  damage  to 
agricultural  lands  or  crops  caused  by  sparks  or  cinders  emitted  from  a 
locomotive  engine  used  on  any  railway  (s.  1) ;  but  this  section  is  not  to 
apply  in  the  case  of  any  action  for  damage  unless  the  claim  does  not 
exceed  £100  (s.  1,  subs.  3).  Railway  companies  are  given  by  sec.  2 
certain  powers  for  the  prevention  and  extinction  of  fires  so  caused. 
Notice  of  any  claim  under  the  Act  must  be  in  writing,  and  sent  to  the 
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railway  company  within  seven  days  of  the  occurrence  of  the  damage, 
and  particulars  of  damage  must  be  given  within  fourteen  days  (s.  3). 
By  the  definition  clause  (s.  4)  it  is  important  to  observe  that  "  railway  " 
includes  any  light  railway  and  any  tramway  worked  by  steam  power. 

Contractual  liability  for  damage  caused  by  fire  arises  (1)  under 
policies  of  insurance  against  fire  (see  Fire  Insurance);  (2)  under 
contracts  of  tenancy.  Under  English  law  if  property  let  on  lease 
is  destroyed  or  injured  by  fire  the  lease  continues  and  the  landlord  is 
under  no  obligation  apart  from  express  contract  to  abate  or  forego  the 
rent  or  reinstate  the  premises.  The  tenant  is  liable  for  waste  if  the 
fire  arose  by  negligence ;  but  not  liable  at  all  if  it  was  accidental,  unless 
he  has  covenanted  to  repair  and  maintain  the  property,  on  which  event 
he  must  reinstate  the  damaged  buildings  or  pay  damages  {Dighy  v. 
Atkinson,  1815,  4  Camp.  278;  16  E.  E.  792;  and  see  Porter  on  Insur- 
ance, 2nd  ed.,  pp.  271-274).  If  the  landlord  is  insured  his  insurer  can, 
on  paying  the  loss,  enforce  the  tenant's  covenant  by  subrogation  (Andreivs 
v.  Patriotic  Insurance  Co.,  1886,  18  L.  E.  Ir.  355 ;  Darrell  v.  TihUts,  1880, 
5  Q.  B.  D.  560). 

Shipowners  are  exempted  from  liability  for  injury  by  fire  to  goods 
rried  by  them  by  sec.  502  of  the  Merchant  Shipping  Act,  1894,  57  & 
58  Yict.  c.  60. 

Pawnbrokers,  on  the  contrary,  are  absolutely  liable  for  pledges 
destroyed  by  fire  (35  &  36  Vict.  c.  96,  s.  27).  See  Attenborough  on 
'aiunbrokers,  p.  103. 

Firearms. — This  term  includes  all  kinds  of  cannon,  rifles,  shot- 
guns, and  pistols,  whatever  the  compound  used  for  propelling  the  missile 
or  bullet. 

1.  Trade. — The  manufacture  and  testing  of  firearms  by  private  per- 
sons is  regulated  by  local  Acts,  as  to  proof-houses,  of  which  the  latest 
appears  to  be  31  &  32  Vict.  c.  cxiii. 

The  exportation  of  firearms  may  be  prohibited  by  proclamation  of 
Order  in  Council  (42  &  43  Vict.  c.  21,  s.  8),  and  their  importation  may 
be  prohibited  by  Order  in  Council  (39  &  40  Vict.  c.  36,  s.  43). 

2.  Taxation. — See  Excise. 

3.  Offences. — As  to  the  use  of  firearms  for  poaching,  see  Game  Laws. 
The  more  serious  offences  with  firearms  are  dealt  with  under  Murder  ; 
Offences  against  the  Person  ;  Drilling,  Unlawful  ;  Manslaughter. 
Under  the  Bill  of  Eights,  1  W.  &  M.  s.  2,  c.  2,  it  is  lawful  to  carry  arms 
for  self-defence.  By  25  Edw.  ill.  stat.  5,  c.  2,  it  is  declared  that  riding 
armed  openly  or  secretly  with  men  of  arms,  to  slay  him,  rob  him  or  take 
him,  or  retain  him  till  he  pays  ransom,  is  not  within  the  Statute  of 
Creases,  but  felony  or  trespass  according  to  the  circumstances.  2  Edw.  n. 
c.  7  forbids  coming  armed  to  Parliament.  And  in  the  case  of  R. 
V.  Meade,  1903,  19  T.  L.  E.  540,  the  defendant  was  convicted  on  indict- 
ment under  the  Statute  of  Arms,  2  Edw.  in.  c.  3,  for  wantonly  discharging 
firearms  in  the  public  street,  and  it  would  seem  that  it  is  also  an  offence 
at  common  law  to  go  abroad  armed  in  a  public  street  so  as  to  be  a  nuisance 
and  terror  to  the  lieges. 

As  to  training  to  the  use  of  arms  without  lawful  authority,  see 
Drilling,  Illegal. 

The  following  offences  with  respect  to  firearms  are  punishable  on 
summary  conviction  : — {a)  Being  found  drunk  on  a  highway  or  public 
place  in  possession  of  loaded  firearms  (35  &  36  Vict.  c.   94;    s.  12); 


76  FIEE  BEIGADE 

(b)  wantonly  discharging  a  gun  or  pistol  within  fifty  feet  of  the  centre 
of  a  highway  which  is  a  carriage-way  or  cart-way  (5  &  6  Will.  iv. 
c.  50,  s.  72 ;  Glen  on  Highways) ;  fine,  40s.,  or  imprisonment  not  over 
fourteen  days.  It  is  not  clear  how  far  this  affects  sportsmen  {Harrison 
V.  Duke  of  Rutland,  [1893]  1  Q.  B.  142) ;  (c)  in  urban  districts  outside 
London,  to  discharge  firearms  in  a  street  (10  &  11  Vict.  c.  89,  s.  29); 
{d)  in  the  metropolitan  police  district  (i.)  to  discharge  cannon  within 
three  hundred  yards  of  a  dwelling-house  (2  &  3  Vict.  c.  47,  s.  55),  (ii.)  to 
keep  ships'  guns  loaded  with  ball  on  the  Thames  or  to  fire  them  at  night 
(s.  36),  (iii.)  to  discharge  firearms  wantonly  in  a  thoroughfare  or  public 
place  to  the  damage  or  danger  of  any  person  (s.  54  (15)). 

Urban  councils  in  districts  where  the  Public  Health  Act,  1890,  has 
been  adopted  may  make  by-laws  to  prevent  danger  from  the  use  of  fire- 
arms in  shooting-ranges  and  galleries  (53  &  54  Vict.  c.  59,  s.  30). 

By  the  Pistols  Act,  1903,  3  Edw.  vii.  c.  18,  penalties  are  imposed 
on  persons  who  sell  or  hire  pistols  without  observing  the  precautions 
imposed  by  the  Act  (s.  3).  Sale  to  drunkards  or  lunatics,  or  persons 
under  18,  is  prohibited  (ss.  4,  5). 

Owing  to  the  dangerous  character  of  firearms,  persons  loading, 
carrying,  or  using  them  are  bound  to  take  the  greatest  care  to  avoid 
injury  to  others  who  are,  or  may  be,  within  range  ( Weaver  v.  Ward, 
Hob.  134;  Dixon  v.  Bell,  1816,  5  M.  &  S.  198;  Potter  v.  Faulkner, 
1861,  1  B.  &  S.  800).  For  failure  in  this  duty,  otherwise  they  may 
be  liable  to  indictment  or  action  if  any  person  is  killed  or  injured  by 
omission  of  the  requisite  precautions  {R.  v.  Salmon,  1880,  6  Q.  B.  D.  79; 
R.  V.  Hutchinson,  1864,  9  Cox  C.  C.  555 ;  Arch.  Cr.  PL,  23rd  ed.  805). 
But  it  has  been  held  that,  in  the  absence  of  intention  or  negligence, 
no  liability  attaches  to  a  person  who  shoots  another  {Stanley  v.  Powell, 
[1891]  1  Q.  B.  86 ;  see  Beven,  Negligence,  2nd  ed.,  53,  604,  678,  683). 

Fire  Brigade— See  Fire  Police. 

Fire  Escape-— See  Fire  Police. 

Fire  (in  Commercial  Contracts) Although  ship- 
owners are  exempted  by  statute  from  liability  for  any  loss  or  damage 
by  fire  to  goods,  merchandise,  or  any  other  things  taken  in  or  put  on 
board  their  ships  which  happens  without  their  actual  fault  or  privity 
(M.  S.  A.,  1894,  s.  502  (1)),  "  fire  "  is  a  common  exception  in  charter- 
parties  and  bills  of  lading,  because  of  the  (partially)  wider  protection 
afforded  by  it.  The  statute  provides  that  "  the  owner  of  a  British  sea- 
going ship,  or  any  share  therein,  shall  not  be  liable  to  make  good  to  any 
extent  whatever  any  loss  or  damage  happening  without  his  actual  fault 
or  privity  in  the  following  cases,  namely : — (i.)  Where  any  goods,  mer- 
chandise, or  other  things  whatsoever  taken  in  or  put  on  board  his  ship 
are  lost  or  damaged  by  reason  of  fire  on  board  the  ship."  It  has  been 
held  under  a  previous  Act  (26  Geo.  iii.  c.  86,  s.  2),  almost  identical  in  its 
wording  with  the  present  one,  that  a  fire  on  board  a  lighter  used  in 
landing  goods  from  a  ship  is  not  within  the  protection  of  the  statute 
{Morewood  y.  Pollok,  1853,  22  L.  J.  Q.  B.  250),  and  that  the  exemption 
did  not  apply  to  fires  in  small  craft  engaged  in  inland  navigation 
{Hunter  v.  WGown,  1819,  1  Bli.  573;  4  E.  E.  210;  20  Pt.  E.  198). 
Under  the  present  Act,  where  fire  was  caused  owing  to  the  negligence 
of  the  crew  in  overheating  a  stove  which  was  perfectly  safe  if  properly 
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used,  it  was  held  that  the  defendant  was  not  "  privy  "  to  the  negligence 
of  the  crew,  and  that  the  statutory  exemption  applied.  It  was  further 
held  that  damage  by  smoke,  and  by  water  used  in  extinguishing  the  fire 
was  damage  "  by  reason  of  "  fire  within  the  meaning  of  the  statute  {The 
Diamond,  [1906]  P.  282). 

Apart  from  the  statutes  cited  above,  the  contractual  rights  and 
liabilities  of  parties  to  marine  insurance  was  till  recently  largely 
governed  by  the  common  law.  The  recent  Marine  Insurance  Act,  1906, 
6  Edw.  VII.  c.  41,  codifies  the  law  relating  to  marine  insurance  (see 
Marine  Insurance).  But  it  provides  (s.  91)  that  the  rules  of  common 
law,  unless  inconsistent,  shall  continue  to  apply.  The  cases  cited  below 
are  still  therefore  of  importance.  It  has  been  held  that  the  con- 
tractual exception  covers  all  fires  happening  while  the  goods  are  in  the 
hands  of  the  shipowner  under  the  contract,  i.e.  till  delivery,  and  may  be 
JO  expressed,  e.g.  "  fire  on  board  in  bulk  or  craft  or  wharf,  in  warehouse 
)r  cases  or  on  shore"  {Gatliffe  v.  Bourne,  1844,  7  Man.  &  G.  865; 
B.  N.  C.  314;  44  R.  R.  714;  c^j).  Carver  on  Carriage  hy  Sea,  4th  ed. 
8.  467) ;  but,  at  the  same  time,  it  will  not  apply  to  loss  by  fire  caused  by 
the  negligence  of  the  shipowner's  servants  who  are  navigating  the  ship, 
unless  it  is  so  expressly  stipulated  {The  Xantho,  1887,  12  App.  Cas.  503, 
ilO,  and  515;  cp.  6  Edw.  vii.  c.  41,  s.  55  (2)  («));  nor  does  it  exempt 
:he  shipowner  from  contributing  in  general  average  for  loss  caused  by 
fire  except  under  the  same  condition  {Schmidt  v.  Royal  Mail  Co.,  1876, 
1:5  L.  J.  Q.  B.  646).  Fire  is  not  a  "  peril  of  the  sea  "  in  a  commercial 
contract,  if  accidentally  caused  {Hamilton  v.  Pandorf,  1887,  12  App.  Cas. 
518,  527);  nor  is  it  an  "act  of  God"  unless  quite  independent  of  human 
iction,  e.g.  caused  by  lightning  {Forward  v.  Pittard,  1785,  1  T.  R.  27; 
R.  R.  142). 

In  policies  of  insurance  "fire"  is  generally  specified  as  a  peril 
isured  against,  and  this  has  been  held  to  include  a  fire  voluntarily 
"caused  in  order  to  avoid  the  ship's  capture  by  an  enemy  {Gordon  v. 
Bimmington,  1807, 1  Camp.  123  ;  10  R.  R.  656);  fire  caused  by  lightning 
accident  or  the  act  of  enemies ;  fire  on  board  a  steamer  just  as  in  any 
other  vessel  {Pattison  v.  Mills,  1828,  1  Dow.  &  C.  H.  L.'  342 ;  6  E.  R. 
553) ;  an  accidental  fire  to  goods  landed  and  stored  ashore  in  the  ordinary 
course  of  a  particular  trade  {Pelly  v.  Boy.  Ex.  A.  C,  1757,  1  Burr.  341) ; 
and  fire  due  to  the  negligence  of  the  master  or  crew,  if  they  were 
originally  competent,  i.e.  when  the  voyage  began  {Busk  v.  Boy.  Ex.  A.  C, 
1818,  2  Barn.  &  Aid.  73;  20  R.  R.  350).  It  seems  also,  in  a  policy  on 
the  ship  as  distinguished  from  a  policy  on  goods,  that  loss  caused  by 
imminent  danger  of  fire  by  spontaneous  combustion  of  coal  would  be 
covered  {The  Knight  of  St.  Michael,  [1898]  P.  30,  approved  in  Iredale  v. 
China  Trades  Insurance  Co.,  1900,  2  Q.  B.,  at  p.  518).  It  does  not  include 
damage  done  by  explosion  of  steam  {Thames  and  Mersey  M.  I.  C.  v. 
Hamilton,  1887,  12  App.  Cas.  484,  over-ruling  West  Padia  Tel.  Co.  v. 
Home  and  Colonial  M.  I.  C,  1880,  6  Q.  B.  D.  51) ;  nor  fire  caused  by 
spontaneous  combustion,  i.e.  the  inherent  vice  of  the  thing  insured  {cp. 
6  Edw.  vii.  c.  41,  s.  55  (2)  (c)),  or  by  its  damaged  condition  at  shipment 
{Boyd  V.  Dubois,  1811,  3  Camp.  133);  though  if  the  goods  insured  are 
sea-damaged  after  shipment,  and  ignite,  the  loss  is  covered  by  the 
policy,  and  so  is  any  loss  to  the  ship  or  to  other  goods  not  inherently 
vicious  caused  by  fire  due  to  the  inherent  vice  of  the  goods  insured 
{Montoya  v.  London  Ass.  Co.,  1851,  6  Ex.  Rep.  451).  See  Marine 
Insurance. 
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Nature  of  Contract. — Fire  insurance  is  a  contract  whereby  in  con- 
sideration of  the  payment  of  an  agreed  premium  the  insurer  undertakes 
to  make  good  to  the  assured  any  loss  or  damage  which  may  happen  to 
specified  property  during  a  stipulated  period.  Fire  policies,  in  this 
respect  differing  from  marine  policies — are  usually  for  a  specific  sum, 
which  bears  no  necessary  relation  to  the  value  of  the  property  insured. 
The  amount  payable,  in  case  of  a  loss,  therefore,  is  not  determined  by 
the  value  of  the  property  insured  and  injured,  but  simply  by  the  amount 
of  the  damage.  The  sum  payable  can  in  no  case  exceed  the  amount 
named  in  the  policy ;  but,  as  the  contract  is  a  contract  of  indemnity,  if 
the  loss  is  less,  the  amount  for  which  the  insurer  is  liable  will  also  be 
less.  In  some  cases,  however,  especially  where  the  risk  is  large,  a  term 
is  inserted  in  the  policy  providing  that  the  insurers  shall  be  liable,  in 
the  event  of  loss  by  fire,  to  make  good  such  proportion  out  of  the  loss 
as  the  sum  assured  shall  bear  to  the  total  value  of  the  property  at  the 
time  the  fire  breaks  out ;  thus  making  the  assured  his  own  insurer  for 
the  residue.  Such  terms  are  called  average  clauses  or  average  policies, 
and  are  similar  to  marine  insurances.  The  contract  is  usually  contained 
in  a  written  instrument  called  a  policy,  which  must  bear  a  penny  stamp 
(54  &  55  Vict.  c.  39,  s.  99).  But  it  might  be  made  by  parol,  though  a 
duly  stamped  policy  must  be  executed  within  a  month  afterwards  {ibid. 
s.  100),  under  a  penalty  of  £20. 

Insurable  Interest. — By  reason  of  the  Gambling  Act,  14  Geo.  in.  c.  43, 
the  contract  is  void,  if  made  on  any  event  wherein  the  person  for  whose 
benefit  or  on  whose  account  the  policy  is  made  has  no  interest,  or  so  far 
as  it  is  made  for  a  greater  sum  than  the  amount  or  interest  of  the 
insured  in  such  event.  The  Act  also  requires  (s.  2)  that  the  name 
or  names  of  the  person  or  persons  interested,  or  for  whose  benefit  or  on 
whose  account  the  policy  is  made,  shall  be  inserted  in  the  policy.  The 
effect  of  the  decisions  may  be  summed  up  by  saying  that  any  legal  or 
equitable  estate  or  right  or  responsibility,  which  may  be  prejudicially 
affected  by  a  fire,  will  confer  an  insurable  interest.  For  instance,  a 
trustee  may  insure  the  trust  property  held  by  him,  and  in  case  of  an 
infant  cestui-que  trust  is  expressly  authorised  to  do  so  by  statute  (44  & 
45  Vict.  c.  41,  s.  42) ;  so  may  a  bailee  of  goods ;  and  so  may  an  equitable 
owner ;  or  a  person  who  by  another  contract  has  made  himself  contin- 
gently liable  as  an  usurer.  The  contract  is  a  personal  one,  and  the 
assured  cannot  generally  transfer  the  prospective  benefit  with  the  goods 
or  premises  to  their  purchaser ;  for  the  assured  must  be  interested  both 
at  the  time  of  effecting  the  policy  and  when  the  loss  occurs.  A  sale, 
however,  subsequent  to  the  loss  would  not  prevent  the  assured  suing  as 
a  trustee  for  the  purchaser  (SparkesY.  Marshall,  1836,  3  Bing.  N.  C.  761); 
or,  since  the  Judicature  Acts,  the  purchaser  suing  in  his  own  name  if  his 
<3ontract  of  purchase  gives  him  the  right  to  do  so. 

Conditions  of  the  Policy . — The  contract  is  usually  entered  into  on  the 
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|l^)asis  of  a  proposal  signed  by  the  intending  assured,  or  by  some  person 
authorised  on  his  behalf.  The  proposal  consists  chietly  of  written  answers 
to  questions  framed  by  the  insurance  companies  for  their  guidance  and 
protection,  and  it  is  essential  that  the  questions  should  be  answered 
truly.  A  knowingly  false  answer  to  an  inquiry  is  deemed  fraudulent, 
and  would  vitiate  the  policy.  In  some  cases  even  innocent  misstate- 
ments have  sufficed  to  avoid  the  contract,  if  it  was  entered  into  on  the 
faith  of  their  being  correct.  Every  fact  that  is  in  itself  material  to  be 
known  to  the  insurer  ought  to  be  communicated,  and  the  fact  that  the 
proposer  did  not  consider  it  to  be  material  would  be  no  justification  for 
its  concealment  (Lindenau  v.  Desborougli,  1828,  8  Barn.  &  Cress.  586 ; 
Moem  V.  Heyworth,  1842,  10  Mee.  &  W.  155 ;  62  E.  K.  554).  So  also  it 
is  important,  not  only  for  the  purposes  of  identification,  but  also  for  the 
purpose  of  properly  estimating  the  risk,  that  the  property  to  be  insured 
should  be  accurately  described.  Locality  is  part  of  the  description; 
thus  goods  insured  in  a  certain  building  would  not  be  protected  if  moved 
elsewhere  {Pearson  v.  Commercial  Union  Insurance  Co.,  1876,  1  App.  Cas. 
498).  So  also  an  alteration  in  the  structure  of  a  building,  or  in  the 
nature  of  its  contents  after  a  policy  is  effected,  may  avoid  a  contract 
made  on  the  footing  of  circumstances  which  no  longer  exist.  If  the 
alteration  increases  the  risk,  the  insurer  would  not  improbably  insist  on 
^^he  policy  being  considered  as  at  an  end.  How  far  any  particular  altera- 
^Kon  may  have  this  effect  is  a  question  of  fact,  to  be  determined  by  the 
^jury  or  Court  who  have  to  decide  the  case.  Unless  the  policy  provides 
for  the  matter  specifically,  any  change  within  the  limits  of  fair  and  honest 
dealing  is  permissible,  even  though  to  that  change  the  destruction  of  the 

Hroperty  may  be  due  (May  on  Insurance,  s.  225). 
Even  if  there  has  been  a  breach  of  the  express  or  implied  conditions 
rhich  would  entitle  the  insurers  to  avoid  the  policy,  it  must  be  remem- 
bered that  it  may  be  and  often  in  fact  is  waived,  either  expressly  or 
by  acquiescence.  Acceptance  of  a  premium  after  notice  of  the  breach 
amounts  to  acquiescence  {Whig  v.  Harvey,  1855,  5  De  G.,  M.  &  G.  265 ; 
43  E.  Pt.  872). 

Policies  often  provide  for  the  transfer  of  the  insurance  to  other 
property  of  the  same  assured,  if  he  should  part  with  or  transfer  the 
property  originally  insured  during  the  currency  of  the  policy.  This, 
however,  is  only  a  concession  onj  the  part  of  the  insurer,  on  such  con- 
ditions as  to  notice,  alteration  of  risk,  etc.,  as  he  may  define ;  unless  he 
chooses  to  concede  a  privilege,  the  insurer  ceases  to  be  liable  directly 
the  assured  parts  with  the  protected  goods. 

Duration  of  Policy. — A  fire  insurance  is  always  entered  into  for  a  fixed 
period,  usually  in  this  country  for  a  year  or  less,  at  the  end  of  which  time 
the  risk  comes  to  an  end.  The  parties,  however,  can,  and  frequently  do, 
renew  the  insurance  without  the  issue  of  a  fresh  policy,  by  payment  and 
acceptance  of  a  further  premium.  It  is,  how^ever,  open  to  the  insurers  to 
refuse  to  accept  such  a  premium ;  and,  if  they  do,  the  policy  lapses.  A 
period  of  fifteen  days  after  the  date  named  as  that  of  the  end  of  the  term 
is  usually  allowed  for  payment  of  the  renewal  premium.  If  within  those 
days  of  grace  a  loss  should  occur,  the  insured  can  still  protect  himself 
by  paying  the  premium  {Salvin  v.  James,  1805,  6  East,  571 ;  8  K.  K.  540), 
it  then  being  considered  too  late  for  the  office  to  refuse  it.  But  they  are 
not  bound  to  inform  the  assured  that  his  premium  is  unpaid ;  and  the 
policy  may  thus  expire.  It  retains  its  full  validity  till  the  end  of  the 
last  day  named  in  it  {Isaacs  v.  Eoyal  Insurance  Co.,  1870,  L.  E.  5  Ex. 
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296).  If  the  tender  is  not  made  within  the  days  of  grace,  the  office  may 
of  course  refuse  it,  and  so  avoid  further  liability;  and  if  a  loss  has 
occurred  during  those  days,  they  would  probably  do  so.  A  payment 
or  tender  after  the  fact  of  loss  was  known  to  the  assured,  if  then  made 
without  informing  the  insurers  of  that  fact,  would  be  held  fraudulent, 
and  prevent  the  policy  so  renewed  being  valid  {Bufc  v.  Turner,  1815, 
6  Taun.  338  ;  16  R.  R.  626).  Even  if  the  fact  of  loss  was  unknown  to 
both  parties,  still  a  renewal  of  the  contract  is  based  on  the  supposition 
that  things  remain  in  statu  quo.  If  they  do  not,  the  whole  transaction 
is  founded  on  a  mistake,  and  of  no  effect  {Pritchard  v.  Merchants'  Life 
Assurance  Co.,  1858,  3  C.  B.  N.  S.  622).  In  such  cases  the  assured  would 
be  entitled  to  repayment  of  the  premium  (ibid.).  It  is  repayable  in  all 
cases  where  the  policy  is  void  ah  initio,  or  where  the  risk  has  not  been 
run.  But  if  the  risk  has  once  attached,  though  not  for  the  whole  agreed 
period,  the  premium  is  not  returnable  (Anderson  v.  Thornton,  1853, 
8  Ex.  Rep.  425).  As  already  stated,  the  removal  of  goods  from  the 
premises  named  in  the  policy  terminates  the  insurance;  but  most 
offices  in  practice  renew  their  liability  for  the  remainder  of  the  term, 
on  being  informed  of  the  removal,  and  being  satisfied  that  their  risk  is 
not  increased.  They  are  not,  however,  under  the  wording  of  ordinary 
policies,  legally  bound  to  accept  this  fresh  liability. 

The  Loss. — The  wording  of  policies  differs ;  but  in  all  cases  under  a 
fire  policy  there  must  have  been  a  loss  by  fire  in  order  to  enable  the 
assured  to  maintain  a  claim.  The  property  insured,  or  some  substance 
near  it  not  intended  to  create  heat,  must  have  been  actually  ignited. 
The  mere  overheating  of  a  stove  which  causes  damage  without  ignition 
is  not  enough  {Austin  v.  Dreiue,  1816,  6  Taun.  436 ;  16  R.  R.  647).  The 
proximate  cause  of  the  injury  must  also  be  fire.  Where  goods  were 
destroyed  by  a  mob  attracted  by  a  fire  on  neighbouring  premises,  the 
Court  held  that  the  mob  and  not  the  fire  caused  the  injury,  although  but 
for  the  fire  the  mob  would  not  probably  have  assembled  {Marsden  v.  City 
and  County  Assurance  Co.,  1866,  L.  R.  1  C.  P.  232).  In  cases  of  explosion 
consequent  on  fire  on  the  insured  premises,  the  insurers  are,  in  the 
absence  of  express  conditions  limiting  their  liability,  bound  to  pay  for 
the  damage  so  occasioned ;  but  injuries  caused  by  some  distant  explosion 
are  not  directly  traceable  to  fire,  and  so  would  not  come  within  the 
terms  of  the  ordinary  policies  {Taunton  v.  Royal  Exchange  Co.,  1865, 
2  Hem.  &  M.  235 ;  71  E.  R.  413 ;  Everett  v.  London  Assurance  Co.,  1865, 
19  C.  B.  N.  S.  126). 

Notice  of  Loss. — All  policies  require  the  assured  to  give  notice  of  a 
loss  within  a  limited  period  after  it  has  occurred,  so  as  to  enable 
the  insurers  to  investigate  the  circumstances.  The  conditions  vary 
in  different  policies,  but  are  usually  so  framed  as  to  make  a  strict 
compliance  with  their  requirements  a  condition  precedent  to  the 
right  to  recover. 

Arhitration. — Most  policies  contain  a  clause  stipulating  that  in 
case  of  dispute  the  amount  of  damages  payable  shall  be  determined 
by  arbitration.  The  clause  is  usually  so  worded  as  to  make  the 
award  a  condition  precedent  to  maintaining  an  action  for  the  sum 
due  under  the  policy.  Where  this  is  the  case  no  action  can  be 
brought  successfully,  unless  the  circumstances  are  very  exceptional. 
See  Arbitration. 

Measure  of  Loss. — The  amount  payable  is  such  a  sum  (not  exceeding 
the  sum  insured  for)  as  will  indemnify  the  insured  against  the  loss,  in 
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^^S  words,  the  actual  value  of  the  property  injured.  In  case  of  goods 
this  is  the  difference  between  their  value  immediately  before  the  fire  and 
their  value  afterwards.  Original  cost,  or  the  cost  of  replacing  them,  in 
many  cases  would  not  be  a  true  test  of  their  value.  In  fire  policies,  as 
in  marine,  it  is  open  to  the  parties  at  the  time  of  effecting  the  insurance 
to  agree  on  the  value  of  the  property  insured.  But  this  is  seldom  done. 
Where  the  value  has  been  so  agreed  on  it  is  binding,  unless  it  is  shown 
that  the  agreement  was  induced  by  fraud  {Bruce  v.  Jones,  1863,  32 
L.  J.  Ex.  132).  In  case  of  buildings,  the  insurers  always  reserve  to 
themselves  the  right  of  requiring  the  reinstatement  of  the  building 
in  place  of  paying  over  the  money.  They  may,  moreover,  be  required 
"  upon  the  request  of  any  person  or  persons  interested  in  or  entitled 
to  any  house  or  houses  or  other  buildings  which  may  be  burned  down» 
demolished,  or  damaged,"  to  cause  the  insurance  money  to  be  expended, 
as  far  as  it  will  go,  towards  rebuilding,  reinstating,  or  repairing  such 
house,  etc.  (14  Geo.  iii.  c.  78,  s.  83).  The  whole  cost  of  rebuilding  is  not 
usually  recoverable,  as  that  would  give  the  assured  more  than  an  indem- 
nity, the  value  of  new  buildings  being  greater  than  that  of  the  old  ones. 
The  sum  payable  in  such  a  case  is  merely  enough  to  make  good  the 
loss  {Yates  v.  Dunster,  1855,  11  Ex.  Eep.  15).  Most  leases  contain 
covenants  binding  the  tenant  to  insure,  and  to  reinstate  premises 
damaged  by  fire.  The  effect  of  such  covenants  is  discussed  under 
Landlord  and  Tenant. 

The  occupier  of  premises  on  which  a  fire  occurs  may  incur  a  greater 
loss  than  the  value  of  his  goods  which  are  there  destroyed.  If  the  fire 
should  arise  through  his  fault,  or  that  of  his  servants,  he  would  be  liable 
for  losses  sustained  in  consequence  by  other  people.  The  risk  of  having 
to  meet  such  a  claim  might  be  insured  against ;  but  seldom  is  specifically 
in  this  country.  At  common  law  this  liability  extended  to  all  fires 
arising  on  his  premises,  however  caused,  but  now  by  Statute  14  Geo.  iii. 
c.  78,  s.  86,  no  action  may  be  maintained  against  any  person  in  whose 
house,  chamber,  stable,  barn,  or  other  building,  or  on  whose  estate  any 
fire  shall  accidentally  begin.  The  word  "  accidentally "  does  not,  how- 
ever, exclude  liability  in  case  the  fire  should  arise  through  negligence 
{FilliteT  V.  Phippard,  1847,  11  Q.  B.  347;  75  R  R.  401).  And  it  lies 
on  the  owner  of  the  premises  where  the  fire  arose  to  show  that  its 
spreading  to  neighbouring  premises  was  not  due  to  any  fault  of  his. 

Prospective  profits  or  consequential  losses  cannot  ordinarily  be 
recovered  {Wright  v.  Pole,  1834,  1  Ad.  &  E.  61;  40  E.  E.  379;  Wilson 
V.  X.  &  Y.  Ely.  Co.,  1850,  9  C.  B.  640).  There  is  no  legal  objection 
to  insuring  profits  specifically  {Wilson  v.  Jones,  1867,  L.  E.  2  Ex.  139); 
but  such  policies  are  not  common.  Other  risks  may  also  be  insured. 
For  instance j  rent,  which  is  payable  by  a  tenant  whether  his  premises 
jmain  standing  or  not,  may  be  and  now  frequently  is  insured. 

Salvage. — If  the  owner  is  not  insured  to  the  full  value  of  the  goods 
ijured,  he  remains  entitled  to  the  salvage  after  receiving  payment  from 
the  insurers.  If,  however,  he  is  fully  insured,  and  his  claim  is  admitted 
as  a  total  loss,  any  salvage  belongs  to  the  insurers  {Da  Costa  v.  Firth, 
1766, 4  Burr.  1966).  The  assured  cannot,  as  in  a  marine  policy,  abandon 
undamaged  goods  to  the  insurers  and  insist  on  being  paid  the  full  amount 
for  which  they  are  insured.  N'or  can  the  insurers  claim  the  salvage, 
unless  the  amount  they  have  paid  under  the  policy  is  the  full  value  (see 
per  Blackburn,  J.,  in  Rankin  v.  Potter,  1873,  L.  E.  6  H.  L.,  at  p.  118). 
But  whenever  there  is  a  contract  of  indemnity,  and  a  claim  under  it  for 
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an  absolute  indemnity,  the  party  making  the  claim  must  abandon  all  his 
right  in  respect  of  that  for  which  he  receives  indemnity  (Kaltenhach  v. 
Mackenzie,  1878,  3  C.  P.  D.  467). 

Suhvgation. — The  contract  of  fire  insurance  is  a  contract  of  indem- 
nity, and  of  indemnity  only.  The  meaning  of  such  a  contract  is  that, 
in  case  of  a  loss,  the  assured  shall  be  fully  indemniiied,  but  shall  never 
be  more  than  fully  indemnified.  The  insurer  who  has  paid  the  loss  is 
entitled  to  stand  in  the  place  of  the  assured,  and  to  enforce  all  the  legal 
remedies  and  securities  he  had  against  third  persons,  as  by  action  against 
the  occupier  of  neighbouring  property  for  negligently  allowing  a  fire  to 
spread  (Aldridge  v.  G.  W.  Ely.  Co.,  1841,  3  Man.  &  G.  515);  or  by  action 
against  the  hundred  for  damages  due  to  riot  or  arson  {Clark  v.  Hundred 
ofBlything,  1823,  2  Barn.  &  Cress.  254;  26  E.  E.  334;  Yates  v.  White, 
1838,  4  Bing.  N.  C.  272;  44  E.  E.  708).  The  right  of  subrogation 
extends  to  cases  of  contract,  e.g.  to  cases  where  policies  have  been  effected 
with  different  insurers,  the  amount  of  which  collectively  exceeds  the 
loss  {North  British  v.  London,  Liverpool  and  Globe,  1877,  5  Ch.  D.  569 ; 
Barrell  v.  TihUts,  1879,  5  Q.  B.  D.  560).  Where,  however,  the  insurances 
are  not  sufficient  to  cover  the  loss,  the  insured  remains  dominus  litis, 
and  may  compromise  an  action  he  has  commenced,  without  obtaining 
first  the  consent  of  the  insurer  {Commercial  Union  v.  Lister,  1874,  L.  E. 
9  Ch.  483). 

The  right  of  the  insurers  is  a  right  to  make  such  a  claim  as  the 
assured  himself  could  have  made.  And  consequently,  at  common  law, 
any  action  had  to  be  brought  in  the  name  of  the  insured,  and  could  only 
be  such  an  action  as  he  was  entitled  to  bring.  If  he  was  himself  in 
•default  in  respect  of  other  property  not  the  subject  of  insurance,  the 
insurers  could  not  maintain  an  action  against  him,  as  he  could  not  be 
forced  to  sue  himself  {Simpson  v.  Thomson,  1877,  3  App.  Cas.  279).  The 
necessity  for  suing  in  the  name  of  the  insured  has  been  abrogated  by 
virtue  of  the  Judicature  Acts,  and  the  insurers  can  now  bring  such 
actions  in  their  own  name  {King  v.  Victoria  Lnsurance  Co.,  [1896]  A.  C. 
250).  The  subject-matter  in  respect  of  which  an  action  may  be  brought, 
however,  remains  unaltered.  If  the  insurer  has  admitted  his  liability 
and  paid  under  the  policy,  it  seems  not  to  be  open  to  the  wrong-doer, 
when  sued,  to  object  that  the  payment  was  voluntary  and  could  not  have 
been  legally  enforced.  A  payment  so  made  entitles  the  insurers  to  the 
remedies  available  to  the  insured  {ibid.). 

If,  instead  of  leaving  his  rights  against  other  persons  outstanding  and 
unenforced,  the  insured  receives  payment  or  any  benefit  in  lieu  of  pay- 
ment from  such  persons,  or  voluntarily  relinquishes  such  payment  or 
benefit,  the  insurers  are  not  deprived  of  their  right  to  be  subrogated  to 
him,  but  can  recover  from  him  the  amount  which,  but  for  his  act,  they 
could  have  claimed  from  those  other  persons  {Castellain  v.  Preston, 
1883,  11  Q.  B.  D.  280 ;  West  of  England  Fire  Lnsnrance  Co.  v.  Isaacs, 
[1897]  1  Q.  B.  226;  see  also  Phoenix  Assurance  Co.  v.  Spooner,  [1905] 
2  K  B.  753). 

Contribution. — In  cases  where  the  risk  has  been  insured  in  different 
offices,  complicated  questions  as  to  the  rights  of  the  assured  and  the 
various  insurers  frequently  arise ;  but  tliey  have  not  so  frequently  been 
the  subject  of  decision  in  the  Courts,  having  been  settled  privately,  and 
the  legal  rights  are  therefore  still  somewhat  undefined.  The  assured  is 
entitled  to  have  his  loss  made  good  up  to  the  aggregate  amount  of  his 
insurances.     If,  therefore,  his  loss  reaches  or  exceeds  that  amount,  all 
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the  different  insurers  must  pay  the  amount  of  their  policies  in  full.  But 
if  the  loss  is  less,  it  is  not  always  easy  to  say  at  once  how  much  each 
ought  to  contribute.  Each  insurer,  as  between  himself  and  the  assured, 
is  liable  to  the  whole  amount  of  his  insurance,  if  the  loss  reaches  that 
sum,  unless  the  policy  otherwise  provides,  which  is  rarely  the  case. 
But  between  themselves  their  liability  depends  on  various  considera- 
tions. If  all  the  policies  are  to  insure  the  same  subject-matter  for 
the  same  assured,  the  insurers  should  contribute  towards  the  loss 
pro  rata  in  proportion  to  the  sums  insured  by  their  respective  policies 
(see  PencUebimj  v.  Walker,  1843,  4  Y.  &  C.  441 ;  54  E.  R.  499 ;  Phillips 
on  Insurance,  s.  336).  But  where  the  insurances  are  on  different  pro- 
perties, which  include  that  injured  and  others  as  well,  the  calculation 
is  not  so  easy;  and  it  becomes  more  difficult  still  when  the  assured 
under  the  different  policies  are  not  the  same  persons,  but  different  indi- 
viduals having  different  interests.  It  is  impossible  to  adequately  discuss 
here  the  various  questions  which  may  arise.  The  reader  is  referred  to 
the  text-books  dealing  with  the  subject.  But  it  should  be  remembered 
that  whatever  may  be  the  rights  of  the  insurers  among  themselves,  each 
assured  is  entitled  under  his  policy  to  be  indemnified  against  the  loss  he 
has  sustained  {Westminster  Fire  Office  v.  Glasgoio  Provident  Society,  1888, 
13  App.  Cas.  700). 

Where  the  amount  insured  is  large,  insurance  offices  almost  always 
diminish  their  liability  by  reinsuring  part  of  their  risk  with  other  offices. 
In  such  cases  it  is  understood  that  the  office  reinsuring  retains  a  sub- 
stantial part  of  the  risk  {Traill  v.  Baring,  1864, 4  Gif.  485 ;  66  E.  R.  797). 
If  a  loss  occurs,  this  is,  of  course,  borne  by  the  different  companies  who 
have  taken  shares  in  the  policy  in  proportion  to  their  respective 
interests;  but  the  assured  is  only  concerned  with  the  company  with 
whom  his  contract  was  made. 

[Authorities. — See  further,  Bunyon's  Laiu  of  Fire  Insurance  ;  and  cp. 
the  articles  on  Accident  Insukance;  Burglary  Insurance;  Life 
Insurance;  Marine  Insurance.] 

Fire-plug".— Outside  London,  under  sees.  38  and  39  of  the 
Waterworks  Clauses  Act,  1847,  10  &  11  Vict.  c.  17,  water  companies, 
on  the  request,  and  at  the  cost  of,  the  urban  authority,  must  fix  proper 
fire-plugs  in  their  mains  and  other  pipes  at  a  distance  of  not  over  a 
hundred  yards  apart,  or  at  a  less  distance  if  so  prescribed  by  the  com- 
pany's special  Act.  They  must  also  put  up  a  notice  on  adjacent  houses 
or  walls  indicating  the  position  of  the  plug,  and  must  renew  the  plug 
and  keep  it  in  repair,  and  provide  keys,  to  be  kept  at  the  local  fire 
brigade  station.  These  sections  do  not  oblige  the  company  to  put  in  a 
plug  where  the  main  is  insufficient  to  carry  it,  nor  to  enlarge  their  mains 
at  their  own  expense  for  their  purpose  {B.  v.  Wells  Water  Works  Co., 
1886,  55  L.  T.  188 ;  51  J.  P.  135). 

If  required  by  the  occupier  of  any  works  or  factory  in  any  street, 
the  water  company  must,  at  his  expense,  fix  and  effectually  maintain  a 
fire-plug  as  near  as  conveniently  may  be  to  the  works  (s.  41). 

A  sufficient  pressure  of  water  must  be  maintained  in  pipes  in  which 
fire-plugs  are  fixed  to  enable  persons  to  take  water  gratuitously  for 
extinguishing  fires  (s.  42) ;  but  where  a  water  company  fixed  a  fire-plug 
at  the  request  and  the  expense  of  a  landowner  in  a  pipe  passing  through 
his  land  and  belonging  to  him,  from  which  he  took  water  for  fire  pur- 
poses, he  was  held  liable  to  pay  for  the  water  so  used  (  Weardale  Water 
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Co.  V.  Chester-le-Street  Co-operative  Society,  [1904]  2  K.  B.  240).  The 
penalty  for  not  obeying  the  Act  is  by  summary  proceedings  under 
sec.  43,  and  not  by  action  by  the  persons  damaged  by  the  neglect  or 
refusal  {Atkinson  v.  Gateshead  Water  Works  Co.,  1877,  2  Ex.  D.  441; 
46  J.  P.  183 ;  and  see  also  L.  T.  Newsp.,  1889,  p.  256).  The  company  is 
excused  where  the  failure  of  water  arises  from  frost,  unusual  drought, 
or  other  unavoidable  cause  or  accident,  or  during  necessary  repairs. 

Under  sec.  66  of  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55, 
urban  sanitary  authorities  are  bound  to  cause  the  provision  and  main- 
tenance of  fire-plugs  and  all  necessary  works,  machinery,  and  assistance 
for  securing  an  efficient  supply  of  water  in  case  of  fire,  and  must  mark 
on  adjacent  buildings  or  walls  the  position  of  the  plugs.  To  carry  out 
this  duty  they  may  enter  into  contracts  with  water  companies.  A 
similar  power  is  contained  in  sec.  124  of  the  Towns  Improvement 
Clauses  Act,  1847,  10  &  11  Vict.  c.  34.  In  London  the  fixing  of  fire- 
plugs and  hydrants  is  also  regulated  by  sec.  32  of  the  Metropolitan  Fire 
Brigade  Act,  1865,  28  &  29  Vict.  c.  90,  as  amended  by  sec.  34  of  the 
Metropolis  Water  Act,  1871,  34  &  35  Vict.  c.  113,  and  the  supervision 
of  the  execution  of  the  regulations  is  in  the  hands  of  the  London  County 
Council.  In  the  metropolitan  area  the  various  water  undertakings  were 
transferred  to  the  Metropolitan  Water  Board  by  the  Act  of  1902, 
2  Edw.  VII.  c.  41. 

The  water  company  or  other  authority  by  which  a  fire-plug  is  fixed 
or  maintained  appears  to  be  liable  for  damages  for  injury  sustained  by 
neglect  to  keep  it  in  proper  order  (see  Thompson  v.  Brighton,  [1894] 
1  Q.  B.  332 ;  Beven  on  Negligence,  2nd  ed.,  354 ;  Michael  and  Will  on 
Gas  and  Water,  5th  ed.,  324).  But  the  company  or  authority  is  not 
liable  when  the  fire-plug  is  in  good  repair,  and  by  reason  of  the  neglect 
of  the  highway  authority  the  highway  is  allowed  to  wear  away  round 
the  plug  {Moore  v.  Lambeth  Water  Works  Co.,  1886,  17  Q.  B.  D.  462); 
and  where  water  escapes  owing  to  the  unforeseen  effect  of  frost,  the 
company,  as  a  rule,  is  not  liable.  The  local  authority  is  not  under  any 
obligation  to  bear  the  expense  of  keeping  fire-plugs  in  repair  unless  they 
were  fixed  by  their  authority  or  at  their  request  {Grand  Junction  Wetter 
Works  Co.  V.  Brentford  Local  Board,  [1894]  2  Q.  B.  735). 

Fire  Police. — 1.  In  towns  provision  is  made  with  a  view  to 
prevent  risk  by  fire— (1)  in  the  case  of  London  by  the  London  Building 
Acts,  1894  and  1905  (57  &  58  Vict.  c.  ccxiii.;  5  Edw.  vii.  c.  ccix.),  as  to 
buildings  in  general,  and  the  regulations  made  thereunder,  as  to  theatres, 
and  places  of  public  entertainment  (see  Emden's  Building  Contracts  and 
Statutes,  1907  ed.,  pp.  561  et  seq.);  (2)  in  other  urban  districts  by  the 
power  to  make  by-laws  as  to  the  construction  of  buildings  and  the 
provisions  as  to  licensing  places  of  public  entertainment  (53  &  54  Vict, 
c.  59,  s.  51),  which  enable  the  licensing  authority  to  refuse  a  licence 
except  on  condition  that  precautions  against  fire  are  adopted  (cp.  B. 
V.  Yorkshire  West  Biding  County  Council,  [1896]  2  Q.  B.  386).  Special 
provision  is  made  as  to  Middlesex  by  57  &  58  Vict.  c.  15;  and  licences 
in  rural  districts  depend  on  25  Geo.  iii.  c.  36,  and  6  &  7  Vict.  c.  68, 
now  administered  by  County  Councils  under  sec.  3  (v.)  of  the  Local 
Government  Act,  1888. 

2.  The  giving  of  false  alarms  of  fire  is  summarily  punishable  in 
London  under  a  local  Act  (56  &  57  Vict.  c.  ccxxi.  s.  16);  and  elsewhere 
in  the  United  Kingdom  (58  &  59  Vict.  c.  28). 
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3.  The  statutory  provisions  for  the  extinction  of  fires  and  for  pro- 
viding means  of  escape  in  case  of  fire,  except  as  to  Factories  and 
Workshops,  are  different  (a)  in  rural  districts,  (b)  in  urban  districts, 
(c)  in  London. 

(a)  Rural  Districts. — In  rural  parishes  where  the  Lighting  and 
Watching  Act,  1833,  3  &  4  Will.  iv.  c.  90,  has  been  adopted,  the  parish 
council  or  other  administrative  authority  may  provide  and  keep  up  fire- 
engines  and  provide  for  their  housing,  and  engage  and  pay  people  to 
work  them  (s.  44) ;  and  where  the  Act  has  not  been  adopted  nor  the 
district  council  been  given  urban  powers  (38  &  39  Yict.  c.  55,  s.  171), 
the  parish  council  or  meeting  can  provide  a  fire-engine  and  fire-escape 
under  sec.  29  of  the  Poor  Law  Amendment  Act,  1867,  30  &  31  Vict. 

M,106;  and  see  56  &  57  Vict.  c.  73,  s.  6  (c)  iii.). 
I  (h)  Urban  Districts. — In  urban  districts  and  in  rural  districts  where 
e  council  has  acquired  urban  powers  the  council  may  provide  apparatus 
for  extinguishing  fires,  including  engines,  pipes,  escapes,  etc.,  and  build 
engine-houses,  and  stables  for  the  necessary  horses,  and  employ  and  pay 
the  necessary  men  (10  &  11  Vict.  c.  89,  s.  32;  38  &  39  Vict.  c.  55,  s.  171 
(2)).  In  a  borough  police  officers  may  be  employed  as  firemen  (56  &  57 
Vict.  c.  10,  s.  2)  where  the  council  delegates  to  the  watch  committee  its 
powers  under  10  &  11  Vict.  c.  89,  ss.  32,  33. 

The  municipal  firemen  are  entitled  to  exclude  the  public  and  even 
volunteer  fire  brigades  from  premises  on  fire  (Carter  v.  Thomas,  [1893] 
1  Q.  B.  673).  The  engines,  etc.,  may  be  sent  out  of  the  district  to  put 
out  fires,  but  the  expense  of  the  excursion  may  be  charged  to  the  owner 
of  the  building  on  fire  (10  &  11  Vict.  c.  89,  s.  33;  see  Drightlington 
Local  Board  v.  Bower,  1873,  22  W.  E.  165  ;  Sale  v.  Phillips,  [1894]  1  Q.  B. 
349). 

(c)  London. — The  extinction  of  fires  in  London  is  provided  for  by 
the  Metropolitan  Fire  Brigade  Act,  1865,  28  &  29  Vict.  c.  90,  which  is 
administered  by  the  County  Council.  The  Act  deals  with  the  organisa- 
tion of  the  brigade  and  its  expenses,  to  which  the  Treasury  and  the  fire 
insurance  companies  contribute  (ss.  13-18).  The  members  of  the  force 
and  the  police  are  given  wide  powers  of  keeping  order  and  excluding  the 
public  from  streets  and  houses  where  a  fire  is  in  progress,  and  generally 
for  saving  life  and  property.  They  and  the  salvage  corps  employed  by 
the  fire  offices  can  take  possession  of  houses  and  property  with  a  view  to 
its  protection ;  the  brigade  may  pull  houses  down  to  stop  the  fire.  The 
latter  class  of  damage  is  treated  as  loss  by  fire  under  an  insurance  policy 

K12;  and  see  Porter  on  Insurance  (1904),  2nd  ed.,  pp.  139  et  seq.). 
The  County  Council  is  liable  for  loss  or  damage  to  property  taken 
issession  of,  if  due  to  the  neglect  or  dishonesty  of  its  officers  (Joyce  v. 
etropolitan  Board  of  Works,  1881,  44  L.  T.  811). 
!         As  to  fires  in  chimneys  and  the  provision  of  fire-plugs,  see  Chimney  ; 

I    Fire-Plug. 

I 

Fireworks. — 1.  The  manufacture  and  sale  of  fireworks  was  for 
long  a  common  nuisance  (9  &  10  Will.  iii.  c.  7).  It  is  now  regulated  by 
the  Explosives  Act,  1875,  38  &  39  Vict.  c.  17,  and  the  Orders  in  Council 
;  and  of  the  Secretary  of  State  made  thereunder.  See,  as  to  the  quantity 
'  of  fireworks  which  may  be  kept  stored  on  shop  premises  and  what  does 
and  does  not  include  "  shop  goods  "  in  relation  to  fireworks,  the  Order 
dated  May  11,  1906,  No.  380.     See  also  Explosives. 

2.  It  is  an  offence  punishable  summarily  for  any  person  (a)  wantonly 
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to  let  off  a  firework  within  fifty  feet  of  the  centre  of  a  highway  which  is 
a  carriage-way  or  cart-way — penalty  not  exceeding  40s.  (5  &  6  Will.  iv. 
c.  50,  s.  72) ;  (b)  to  throw  or  let  off  fireworks  in  a  highway,  thoroughfare, 
or  public  place — penalty  not  exceeding  £5  (38  &  39  Vict.  c.  17,  ss.  80,  91). 
The  offence,  if  committed  in  a  thoroughfare  or  public  place  in  the  metro- 
politan police  district,  can  be  summarily  punished  by  a  penalty  not 
exceeding  40s.  (2  &  3  Vict.  c.  47,  s.  54  (16)),  and  in  districts  subject  to 
the  Towns  Police  Clauses  Act,  1847,  10  &  11  Vict.  c.  89,  s.  29,  a  similar 
penalty,  or  fourteen  days'  imprisonment,  if  the  act  is  done  in  a  street  to 
the  annoyance  or  obstruction  of  the  inhabitants  or  passengers.  See  an 
article  in  39  J.  P.  563  (1875),  in  which  it  is  pointed  out  that  the  (later) 
Explosives  Act  seems  by  implication  partially  to  repeal  the  sections  of 
the  Acts  above  cited,  in  that  under  it  the  penalty  is  higher  and  the 
punishment  otherwise  different. 

The  leading  case  as  to  civil  liability  for  injuries  by  fireworks  is  Scott 
V.  Shepherd,  1773,  2  W.  Black.  892.  In  Wliithj  v.  Brock,  1888,  4  T.  L.  E. 
241,  it  was  held  that  the  mere  occurrence  of  an  accident  in  letting  off 
fireworks  in  a  lawful  place  on  a  lawful  occasion  put  upon  the  person 
concerned  the  obligation  to  show  that  proper  care  had  been  taken  (see 
Beven,  Negligence  (1895),  2nd  ed.  p.  604). 

Firm. — See  Partnership. 

Firman. — An  ordinance  issued  by  the  Sublime  Porte  (and,  pre- 
sumably, by  any  other  Mussulman  Court).  Littre  (Dictionnaire)  derives 
it  from  the  Persian  Framatara,  commanding. 

First  Accrued. — As  to  meaning  of  in  connection  with  limita- 
tion, see  Irish  Land  Commissio7i  v.  Junkin,  1890,  24  L.  R.  Ir.  40.  See 
further,  Limitation. 

First  Charg'e. — See  Charge;  Equitable  Charge. 

First  Disclosed.— Sec.  85  of  the  Larceny  Act,  1861,  provided 
that  what  are  known  as  the  factor  sections  of  that  Act  (ss.  75-84),  while 
punishing  as  crimes  certain  frauds  by  officers  and  members  of  corporate 
bodies  and  factors  and  agents,  should  be  no  bar  to  complete  disclosure 
in  civil  proceedings  by  persons  within  the  penalties  of  the  sections ;  but 
provided  also  that  the  witness  should  not  be  prosecuted  for  any  of  these 
offences  if  it  were  first  disclosed  in  his  evidence  in  a  civil  proceeding,  or 
in  bankruptcy. 

By  sec.  27  of  the  Bankruptcy  Act,  1890,  the  provisions  italicised  have 
been  repealed;  but  the  incriminating  statement  is  not  admissible  in 
evidence,  although  such  statements  are  admissible  in  proceedings  for 
offences  against  the  bankrupt  laws  (see  R  v.  Erdheim,  [1896]  2  Q.  B. 
260).  The  protection  of  the  Act  of  1861,  however,  still  extends  to  other 
civil  proceedings,  and  even  to  compulsory  examinations  in  the  liquida- 
tion of  joint-stock  companies. 

First  Fruits. — See  Annates  and  Queen  Anne's  Bounty. 

First  Offenders.— In  the  days  when  treason  and  almost  all 
felonies  were  capital  offences,  the  only  mode  of  mitigating  the  penalties 
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in  the  case  of  first  offences  was  (1)  by  reprieve  as  a  preliminary  to 
absolute  or  conditional  pardon;  (2)  by  grant  of  clergy  in  the  case  of 
clergyable  offences  (see  Benefit  of  Clergy)  ;  (3)  by  binding  over  the 
offender  to  come  up  for  judgment  when  called  on. 

On  the  mitigation  of  punishment  for  felony  and  the  abolition  of 
attainder  and  forfeitures  (33  &  34  Vict.  c.  23)  no  specific  statutory 
provision  was  made  for  allowing  a  felon  to  be  released  on  recognisances 
to  be  of  good  behaviour  and  to  keep  the  peace,  a  form  of  qualified 
punishment  which  was  not  consistent  with  the  status  at  common  law 
of  a  convicted  felon.  And  the  only  statutory  warrant  for  this  procedure 
in  the  case  of  felony  is  the  requiring  of  such  recognisances  in  addition 
to  otlier  penalties  under  the  Criminal  Law  Consolidation  Acts  of  1861. 
It  had,  however,  long  before  1887  been  the  practice  in  the  case  of  minor 
felonies  to  put  the  offender,  if  the  case  required  it,  under  recognisances 
to  come  up  for  judgment  if  called  upon.  In  the  case  of  misdemeanor  it 
has  always  been  lawful  to  substitute  recognisances  for  the  peace  and  good 
behaviour  for  other  punishment. 

In  1887  was  passed  the  Probation  of  First  Offenders  Act,  50  &  51 
Vict.  c.  25,  which  deals  only  with  larceny,  false  pretences,  and  offences 
not  punishable  by  more  than  two  years'  imprisonment  (which  are  all 
misdemeanors),  and  with  convictions  of  young  persons  against  whom  no 
previous  conviction  of  any  kind  is  proved.  The  Court,  if  it  thinks  fit, 
having  regard  to  the  youth,  character,  and  antecedents  of  the  offender 
and  (the  Home  Office  treats  this  as  meaning  "  or,"  see  56  J.  P.  330)  the 
trivial  nature  of  the  offence,  and  any  extenuating  circumstances,  may 
bind  him,  by  recognisance  with  or  without  sureties,  to  come  up  for 
judgment,  and  in  the  meantime  to  keep  the  peace  and  be  of  good 
behaviour.  Before  acting,  the  Court  has  to  ascertain  if  the  offender  or 
his  sureties  have  a  fixed  residence  within  its  district.  If  the  condition 
of  the  recognisance  for  good  behaviour  is  broken,  a  warrant  may  be 
issued  for  the  arrest  of  the  offender,  on  which  he  will  be  remanded 
for  judgment. 

Where  a  child  or  young  person  having  been  convicted  of  felony  is 
discharged  in  accordance  with  sec.  16  of  the  Summary  Jurisdiction  Act, 
1879,  or  the  Probation  of  First  Offenders  Act,  1887,  or  is  punished  with 
whipping  only,  the  conviction  is  not  to  be  regarded  as  a  conviction  for 
felony  for  the  purposes  of  sec.  15  of  the  Industrial  Schools  Act,  1866, 
or  any  disqualification  attaching  to  felony  (Youthful  Offenders  Act, 
1901). 

The  Act  of  1887  seems  to  have  been  begotten  by  unreflecting  philan- 
thropy out  of  ignorance  of  the  law,  and  in  practice  is  treated  as  a  counsel 
of  mercy  and  not  as  an  enactment  to  be  complied  with,  for  it  is  so  drawn 
as  rather  to  fetter  the  Court's  discretion  than  to  enlarge  it,  except  in 
the  cases  of  a  plea  of  guilty  of  larceny  of  over  40s.  before  a  Court  of 
summary  jurisdiction.  Courts  for  the  trial  of  indictments  prefer  to 
follow  the  prior  procedure,  and  Courts  of  summary  jurisdiction  have 
more  suitable  powers  under  sec.  16  of  the  Summary  Jurisdiction  Act, 
1879  (except  in  revenue  cases  and  in  the  case  of  a  plea  of  guilty  of 
larceny  of  property  worth  over  40s.),  by  which  they  need  not  proceed  to 
conviction  at  all ;  or,  if  they  convict,  can  discharge  the  offender  on  find- 
ing sureties,  and  with  or  without  paying  damages  and  costs.  In  the 
case  of  a  first  conviction  for  larceny  or  malicious  damages  triable 
summarily  under  the  Acts  of  1861,  similar  powers  can  be  exercised 
(24  &  25  Vict.  c.  96,  s.  108 ;  c.  97,  s.  66). 
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First  Voyage— See  Voyage. 
Fisheries. 

TABLE  OF  CONTENTS. 

1.  In  Tidal  Waters       .         .         .       88     I     3.  Different  Kinds  of  Fisheries      .      92 

2.  In  Non-Tidal  "Waters       .         .       91     |     4.  Management  and  Protection     .      96 

1.  In  Tidal  Waters. — Primd  facie  a  fishery  is  a  right  incidental  to  the 
ownership  of  the  soil  over  which  the  water  flows  in  which  that  right  is 
exercised ;  and  thus  in  tidal  waters  the  fishery  is  presumed  to  belong  to 
the  Crown,  and  in  non-tidal  waters  to  the  person  (generally  the  riparian 
owner)  who  has  the  property  in  the  bed  of  the  water  (see  Murphy  v.  Ryan, 
1868,  Ir.  Kep.  2  C.  L.  143).     In  Lord  Hale's  words  :— 

The  right  of  fishery  in  the  sea  and  the  creeks  and  arms  thereof  is  originally 
lodged  in  the  Crown,  as  the  right  of  depasturing  is  originally  lodged  in  the 
owner  of  the  waste  whereof  he  is  lord,  or  as  the  right  of  fishing  belongs  to 
him  that  is  the  owner  of  a  private  or  inland  river.  .  .  .  But  though  the  King 
is  the  owner  of  this  great  waste,  and  as  a  consequent  of  his  propriety  hath  the 
primary  right  of  fishing  in  the  sea  and  the  creeks  and  arms  thereof,  and 
(elsewhere  he  adds)  navigable  rivers  within  the  tide  yet  the  common  people 
of  England  have  regularly  a  liberty  of  fishing  therein  as  a  public  common 
of  piscary,  and  may  not  without  injury  to  their  right  be  restrained  of  it, 
unless  in  such  places  or  creeks  or  navigable  rivers,  where  either  the  King  or 
some  particular  subject  hath  gained  a  propriety  exclusive  of  that  common 
liberty.  .  .  . 

(Hale,  De  Jure  Maris,  ch.  iv. ;  Moore,  Foreshore,  376,  377 ;  Fisheries,  ch. 
iii. ;  and  so  Lord  Mansfield,  Carter  v.  Murcot,  1768,  4  Burr.  2163). 

Primd  facie  therefore  the  public  have  the  right  to  fish  over  all  tidal 
waters  (Ilchester  v.  Raishleigh,  1889,  61  L.  T.  477  ;  Moore,  Fisheries,  ch. 
xix.),  whether  it  be  for  floating  fish  or  fish  left  on  the  shore  {Mayor  of 
Orford  v.  Richardson,  1791,  4  T.  E.  437;  3  E.  E.  579;  Chad  v.  Tilsed, 
1821,  2  B.  &.  B.  403 ;  Bagott  v.  Orr,  1801,  3  Bos.  &  Pul.  472 ;  5  E.  E. 
688 ;  Oke,  Fishery  Laws,  22  ;  see  Foreshore).  This  right  may  not  extend 
to  fish  shells,  cockles,  and  mussels,  the  last  named  of  which  are  part  of 
the  Crown's  patrimonial  property  in  Scotland  (Moore,  Fisheries,  ch.  xix. ; 
Bagott  V.  Orr,  ante,  and  Parker  v.  L.  A.,  [1904]  A.  C.  364).  It  cannot  be 
exercised  in  waters  which  though  navigable  are  not  tidal,  whether  a 
river  {Pearce  v.  Scotcher,  1882,  9  Q.  B.  D.  162,  Dee  above  the  tidal  flow; 
for  "  where  a  river  is  navigable  and  tidal  the  public  have  a  right  to  fish 
therein  as  well  as  to  navigate  it,  but  where  it  is  navigable  but  not  tidal 
no  such  right  exists,"  Huddlestone,  B.,  Hid.  167),  nor  in  a  lake  connected 
with  the  sea  by  a  narrow  river  but  unaffected  by  tidal  influence,  e.g.  a 
Norfolk  Broad  {MicUethwaite  v.  Vincent,  1892,  8  T.  L.  E.  685);  nor  in 
the  waters  of  a  river  which  has  been  made  navigable  by  Act  of  Parlia- 
ment above  the  tidal  flow  {Hargreaves  v.  Diddams,  1875,  L.  E.  10  Q.  B. 
582,  Itchen  above  Southampton).  Nor  does  it  justify  the  public  in 
making  use  of  the  shores  of  tidal  waters  for  all  purposes  connected  with 
their  right  of  fishing  therein  (see  Foreshore)  ;  e.g.  drying  their  nets 
{Mercer  v.  Denne,  [1904]  2  Ch.  534 ;  [1905]  2  Ch.  538),  drawing  their  boats 
ashore  (Aiton  v.  Stephen,  1876,  1  App.  Cas.  456),  or  oyster  fishermen 
laying  oysters  on  the  foreshore  (Tn^ro  Corporation  v.  Rowe,  [1901]  2  Q.  B. 
879 ;  [1902]  2  K.  B.  709),  and  it  cannot  be  claimed  as  incidental  to  the 
public  right  of  fishing  to  appropriate  part  of  the  foreshore  for  that 
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purpose  (ibid),  etc.,  except  by  user  implying  a  grant.  If  proof  of  such  a 
custom  be  given  as  far  back  as  living  memory  goes,  the  burden  is  on  the 
person  denying  it  to  show  that  it  could  not  have  existed  in  the  time  of 
liichard  I.  Such  a  custom  is  not  within  the  Prescription  Act.  The 
right  under  such  a  custom  will  attach  to  accretions  made  to  the  original 
land  by  recession  of  the  sea  (Mercer  v.  Denne,  tihi  sup.  cit).  Statutory  power 
has  been  given  (11  Geo.  iii.  c.  31)  to  fishermen  in  the  white  herring 
fishery  to  spread  their  nets  on  any  waste  or  uncultivated  land  within 
100  yards  of  the  sea;  and  in  Devon,  Somerset,  and  Cornwall  the 
right  of  landing  on  the  coast  was  given  to  persons  engaged  in  the 
herring,  pilchard,  and  seine  fishing  by  1  James  I.  c.  23.  No  one  can 
acquire  by  prescription  the  right  to  pollute  a  public  fishery  (Foster  v. 
Warhlington  U.  D.  C,  [1906]  1  K.  B.  648).  Private  fishery  rights  may 
co-exist  with  the  right  of  public  navigation  in  tidal  or  non-tidal  waters, 
and  the  latter,  though  paramount,  is  not  exclusive,  and  must  be  exercised 
with  due  regard  to  the  former  (Moore,  Fisheries,  ch.  xvii.).  Oyster  fisheries 
in  tidal  waters  are  protected  by  statute  from  theft  where  the  private 
title  to  the  fishery  is  established  (B.  v.  Downing,  1870,  11  Cox  C.  C. 
580).  The  owner  or  occupier  of  an  oyster  fishery  in  tidal  waters  can 
recover  damages  for  injury  to  the  fish  caused  by  discharge  of  sewage 
into  the  sea  by  a  local  authority,  for  no  such  right  can  be  acquired  by 
prescription  at  common  law  (Foster  v.  Warhlington  U.  D.  C.  above,  citing 
Hobart  v.  Soiithend  Corporation,  1906,  75  L.  J.  K.  B.  305) ;  or  by  a  ship 
anchoring  upon  an  oyster  bed  (The  Swift,  [1901]  P.  68). 

This  vrimd  facie  right  of  the  public  to  fish  in  tidal  waters  may,  how- 
ever, be  excluded  by  a  particular  individual  showing  that  he  has  the 
exclusive  right  to  fish  at  a  particular  place  within  tidal  waters ;  and  he 
may  do  so  either  by  producing  a  grant  to  his  predecessors  in  title  from 
the  Crown  earlier  than  the  Magna  Carta  (9  Hen.  ii.  c.  16),  since  when 
the  Crown  could  not  make  such  a  grant  (see  Moore,  Fisheries,  ch.  ii.),  or 
by  proving  an  immemorial  custom  or  prescription  to  that  effect  (Free 
Fishers  of  WhitsiaUe  v.  Gann,  1861,  11  C.  B.  N.  S.  887,  Williams,  J., 
417;  Bhmdell  v.  Caterall,  1825,  5  Barn.  &  Aid.  268,  294;  24  K.  R  353, 
Holroyd,  J.).     To  quote  Lord  Hale  again  : — 

Although  the  King  hath  primA  facie  this  right  (of  fishing)  in  the  arms  and 
creeks  of  the  sea,  communi  jure  and  in  common  presumption,  yet  a  subject 
may  have  such  a  right;  and  this  he  may  have  in  two  ways,  either  by 
the  King's  charter  or  grant,  and  this  is  without  question.  The  King  may 
grant  the  fishing  within  a  creek  of  the  sea,  or  in  some  known  precinct  that 
hath  known  bounds,  though  within  the  main  sea.  The  second  right  is  that 
which  is  acquired  or  acquirable  to  a  subject  by  custom  or  prescription.  .  .  . 
A  subject  may  by  prescription  have  an  interest  of  fishing  in  an  arm  of  the 
sea,  in  a  creek  or  part  of  the  sea,  or  in  a  certain  precinct  or  extent  lying  in 
the  sea,  and  there  not  only  free  fishing  but  several  fishing.  Fishing  may  be 
of  two  kinds  ordinarily,  viz.  fishing  with  a  net,  which  may  be  either  as  a 
liberty  without  the  soil,  or  as  a  hberty  arising  by  reason  of  and  in  concomit- 
ance with  the  soil,  or  an  interest  or  propriety  of  it;  or  otherwise  it  is  a  local 
fishing  that  ariseth  by  or  from  the  propriety  of  the  soil — such  as  gurgites, 
weares,  fishing-places,  horachice,  stachke,  etc.,  which  are  the  very  soil  itself, 
and  so  frequently  agreed  in  our  books.  And  such  as  these  a  subject  may 
have  by  usage,  either  in  gross,  as  many  religious  houses  had  ;  or  as  parcel  of 
or  appurtenant  to  their  manors,  as  both  corporations  and  others  have  had  ; 
^nd  this  not  only  in  navigable  rivers  and  arms  of  the  sea,  but  in  creeks  and 
ports  and  havens,  yea  and  in  certain  known  limits  in  the  open  sea  contiguous 
to  the  shore.    And  these  kinds  of  fishing  are  not  only  for  small  sea  fish,  such 


90  FISHERIES 

as  herrings,  etc.,  but  for  great  fish  as  salmons,  and  not  only  for  them  but  for 
royal  fish.  .  .  .  Most  of  the  precedents  touching  such  rights  of  fishing  in  the 
sea  and  the  arms  and  creeks  thereof  belonging  by  usage  to  subjects,  appear 
to  be  by  reason  of  the  propriety  of  the  very  water  and  soil  wherein  the 
fishing  is,  and  some  of  them  even  within  parts  of  the  sea  (Hale,  ch.  v. ;  Moore, 
Foreshore,  384  and  385). 

Possession  of  a  private  fishery  in  tidal  waters  may  thus  be  a  franchise, 
i.e.  a  grant  express  or  implied  from  the  Crown  to  a  subject  of  the  right 
of  exclusive  fishery  at  a  particular  place,  the  soil  still  belonging  to  the 
Crown  (Wilson  v.  Crossfield,  1885,  1  T.  L.  E.  601,  Morecambe  Bay). 
But  the  presumption  is  that  in  such  a  case  the  soil  belongs  to  the  owner 
of  the  fishery  (Lord  Herschell,  A.-G.  v.  Emerson,  [1891]  A.  C.  649,  654, 
Maplin  Sands),  and  this  presumption  is  strengthened  if  it  be  shown 
that  the  several  fishery  has  been  exercised  by  means  of  weirs,  kiddles, 
or  engines  fixed  in  the  soil  of  the  tidal  waters,  for,  in  Hale's  words, 
"they  are  the  very  soil"  (ante);  and  there  is  no  instance  of  a  grant 
from  the  Crown  to  a  subject  to  fish  with  fixed  engines  in  waters  the 
soil  of  which  does  not  belong  to  the  grantee  of  the  fishery  (Moore, 
Foreshore,  743,  and  Fisheries,  ch.  iv.).     A  grant  of  a  fishery  and  "  weirs  " 
in  a  river  is  a  grant  of  the  bed  under  the  fishery  (Hanlitry  v.  Jenkins, 
[1901]  2  Ch.  401).     The  possession  of  a  several  fishery  raises  the  pre- 
sumption of  ownership  of  the  soil  whether  in  tidal  or  non-tidal  waters 
(Moore,  Fisheries,  20).     Such  weirs  and  engines  fixed  in  the  soil  must 
not,  however,  interfere  with  the  public  right  of  navigating  over  that 
tidal  water  (see  Foreshore  ;  Weirs).     "  A  subject  may  by  prescription 
have  a  wear  in  the  sea,  yet  if  it  be  a  nuisance  to  passage  of  ships  it  may 
be  abated.  .  .  .     By  Magna  Carta  and  other  statutes  weirs  that  were 
prejudicial  to  the  passage  of  ships  were  to  be  pulled  down  (in  navigable 
public  rivers),  and  accordingly  it  was  done  in  many  places.     But  that 
did  no  way  disaffirm  the  propriety,  but  only  removed  the  annoyance 
which  was  not  to  be  allowed  in  an  inland  river  if  it  be  a  common 
passage.     The  exception  of  weirs  upon  the  seacoast  (in  Magna  Carta) 
makes  it  appear  that  there  might  be  such  private  interests  not  only  in 
point  of  liberty  but  in  point  of  propriety  on  the  seacoast  and  below  low- 
water  mark  and  in  parts  of  the  sea  "  (Hale,  De  Jure  Maris,  ch.  v. ;  Moore, 
Foreshore,  387-389).     And  Magna  Carta,  while  binding  the  Crown  not 
to  make   any  fishery  several  to  the  exclusion  of  the  public  in  tidal 
waters,  left  untouched  all  fisheries  so  erected  not  later  than  the  reign 
of  Henry  ii.  (Malcolmson  v.  O'Dea,  1863,  10  H.  L.  C.  618 ;  11  E.  R. 
1155,  Willes,  J.).     Instances  of  fisheries  in  tidal  waters  being  possessed 
by  private  persons  and  corporations  as  parcel  of  manors  are  very  common, 
and  it  seems  that  almost  all  tidal  rivers  and  estuaries  were  anciently 
and  are  now  (where  the  right  is  valuable)  covered  by  such  several 
fisheries,  which  generally  extend  to  the  middle  of  the  channel  (usque  ad 
filum  aquce),  as  in  the  Mersey  and  Dee  (Moore,  Foreshore,  716,  908-915,  and 
Fisheries,  ch.  xx.) ;  and  as  to  boundaries  of  fisheries  in  tidal  waters  (filmii 
aquce),  see  Moore,  Fisheries,  ch.  xx. ;  Pearce  v.  Bunting,  [1896]  2  Q.  B. 
360  as  to  "  bed  of  river,"  and  "  shore,"  and  Conservators  of  Biver  Thames 
V.  Smeed,  1897,  2  Q.  B.  334,   "  bed "  including  "  foreshore."     A  private 
fishery  in  tidal  waters  is  in  almost  every  case  attributable  to  ownership 
of  the  soil,  and  not  to  the  grant  of  that  particular  franchise  (Moore, 
Foreshore,  658;   Fisheries,  ch.  iii.);   but  it  may  be  in  gross,  i.e.  inde- 
pendent of  any  manor,  and  be  in  the  hands  of  the  Crown  (The  Boyal 
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Fishery  of  the  River  Banne,  1610,  Davis,  55 ;  see  Moore,  Fisheries,  ch.  xiii.). 
A  subject  may  reserve  part  of  his  fishery  to  himself  {e.g.  ground  fishing), 
and  let  the  public  fish  for  floating  fish  {Rogers  v.  Allen,  1808,  1  Camp. 
309;  10  R.  R.  689).  The  mere  ownership  of  the  soil  under  tidal 
waters  does  not  give  the  owner  any  right  to  exclude  the  public  from 
fishing  there,  for  only  possession  of  a  several  fishery  will  do  that,  but 
he  may  fish  with  weirs  or  fixed  engines,  which  the  public  cannot  do 
(Moore,  Foreshore,  722). 

2.  In  non-tidal  ivaters,  for  the  reason  already  given,  the  presumption 
is  that  the  right  of  fishery  is  in  the  owners  of  the  adjacent  land  or  their 
grantees,  and  is  not  an  incorporeal  hereditament  (Palles,  C.B.,  Duke 
of  Devonshire  v.  Neill,  1877,  2  L.  R.  Ir.  132,  173 ;  Moore,  Fisheries, 
chaps,  iii.,  iv.,  x.),  and  fisheries  in  non-tidal  waters  are  more  properly 
regarded  as  profits  of  the  soil  than  as  incorporeal  rights  {ibid.  20), 
and  the  public  can  have  no  right  there.  "  Fresh  rivers  of  what  kind 
soever  do  of  common  right  belong  to  the  owners  of  the  soil  adjacent; 
so  that  the  owners  of  the  one  side  have  of  common  right  the  property 
of  the  soil,  and  consequently  the  right  of  fishing  ttsque  ad  filum  ccquce ; 
and  the  owners  of  the  other  side  the  right  of  soil  or  ownership  and 
fishing  unto  the  filum  aqum  on  their  side ;  and  if  a  man  be  owner  of  the 
land  on  both  sides  in  common  presumption  he  is  owner  of  the  whole 
river,  and  hath  the  right  of  fishing  according  to  the  extent  of  his  land 
in  length.  With  this  agrees  the  common  experience "  (Hale,  ch.  i. ; 
and  so  Bowen,  L.J.,  Blount  v.  Layard,  1888,  [1891]  2  Ch.  681,  689;  for 
an  instance,  see  Warivick  v.  Gonville  and  Gains  College,  1890,  6  T.  L.  R. 
447,  river  Colne).  Where  a  riparian  owner  claims  to  fish  from  his  land 
as  against  the  owner  of  the  manorial  fishery,  the  burden  of  proof  is 
on  the  latter  (Moore,  Fisheries,  155,  citing  Lamb  v.  Neiubiggin,  1844, 
1  C.  &  K.  549).  "  There  is  also  a  presumption  that  the  owner  of  the  bed 
of  the  river  has  the  right  to  fish  in  the  stream  and  to  prevent  other 
persons  fishing  there ;  but  these  are  presumptions  of  fact  which  may  be 
rebutted"  (Bowen,  L.J.,  Blount  v.  Layard,  689  ;  so  Duke  of  Devonshire  v. 
Pattinson,  1887,  20  Q.  B.  D.  263).  Thus,  though  it  has  been  said  that 
the  rule  applicable  to  freehold  grants  of  lands  abutting  on  a  river,  viz., 
ihdX  primd  faeie  it  conveys  the  soil  of  the  river,  ad  medium  filum,  extends 
to  land  of  any  tenure,  e.g.  copyhold  or  leasehold  {Tilbury  v.  Silva,  1890, 
45  Ch.  D.  98,  108,  Kay,  J. ;  see  Moore,  Fisheries,  ch.  xii.),  and  this  rule 
applies  to  owners  of  shores  of  lakes  {Pery  v.  Thornton,  1889,  23  Ir.  L.  R. 
402) ;  a  grant  of  land  abutting  on  a  river  may  not  carry  with  it  the 
right  of  fishing  usque  ad  medium  filum  aqum,  if  made  under  an  Enclosure 
Act,  and  the  lord  of  the  manor  owns  the  soil  of  half  the  bed  of  the 
river  and  has  a  several  fishery  there  {Ecroyd  v.  Coulthard,  1898,  2  Ch. 
358);  and  although  where  the  opposite  banks  are  separately  owned 
the  owner  of  each  bank  cannot  fish  further  than  to  mid-stream,  yet 
by  showing  acts  of  ownership  over  the  whole  stream,  i.e.  substantial 
user  of  the  stream  as  a  whole,  though  not  necessarily  in  every  part 
of  it,  the  owner  of  one  bank  can  establish  his  right  to  fish  the  whole 
stream  (Selwyn,  N.  P.  751 ;  L.  A.  v.  Lord  Lovat,  1880,  5  App.  Cas.  273 ; 
and  see  Jones  v.  Williams,  2  M.  &  W.  326,  as  to  evidence  of  ownership 
of  rivers).  The  fishery  may  not  belong  to  the  owner  of  either  bank; 
and  the  person  who  owns  the  fishery  is  presumed,  till  the  contrary  be 
proved,  whether  he  owns  the  banks  or  not,  to  own  the  bed  of  the 
river,  subject  to  the  riparian  owner  having  free  access  to  the  river 
{Hindson  v.  Ashby,  [1896]  2  Ch.  1 ;  Ecroyd  v.  Coulthard,  [1897]  2  Ch. 
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554,  570;  Marshall  v.  Ulleswater  S.  N.  C,  1863,  3  B.  &  S.  732).  An 
incorporeal  fishery  in  non-tidal  waters  is  the  exception  (Moore,  Fisheries, 
65 ;  see  ch.  xx.).  The  public  can  acquire  no  right  of  fishing  in  fresh 
waters,  including  lakes  {Pery  v.  Thornton,  1889,  23  Jr.  L.  E.  402 ;  Blovjer 
V.  mis,  1886,  50  J.  P.  326;  MicldetMuait  v.  Vincent,  1892,  67  L.  T.  225; 
Moore,  Fisheries,  97),  by  prescription  or  otherwise,  though  these  may 
be  navigable,  for  no  such  right  can  exist  in  law  {Hargreaves  v.  Diddams, 

1875,  L.  K.  10  Q.  B.  582;  Riidson  v.  Macrae,  1863,  4  B.  &  S.  585; 
Smith  V.  Andrews,  [1891]  2  Ch.  678),  being  a  profit  a  prendre  in  cdieno 
solo  (Wickham  v.  Hawker,  1840,  7  Mee.  W.  79 ;  56  E.  E.  623,  Parke,  B.), 
and  not  enjoyable  by  custom  (Bland  v.  Lipscomhe,  1854,  4  El.  &  Bl. 
llZn),  or  by  long  possession  under  the  Prescription  Act  {Shuttleioorth  v. 
Le  Fleming,  1865,  19  C.  B.  N.  S.  687).  The  "dwellers"  in  a  parish 
cannot  acquire  a  right  of  fishing  in  private  waters  (Allgood  v.  Gibson, 

1876,  25  W.  E.  60),  though  commoners  within  a  manor  may  have  it; 
and  uninterrupted  enjoyment  from  time  immemorial  by  the  "free 
inhabitants  of  ancient  tenements"  in  a  borough  of  a  right  to  dredge 
for  oysters  in  a  fishery  belonging  to  the  corporation  of  that  borough 
on  certain  days  in  a  year  has  been  held  to  raise  the  presumption  of 
that  usage  being  lawful,  and  of  the  corporation's  ownership  of  the 
fishery  being  conditional  on  their  permission  of  that  usage  (Goodman  v. 
Mayor  of  Saltash,  1882,  7  App.  Cas.  633) ;  this  not  being  a  claim  to  a 
profit  db  prendre  in  alieno  solo,  but  a  presumed  condition,  to  which  the 
grant  to  the  corporation  was  subject.  The  public  cannot  use  the  banks 
of  non -tidal  waters  for  fishing  if  privately  owned,  though  they  may 
have  the  right  of  passage  over  these  banks,  as  in  the  case  of  a  towing- 
path  of  a  navigable  river,  so  with  a  public  bridge  (Bhmdell  v.  Caterall, 
1825,  5  Barn.  &  Aid.  295 ;  24  E.  E.  353 ;  LloTjd  v.  Jones,  1848,  6  C.  B. 
81 ;  77  E.  E.  278 ;  R.  v.  Pratt,  1855,  4  El.  &  Bl.  860 ;  Smith  v.  Aiidreios, 
above).  The  Crown  has  no  right  de  jure  to  the  soil  or  the  fisheries  of  an 
inland  non-tidal  lake  (Bristoiv  v.  Cormdcan,  1878,  3  App.  Cas.  641,  Lough 
Neagh) ;  and  it  has  been  doubted  whether  the  Crown  could  ever  have 
had  as  part  of  its  prerogative  the  exclusive  right  of  fishing  in  a  non- 
tidal  river  flowing  over  the  land  of  a  subject,  and  if  it  could  have  such 
right  whether  it  could  grant  it  to  a  subject  as  a  franchise  (Duke  of 
Devonshire  v.  Pattinson,  1887,  20  Q.  B.  D.  263). 

3.  Different  Kinds  of  Fisheries. — Fisheries  have  been  classified  as  (1) 
public,  which  can  only  be  exercised  in  tidal  waters;  (2)  several  (separalis); 
(3)  free  (libera) ;  and  (4)  common  of  piscary  (communis),  which  may  be 
enjoyed  in  tidal  or  non-tidal  waters.  The  nature  of  public  fishery  has 
already  been  considered.  A  common  of  piscary  has  been  defined  to  be 
"like  other  commons,"  and  "a  right  in  common  with  certain  other 
persons  in  a  particular  stream"  (Dallas,  C.J.,  Bennet  v.  Costar,  1818, 
8  Taun.  187;  19  E.  E.  491),  i.e.  enjoyable  by  commoners  of  a  manor  to 
an  extent  sufficient  for  the  maintenance  of  their  tenements  (see  Maxok); 
but  they  cannot  exclude  the  lord  of  the  manor  from  fishing  except  by 
immemorial  special  prescription,  and  have  no  rights  over  the  soil  itself, 
e.g.  they  cannot  cut  the  grass  growing  at  the  edge  of  the  bank  (Woolrych, 
Waters,  127). 

A  distinction  has  been  made  between  a  several  and  a  free  fishery, 
but  the  difference,  it  seems,  is  only  one  of  words.  In  one  case  Lord 
Holt  expressed  the  opinion  that  a  "several  fishery  is  where  he  that 
hath  the  fishery  is  owner  of  the  soil,  and  a  free  fishery  is  where  a  right 
of  fishing  is  granted  to  a  grantee,  and  he  has  the  property  in  the  fish  " 
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{Smith  V.  Kemp,  1691,  Holt,  322);  but  in  a  subsequent  case  he  thought 
that  a  "separate  and  free  fishery  are  all  one"  (Gipps  v.  Woollicot,  7  or  9 
Will.  III.,  Holt,  323).  It  was  also  held  that  the  owner  of  a  several 
fishery  could  bring  trespass,  while  the  owner  of  a  free  fishery  could  not 
(Child  V.  Greenhill,  15  Car.  il.,  Jones,  W.  440 ;  Upton  v.  Dawkin,  1  &  2 
Jac.  II.,  3  Mod.  97).  Lord  Mansfield  defined  a  free  fishery  as  a  right 
of  fishery  which  is  coextensive  with  the  rights  of  others  {Seymour  v. 
Courtenay,  1771,  5  Burr.  2814).  Blackstone  also  distinguished  between 
them  by  saying  that  the  ownership  of  the  soil  covered  by  the  waters 
is  essential  to  a  several  fishery,  and  that  a  free  fishery  differs  from  a 
several  fishery  by  being  confined  to  a  public  river,  and  not  necessarily 
comprehending  the  soil  (ii.  33,  4th  ed.) ;  and  this  being  of  the  nature 
of  a  royal  franchise  or  "  flower  of  the  prerogative  "  (repeated  in  Buke  of 
Northumberland  v.  Houghton,  1870,  L.  R  5  Ex.  127,  where  it  was  held 
that  "free  usages  and  liberties"  did  not  constitute  a  several  fishery; 
and  Woolrych,  agreeing  with  him,  thought  that  a  free  fishery  is  only  an 
unlimited  common  of  fishery  (100),  and  so  does  Paterson  (53).  On  the 
other  hand.  Coke  says :  "  A  man  may  prescribe  to  have  a  several  fishery 
in  such  a  water,  and  the  owner  shall  not  fish  there ;  but  if  he  claim  to 
have  common  of  fishery  or  free  fishery,  the  owner  of  the  soil  shall  fish 
there"  (Co.  Litt.  122a;  see  Moore,  Fisheries,  33,  who  would  read  this 
as  "  common  fishery  or  common  of  free  fishery ") ;  and  Hale :  "  One 
man  may  have  the  river  and  others  the  soil  adjacent ;  or  one  man  may 
have  the  river  and  soil  thereof  and  another  the  free  or  several  fishing 
in  that  river"  {Be  Jure  Maris,  ch.  i. ;  Moore,  371);  and  Bayley,  J.: 
"  The  presumption  that  the  owner  of  an  exclusive  fishery  is  the  owner 
of  the  soil  only  obtains  where  the  terms  of  the  grant  are  unknown ;  for,  if 
it  appears  to  convey  an  incorporeal  hereditament  only,  the  presumption 
is  destroyed  "  {Duke  of  Somerset  v.  Fogwell,  1825,  5  Barn.  &  Cress.  886 ; 
29  R.  E.  499).  The  idea  of  a  several  fishery  necessarily  implying 
ownership  of  the  soil  was  also  repudiated  in  1845,  when  the  Exchequer 
Chamber  held  that  "a  sole  and  exclusive  fishery"  in  a  grant  was 
equivalent  to  a  several  fishery  in  alieno  solo  {Holford  v.  Bailey,  1846, 
8  Q.  B.  1000;  see,  however,  Moore,  Fisheries,  53  et  seq.,  and  ch.  xxii. ; 
A.-G.  V.  Emerson,  [1891]  A.  C.  643;  Hindson  v.  Ashhy,  1896,  2  Ch.  1 ; 
Hanbury  v.  Jenkins,  1901,  2  Ch.  401,  where  it  was  held  that  the  word 
"several"  is  not  necessary  to  create  a  several  fishery).  In  Btcke  of 
Beaufort  v.  Aird,  [1904]  20  T.  L.  R.  602,  Warrington,  J.,  treats  Buke  of 
Somerset  v.  Fogwell  as  equally  recognising  the  rule  stated  in  the  fore- 
going cases.  The  following  would  probably  now  be  accepted  as  a  correct 
statement  of  the  law  : — "  The  only  substantial  distinction  is  between  an 
exclusive  right  of  fishery,  usually  called  a  '  several,'  and  sometimes  '  free," 
as  in  free  warren,  and  a  right  in  common  with  others,  usually  called 
'  common  of  fishery,'  sometimes  '  free,'  used  as  in  '  free  port.'  A  several 
fishery  means  an  exclusive  right  to  fish  in  a  given  place  either  with  or 
without  the  property  in  the  soil"  {Malcolmson  v.  OBea,  1863, 10  H.  L.  C. 
593;  Willes,  J.,  618,  619;  11  E.  E.  1155).  "Free  fishery  primd  facie 
means  several  fishery"  (Willes,  J.,  Shuttleworth  v.  Be  Fleming,  1865,  19 
C.  B.  N.  C.  687,  697).  "  Though,  for  the  sake  of  distinction,  it  might 
be  more  convenient  to  appropriate  free  fishery  to  the  franchise  of  fishing 
in  public  rivers  by  derivation  from  the  Crown,  yet  it  seems  as  if  our  law 
and  practice  had  extended  this  kind  of  fishing  to  all  streams  private  and 
public"  (Hargreave,  Co.  Litt.  122a).  The  editors  of  Oke's  Fishery  Baws 
(1903)  define  a  free  fishery  as  a  several  fishery  derived  from  the  Crown 
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at  a  place  where  primd  facie  the  public  have  a  right  to  fish  (14).  Free 
and  several  fishery  may  accordingly  be  taken  to  be  the  same  thing,  viz., 
a  right  of  exclusive  fishery  (Moore,  Foreshore,  740),  sometimes  coupled 
in  the  latter  case  with  ownership  of  the  soil  of  the  waters,  and  the 
terms  appear  to  be  regarded  as  interchangeable  in  the  early  records 
(Moore,  Fisheries,  46-51).  Moore  classifies  fisheries  as  (1)  exclusive 
whether  in  tidal  or  non-tidal  waters,  which  may  be  "  several "  or  "  free," 
corporeal  or  incorporeal ;  and  (2)  non-exclusive,  "  common  fishery "  or 
"common  of  fishery"  (Fisheries,  35).  It  seems  that  there  is  now  no 
difference  between  the  rights  and  remedies  of  the  owner  of  a  several 
and  those  of  the  owner  of  a  free  fishery.  Thus  the  Freshwater 
Fisheries  Acts  allow  the  owner  of  a  several  or  private  fishery  to  permit 
angling  during  close  time  (1878,  41  &  42  Vict.  c.  39,  s.  11  (3));  and  the 
owners  of  an  exclusive  fishery  can  get  an  injunction  and  damages  against 
a  person  who  does  injury  to  their  fishery,  e.g.  against  a  person  who  for 
building  operations  takes  gravel  from  near  the  water  of  the  fishery,  in 
such  a  way  as  to  make  the  waters  turbid  and  foul  the  spawning  beds 
{Fitzgerald  v.  Firbank,  1897,  13  T.  L.  R.  390). 

The  following  incidents  of  an  exclusive  fishery  require  notice.  A 
grant  of  "fishery"  primd  facie  gives  a  several  fishery,  as  being  the 
largest  kind  known  to  the  law.  A  grant  of  soil  covered  by  water  prima 
facie  includes  the  fishery  therein,  and  a  grant  of  fishery  may  carry  the 
soil  with  it,  though  this  presumption  may  be  rebutted  by  the  circum- 
stances of  the  grant,  e.g.  where  the  grant  only  mentions  the  fishery,  and 
the  particulars  of  sale  say  the  soil  is  not  to  pass  {Fcroyd  v.  Coidthard, 
1897,  2  Ch.  554,  565).  It  may  be  appurtenant  to  a  house  or  land 
(Moore,  ch.  xi.).  A  fishery  is  subject  to  dower.  It  is  not  a  sufficient 
interest  in  land  to  claim  compensation  for  under  the  Lands  Clauses  Acts 
(Bird  v.  G.  E.  R,  1865,  19  C.  B.  N.  S.  268).  It  will  pass  under  the 
words  "estates  of  inheritance  and  hereditaments"  {Cooper  v.  Phibhs, 
1867,  L.  R.  2  H.  L.  149).  A  fishery  in  gross  in  another's  waters  is 
not  within  the  Prescription  Act  {Shnttleivorth  v.  Le  Fleming,  1865, 
19  C.  B.  N.  S.  687).  A  private  fishery  is  rateable  to  the  poor  whether 
the  soil  goes  with  it  or  not  (1874,  37  &  38  Vict.  c.  54,  s.  3).  If  a  lord 
of  a  manor  claims  a  several  fishery  in  water  within  the  manor,  he  must 
make  out  his  title  to  it,  and  the  presumption  is  that  it  belongs  to 
owners  of  adjacent  lands  {Lamh  v.  Neivhiggin,  1844,  1  Car.  &  Kir.  549 ; 
70  R.  R.  805).  An  ordinary  lease  of  lands,  including  water,  passes  the 
fishery  in  that  water,  in  the  absence  of  contrary  stipulation  {Jones  v. 
Davies,  1902,  86  L.  T.  447;  66  J.  P.  439);  and  a  landowner  must 
reserve  expressly  the  right  of  access  to  lands  adjoining  the  fishery  in 
order  to  have  it  (Moore,  Fisheries,  ch.  xviii.).  A  lease  of  a  several  fishery 
must  be  by  deed,  and  so  must  a  licence  to  fish  (Paterson,  57),  but 
though  a  parol  licence  is  revocable,  damages  lie  for  its  breach  {Kerin 
v.  Smith,  [1897]  2  Q.  B.  445) ;  but  if  a  fishery  be  let,  and  no  rent  agreed 
upon  verbally,  the  landlord  can  recover  a  reasonable  rent  for  use  and 
occupation  {Holford  v.  Pritchard,  1849,  3  Ex.  Rep.  793;  77  R.  R.  840; 
Moore,  65 ;  Paterson,  67).  Under  a  lease  the  right  to  take  away  the 
fish  caught  requires  a  deed  {Webber  v.  Zee,  1882,  9  Q.  B.  D.  315).  A 
lease  of  exclusive  fishing  in  a  particular  part  of  a  river,  with  a  covenant 
not  to  underlet,  and  liberty  for  lessee  and  his  friends  of  ingress  and 
regress  at  all  times  to  fish  and  retain  the  fish  caught  for  their  own  use, 
does  not  prevent  the  lessee  from  granting  a  licence  to  another  person 
to  fish  there  (Grove  v.  Portal,  [1902]  1  Ch.  727).      As   to   leases  of 


nSHEEIES  95 


w 

fisheries,  see  Moore,  Fisheries,  ch.  xxvi.  A  fishery  will  pass  as 
lappurtenant  to  a  manor  {Rogers  v.  Allen,  1808,  1  Camp.  309,  310; 
1 10  K.  K.  689),  though  it  will  not  pass  as  appurtenant  to  a  several 
pasture  {Edgar  v.  Special  Commissioners  of  Fisheries,  1871,  23  L.  T.  N.  S. 
732),  but  in  this  last  case  the  fishery  in  question  was  parcel  of  the 
manor,  being  a  fishery  with  the  soil,  and  it  seems  incorrect  to  state  the 
above  as  a  general  rule,  as  no  examples  are  known  of  an  incorporeal 
fishery  in  tidal  water  (Moore,  69).  A  fishery  in  tidal  or  non-tidal 
waters  may  be  copyhold  {ibid.,  ch.  xii.),  and  rights  of  common  of 
fishery  annexed  to  copyhold  tenements  are  usual  {ibid.).  A  several 
fishery  will  not  pass  under  a  grant  of  "  liberties  and  usages,"  nor  does 
it  merge  on  being  resumed  by  the  Crown,  whether  by  forfeiture  or 
otherwise  {Duke  of  Northumberland  v.  Houghton,  1870,  L.  E.  5  Ex. 
127).  A  several  fishery  can  only  be  granted  by  deed,  and  as  a  con- 
sequence of  that  it  cannot  be  abandoned ;  and  thus,  in  a  case  of  trespass 
to  a  several  fishery  in  a  navigable  tidal  river,  evidence  that  fishing  has 
been  carried  on  by  the  public  with  the  knowledge  of  the  owners  of  the 
several  fishery,  and  without  interruption  by  them  as  far  back  as  living 
memory  extended,  was  held  ineffectual  to  take  away  the  right  of  several 
fishery,  or  to  confer  any  right  on  the  public  {Neill  v.  Buhe  of  Devonshire, 
1882,  8  App.  Cas.  135).  But  besides  a  "  paper  title,"  in  order  to  establish 
the  title  to  a  several  fishery,  there  must  be  sufficient  evidence  of  posses- 
sion and  enjoyment  by  the  person  claiming  the  several  fishery;  and 
accordingly,  even  where  the  alleged  owner  of  the  fishery  produces  a 
perfect  or  irresistible  paper  title,  acts  of  user  and  enjoyment  of  that 
fishery  by  the  public,  though  ineffectual  to  set  up  any  right  in  the 
public  to  the  fishery,  are  evidence  that  the  several  fishery  belongs  to 
some  other  person  than  the  alleged  owner,  and  in  such  a  case  it  is  a 
question  of  fact  for  the  jury  to  decide  (and  not  one  of  law)  whether  the 
alleged  owner  has  made  out  his  title  {Neill  v.  Duke  of  Devonshire,  ante  ; 
Blount  V.  Laijard,  1888,  [1891]  2  Ch.  678  {Smith  v.  Andrews),  681);  and 
as  to  evidence,  see  Calcraft  v.  Guest,  [1898]  1  Q.  B.  759  ;  Duke  of  Beaufort 
V.  Sivansea,  1849,  3  Ex.  413  ;  and  Moore,  Fisheries,  chaps,  xxiii.,  xxiv.,  xxv. 
A  several  fishery  in  a  tidal  river,  the  waters  of  which  have  permanently 
(and,  Moore  would  add,  "  perceptibly  and  suddenly  "  (135))  receded  from 
one  channel  and  flow  in  another,  cannot  be  followed  from  the  old  to  the 
new  channel  {Mayor  of  Carlisle  v.  Graham,  1869,  L.  K.  4  Ex.  361);  and 
the  owner  of  the  new  channel  becomes  entitled  to  the  fishing  in  it,  as  the 
fishery  could  not  be  one  over  soil  belonging  to  the  Crown  or  its  grantees 
(Moore,  126 ;  and  see  Hindson  v.  Ashby,  [1896]  2  Ch.  1,  where  Lindley, 
L.J.,  reviewed  his  decision  in  the  Carlisle  Case).  In  a  non-tidal  river, 
where  the  whole  of  a  river  and  fishery  belonged  to  one  owner,  and  the 
river  has  gradually  and  imperceptibly  changed  its  course  but  the  bed 
remains  the  same,  the  owner  of  the  fishery  in  all  the  waters  of  the  river 
becomes  owner  of  the  fishery  in  waters  which  thus  cover  land  formerly 
belonging  to  another  person,  on  the  principle  of  accretions  belonging  to 
the  owner  of  the  land  added  to  {Foster  v.  Wright,  1878,  4  C.  P.  D.  438). 
The  earlier  doctrine  (Year-Books  and  Hale)  was  that  the  principle  of 
accretion  and  dereliction  does  not  apply  to  non-tidal  rivers  where  the 
boundaries  of  the  land  destroyed  are  not  lost ;  and  this  is  approved  by 
Moore  (129, 133),  who  is  of  opinion  that  where  a  sudden  and  perceptible 
change  is  made  in  the  course  of  a  river  the  fishery  does  not  follow  the 
new  channel;  but  if  the  change  be  gradual  and  imperceptible  the 
boundaries  of  the  fisheries  and  extent  of  the  rights  of  the  fishery  owners 
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will  change  with  it,  unless  there  is  evidence  to  exclude  the  doctrine  of 
accretion  (135)  (but  see  Foster  v.  Wright,  at  pp.  448  et  seq.).  The  owner 
of  a  several  fishery  may  subdivide  it  and  retain  a  particular  part  for 
himself,  e.g.  an  oystery  (Seymour  v.  Coitrtenay,  1771,  5  Burr.  2814; 
Moore,  ch.  xiv.).  The  owner  of  a  several  fishery  is  entitled  to  take  as 
many  fish  as  he  can,  consistently  with  exercising  his  right  in  the  usual 
way  and  so  as  not  to  injure  and  annihilate  the  rights  of  his  neighbours, 
and  with  complying  with  the  statutory  law ;  and  if  he  owns  the  soil  he 
may  do  so  by  fixed  engines  or  dredging  (Paterson,  Fishery  Lavjs,  1863, 
51).  As  to  his  rights  to  set  up  a  weir  on  his  property  (half  the  stream) 
as  against  the  owner  of  the  other  half,  see  Barker  v.  Faulkner,  1898, 
79  L.  T.  24;  and  as  to  protection  of  fisheries,  see  Moore,  Fisheries, 
ch.  xxvii.  Fishing-paths,  i.e.  the  right  to  use  the  bank  of  a  river  for 
fishing,  may  be  appurtenant  to  a  fishery  if  this  is  in  virtue  of  ownership 
of  the  soil,  and  even  it  seems  where  the  fishery  is  an  incorporeal  right 
{Hanlury  v.  Jenkins,  1901,  2  Ch.  401;  Moore,  ch.  xviii.);  but  the  right 
may  be  extinguished,  e.g.  by  inclosure  under  statute  {Fcroyd  v.  Coulthard, 
[1897]  2  Ch.  572) ;  and  a  right  of  way  over  adjoining  land  does  not  justify 
its  use  for  fishing  (see  Harrison  v.  I)uke  of  Rutland,  [1893]  1  Q.  B.  142). 
Even  if  the  public  have  the  right  to  fish  in  a  river,  they  have  no  right 
to  go  on  to  private  land  for  such  a  purpose,  nor  can  such  a  right  be 
acquired  by  prescription  (Moore,  ch.  xviii.). 

4.  Management  and  Protection. — There  are  special  statutes  dealing 
with  fishing  in  the  Severn  (1777,  18  Geo.  ill.  c.  33 ;  1876,  39  &  40 
Vict.  c.  34;  see  Severn),  in  the  Thames  and  Medway  {q.v.)  (1728, 
2  Geo.  II.  c.  19,  and  1756,  30  Geo.  ii.  c.  51;  1868,  31  &  12  Vict. 
c.  53),  in  Norfolk  and  Suffolk  (1877,  40  &  41  Vict.  c.  xcviii.;  1896, 
59  &  60  Vict.  c.  18);  but  the  general  law  relating  to  salmon  and 
freshwater  fish  is  comprised  in  the  Salmon  Acts  {q.v.)  and  the  Fresh- 
water Eish  Acts,  1878,  1884,  and  1886,  41  &  42  Vict.  c.  39,  47  &  48 
Vict.  c.  11,  and  49  «&  50  Vict.  c.  2,  which  extend  to  all  England. 
The  substance  of  the  latter  is  that  arrangements  for  the  protection 
and  management  of  freshwater  fish  are  made  similar  to  those  relating 
to  salmon;  and  a  close  time  is  instituted  for  all  freshwater  fish, 
during  which  time  they  may  not  be  bought  or  sold  or  killed,  with  a 
general  exception  in  this  last  case  of  so  doing  by  the  owner  of  a  several 
or  private  fishery,  or  by  his  permission  in  his  private  fishery,  or  by  leave 
of  a  board  of  conservators  in  a  public  fishery,  or  by  a  person  so  doing  for 
scientific  purposes,  or  if  they  are  taken  for  bait,  under  penalty  of  not 
more  than  £2  fine  on  first  conviction,  £5  on  second  or  any  subsequent 
conviction,  and  forfeiture  of  the  fish  so  caught,  bought,  or  sold,  and,  in 
the  discretion  of  the  justices,  forfeiture  of  the  instruments  used  in  taking 
them  (1878  Act,  s.  11).  The  use  of  poison  or  noxious  substances  for  the 
destruction  of  fish  is  prohibited  (1884  Act,  s.  7).  The  Acts  are  applied  to 
Norfolk  and  Suffolk  {ihid.  s.  8,  except  sec.  11  (1),  (2),  (3))  as  to  close  season 
for  freshwater  fish,  from  which,  however,  exemption  can  be  obtained 
generally  by  boards  of  conservators ;  and  generally  the  provisions  of  the 
Salmon  Fisheries  Acts  {q.v.)  as  to  legal  proceedings,  offences,  and  penalties 
apply  to  those  under  the  Freshwater  Fisheries  Act  of  1878,  but  this  does 
not  extend  the  powers  of  the  Fishery  Board  with  regard  to  the  kind  of 
waters  over  which  they  have  jurisdiction  under  the  Salmon  Fisheries  Acts 
{Stead  V.  Nicholas,  1901,  2  K.  B.  163),  i.e.  not  to  artificial  waters;  and  as 
to  recovery  of  penalties  thereunder,  see  Monro  v.  Duncan,  [1899]  1  Q.  B.  4. 
For  the  law  relating  to  different  kinds  of  freshwater  fish,  see  under 
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ose  heads,  Trout,  etc. ;  and  for  the  law  relating  to  sea  fisheries,  see 
Sea  Fisheries,  and  under  the  different  headings  of  Crabs  and  Lobsters, 
Oysters,  Eels,  etc. 

The  supreme  authority  to  administer  the  Salmon  and  Freshwater 
Acts  is  now  the  Board  of  Agriculture  and  Fisheries  (1903,  3  Edw.  vii. 
c.  31),  and  the  local  authority  is  the  County  Councils  (1888,  51  &  52 
Vict.  c.  41,  ss.  3  and  38). 

For  a  historical  outline  of  the  legislation  relating  to  fisheries,  see 
Moore,  Part  II.,  ch.  i. ;  and  for  the  statutes  relating  to  floating  fish  and 
shellfish,  ibid,  chaps,  v.  and  vi. ;  powers  of  boards  of  conservators  and 
water  bailiffs,  close  season  and  sale  of  fish,  chaps.  vii.-xiii. 

At  common  law  there  is  no  right  of  property  in  fish  in  a  river  or 
pond  in  their  natural  liberty  {R.  v.  Hundsdon,  1781,  2  East,  P.  C.  611), 
but  they  are  the  subject  of  property  if  taken  in  a  trunk  or  net  and  put 
into  a  stew  pond  (Foster,  Grown  Law,  2nd  ed.,  366  ;  Kussell  on  Grimes,  6th 
ed.,  vol.  ii.  248).  The  property  in  fish  taken  unlawfully  vests  in  the 
taker,  and  the  owner  cannot  recover  them,  except  in  certain  cases  under 
the  Salmon  Acts,  though  he  can  their  value,  unless  they  are  taken  from  a 
trunk  or  small  pond  (Paterson,  85,  86). 

Statutes  have  from  time  to  time  been  passed  to  punish  persons 
wrongfully  taking  fish.  Those  prior  to  1800  are  collected  and  discussed 
in  2  East,  P.  C.  610.  They  were  superseded  by  7  &  8  Geo.  iv.  c.  29,  and 
that  by  the  Larceny  and  Malicious  Damage  Acts  of  1861  (see  Greaves, 
Grim.  Law  Gons.  Acts,  1861).  Persons  who  unlawfully  and  wilfully 
angle  in  the  daytime  in  waters  where  they  have  no  right  or  leave  to 
fish  are  liable  to  have  their  tackle  seized  by  the  owner  of  the  land  or 
fishery ;  and  if  they  submit  to  this  are  liable  to  no  other  damages  or 
penalties  (24  &  25  Vict.  c.  96,  s.  25). 

A  person  taking  fish  except  by  angling  during  the  daytime  can  be 
arrested  by  any  person  without  a  warrant  and  taken  before  a  justice 
(ibid.  s.  103),  and  any  person  abetting  fish  poaching,  though  not  liable 
to  apprehension,  may  be  punished  summarily  in  the  same  way  as  the 
actual  offender  (s.  99). 

Unlawfully  or  wilfully  taking  fish  at  any  hour  otherwise  than  by 

angling  in  the  day  time  is  an  indictable  misdemeanor,  if  done  in  waters 

belonging  to  or  adjoining  a  dwelling-house;  and  it  involves  a  penalty 

up  to  £5  and  forfeiture  of  the  fish  taken,  if  done  in  other  private  waters 

j(24  &  25  Vict.  c.  96,  s.  24);  and  doing  so  by  angling  in  the  daytime 

j  entails  a  penalty  of  £5  if  done  in  water  actually  adjoining  (B.  v.  Hodges, 

j  1829,  M.  &  M.  341)  or  belonging  to  a  dwelling-house,  and  of  £2  if  done 

I  in  water  elsewhere  which  is  private  property  or  subject  to  a  private  right 

I  of  fishery.     In  the  latter  case  the  attempt  is  equally  punishable,  and  the 

'  penalty  is  recoverable  summarily  (24  &  25  Vict.  c.  96,  ss.  24,  25).     The 

I  owner  of  the  waters  fished  or  the  fishery  can  seize  the  tackle  of  persons 

[unlawfully  fishing.     Crayfish  are  within  these  enactments  (Gay gill  v. 

I  Thwaite,  1886,  33  V^.  K.  581).     A  bond  fide  claim  of  right  to  fish  ousts 

I  the  jurisdiction  of  the  justices  {Hargreaves  v.  Diddams,  1875,  L.  E. 

10  Q.  B.  582),  though  damage  so  done  to  adjoining  property  may  be 

:  the  subject  of  civil  proceedings  (1861,  24  &  25  Vict.  c.  97,  s.  52.    Officers 

I  in  the  army  or  marines  are  forbidden  to  kill  fish  without  leave  in  writing 

from  the  person  entitled  to  grant  such  leave  under  a  penalty  of  £5 

j  (1878,  41  Vict.  c.  10,  s.  88,  and  c.  11,  s.  87). 

t        It  is  a  misdemeanor  (1)  unlawfully  and  maliciously  to  put  lime  or 
I  any  noxious  material  into  a  fish-pond  or  any  water  which  is  private 
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property  or  in  which  there  is  a  private  right  of  fishing,  or  into  a  salmon 
river,  with  intent  to  destroy  the  fish  which  are  or  may  be  put  therein 
(24  &  25  Vict.  c.  97,  s.  32;  36  and  37  Vict.  c.  71,  s.  13);  (2)  unlawfully 
and  maliciously  to  cut  through,  break  down,  or  destroy  the  dam,  flood- 
gate, or  sluice  of  any  such  pond  or  water  (24  &  25  Vict.  c.  97,  s.  32). 

The  punishment  is  penal  servitude  from  three  to  seven  years,  or 
imprisonment  with  or  without  hard  labour  for  not  over  two  years,  and 
(or)  fine  and  recognisances  for  the  peace  and  good  behaviour.  A  male 
offender  under  sixteen  may  also  or  alternatively  be  whipped  (24  &  25 
Vict.  c.  97,  ss.  32,  73 ;  54  &  55  Vict.  c.  69,  s.  1).  The  offences  can  be 
tried  at  Quarter  Sessions. 

The  use  of  dynamite  or  any  explosive  to  kill  fish  in  any  fishery,  public 
or  private,  is  forbidden  (40  &  41  Vict.  c.  65,  s.  2 ;  41  &  42  Vict.  c.  39, 
s.  12). 

[Authorities. — Woolrych,  Waters  (1830);  Selwyn,  Nisi  Frius,  13th 
ed.,  1869,  "Fishery"  ;  Stuart  Moore,  Foreshore  (1888);  Stuart  Moore  and 
H.  Stuart  Moore,  History  of  the  Law  of  Fisheries  (1903);  Paterson, 
Fishery  Laws,  1st  ed.,  1863 ;  Oke's  Handy  Book  of  Fishery  Laws  (3rd  ed., 
1903),  by  T.  W.  Willis  Bund  and  A.  C.  M'Barnet.] 

Fishing"  Boats. — The  Merchant  Shipping  Act,  1894,  has 
special  provisions  relating  to  fishing  boats,  which  may  be  summarised  as 
follows : — 

A  fishing  boat  is  defined  as  a  vessel  of  whatever  size  and  however 
propelled,  employed  in  sea  fishing,  but  not  a  vessel  used  for  catching 
fish  otherwise  than  for  profit,  except  where  so  expressly  provided;  a 
**  second  hand  "  of  a  fishing  boat  is  the  person  next  in  authority  to  the 
captain  or  skipper  on  board ;  and  a  fishing  "  voyage  "  is  a  fishing  trip 
from  one  port  to  another  where  the  trip  ends,  but  not  one  whither  she 
returns  in  distress  (s.  370).  The  tonnage  of  a  fishing  boat  means  her 
register  tonnage,  except  in  the  case  of  trawlers,  where  it  means  her 
gross  tonnage  (s.  371);  and  the  purview  of  the  Act,  except  where  other- 
wise expressed,  extends  only  to  the  United  Kingdom,  except  Scotland 
(s.  372).  Ships  engaged  in  the  whale,  seal,  walrus  or  Newfoundland 
cod  fisheries  are  not  fishing  boats  for  the  purpose  of  the  Merchant 
Shipping  Act  except  ships  engaged  in  the  Newfoundland  cod  fisheries 
which  belong  to  ports  in  Canada  or  Newfoundland,  or  ships  engaged 
in  the  whale  fisheries  off  the  coast  of  Scotland,  and  registered  at  ports 
in  Scotland  (M.  S.  A.,  1894,  s.  744;  1906,  s.  83). 

The  following  provisions  apply  to  all  fishing  boats : — Every  fishing 
boat  in  the  British  Islands,  including  those  used  otherwise  than  for 
profit,  must  be  registered  in  the  fishing-boat  register,  and  be  lettered 
and  numbered  and  have  official  papers.  If  a  fishing  boat  which  should 
be  registered  is  not,  she  is  not  entitled  to  any  of  the  privileges  or 
advantages  of  a  British  fishing  boat,  but  she  is  subject  to  all  the 
obligations,  liabilities,  and  penalties  of  such  a  boat,  and  to  the  punish- 
ment of  offences  committed  on  board  her  or  by  persons  belonging  to  her, 
and  the  jurisdiction  of  officers  and  Courts  as  if  she  were  registered,  and 
she  is  liable  to  a  fine  of  £20  and  to  be  detained  every  time  that  she  is 
used  as  a  fishing  boat;  and  regulations  may  be  made  by  Order  in 
Council  for  enforcing  such  registration  (s.  373).  Certain  sections  of 
the  Sea  Fisheries  Acts,  1868  and  1883  (31  &  32  Vict.  c.  45,  s.  26,  and 
46  &  47  Vict.  c.  36,  ss.  11-14),  are  applied  to  this  section,  while  it  is 
saved  from  the  scope  of  sec.  176  of  the  Customs  Consolidation  Act, 
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1876  (39  &  40  Vict.  c.  36),  which  requires  boats  not  belonging  to  ships 
to  have  the  name  of  their  owner  and  port  painted  on  them.  Eegistra- 
tion  of  a  fishing  boat  is  conclusive  evidence  that  her  registered  owners 
at  a  given  date  were  her  owners,  and  that  she  is  a  registered  British 
fishing  boat  in  any  proceedings  under  the  Sea  Fisheries  Acts  {q.v.) 
against  her  owner  or  skipper,  or  for  recovery  of  damages  for  injury  done 
by  her,  though  this  does  not  exclude  proceedings  against  a  person  bene- 
ficially interested  in  her  though  not  registered,  nor  does  it  affect  the 
rights  of  her  owners  inter  se  whether  registered  or  not,  nor  does  it 
otherwise  confer,  take  away,  or  affect  any  title  to  or  interest  in  her 
(s.  374). 

No  fishing  boat,  whether  used  for  profit  or  not,  may  go  to  sea  from 
a  port  in  the  United  Kingdom,  if  decked,  unless  she  is  supplied  with 
boats  proportionately  to  her  tonnage;  if  she  carries  more  than  ten 
passengers  she  must  also  have  two  lifebuoys,  and  either  a  properly 
equipped  lifeboat  or  one  of  her  boats  made  buoyant  like  a  lifeboat,  and 
these  must  be  always  ready  for  use.  If  she  goes  to  sea  without  these 
accessories,  or  if  any  of  them  are  lost  or  rendered  useless  by  the  wilful 
fault  or  negligence  of  the  owner  or  skipper,  or  are  accidentally  made 
unavailable,  and  are  not  replaced  by  the  skipper  except  for  a  reasonable 
cause,  or  are  not  always  ready  for  use,  the  owner  if  in  fault  may  be 
fined  up  to  £100,  and  the  skipper  if  in  fault  up  to  £50 ;  and  the  boat 
may  be  detained  till  she  is  properly  so  equipped  (s.  375). 

Sec.  376  contains  a  code  of  punishment,  consisting  of  forfeiture  of 
wages,  and  imprisonment,  whether  with  or  without  hard  labour,  for 
offences  against  discipline  committed  either  by  seamen  or  sea-fishing 
apprentices  in  fishing  boats,  including  unlawful  combination,  wilful  dis- 
obedience, which  may  also  amount  to  desertion  or  absence  without  leave 
{Edgill  V.  Alward,  [1902]  2  K.  B.  239),  continued  breach  of  duty,  assault, 
and  desertion,  absence  without  leave,  wrongfully  quitting  the  boat,  wilful 
damage,  and  smuggling.  The  skipper,  if  guilty  of  any  of  the  latter  class 
of  offences,  is  liable  to  punishment  as  if  he  were  a  seaman ;  and  sea- 
fishing  apprentices  (q.v.)  and  boys,  whether  ashore  or  on  board,  may  be 
punished  for  any  of  the  former  class  of  offences.  A  seaman  or  appren- 
tice is  not  relieved,  by  refusing  or  neglecting  to  go  to  sea,  or  deserting, 
from  punishment  for  wilful  disobedience,  continued  breach  of  duty,  or 
unlawful  combination,  and  may  also  be  punished  for  deserting  or  being 
I  absent  without  leave.  These  criminal  provisions  do  not  affect  the  civil 
I  rights  of  the  owner  or  skipper  against  offending  seamen,  though  com- 
pensation cannot  be  received  more  than  once  for  the  same  damage 
|(s.  377).  Forfeitures  for  desertion  are  applied  first  to  reimburse  the 
I  owner's  or  skipper's  consequent  expenses,  and  then  go  to  the  Consolidated 
Fund  (s.  378).  Deserters  and  absentees  without  leave  may  be  sent  back 
to  their  boat  at  their  own  expense,  in  addition  to  other  punishment 
s.  379).  Sec.  380  contains  the  procedure  by  which  seamen  charged 
with  certain  of  the  above  offences  may  be  arrested  and  brought  before 
the  proper  officer,  who  may  be  either  a  superintendent  or  the  principal 
Board  of  Trade  officer  at  a  port  or  district,  or  his  deputy ;  such  an  officer 
may  inquire  into  the  case,  and  if  the  prisoner  fail  to  satisfy  him,  may 
order  him  to  return  to  his  boat ;  if  he  refuses  to  obey  such  order,  the 
officer  may  have  him  brought  before  a  Court  of  summary  jurisdiction. 
A  seaman  who  refuses  to  go  to  sea  may  be  taken  by  the  skipper  or 
•owner  or  agent  of  the  boat  before  an  officer  (s.  381). 

The  rights  and  protection  of  fishing-boat  hands  are  provided  for  as 
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follows : — A  seaman  (not  a  sea-fishing  boy)  may,  when  he  is  ashore,  give 
notice  that  he  means  to  absent  himself,  if  he  does  so  forty-eight  hours 
before  he  should  be  on  board,  and  he  need  not  then  keep  his  engagement ' 
(s.  382).  The  wages  of  a  skipper,  seaman,  or  apprentice  accrue  from 
day  to  day ;  where  they  are  contracted  for  by  the  voyage,  trip,  season, 
or  share,  and  not  by  time,  the  amount  accruing  from  day  to  day  is  the 
wages  for  the  whole  trip,  voyage,  season,  or  share,  divided  by  the  number 
of  days  taken  up  till  then,  but  not  more  than  the  share  of  the  profits  or 
catch  made  during  the  period  of  actual  service  (s.  383).  But  all  the 
wages  earned  may  be  forfeited  {ibid.) ;  and  to  justify  forfeiture  and  prove 
desertion,  it  need  only  be  shown  that  the  offender  was  duly  engaged  and 
belonged  to  the  boat  and  left  her  before  the  end  of  his  engagement, 
unless  by  producing  a  proper  certificate  of  discharge,  or  otherwise,  he 
satisfies  the  Court  of  the  contrary  (s.  384). 

The  skipper  must  keep  a  record  of  deaths,  injuries,  ill-treatment, 
punishments,  and  casualties  in  his  boat,  and  must  produce  this  if 
required  to  any  superintendent,  and  send  it  to  the  superintendent  at 
the  port  to  which  the  boat  belongs  at  the  times  fixed  by  the  Board  of 
Trade,  and  must  report  any  such  occurrence  to  the  superintendent  at 
the  port  where  the  voyage  ends  within  twenty-four  hours  of  arrival, 
under  a  penalty  of  £20  (s.  385).  The  superintendent  may  inquire  into 
such  occurrence,  and  if  it  seems  to  him  that  it  has  been  caused  by 
improper  and  violent  means,  he  must  report  it  to  the  Board,  and,  if 
necessary,  bring  the  offender  to  justice  and  have  him  arrested.  He  may 
indorse  the  report  of  it  with  an  expression  of  his  opinion  as  to  its  truth 
or  not  (s.  386).  The  superintendent  may  decide  disputes  between 
owners,  skippers,  and  seamen  regarding  wages  or  shares  in  the  profits 
of  a  voyage,  and  deductions  therefrom ;  engagements,  services,  or  dis- 
charges ;  and  cost,  quantity,  and  quality  of  provisions ;  and  his  decision 
is  final,  and  if  so  required  by  either  party  it  is  put  into  writing,  and 
becomes  admissible  in  evidence,  and  may  be  enforced  by  any  justice 
within  whose  jurisdiction  the  person  or  the  goods  of  the  person  against 
whom  his  decision  goes,  may  be  found ;  and  a  skipper  or  seaman  may 
recover  any  sum  so  adjudged  to  him  as  if  it  were  wages ;  and  for  deciding 
such  disputes  a  superintendent  has  all  the  powers  of  a  Board  of  Trade 
inspector  (s.  387). 

Where  payment  of  a  skipper  or  seaman  is  made  by  a  share  in  the 
catch,  the  owners  must  render  him  a  full  account  in  a  proper  form, 
under  penalty  of  £5 ;  and  in  case  of  a  dispute  the  skipper  or  seaman  may 
inspect  at  all  reasonable  times  the  owners'  accounts  and  books  relating 
thereto,  and  the  owners  must  produce  them  under  a  penalty  of  £20 
(s.  388).  Agreements  may  be  made  by  owners  or  skippers  of  British 
fishing  boats  fishing  off  the  coast  of  Scotland  for  payment  of  persons 
employed  therein  by  a  share  in  the  profits ;  they  must  be  made  in 
writing,  signed  by  the  parties  before  a  superintendent,  who  must  read, 
and,  if  necessary,  explain  them  to  the  parties,  and  attest  the  signature 
and  certify  that  he  has  done  so  and  it  has  been  agreed  to  by  the  parties 
(s.  389).  The  Board  of  Trade  may  fix  fees  payable  on  engagements  and 
discharges  of  crews  made  before  a  superintendent,  and  the  latter  may 
refuse  to  proceed  therein  till  his  fee  has  been  paid  (s.  390).  All 
superintendents  in  enforcing  any  of  these  provisions,  except  those 
relating  to  the  fishing-boat  register,  are  under  the  control  of  the  Board 
of  Trade  (s.  391). 

The  Act  then  contains  provisions  which  apply  to  fishing  boats  of 
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25  tons'  burden  and  upwards,  and  regulate  the  apprenticeship  and 
agreements  with  boys  in  the  sea-fishing  service  (see  Apprentice,  Sea, 
Vol.  I.  p. 444).  Apprentices  in  the  sea-fishing  service  (as  are  also  masters, 
seamen  and  apprentices  to  the  sea  service)  are  within  the  Workmen's 
Compensation  Act,  6  Edw.  vii.  c.  58  ;  if  workmen  and  members  of  the 
crew  of  a  ship  registered  in  the  United  Kingdom  or  any  other  British 
ship,  or  vessel  of  which  the  owner  or  manager  resides  in  the  United 
Kingdom  are  also  included  (s.  7  (1));  but  the  Act  does  not  apply  to 
members  of  the  crew  of  a  fishing  vessel  who  are  remunerated  by  shares 
in  her  profits  or  gross  earnings  of  her  takings  (s.  7  (3)). 

Special  provisions  are  made  for  trawlers,  and  except  where  otherwise 
mentioned,  these  apply  only  to  those  of  25  tons  and  upwards.  The 
skipper  of  every  trawler  of  that  tonnage  going  to  sea  from  a  port  in 
England  or  Ireland  must  make  an  agreement  with  his  crew  (not  including 
sea-fishing  boys),  under  penalty  of  £5  (s.  399 ;  and  see  Apprentice,  Sea). 
This  agreement  must  be  in  a  form  approved  by  the  Board  of  Trade,  dated 
at  the  time  of  its  first  signature,  and  signed  by  the  skipper  before  a  sea- 
man signs  it ;  it  must  contain  the  nature  and  duration  of  the  voyage  or 
engagement,  the  number  and  description  of  the  crew,  the  time  for  each 
seaman  being  on  board  or  beginning  work,  the  capacity  in  which  each 
seaman  serves,  and  his  remuneration,  and  scale  of  provisions,  and  also 
regulations  as  to  conduct  on  board,  fines,  allowance  of  provisions,  and 
punishments  for  misconduct  approved  by  the  Board  of  Trade  and  adopted 
by  the  parties,  who  may  add  stipulations  at  their  will  with  regard  to 
advance  and  allotment  of  wages  and  any  others,  if  not  contrary  to  law 
(s.  400).  The  agreement  must  be  signed  by  each  seaman,  and  the 
skipper  must  have  it  read  over  and  explained  to  him  and  then  attest 
each  signature ;  it  must  be  signed  in  duplicate  when  the  crew  is  first 
engaged,  one  part  being  kept  by  the  superintendent  at  the  port  of 
departure,  and  the  other  by  the  skipper,  with  a  special  place  for  signa- 
tures of  substitutes  or  subsequently  engaged  persons,  and  the  same 
procedure  must  be  followed  with  these  latter  as  above,  and,  if  possible, 
before  they  go  to  sea  (s.  401).  Agreements  may  be  made  by  the  owner 
or  registered  managing  owner  instead  of  the  skipper,  in  the  same  way  as 
by  the  skipper ;  and  for  service  in  one  particular  boat  or  in  two  or  more 
boats,  provided  in  this  latter  case  that  their  names  are  specified,  and  the 
services  as  well  as  the  rates,  periods,  and  methods  of  payment  (s.  402). 
Eunning  agreements  may  be  made,  extending  over  two  or  more  voyages, 
if  these  average  less  than  six  months  in  duration,  but  not  beyond  the 
next  June  30  or  December  31,  or  first  arrival  in  the  United  Kingdom 
after  that  date  or  consequent  discharge  of  cargo  (s.  403).  On  every 
return  to  a  port  in  the  United  Kingdom  before  final  termination  of  such 
an  agreement,  the  agreement  must  be  indorsed  by  the  skipper,  with  the 
engagements  and  discharges  made  or  to  be  made  before  leaving  port, 
under  a  penalty  of  £5  for  a  false  statement  (s.  404).  Within  forty-eight 
hours  of  a  trawler's  departure  from  port,  the  owner  or  managing  owner, 
or  if  they  go  to  sea  in  her,  then  their  agent,  must  make  a  report  to  the 
port  superintendent  of  the  crew  who  have  sailed  in  her,  under  a  penalty 
of  £5  (s.  405);  and  any  change  in  the  crew  under  a  running  agreement 
must  be  stated  by  the  skipper  before  finally  leaving  any  port  for  sea  to 
the  nearest  superintendent,  under  a  like  penalty  (s.  406) ;  but  they  may 
be  exempted  from  these  duties  by  the  Board  of  Trade.  Any  alteration 
in  an  agreement,  except  additions  for  substitutes  and  subsequently 
engaged  persons,  is  inoperative,  unless  made  with  the  consent  of  all 
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persons  interested  therein  (s.  407);  and  a  skipper  who  fraudulent!} 
alters  or  makes  a  false  entry  in,  or  delivers  a  false  copy  of,  ar, 
agreement,  or  is  privy  thereto,  is  liable  to  a  fine  of  £20  for  such  offence! 
(s.  408). 

The  owner  and  skipper  of  a  trawler  must  give  to  the  skipper  and  the 
crew  respectively  an  account  of  his  and  their  wages,  with  the  deductions 
therefrom  (and  no  deduction  is  allowable,  unless  so  included  or  being  in 
respect  of  a  matter  happening  after  such  delivery),  not  less  than  four 
hours  before  paying  off,  under  a  penalty  of  £5,  but  this  maybe  dispensed  i 
with  by  notice  to  that  effect  from  the  person  entitled  to  it  (s.  409).  The 
skipper  must  give  a  certificate  of  discharge  to  a  seaman  discharged, 
stating  the  period  of  service  and  the  time  and  place  of  discharge,  under 
a  £5  penalty  (s.  410);  and  seamen  improperly  discharged  before  the 
voyage  begins  or  ends  are  entitled  to  compensation,  besides  the  wages 
earned,  which  can  be  recovered  as  wages  (s.  411).  All  agreements 
come  under  these  provisions  as  to  discharge  and  payment  of  wages, 
(s.  412). 

Skippers  and  second  hands  of  trawlers  (of  and  above  25  tons)  sailing 
from  any  port  in  England  or  Ireland  or  Scotland  (6  Edw.  vii.  c.  48,  s.  81), 
must  hold  certificates  of  competency,  or  the  owner  is  liable  to  a  fine  of 
£20;  and  any  persons  so  serving  without  certificate,  or  employing  an 
uncertificated  person,  except  in  case  of  necessity,  are  liable  to  a  £20 
fine;  but  where  a  skipper  is  absent  from  his  boat  a  superintendent  may, 
at  the  request  of  the  owner  and  on  being  satisfied  that  he  is  unavoidably  i 
absent,  authorise  the  second  hand  to  act  for  a  time,  not  exceeding  a 
month,  as  skipper,  and  for  that  time  he  is  a  duly  certificated  skipper' 
(s.  413).  Certificates  of  competency  are  granted  by  the  Board  of  Trade 
to  skippers  and  second  hands  of  fishing  boats  in  a  similar  way  and  under 
similar  conditions  (as  to  examination  of  applicants,  granting,  suspending, 
and  cancelling  certificates,  and  inquiries  into  the  conduct  of  their  holders), 
and  have  a  similar  effect  to  those  granted  to  masters  and  mates  of  ships ; 
and  a  certificate  of  competency  as  skipper  cannot  be  granted  to  any  per- 
son unless  he  has  previously  held  a  second  hand's  certificate  for  twelve 
months  (s.  414).  Certificates  of  service  are  granted  to  persons  who  have 
served  for  not  less  than  twelve  months  as  skipper  before  September  1, 
1883,  or  as  second  hands  before  July  1,  1888,  or  in  the  case  of  trawlers 
going  to  sea  from  a  Scotch  port  who  have  served  for  a  similar  period 
before  June  1, 1907  (6  Edw.  vii.  c.  48,  s.  81),  limited  to  a  particular  class 
of  boats  if  they  have  been  exclusively  employed  in  that  class,  and  subject 
to  their  showing  to  the  Board  their  general  good  conduct  in  the  boats 
where  they  have  served.  Such  certificates  contain  particulars  of  name, 
place,  and  date  of  birth  of  the  holder,  and  the  length  and  nature  of  his 
previous  service,  and  are  subject  to  the  same  conditions  as  certificates 
of  competency  (s.  415).  A  register  of  certificated  skippers  and  second 
hands  may  be  kept  by  the  Board  of  Trade,  the  entries  in  which  are 
evidence  of  facts  they  state  (s.  416).  The  Board  may  also,  on  applica- 
tion from  (among  others)  persons  in  command  of  a  fleet  of  fishing  boats, 
make  regulations  as  to  the  conveyance  of  fish  from  trawlers  to  vessels 
engaged  in  taking  it  to  port,  so  as  to  prevent  loss  of  life  and  danger 
to  life  and  limb ;  such  regulations  must  be  laid  before  Parliament  for 
approval,  and  a  breach  of  them  involves  a  penalty  of  £10  (s.  417). 

For  the  law  relating  to  the  liabilities  of  fishing  boats  in  collision 
and  salvage,  see  those  heads ;  for  the  law  as  to  sea  fisheries,  see  Sea 
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Fish,  Royal. — These  are  whale  and  sturgeon  according  to  the 
Statute  of  1324  (17  Edw.  ii.  c.  11),  and  the  opinion  of  Sir  LeoHne 
Jenkins  (Life,  i.  89) ;  but  Hale  adds  porpoises,  and  these  are  also 
mentioned  in  Sir  Henry  Constables  Case  (1599,  5  Co.  Eep.  106 ;  De  Jure 
Maris,  ch.  vii. ;  Moore,  412).  They  belong  to  the  Crown  as  a  royal 
franchise  when  taken  within  the  seas  that  are  part  of  the  realm,  but 
not  if  on  the  high  seas,  when  they  belong  to  the  person  who  takes  them. 
A  subject  may  have  them  by  grant  from  the  Crown,  e.g.  the  Lord 
Warden  if  taken  within  the  limits  of  the  Cinque  Ports  {Lord  Warden 
and  Admiral  of  Cinque  Forts  v.  King  in  Office  of  Admiralty,  1831,  2  Hag. 
Adm.  438),  or  by  prescription,  and  either  in  gross  or  appurtenant  to  an 
honour,  manor,  or  hundred  (Hale,  De  Jure  Maris,  ch.  vii. ;  Moore,  Fore- 
shore, 413).  A  custom  is  mentioned  of  the  King  taking  the  whole 
sturgeon,  but  only  the  head  of  the  whale,  while  the  Queen  took  the 
tail ;  and  so  it  appears  in  ancient  records,  e.g.  the  Quo  Warranto  Kolls 
(Moore,  Foreshore,  81-84).  The  right  to  royal  fish  in  a  seacoast  manor 
is  a  presumption  that  the  foreshore  belongs  to  the  lord  of  the  manor 
(see  Eoreshore)  ;  and  it  may  pass  under  a  grant  of  wreck  (Moore,  83). 

Fit. — Fitness  to  execute  an  office,  it  is  said,  involves  three  requi- 
sites— honesty,  knowledge,  and  ability.  See  Dwarris,  Stat.  685,  and 
Stroud,  Jud.  Diet.,  s.v.  "  Fit." 

Fixed  Period. — As  to  meaning  of  in  regard  to  apportionment 
of  rent  and  income,  see  Apportionment,  Vol.  L,  at  p.  425  ;  and  in  regard 
to  apportionment  of  dividends,  see  Ln  re  Maxwell,  1863,  1  H.  &  M.  610 ; 
71  E.  E.  267,  and  Stroud,  Jud.  Diet.,  s.v.  "  Fixed  Period." 
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Fixtures  generally 

Articles  in  the  Nature  of  Fixtures 

really  Chattels  .         .         .         .106 
Fixtures  Removable  where  Affixed — 
For  Purposes  of  Trade  .         .     106 
For   Purposes    of   Ornament 
and  Convenience        .         .110 


Fixtures  Removable  where  Affixed — 

For  Purposes  of  Agriculture  .  113 
Time  of  Removal  .  .  .  .114 
Effect  of  Contract,  whether  Express 

or  Implied         .         .         .         .116 
Disposition      of      Fixtures     and 

Damages 118 


Under  the  old  common-law  rule,  all  personal  chattels,  when  once 
annexed  to  the  inheritance  or  freehold,  became,  as  fixtures,  a  part  of  the 
realty  itself,  and  were  subject  to  the  rules  of  law  governing  it,  and 
tlierefore  irremovable  by  tenants  or  others  from  the  freehold,  unless  by 
the  freeholder's  consent  (Amos  and  Ferard  on  Fixtures,  3rd  ed.,  Intro- 
duction; Broom's  Legal  Maxims,  6th  ed.,  p.  376;  Bain  v.  Brand,  1876, 
1  App.  Cas.  762,  at  p.  767).  The  multiplicity  of  particular  interests 
which  grew  out  of  the  fee-simple  of  real  estate,  and  the  modern  require- 
ments of  society — particularly  as  regards  trade  and  agriculture — 
necessitated  a  gradual  relaxation  and  modification  of  this  general  rule 
by  the  Courts,  and,  later  on,  by  the  legislature ;  so  that  although  the 
old  rule  still  prevails  in  principle — in  favour  of  the  inheritance — yet  it 
has  been  made  subject  to  numerous  alterations  and  exceptions.  The 
reasons  for  this  relaxation  of  the  law  are  summed  up  by  Martin,  B.,  in 
the  case  of  Elliott  v.  Bishop  (1854,  10  Ex.  Eep.  496,  at  pp.  507,  508) 
thus : — 

"  The  old  rule  laid  down  in  the  old  books  is,  that  if  the  tenant  or  the 
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occupier  of  a  house  or  land  annex  anything  to  the  freehold,  neither  he 
nor  his  representatives  can  afterwards  take  it  away,  the  maxim  being 
Q^dcqioid  jplantatur  solo,  solo  cedit.  But  as  society  progressed,  and  tenants 
for  lives  or  for  terms  of  years  of  houses,  for  the  more  convenient  or 
luxurious  occupation  of  them,  or  for  the  purposes  of  trade,  affixed 
valuable  or  expensive  articles  to  the  freehold,  the  injustice  of  denying 
the  tenant  the  right  to  remove  them  at  his  pleasure,  and  deeming  such 
things  practically  forfeited  to  the  owner  of  the  fee-simple  by  the  mere 
act  of  annexation  became  apparent  to  all ;  and  there  long  ago  sprung 
up  a  right,  sanctioned  and  supported  both  by  the  Courts  of  law  and 
equity,  in  the  temporary  owner  or  occupier  of  real  property,  or  his 
representative,  to  disannex  and  remove  certain  articles,  although  annexed 
by  him  to  the  freehold,  and  these  articles  have  been  denominated 
Jixturesy 

Agreeably  to  the  above  dictum,  a  definition  of  fixtures  which  has  been 
adopted  in  some,  but  by  no  means  all,  of  the  authorities  is  as  follows : — 
"  Fixtures  are  personal  chattels  which  have  been  annexed  to  land  so  as 
to  become  part  of  it,  but  which  may  be  afterwards  severed  and  removed 
by  the  person  who  has  annexed  them,  or  his  personal  representative, 
against  the  will  of  the  owner  of  the  freehold  "  (Amos  and  Ferard,  p.  2 ; 
Hallen  v.  Bunder,  1834,  1  C.  M.  &  E.  266,  at  p.  276 ;  40  E.  E.  551 ;  Ex 
parte  Barclay,  1855,  5  De  G.  M.  &  G.  403,  at  p.  410 ;  43  E.  E.  926). 
There  seems,  however,  to  be  no  special  advantage  in  limiting  the  use  of 
the  word  to  what  are  commonly  known  as  tenant's  (as  distinguished 
from  landlord's)  fixtures,  and  in  the  present  article  the  word  will  be 
applied  indiscriminately  to  all  chattels,  whether  removable  or  not,  which 
have  been  united  to  the  freehold  in  such  a  way  as,  in  contemplation  of 
law,  to  become  part  of  it  (see  Wharton's  Laiv  Did.  s.v.). 

In  the  first  place,  to  constitute  a  fixture  some  mode  of  actual  annexa- 
tion, or  affixing  to  the  land  or  to  a  building  which  forms  part  of  the 
land,  \^, 2ydnid  facie,  essential;  a  mere  laying  upon  the  land  of  a  chattel 
will  not  alter  its  character  as  such.  For  instance,  a  barn  laid  upon  blocks 
of  timber,  but  not  fixed  to  the  ground  itself,  has  been  held  not  to  be  a 
fixture  (see  Ehves  v.  Maw,  1802,  3  East,  38,  at  p.  55 ;  6  E.  E.  523 ; 
2  Sm.  L,  C.  189  (11th  ed.)).  But  this  presumption  may  be  displaced  if 
an  intention  clearly  appear  to  make  the'  chattel  a  part  of  the  land  (see 
Monti  V.  Barnes,  [1901]  1  K.  B.  205). 

In  one  case  some  distillery  stills  were  set  in  brickwork  and  let  into 
the  ground,  and  certain  vats  were  merely  laid  upon  the  brickwork  and 
timber,  and  the  Court  distinguishing  between  them  held  the  former  to 
be  fixtures,  but  the  latter  to  be  mere  chattels  not  fixed  to  the  freehold 
{Horn  V.  Baker,  1808,  9  East,  215 ;  9  E.  E.  541 ;  2  Sm.  L.  C.  232).  A 
number  of  similar  cases,  which  vary  only  in  detail,  establish  the  general 
principle  that  where  things  are  not  in  fact  affixed  to  the  freehold,  but 
are  merely  laid  upon  foundations  of  some  sort,  or  upon  the  soil  itself, 
they  are  not  fixtures  at  all  but  mere  chattels  ( Wanshrough  v.  Maton, 
1836,  4  Ad.  &  E.  884;  43  E.  E.  510;  Amos  and  Ferard,  ch.  i.  pp.  3-9). 
And  neither  the  circumstance  that  the  article  has  been  placed  in  a 
special  bed  or  receptacle  fixed  in  the  soil  {Ex  parte  Asthury,  1869,  L.  E. 
4  Ch.  630),  nor  that  subsequently  to  its  erection  it  sinks  into  the  soil 
{Duke  of  Beaufort  v.  Bates,  1862,  3  De  G.  F.  &  J.  381,  at  p.  390 ;  45  E.  E. 
926 ;  Wood  v.  Hewett,  1846,  8  Q.  B.  913 ;  70  E.  E.  689),  necessarily  makes 
any  difference. 

The  question  whether  a  chattel  when  annexed  becomes  a  fixture,  or 
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retains  its  original  character,  is  one  of  fact,  to  be  gathered  from  the 
circumstances  of  each  particular  case,  and  depending  mainly  upon  the 
mode  and  degree  of  annexation  to  the  soil  or  fabric  of  the  freehold,  and 
the  purpose  or  object  of  such  annexation ;  whether  the  article  can  be 
detached  and  removed  integrt,  salvh,  et  commode,  or  not  without  injury  to 
itself  or  to  the  freehold,  is,  consequently,  a  matter  of  great  importance 
(see  per  Parke,  B.,  in  Hellaiuell  v.  Eastwood,  1851,  6  Ex.  Eep.  295,  at 
pp.  311,  312;  86  K.  R  296).  But  though  the  intention  with  which  an 
article  has  been  annexed  is  important  as  showing  the  "  object "  of  the 
annexation,  it  is  material  only  so  far  as  it  can  be  gathered  from  the  mode 
and  object  of  that  annexation  themselves,  which  are  patent  for  all  to  see, 
and  not,  for  instance,  from  the  circumstances  of  a  chance  agreement  that 
might  or  might  not  exist  between  the  owner  and  the  hirer  of  a  chattel 
{Hohsm  V.  Gorringe,  [1897]  1  Ch.  182,  at  p.  193). 

The  bricks  of  a  building,  and  the  paper  upon  the  internal  walls,  are 
clearly  irremovable  fixtures,  both  from  the  mode  and  degree,  and  from 
the  permanent  purpose  of  their  annexation  (see  Parsons  v.  Hind,  1866, 
14  W.  K.  860,  per  Blackburn,  J.;  Wliitehead  v.  Bennett,  1857,  27 
L.  J.  Ch.  474;  UEynconrt  v.  Gregory,  1886,  L.  K.  3  Eq.  382).  On 
the  other  hand,  pictures  hung  upon  the  walls  of  a  house,  and  carpets 
nailed  to  the  floors,  are  obviously,  from  the  temporary  nature  and 
purpose  of  their  fixing,  chattels  merely;  but  doors  and  windows  are 
of  such  a  permanent  nature  as  to  be  irremovable,  these  being  essential 
to  the  convenient  use  of  the  freehold  (see  Climie  v.  Wood,  1869,  L.  R. 
4  Ex.  328 ;  Holland  v.  Hodgson,  1872,  L.  R.  7  C.  R  328,  at  p.  335). 

There  are  several  more  complex  cases,  in  which  spinning  machines 
and  hydraulic  presses,  being  but  slightly  affixed,  and  not  meant  for  the 
purpose  of  permanently  improving  the  inheritance,  have  been  held  to  be 
chattels ;  and  others  where  engines,  looms,  and  machinery,  having  been 
more  permanently  and  Completely  affixed,  have  been  held  to  be  fixtures ; 
these  will  be  found  considered  and  discussed  at  length  in  Longhottom  v. 
Berry,  1869,  L.  R  5  Q.  B.  123,  and  Holland  v.  Hodgson,  1872,  L.*R  7  C.  R 
328  (see  per  Blackburn,  J.,  at  pp.  334,  335),  in  which  clear  distinctions 
are  drawn  between  what  constitutes  a  permanent  and  what  constitutes 
a  temporary  annexation. 

It  appears  from  these  authorities  and  from  Chidley  v.  The  Chnrch- 
wardens  of  West  Harm,  1874,  32  L.  T.  486,  that  it  is  difficult  to  lay  down 
any  rule  or  principle  of  universal  application  upon  the  question  of 
annexation,  but  that  each  case  must  be  judged  according  to  its  special 
circumstances.  A  rule,  however,  of  some  generality  seems  to  be  that 
"  articles  not  otherwise  attached  to  the  land  than  by  their  own  weight 
are  not  to  be  considered  as  part  of  the  land,  unless  the  circumstances 
are  such  as  to  show  that  they  were  intended  to  be  part  of  the  land, 
the  onus  of  showing  that  they  were  so  intended  lying  on  those  who 
assert  that  they  have  ceased  to  be  chattels ;  and  that,  on  the  contrary, 
an  article  which  is  affixed  to  the  land  even  slightly  is  to  be  considered 
as  part  of  the  land,  unless  the  circumstances  are  such  as  to  show  that  it 
was  intended  all  along  to  continue  a  chattel,  the  onus  lying  on  those 
who  contend  that  it  is  a  chattel "  {iper  Blackburn,  J.,  Holland  v.  Hodgson, 
supra). 

An  apparent  exception  to  the  general  rules  for  determining  what 
constitute  fixtures  occurs  in  the  case  of  certain  chattels,  which,  although 
not  in  any  way  attached  to  the  freehold,  nevertheless  are  in  contempla- 
tion of  the  law,  or  constructively,  regarded  as  fixtures,  because  they 
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belong  to  the  freehold  and  are  essential  to  its  use  and  enjoyment,  e.g. 
tlie  keys  of  the  house,  the  stones  of  a  dry  wall,  and  the  detached  or 
duplicate  portions  of  machines,  which  themselves  are  affixed  to  the  free- 
hold {Moody  V.  Steggles,  1879,  12  Ch.  D.  261,  per  Fry,  J.,  at  p.  267 ;  Bain 
V.  Brand,  1876,  1  App.  Cas.  762 ;  Holland  v.  Hodgson,  1872,  L.  E.  7  C.  P. 
at  p.  335 ;  Ex  parte  Asthury,  1869,  L.  K.  4  Ch.  630  ;  Sheffield,  etc..  Building 
Society  v.  Harrison,  1884,  15  Q.  B.  D.  358).  Similarly,  it  has  been  laid 
down  that  whatever  articles  are  essentially  part  of  a  house  (although 
but  imperfectly  attached),  so  that  they  cannot  be  removed  without 
depriving  the  building  of  that  which  was  intended  to  be  used  with 
it — a  gasalier,  for  instance — ought  to  be  regarded  as  fixtures  {Smith 
v.  Maclure,  1884,  32  W.  E.  459). 

Having  explained  what  fixtures  are,  and  how  they  are  distinguished 
from  articles  resembling  them  in  character,  but  which  are  really  chattels, 
the  next  thing  is  to  treat  of  the  removability  of  fixtures,  that  is  to  say 
(going  back  to  our  definition)  of  articles  which  are  not  chattels  but 
which  have  been  attached  to  the  freehold  so  as  to  become  part  of  it. 
For  this  purpose  fixtures  are  of  three  kinds,  as  relating  to  (1)  trade, 
(2)  ornament  or  domestic  convenience,  (3)  agriculture. 

Moreover,  there  are  three  different  classes  of  persons  with  refer- 
ence to  whom  these  three  kinds  of  fixtures  have  to  be  regarded, 
inasmuch  as  different  considerations,  as  will  be  shown  in  the  sequel, 
will  apply — 

{a)  As  between  the  executor  and  the  heir  of  the  owner  in  fee ; 

(h)  As  between  the  executor  of  a  tenant  for  life  or  in  tail  and  the 
remainderman  or  reversioner ; 

(c)  As  between  a  tenant  and  his  landlord. 

There  is  no  question  that  as  regards  the  power  of  removing  fixtures 
the  most  favoured  class  is  the  ordinary  tenant,  and  the  least  favoured 
the  executor  of  an  owner  in  fee  (see  Norton  v.  Dashwood,  [1896]  2  Ch. 
497,  per  Chitty,  J.).  Consequently,  any  decision  in  favour  of  the 
executor  of  an  owner  in  fee  will  apply  to  the  executor  of  a  tenant 
for  life,  and,  a  fortiori,  to  the  ordinary  tenant.  On  the  other 
hand,  decisions  (against  the  removability  of  fixtures)  in  favour  of 
the  ordinary  landlord  will  as  a  necessary  consequence  apply  to  the 
remainderman,  and  still  more  strongly  to  the  heir  of  an  owner  in 
fee.  By  keeping  this  observation  in  view  a  good  deal  of  repetition 
can  be  avoided. 

It  has  been  pointed  out  in  a  modern  case  that  where  the  owner  of 
the  freehold  affixes  chattels  to  the  freehold  and  dies,  there  exists  no 
reason  in  the  nature  of  things  why,  as  between  his  executor  and  his 
heir,  the  former  should  take  rather  than  the  latter;  but  that  the  case 
is  different  when  the  two  claimants  are  not  alike  persons  deriving  title 
under  a  previous  owner  of  the  freehold  who  attached  the  chattels,  as, 
for  mstance,  where  the  question  is  between  tenant  and  landlord,  or 
between  tenant  for  life  and  remainderman  {In  re  Hulse,  [19051  1  Ch. 
406).  ^  '  L         J 

I.  Trade  Fixtures. — {a)  As  between  the  executor  of  the  owner  in  fee 
and  the  heir,  it  seems  perfectly  clear,  since  the  decision  of  the  House  of 
Lords  m  Bain  v.  Brand,  1876,  1  App.  Cas.  762,  coupled  with  the  earlier 
cases  of  Fisher  v.  Dixon,  1845,  12  CI.  &  Fin.  312 ;  8  E.  E.  1426  ;  69  E.  R. 
97;  and  Laivton  v.  Salmon,  1781,  1  Black.  H.  259n.;  2  E.  E.  764,  that 
there  is  no  right  in  the  executor  to  remove  trade  fixtures  set  up  for  the 
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benefit  of  the  inheritance.  Where,  for  example,  the  freehold  consists  of 
mining  property,  colliery  plant  erected  for  its  proper  working  would  fall 
within  the  rule.  But  it  seems  to  have  been  left  to  a  certain  extent  an 
open  question  as  to  whether  fixtures  set  up  for  some  collateral  purpose, 
and  not  as  a  mere  means  to  the  better  enjoyment  of  the  inheritance, 
might  not  be  removable  by  the  executor.  Fixtures  erected  merely  as 
an  accessory  to  the  carrying  on  of  some  particular  trade,  e.g.  that  of  a 
brewery,  to  the  use  of  which  the  land  was  chosen  by  the  owner  to  be 
put,  furnish  an  instance  in  point.  It  has  been  said  that  a  careful 
consideration  of  the  grounds  upon  which  the  decisions  in  the  above 
cases  were  based  seems  to  lead  to  the  conclusion  tliat  the  heir  is  in  all 
cases  entitled  to  trade  fixtures  whether  they  have  been  annexed  for  the 
mere  purpose  of  more  profitably  enjoying  the  land,  or  used  for  a  purpose 
collateral  to  and  independent  of  its  enjoyment  (Amos  and  Ferard, 
pp.  237,  238).  But  Lord  Blackburn  appears  to  have  thought  that 
there  are  cases  deciding  that  some  chattels  so  annexed  to  the  land 
as  to  be,  whilst  not  severed  from  it,  part  of  the  land,  are  removable 
by  the  executor  as  between  him  and  the  heir,  and,  following  a  dictum 
of  Lord  Ellenborough  in  Ehves  v.  Maiv,  3  East,  at  p.  53 ;  6  E.  K.  523, 
that  those  cases  may  be  considered  as  decided  mainly  on  the  ground 
that  when  the  fixture  was  an  accessory  to  a  matter  of  a  personal 
nature,  then  it  should  be  itself  considered  as  personalty  (  Wake  v.  Hall, 
1883,  8  App.  Cas.  195,  204).  With  the  exception,  however,  of  one 
unreported  case  at  Msi  Prius  (generally  known  as  the  Cider  Mill  Case, 
referred  to  in  3  Atk.,  at  p.  16;  26  E.  E.  812)  there  is,  in  spite  of  the 
above  remarks,  no  known  decision  where  trade  fixtures  of  any  kind 
have  been  held  removable  as  between  executor  and  heir. 

(b)  As  between  the  personal  representative  of  the  tenant  for  life 
or  the  tenant  in  tail  and  the  remainderman  or  reversioner,  the  old 
strict  rule — as  to  the  irremovability  of  trade  fixtures  from  the  inherit- 
ance— has  been  considerably  modified;  and,  as  will  be  seen  from  the 
class  of  decisions  now  to  be  considered,  fixtures  set  up  or  erected  for 
trade  purposes  are  generally  removable  as  personal  estate  which  passes 
to  the  executor. 

The  first  of  these  decisions  is  that  of  Lawton  v.  Lawton,  1743,  3  Atk. 
13;  26  E.  E.  811,  in  which  a  fire-engine  set  up  by  a  tenant  for  life  for 
the  benefit  of  carrying  on  the  trade  of  a  colliery  was  held  by  Lord  Hard- 
wicke  to  be  personal  estate  and  to  belong  to  the  executor,  upon  the 
ground  that  it  was  for  the  public  benefit  to  encourage  tenants  for  life 
to  do  what  is  advantageous  to  the  estate  during  their  term. 

This  furnishes  also  an  instance,  of  which  there  are  several  in  the 
books,  of  what  Lord  Hardwicke  calls  a  "  mixed  case  between  enjoying 
the  profits  of  the  land  and  carrying  on  a  species  of  trade ; "  and  this 
circumstance  formed  an  additional  ground  for  the  decision. 

This  case  was  followed  by  Dudley  {Lord)  v.  Warde,  1751,  Amb.  113; 
27  E.  E.  33,  in  which  the  executor  of  a  tenant  for  life  similarly  claimed 
to  remove  fire-engines  erected  in  a  colliery  as  personal  estate ;  and  Lord 
Hardwicke  again  held,  upon  the  ground  of  "benefit  of  trade,"  and  for 
the  reason  that  "  a  colliery  is  not  only  an  enjoyment  of  the  estate,  but 
in  part  carrying  on  of  trade,"  and  also  that  "a  man  would  not  erect 
such  an  engine,  at  a  vast  expense,  unless  it  would  go  to  his  family," 
that  these  fixtures  should  go  as  assets  to  the  executor. 

Tliese  decisions  have  been  confirmed  in  many  subsequent  cases,  and 
notably  in  those  of  Lawton  v.  Salmon,  1781,  1  Black.  H.  259n.;  2  E.  E. 
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764;  Penton  v.  Bohart,  1801,  2  East,  88;  6  E.  E.  376;  Mives  v.  Maiv, 
1802,  3  East,  38,  at  p.  51;  6  E.  E.  523;  and  Bain  v.  Brand,  1876, 

1  App.  Cas.  762,  at  p.  776.  In  the  foregoing  decisions  and  dicta,  it 
sliould  be  remembered  that  the  fixtures  claimed  were  held  to  be  per- 
sonal estate,  because  they  were  erected  for  the  double  object,  or 
combined  purposes,  of  trade  and  of  better  enjoying  the  profits  of  the 
realty ;  and  it  follows  from  them  that  executors  as  against  the  persons 
in  remainder  are  entitled  not  only  to  what  are  purely  trade  fixtures, 
but  also  to  those  used  for  the  mixed  purposes  of  trade  and  the  profits 
of  land. 

It  may  be  mentioned  here  that,  having  regard  to  the  above  authorities, 
a  dictum  of  Lindley,  L.J.,  in  Goicgh  v.  Wood,  [1894]  1  Q.  B.  713,  at  p.  719), 
appears  to  be  too  wide  in  saying  that  "  the  ordinary  doctrine  relating 
to  trade  fixtures  .  .  .  only  applies  as  between  landlord  and  tenant," 
because,  as  has  been  seen,  it  clearly  applies  also  as  between  the  legal  per- 
sonal representative  of  a  tenant  for  life  or  in  tail  and  the  remainderman 
or  reversioner. 

In  a  recent  case  a  tenant  for  life  of  settled  estates  had  granted  a 
lease  of  a  mill,  under  which  the  lessee  agreed  that  at  its  determination 
he  would  sell  to  the  lessor  certain  machinery  bought  by  him  upon 
the  premises  and  affixed  to  them.  The  tenant  for  life  having  pur- 
chased this  machinery,  it  was  held  upon  his  death  that,  in  the  absence 
of  evidence  to  show  an  intention  on  his  part  to  make  a  present  to  the 
remainderman,  his  executrix  was  entitled  to  the  machinery  as  against 
the  latter  (In  re  Hulse,  [1905]  1  Ch.  406). 

(c)  As  between  landlord  and  tenant,  the  greatest  degree  of  latitude 
is  allowed  to  the  latter  in  respect  of  trade  fixtures,  which  are  always 
removable  by  him,  except  when  he  otherwise  contracts  with  his  landlord 
so  as  either  wholly  or  in  part  to  deprive  himself  of  this  privilege.  The 
question  will  be  considered  now  apart  from  any  such  agreement,  whether 
contained  in  the  demise  or  otherwise,  and  merely  upon  the  relation  of 
landlord  and  tenant,  the  consideration  of  the  effect  of  particular  contracts 
being  left  to  a  later  stage. 

The  basis  and  object  of  the  modification  of  the  general  rule  in  favour 
of  tenants,  as  against  their  landlords,  is  the  promotion  of  trade  and 
manufacture  for  the  public  benefit.  This  principle,  which  gives  tenants 
an  indisputable  right  to  remove  trade  fixtures,  runs  through  all  the 
judicial  dicta  and  decisions  from  the  earliest  to  those  of  recent  date 
{Poole  s  Case,  1703,  1  Salk.  368;  Lawton  v.  Lawton,  1743,  3  Atk.  13; 
Dudley  v.  Warde,  1751,  Amb.  113;  27  E.  E.  73;  Laiuton  v.  Salmon, 
1781,    1    Black.    H.    2607t. ;    2   E.   E.    764;    Penton  v.  Eohart,    1801, 

2  East,  88 ;  6  E.  E.  376 ;  Elwes  v.  Maw,  1802,  3  East,  38 ;  6  E.  E. 
523;  2  Sm.  Z.  C.  189  (11th  ed.);  Gihson  v.  Hammersmith  Ely.  Co., 
1862,  32  L.  J.  Ch.  337,  341 ;  Sanders  v.  Davis,  1885,  15  Q.  B.  D.  218). 

Trade  fixtures  may  comprise  either  articles  which  before  they  became 
affixed  to  the  freehold  were  in  the  nature  of  perfect  and  complete  chattels, 
such  as  machinery,  engines,  or  vessels;  or  they  may  be  buildings  or  other 
erections  which  are  of  a  more  or  less  substantial  and  permanent 
character.  Generally  speaking,  tenants  may  remove  all  fixtures  of  the 
former  class,  and  such  of  the  latter  as  are  merely  accessory  to  the  use 
of  these;  e.g.  fire-engines  belonging  to  collieries  (in  Laivton  v.  Lawton, 
and  Dudley  v.  Warde,  supra);  saltpans  fixed  to  a  brick  floor  with 
furnaces  imder  them  (in  Laivton  v.  Salmon,  supra) ;  steam-engines  and 
boilers  (in  Climie  v.  Wood,  1869,  L.  E.  4  Ex.  328);  Dutch  barns  or  sheds 
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made  of  uprights  rising  from  a  brick  foundation  (as  in  Dean  v.  Allalley, 
1798,  3  Esp.  11);  and  even  a  building  and  chimney  erected  upon  a 
brick  foundation  let  into  the  ground  for  the  manufacture  of  varnish 
(as  in  Fenton  v.  Eobart,  1801,  2  East,  88 ;  6  R  E.  376).  This  last, 
however,  must  be  regarded  as  a  decision  not  to  be  extended,  for 
according  to  the  true  interpretation  of  the  doctrine,  a  tenant  cannot 
remove  a  permanent  and  substantial  building  as  being  a  trade  fixture; 
though  where  a  building  is  merely  temporary,  and  accessory  to  some 
removable  article,  it  is  itself  removable  together  with  such  article 
(Whitehead  v.  Bennett,  1858,  27  L.  J.  Ch.  474).  And  a  building  and 
machinery  which  were  intended  and  used  merely  as  accessory  to  mining 
operations,  and  which  were  not  intended  to  be  annexed  irrevocably  to 
the  soil,  have  been  held  to  be  removable  (Wake  v.  Hall,  1880,  7  Q.  B.  D. 
2%,  per  Lord  Selborne,  L.C.,  at  p.  301 ;  8  App.  Cas.  195). 

Upon  the  same  principle  upon  which  trade  fixtures  are  removable, 
luirserymen  and  market  gardeners  also  may  remove  trees  and  shrubs, 
and  even  fruit-trees  in  full  bearing  if  planted  by  them  in  the  way  of 
their  trade,  so  as  to  form  part  of  their  stock-in-trade,  the  reason  being 
that  these  products  are  accessory  to  the  carrying  on  of  these  particular 
trades  (see  Wyndham  v.  Way,  1812,  4  Taun.  316;  13  E.  E.  607; 
Umpson  V.  Soden,  1833,  4  Barn.  &  Adol.  655 ;  38  E.  E.  347 ;  Wardell  v. 
Usher,  1841,  3  Sco.  K  E.  508 ;  60  E.  E.  645 ;  Oakley  v.  Monck,  1866, 
L.  E.  1  Ex.  159). 

Market  gardeners  are  now,  moreover,  entitled  to  the  further  privi- 
leges conferred  by  the  Agricultural  Holdings  Act,  1883  (see  s.  54),  which 
has  been  extended,  as  to  improvements  executed  in  or  upon  their 
premises,  by  the  Market  Gardeners'  Compensation  Act,  58  &  59  Yict. 
c.  27,  s.  3.  The  effect  of  this  last  enactment  is  to  entitle  market 
gardeners  to  remove  glass-houses  and  other  buildings  erected  by  them 
for  purposes  of  their  trade,  in  the  same  way  and  subject  to  the  same 
conditions  (see  as  to  this,  infra)  as  tenants  under  the  Agricultural 
Holdings  Act.  Before  it  was  passed  the  point  may  be  said  to  have 
been  involved  in  some  doubt. 

A  condition  or  qualification  subject  only  to  which  trade  fixtures 
are  removable,  is  that  such  removal  should  be  effected  without  material 
damage  to  the  freehold  (see  Gibson  v.  Hammersmith  Ely.  Co.,  1862^ 
2  Drew.  &  Sm.,  at  p.  608 ;  62  E.  E.  748),  and  without  destruction  of  the 
fixture  itself  (Amos  and  Eerard,  65,  70) ;  but  it  does  not  signify  that  a 
chattel,  or  machine,  has  to  be  taken  to  pieces  in  order  to  remove  it,  if  it 
is  capable  of  being  put  together,  and  set  up  again  elsewhere  (  Whitehead 
V.  Be^mett,  1858,  27  L.  J.  Ch.  474). 

Another  important  consideration  in  deciding  upon  the  removability 
of  fixtures  is  local  custom  or  trade  usage,  which  in  conformity  with 
established  principle  may  become  annexed  to,  or  an  implied  term  of, 
the  contract  of  tenancy  (see  Culling  v.  Tuffnal,  1694,  Bull.  K  P.  34; 
Watherell  v.  Howells,  1808,  1  Camp.  227 ;  Davis  v.  Jones,  1818,  2  Barn. 
&  Aid.  165 ;  20  E.  E.  396 ;  Longhottom  v.  Berry,  1869,  L.  E.  5  Q.  B.  123, 
at  p.  126 ;   Wake  v.  Hall,  1880,  8  App.  Cas.  195). 

The  foregoing  results  have  been  tersely  summarised  as  follows : — 

Things  which  a  tenant  has  fixed  to  the  freehold  for  the  purposes 
of  trade  or  manufacture  may  be  taken  away  by  him,  whenever  the 
removal  is  not  contrary  to  any  prevailing  practice ;  where  the  articles, 
can  be  removed  without  causing  material  injury  to  the  estate ;  and 
where,  in  themselves,  they  were  of  a  perfect  chattel  nature  before  they 
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were  put  up,  or  at  least  have  in  substance  that  character  independently 
of  their  union  with  the  soil ;  or,  in  other  words,  where  they  may  be 
removed  without  being  entirely  demolished  or  losing  their  essential 
character  or  value  (Amos  and  Ferard,  72). 

II.  Fixtures  of  Ornament  and  Convenience. — As  between  the  heir  and 
executor  the  relaxation  of  the  general  rule  upon  the  ground  of  articles 
having  been  temporarily  affixed  to  the  freehold  for  the  purposes  of 
ornament  or  convenience  seems  to  have  first  been  given  expression  to  in 
the  case  of  Squier  v.  Maijer,  1701,  2  Freem.  249  ;  22  E.  E.  1189,  in  which 
it  was  held,  as  between  the  executor  and  the  heir  of  a  deceased  owner, 
that  a  furnace  fixed  to  the  freehold,  and  hangings  nailed  to  the  walls, 
as  being  respectively  for  convenience  and  ornament,  should  go  to  the 
executor  like  personalty.  This  case  was  somewhat  qualified  by  the 
decision  in  Cave  v.  Cave,  1705,  2  Vern.  508 ;  23  E.  E.  925 ;  but  it  was 
fully  confirmed  by  Beck  v.  Rehow,  1706,  1  P.  Wms.  94 ;  24  E.  E.  309,  in 
which  hangings  and  looking-glasses  fixed  to  walls  of  a  house  were  held, 
though  fixed  by  nails  and  screws,  not  to  be  part  of  the  freehold. 
Another  instance  is  furnished  by  Harvey  v.  Harvey,  1740,  2  Stra.  1141, 
in  which  it  was  held  that  hangings,  tapestry,  and  iron  backs  to  chimneys 
also  belonged  to  the  executor  as  against  the  heir. 

The  doctrine  of  removability,  however,  as  between  the  executor  and 
the  heir,  set  up  in  the  earlier  cases  above  mentioned,  has  been  consider- 
ably cut  down  by  later  authorities,  and  notably  by  the  dicta  and  decisions 
in  Lawton  v.  Salmon,  1781,  1  Black.  H.  2607i. ;  2  E.  E.  764 ;  Elwes  v. 
Maw,  1802,  3  East,  at  p.  53  ;  6  E.  E.  523 ;  Winn  v.  Ingilhy,  1822,  5  Barn. 
&  Aid.  625  ;  24  E.  E.  503 ;  Colegrave  v.  Bias  Santos,  1823,  2  Barn.  & 
Cress.  76 ;  R  y.  St.  Dunstans,  1824,  4  Barn.  &  Cress.  686 ;  so  that  the 
result  seems  to  be  that  there  is  only  a  very  limited  relaxation,  in  favour 
of  the  executor  as  against  the  heir,  of  the  old  rule  preventing  removal, 
and  that  considerable  uncertainty  exists  as  to  how  far  the  rule  may  now 
be  regarded  as  modified.  On  this  point  Norton  v.  Dashwood,  [1896]  2  Ch. 
497,  which  will  be  considered  later  in  dealing  with  devisees,  may  be 
referred  to  as  a  modern  authority. 

With  regard  to  fixtures  set  up  by  way  of  ornament  or  convenience 
by  tenants  for  life  or  in  tail,  the  principal  authority  is  now  the  decision 
of  the  Court  of  Appeal  in  the  Luton  Hoo  tapestry  case  {In  re  Be  Falhe, 
[1901]  1  Ch.  523),  which  was  affirmed  on  appeal  to  the  House  of  Lords 
{Leigh  V.  Taylor,  [1902]  A.  C.  157). 

Inasmuch  as  this  class  of  fixtures  has  been  considered  as  forming  part 
of  the  personal  estate  of  a  deceased  owner  in  fee,  it  is  to  be  inferred  that 
these  would  pass  also,  to  at  least  a  corresponding  extent,  to  the  personal 
representative  of  tenants  for  life  or  in  tail,  as  against  the  remainderman 
or  reversioner ;  but  as  far  as  this  depends  upon  the  decisions  between 
the  executor  and  heir,  which  have  been  discussed  already,  the  privilege 
cannot  be  said  to  be  carried  to  any  great  extent. 

In  HEyncourt  v.  Gregory,  1866,  L.  E.  Eq.  382,  the  fixtures  in  dispute 
were,  in  point  of  fact,  claimed  by  the  representatives  of  a  tenant  for  life 
on  the  one  hand  and  the  remainderman  on  the  other  ;  and  they  comprised 
tapestries  stretched  on  wood  which  was  screwed  and  nailed  to  wooden 
plugs  in  the  brick  walls  of  a  mansion-house ;  painted  wood  mouldings ; 
■a  picture  fixed  in  a  panel  by  screws  or  nails ;  carved  and  gilt  frames 
filled  with  satin,  also  nailed  or  screwed  to  a  wall ;  a  chimney -glass  in  a 
frame,  with  an  oil  painting  surmounting  it  fixed  with  nails  or  screws ; 
figures  and  vases  upon  pedestals,  which  were  not  fixed  and  stood  by  their 
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own"  weight ;  stone  figures  of  animals,  which  also  rested  on  the  ground 
by  their  own  weight  only ;  and  ornamental  garden  seats  slightly  let  into 
the  soil ;  all  of  which  were  capable  of  removal  without  material  injury 
to  the  freehold.  Lord  Romilly,  M.E.,  however,  held  that,  with  the 
exception  of  the  chimney-glass  and  the  oil  painting  surmounting  it,  none 
of  the  articles  above  mentioned  could  be  removed  by  the  person  claim- 
ing under  the  tenant  for  life,  because  they  were  either  essential  portions 
of  the  house  or  formed  part  of  its  architectural  design.  The  question,  he 
says,  in  such  cases  is  "  not  whether  the  thing  itself  is  easily  removable, 
but  whether  it  is  essentially  a  part  of  the  building  itself  from  which  it 
is  proposed  to  remove  it ; "  nor  whether  the  articles  rest  by  their  own 
weight,  "  but  whether  they  are  strictly  and  properly  part  of  the  archi- 
tectural design." 

The  only  articles  held  removable  in  this  case  were  mere  chattels ; 
but  it  also  seems  a  probable  conclusion  that  any  fixtures  which  were  not 
essential  to  the  house,  i.e.  which  could  have  been  removed  without  the 
necessity  of  substituting  others  in  their  place  {e.g.  a  gasalier),  would  have 
been  covered  by  the  decision,  and  that  to  this  extent  it  is  an  authority  in 
favour  of  the  personal  representative  (Amos  and  Ferard,  183, 184). 

Following  the  doctrine  of  DEynconrt  v.  Gregory,  it  has  been  held  by 
Stirling,  J.,  that  statues  and  vases  specially  designed  for  an  ornamental 
garden  and  placed  upon  piers  "  with  the  view  to  the  enjoyment  of  the 
land  as  a  garden,  and  not  with  a  view  to  the  enjoyment  of  the  various 
articles  considered  as  objects  of  art,"  were  annexed  to  and  formed  part  of 
the  land  {Bidkeley  v.  Lyne  Stephens,  1895,  11  T.  L.  R.  564). 

The  decision  in  another  case  on  fixtures  which  belongs  to  this  branch 
of  the  subject  is  obviously  in  no  way  inconsistent  with  the  principles 
laid  down  hy  Lord  Eomilly.  In  this  case  it  has  been  held  by  the  Court 
of  Appeal  that  a  museum  which  formed  part  of  a  tenant  for  life's  mansion- 
house,  and  contained  an  old  collection  of  stuffed  birds  attached  to  movable 
wooden  trays  placed  in  iron  glass-fronted  cases  affixed  to  the  walls,  was 
not  to  be  regarded  as  a  fixture,  or  as  annexed  to  the  freehold,  but  that  it 
passed  as  personal  chattels  to  a  trustee  in  bankruptcy  of  the  tenant  for 
life  {Hill  {Lord)  v.  Bidlock,  [1897]  2  Ch.  482). 

How  far,  however,  the  doctrines  of  UEyncourt  v.  Gregory  can  now  be 
relied  upon,  in  view  of  what  has  been  laid  down  by  the  highest  tribunals 
in  the  Lidon  Hoo  Case,  is  at  least  doubtful.  In  this  case  a  tenant  for 
life  had  affixed  certain  pieces  of  tapestry  of  large  value  to  the  walls  of 
the  drawing-room  of  the  mansion-house ;  strips  of  wood  were  placed  over 
the  paper  which  covered  the  walls,  and  were  fastened  by  nails  to  the 
latter ;  and  over  the  strips  of  wood  and  nailed  to  them  was  placed  some 
canvas,  over  which  the  tapestry  was  stretched  and  fastened  by  tacks  to 
it  and  the  pieces  of  wood.  It  was  held  that  what  had  been  done  was 
done  for  the  better  enjoyment  of  the  tapestries  as  chattels,  and  not  for 
the  purpose  of  improving  the  inheritance ;  that  the  mode  of  annexation 
was  not  closer  than  was  required  for  that  purpose  ;  and  that  the  executor 
of  the  tenant  for  life  could  consequently  make  a  good  claim  to  the  tapestry 
as  against  the  remainderman. 

It  may  be  added  here  that  the  rights  with  regard  to  fixtures  of  orna- 
ment or  convenience  erected  by  persons  holding  ecclesiastical  benefices, 
as  between  their  executors  and  the  successor  in  the  benefice,  have  usually 
been  regarded  as  to  a  certain  extent  on  the  same  footing  as  those  with 
regard  to  fixtures  erected  by  tenants  for  life.  But  inasmuch  as  an  in- 
cumbent has  at  no  time  any  reversioner  with  present  interest  or  rights. 
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while,  when  the  tenant  for  life  annexes  anything  to  the  freehold  he 
annexes  to  that  in  which  some  other  person  has  an  existing  interest 
which  may  be  increased  or  decreased  in  value  by  what  he  does,  the 
rights  of  removing  fixtures  possessed  by  the  executors  of  an  incumbent 
are  larger  than  those  possessed  by  the  executors  of  an  ordinary  tenant 
for  life  {Martin  v.  Roe,  1857,  7  El.  &  Bl.  237).  See  also  Huntley  v. 
Bussell,  1849,  13  Q.  B.  572;  78  K.  R  451,  where,  however,  the  articles 
in  dispute,  though  in  the  nature  of  fixtures,  were  held  to  be  really 
chattels. 

As  between  landlord  and  tenant,  fixtures  set  up  by  the  latter  at  his 
own  expense  for  ornament  and  convenience  are  generally  removable. 
This  has  been  laid  down  in  a  series  of  judicial  decisions,  of  which  those 
already  discussed,  as  relating  to  the  executor  and  the  heir,  and  the 
legal  personal  representatives  of  tenants  for  life,  form  only  a  portion, 
applicable,  in  conformity  with  the  principle  already  mentioned,  when 
removability  has  been  established.  Others  will  now  be  referred  to 
which  have  arisen  exclusively  as  between  ordinary  tenants  and  their 
landlords. 

The  principle  of  the  relaxation  in  favour  of  the  ordinary  tenant 
seems  to  be  the  temporary  nature  and  purpose  of  the  annexations 
coming  within  this  exemption,  and  the  inconvenience  which  would 
result  if  every  article  attached  to  the  freehold  by  a  tenant  were  to  be 
considered  for  that  reason  the  reversioner's  property  (Amos  and  Ferard, 
116). 

And  it  will  be  observed  upon  an  examination  of  the  decisions  referred 
to  that  the  relaxation  in  nearly  all  instances  is  specifically  based  upon 
the  fact  of  the  attachment  being  for  ornament  or  convenience. 

In  order  to  be  removable  as  between  a  tenant  and  his  landlord — and 
the  same  thing  applies  in  both  the  other  classes  of  cases — the  articles 
affixed  must  be  perfect  chattels  in  themselves,  and  mere  substitutes  for 
loose  furniture ;  and  in  no  case  has  the  privilege  been  extended  as  with 
trade  fixtures  (see  ante)  and  agricultural  fixtures  (see  post)  to  anything 
in  the  nature  of  erections  or  buildings,  however  temporary  they  may  be 
in  purpose  or  character  (Amos  and  Ferard,  117).  These  annexations 
to  be  removable  must  be  somewhat  slightly  and  temporarily  attached, 
and  severable  without  doing  any  substantial  injury  to  the  freehold 
{Grymes  v.  Boweren,  1830,  6  Bing.  437,  440;  31  K.  E.  460;  Holland  v. 
Hodgson,  1872,  L.  E.  7  C.  P.  328,  333 ;  JenJcins  v.  Gething,  1862,  2  John. 
&  H.  520;  Gibson  v.  Hammersmith  Ely.  Co.,  1862,  32  L.  J.  Ch.  337; 
BucUand  v.  Butterfield,  1820,  4  Moore,  440 ;  22  E.  E.  649 ;  Avery  v. 
Cheslyn,  1835,  3  Ad.  &  E.  75 ;  42  E.  E.  331;  Ex  parte  Barclay,  1855, 
5  De  G.  M.  &  G.  403,  410 ;  Martin  v.  Roe,  1857,  7  El.  &  Bl.  237,  244). 

It  will  be  gathered  from  a  study  of  the  above  authorities  that  there 
is  considerable  uncertainty  as  to  the  degree  or  extent  to  which  annexa- 
tion to  the  freehold  is  allowable  consistently  with  the  right  of  removal, 
and  that  each  case  must  be  judged  according  to  its  own  special  circum- 
stances. It  is  clear,  however,  from  them  (and  see  Lawton  v.  Salmon, 
1  Black.  H.  260?i.;  2  E.  E.  764)  that  in  the  removal  of  ornamental 
fixtures — and  the  same  thing  applies  to  those  affixed  for  purposes  of 
trade — a  tenant  must  leave  the  premises  in  the  same  state  as  that  in 
which  he  finds  them,  and  that  it  must  be  done  without  material  injury 
thereto.  But  it  must  be  borne  in  mind  that  a  tenant's  right  of  removal 
is  less  extensive  here  than  in  the  case  of  trade  fixtures  (Amos  and 
Ferard,   124).     It  has  been  said,  moreover,  "to  have  been  generally 
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understood  in  practice"  (ibid.)  in  either  case,  that  if  any  injury  is 
occasioned  to  the  premises  in  removal,  compensation  must  be  given  to 
the  landlord  for  the  loss  he  may  sustain  (see,  as  to  this  principle, 
Agricultural  Holdings  Act,  1883,  s.  34;  Foley  v.  Addenbrooke,  1844, 
13  Mee.  &  W.  174;  67  R  R  540). 

Instances  of  fixtures  removable  by  tenants  under  this  head  are 
the  following: — (1)  Ornamental  or  decorative  articles — hangings  and 
tapestry,  chimney-pieces,  pier  and  looking-glasses,  cornices,  marble 
slabs,  window  blinds,  and  wainscot  screwed  or  nailed  to  walls  (Squier 
V.  Mayer,  1701,  2  Freem.  249;  22  E.  K.  1189;  Beck  v.  Hebow,  1706, 
1  P.  Wms.  94;  24  E.  R  309 ;  Allen  v.  Allen,  1728,  Mos.  112;  JIarveij 
v.  Earveij,  1740,  2  Stra.  1141;  Ux  parte  Quinctj,  1750,  1  Atk.  477; 
Buckland  v.  Butterfield,  1820,  4  Moore,  440 ;  22  E.  E.  649 ;  Grymes  v. 
Baweren,  1830,  6  Bing.  437 ;  31  E.  E.  460 ;  Avery  v.  Chesh/n,  1835, 
3  Ad.  &  E.  75 ;  42  E.  R  331 ;  Leach  v.  Thomas,  1835,  7  Car.  &  P.  327 ; 
48  R  E.  790  ;  Bishop  v.  Mliott,  1855,  11  Ex.  Eep.  113  ;  Sanders  v.  Davis, 
1885, 15  Q.  B.  D.  218).  (2)  Articles  for  domestic  use  and  convenience — 
pumps,  grates  and  stoves  fixed  to  brickwork,  chimney  backs,  coppers 
and  furnaces,  ranges  and  ovens,  mash  and  water  tubs,  rails,  fences  and 
hurdles,  bookcases  and  fixed  tables,  fixed  cupboards,  counters,  shelves 
and  partitions,  gasfittings  and  bells  (Squier  v.  Mayer,  1701,  supra; 
Harvey  v.  Harvey,  1740,  su'pra ;  Fitzherbert  v.  Shaw,  1789,  1  Black.  H. 
258;  Winn  v.  Ingilby,  1822,  5  Barn.  &  Aid.  625;  24  R  R  503;  Cole- 
(jrave  v.  Bias  Santos,  1823,  2  Barn.  &  Cress.  76 ;  B.  v.  >S'^^.  Bunstan'Sy 
1825,  4  Barn.  &  Cress.  686  ;  Grymes  v.  Boweren,  supra  ;  Birch  v.  Dawson, 
1834,  2  Ad.  &  E.  37 ;  41  E.  E.  369 ;  Darby  v.  Harris,  1841,  1  Q.  B.  895 ; 
55  R  E.  449;  B.  v.  Lee,  1866,  L.  R  1  Q.  B.  254;  Sanders  v.  Davis, 
sup7'a). 

III.  Agricidtural  Fixtures. — The  question  of  removability  of  agricul- 
tural fixtures  only  arises  in  the  relationship  of  landlord  and  tenant ;  as 
between  heir  and  executor,  or  between  the  legal  personal  representative 
of  a  tenant  for  life  and  the  remainderman,  such  fixtures  are  never 
removable.  The  privilege  obtained  by  tenants  from  the  decisions  of  the 
Courts  enabling  them  to  remove  the  different  kinds  of  fixtures  before 
considered  did  not  extend  to  those  affixed,  or  erected,  for  the  purposes 
of  agriculture — unless  their  real  purpose  could  be  shown  to  be  accessory 
to  some  trade  apart  from  agriculture.  An  unqualified  rule  excluding 
agricultural  tenants  from  participation  in  the  advantages  possessed  by 
tenants  in  trade  as  to  removing  their  fixtures  was  laid  down  in  Elwes 
V.  Maw,  1802,  3  East,  38;  6  R  E.  523;  2  Sm.  L.  G.  189  (11th  ed.). 
Statutory  reforms  were  therefore  called  in  aid  to  remedy  this  hardship, 
and  by  the  Landlord  and  Tenant  Act,  1851,  14  &  15  Vict.  c.  25,  s.  3, 
it  was  provided  that  where  any  agricultural  tenant  erects,  with  his 
landlord's  consent  in  writing,  at  his  own  expense,  and  not  in  pursuance 
of  some  obligation  in  that  behalf,  "  any  farm  building  either  detached 
or  otherwise,"  or  "  any  other  building,  engine,  or  machinery,"  either  for 
agricultural  purposes  or  for  those  of  trade  and  agriculture,  it  should 
become  the  tenant's  own  property  and  be  removable  by  him,  notwith- 
standing that  it  were  permanently  fixed  to  the  soil  or  consisted  of  separate 
buildings,  provided  the  tenant  making  any  such  removal  should  not 
injure  the  freehold,  or  provided  he  put  it  in  the  same  condition  as  it 
was  in  before  the  erection  was  made.  But  the  tenant  must  give  to  the 
landlord  a  month's  written  notice  of  his  intention  to  effect  the  removal, 
and  thereupon  the  landlord,  or  his  agent,  is  to  have  the  option  of 
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purchase,  the  vahie  to  be  settled  by  two  referees,  one  for  each  party, 
or  by  an  umpire  named  by  the  referees.  This  enactment  is  still  in 
force,  though  now  seldom  appealed  to,  in  consequence  of  the  statutory 
provisions  to  be  next  referred  to.  An  extension,  moreover,  of  the  law 
in  the  same  direction  was  effected  by  the  Agricultural  Holdings  (England) 
Act,  1883,  46  &  47  Vict.  c.  61,  which  contains  (s.  34)  the  following 
provision : — 

Where  after  the  commencement  of  this  Act  a  tenant  affixes  to  his  holding 
any  engine,  machinery,  fencing,  or  other  fixture,  or  erects  any  building  for 
which  he  is  not,  under  this  Act  or  otherwise,  entitled  to  compensation,  and 
which  is  not  so  affixed  or  erected  in  pursuance  of  some  obhgation  in  that 
behalf,  or  instead  of  some  fixture  or  building  belonging  to  the  landlord,  then 
such  fixture  or  building  shall  be  the  property  of  and  be  removable  by  the 
tenant  before  or  within  a  reasonable  time  after  the  termination  of  the 
tenancy. 

Provided  as  follows  : — 

1.  Before  the  removal  of  any  fixture  or  huilding,  the  tenant  shall  pay  all 
rent  owing  by  him,  and  shall  perform  or  satisfy  all  other  his  obligations  to 
the  landlord  in  respect  to  the  holding ; 

2.  In  the  removal  of  any  fixture  or  building,  the  tenant  shall  not  do  any 
avoidable  damage  to  any  other  building  or  other  part  of  the  holding ; 

3.  Immediately  after  the  removal  of  any  fixture  or  building  the  tenant 
shall  make  good  all  damage  occasioned  to  any  other  building  or  other  part  of 
the  holding  by  the  removal ; 

4.  The  tenant  shall  not  remove  any  fixture  or  building  without  giving 
one  month's  previous  notice  in  writing  to  the  landlord  of  the  intention  of  the 
tenant  to  remove  it ; 

5.  At  any  time  before  the  expiration  of  the  notice  of  removal  the  landlord, 
by  notice  in  writing  given  by  him  to  the  tenant,  may  elect  to  purchase  any 
fixture  or  building  comprised  in  the  notice  of  removal,  and  any  fixture  or 
building  thus  elected  to  be  purchased  shall  be  left  by  the  tenant,  and  shall 
become  the  property  of  the  landlord,  who  shall  pay  the  tenant  the  fair  value 
thereof  to  an  incoming  tenant  of  the  holding ;  and  any  diff'erence  as  to  the 
value  shall  be  settled  by  a  reference  under  this  Act,  as  in  case  of  compensation 
(but  without  appeal). 

It  will  be  observed  that  under  this  statute  it  is  no  longer  necessary 
for  a  tenant  to  have  the  landlord's  consent  to  the  erection  of  fixtures. 
It  would  seem  that  just  as  much  as  under  the  permissive  Act  of  1875, 
38  &  39  Vict.  c.  92,  s.  54,  a  landlord  and  tenant  may  contract  them- 
selves out  of  this  Act  (see  s.  55)  in  respect  to  fixtures.  By  the  Agri- 
cultural Holdings  Act,  1900,  63  &  64  Vict.  c.  50,  it  is  enacted  that  the 
above  provisions  shall  apply  to  a  fixture  or  building  acquired  by  a 
tenant,  in  like  manner  as  they  apply  to  a  fixture  or  building  affixed 
or  erected  by  a  tenant. 

The  Act  of  1883  only  applies  to  holdings  which  are  either  wholly 
agricultural  or  wholly  pastoral,  or  in  part  agricultural  and  as  to  the 
residue  pastoral,  or  to  such  as  are  either  wholly  or  in  part  cultivated  as 
market  gardens  (s.  54) ;  and  to  tenancies  which  are  either  for  a  term  of 
years,  or  for  lives,  or  for  lives  and  years,  or  from  year  to  year  (s.  61). 
See  Tenant-Right. 

Time  for  Removal  of  Fixtures. — An  important  consideration  in  the 
removal  by  a  tenant  of  fixtures — apart  from  contract  or  statute — is  as 
to  the  latitude  in  time  allowed  him  for  the  purpose  by  the  law. 
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The  nature  of  a  tenant's  interest — whether  for  a  fixed  term  or  of 
uncertain  duration — does  not  affect  his  right  of  removal,  except  in  so 
far  as  a  tenant  who  has  a  term  fixed  should  obviously  have  less  indul- 
o-ence  than  one  who  has  an  uncertain  tenancy,  and  who  therefore  may 
be  unprepared  to  remove  his  fixtures  when  it  comes  to  an  end  (Amos 
and  Ferard,  127). 

A  general  rule  has  therefore  been  laid  down  both  in  early  and  in 
modern  cases  that  a  tenant  for  a  fixed  term  must  remove  his  fixtures 
within  that  term,  otherwise  they  become  the  property  of  the  re- 
versioner. 

The  law  has  held  that  trade  fixtures  may  be,  at  any  time  during  the 
limited  interest  which  the  owner  of  the  lease  may  have,  removed  by 
him,  yet,  if  he  do  not  remove  them  during  the  lease,  he  is  held  to  have 
allowed  them  to  pass  to  the  owner  of  the  reversion,  because,  and  only 
because,  they  are  attached  to  his  reversion ;  and  if  they  are  not  removed, 
as  the  law  would  have  enabled  the  person  to  remove  them  during  the 
lease,  they  must  be  considered  to  have  returned  at  once  and  finally  to 
the  owner  of  the  reversion  (per  Lord  Hatherley,  Meux  v.  Jacobs,  1875, 
L.  K.  7  H.  L.  481). 

To  remove  fixtures  after  the  term  has  expired  will  ordinarily  amount 
to  a  trespass  {Dudley  v.  Warde,  1751,  Amb.  113);  for  the  tenant  by  the 
very  act  of  annexing  a  chattel  to  the  freehold  makes  it  part  of  the 
reversioner's  property,  and  retains  only  a  qualified  right  in  it,  namely, 
that  of  reducing  it  again  to  a  chattel  state  within  a  certain  time  (Amos 
and  Ferard,  pp.  129,  130). 

The  time  within  which  the  tenant  may  remove  fixtures  is  not  ex- 
tended by  the  mere  retaining  by  him  of  possession  after  his  term,  even 
though  he  may  as  a  fact  not  have  abandoned  them  (Leader  v.  Homeioood, 
1858,  5  C.  B.  N.  S.  546 ;  Barff  v.  Prohyn,  1894,  64  L.  J.  Q.  B.  557);  but 
it  has  been  said  to  continue  during  "  such  further  period  of  possession 
by  him,  as  he  holds  the  premises  under  a  right  still  to  consider  himself 
as  tenant "  (  Weeton  v.  Woodcock,  1840,  7  Mee.  &  W.  14, 19  ;  56  R  E.  606  ; 
and  Ex  parte  Brook,  1878,  10  Ch.  D.  100,  109),  or  as  he  holds  over  "in 
the  capacity  of  a  tenant"  {Boffey  v.  Henderson,  1851,  17  Q.  B.  574,  586; 
85  K.  E.  571),  or  during  what  has  been  called  an  "excrescence"  on,  or 
an  "  enlargement "  of,  the  term  {Mackintosh  v.  Trotter,  1838,  3  Mee.  &  W. 
184;  49  E.  E.  565;  Ex  parte  Stephens,  1877,  7  Ch.  D.  127).  There 
seems  to  be  considerable  doubt  as  to  what  circumstances  will  bring  a 
tenant  within  the  extension  of  the  term  referred  to  in  the  above 
authorities.  It  is  thought  probably  to  apply  to  tenants  at  sufferance ; 
but  not  where  a  tenancy  has  been  determined  by  re-entry  {Leader  v. 
Homewood,  1858,  5  C.  B.  K  S.  546 ;  Barff  v.  Prohyn,  1894,  64  L.  J. 
Q.  B.  557). 

It  seems  clear,  too,  that  the  right  of  removal  will  not  exist  where 
the  tenant  retains  possession  wrongfully,  and  the  circumstance  that  the 
term  may  have  come  to  an  end  by  forfeiture  through  his  breach  of 
covenant  is  immaterial  (Amos  and  Ferard,  133,  137;  Minshall  v.  Lloyd, 
1837,  2  Mee.  &  W.  450 ;  46  E.  E.  638 ;  Pugh  v.  Arton,  1869,  L.  E.  8  Eq. 
626).  But  though  a  person  claiming  under  the  tenant  stands,  according 
to  the  older  decisions  {Minshall  v.  Lloyd  and  Weeton  v.  Woodcock,  siqyra), 
in  no  better  position  in  this  respect  than  the  tenant  himself,  this  prin- 
ciple appears  to  have  been  departed  from  in  more  modern  times  {L71  re 
Glasdir  Copper  Works,  [1904]  1  Ch.  819).  So  after  a  surrender  of  his 
interest  he  cannot  remove  fixtures  (^^cr  Thesiger,  L.  J.,  in  Ex  parte  Brook, 
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supra) ;  but  this  does  not  apply  to  a  purchaser  or  mortgagee  of  them 
under  the  tenant,  who  is  allowed  a  reasonable  time  to  sever  them  after 
the  surrender,  even  though  he  may  have  expressly  undertaken  to 
remove  them  within  a  specified  time  after  he  has  acquired  them  {London 
and  Westminster  Loan  Co.  v.  Drahe,  1859,  6  C.  B.  N.  S.  798 ;  Saint  v. 
Pilley,  1875,  L.  E.  10  Ex.  137).  Where,  moreover,  the  tenant  instead 
of  quitting  at  the  end  of  his  term  holds  over,  not  wrongfully,  but  under 
an  agreement  for  a  fresh  tenancy,  the  fixtures  are  considered  as  being 
demised  to  him  along  with  the  land,  and  his  right  of  removal,  in  the 
absence  of  some  express  agreement,  will  accordingly  be  lost  (see  Sharp 
v.  Milligan,  1857,  23  Beav.  419 ;  53  E.  K.  165 ;  Thresher  v.  East  London 
Waterworks  Co.,  1824,  2  Barn.  &  Cress.  608;  26  K.  R.  486;  notes  to 
Ehves  V.  Maw,  2  Sm.  L.  C,  at  p.  221,  11th  ed.).  It  is  a  not  unusual 
precaution  to  provide  specially  in  leases,  either  for  the  removal  of 
fixtures  by  the  tenant,  or  for  the  landlord  to  take  them  at  a  valuation, 
in  which  latter  alternative  the  tenant  has  a  right  of  action  to  recover 
their  value  after  the  expiration  of  the  term  {Hallen  v.  Bunder,  1834, 
1  C.  M.  &  R  266 ;  40  R.  E.  551).  It  is  not  uncommon,  too,  for  a  land- 
lord to  give  a  licence  to  the  tenant  to  leave  fixtures  behind  to  be  taken 
by  his  successor;  but  this,  unless  under  seal,  will  not  entitle  the  out- 
going tenant  to  enter  for  the  purpose  of  retaking  possession  of  his 
fixtures  after  an  incoming  tenant  has  entered  on  the  premises  {JRoffey  v. 
Henderson,  1851,  17  Q.  B.  574 ;  85  E.  E.  571).  The  landlord,  however, 
sometimes  enters  into  a  contract  with  the  tenant  to  allow  him  to  leave 
fixtures  on  the  premises  after  the  end  of  the  term,  with  a  view  to  their 
being  taken  by  a  successor  or  (if  not  so  taken)  removed  by  the  tenant ; 
and  such  contract  will  bind  him  even  if  not  made  in  writing  {Thomas 
V.  Jennings,  1896,  66  L.  J.  Q.  B.  5). 

The  general  rule,  that  tenants  must  remove  fixtures  on  or  before  the 
expiration  of  their  terms,  does  not  apply  where  their  tenancies  or 
interests  are  of  an  uncertain  duration,  e.g.  tenancies  for  lives  or  at  will 
(see  Oahley  v.  Monch,  1866,  L.  E.  1  Ex.  159,  164;  Pugh  v.  Arton,  1869,, 
L.  E.  8  Eq.  626,  630;  Ex  parte  Brook,  1878,  10  Ch.  D.  100, 109).  On 
this  ground  it  seems  that  much  might  be  said  in  favour  of  the  view 
that  upon  the  enforcement  of  forfeiture,  depending  as  it  does  on  the 
will  of  the  landlord,  both  the  tenant  and  those  claiming  under  him 
should  have  their  right  to  remove  fixtures  enlarged  for  a  reasonable 
time ;  but  so  far  as  is  known  this  point  does  not  yet  appear  to  have 
been  taken  in  any  reported  case.  I^or  does  the  general  rule  apply 
where  the  articles  sought  to  be  removed  by  the  tenant  are  in  law  really 
chattels  (see  ante)  and  not  fixtures  {Wansbrough  v.  Maton,  1836, 
4  Ad.  &  E.  884;  43  E.  E.  510);  nor  where  a  right  to  remove  fixtures  at 
the  end  of  the  term  is  reserved  by  express  agreement,  for,  even  though 
no  specified  time  be  agreed  upon  within  which  to  remove  them  after 
the  expiration  of  the  term,  a  reasonable  time  will  be  implied  {Stansfield 
V.  Mayor  of  Portsmouth,  1858,  4  C.  B.  N.  S.  120 ;  Sumner  v.  Bromilow,. 
1865,  34  L.  J.  Q.  B.  130). 

Effect  of  Contract. — The  effect  of  covenant,  or  contract,  upon  the  law 
of  fixtures,  as  between  landlord  and  tenant,  may  be  to  vary  it  to  any 
extent,  either  by  curtailing  or  by  enlarging  a  tenant's  ordinary  rights 
in  the  removal  of  fixtures,  and  tliis  both  as  to  what  may  be  removed 
and  as  to  the  time  of  removal.  Some  illustrations  of  the  working  of 
such  special  contracts  are  subjoined.     Thus  in  Naylor  v.  C oiling e,  1807>. 
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1  Taim.  19;  9  K.  E.  691,  a  covenant  to  yield  up  in  repair  "the  demised 
messuage  and  premises,  and  all  erections  and  buildings  then  already 
erected  and  built,  and  also  all  other  erections  or  buildings  that  might 
thereafter  be  erected  and  built  in  or  upon  the  said  premises,"  was  held 
to  preclude  the  application  of  the  ordinary  rule  as  to  the  removal  of 
trade  fixtures,  but  not  of  articles  in  the  nature  of  fixtures,  but  really 
chattels.  In  Martyr  v.  Bradley,  1832,  9  Bing.  24,  a  tenant  was  held  to 
have  deprived  himself  by  covenant  of  his  right  to  remove  fixtures  which 
he  had  substituted  for  others  during  the  term.  Dumergue  v.  Rumsey, 
1863,  2  H.  &  C.  777,  affords  an  instance  of  a  tenant  depriving  himself 
by  contract  of  his  ordinary  right  to  remove  tenant's  fixtures  during  his 
term;  and  in  B.  v.  Toijping,  1825,  M'Cle.  &  Yo.  544;  29  R.  E.  839,  the 
right  to  remove  both  original  and  added  fixtures  was  held  for  the  same 
reason  to  have  been  lost. 

The  covenants  now  spoken  of  are,  of  course,  met  with  in  great 
variety.  Thus,  in  some  cases  (e.g.  Watson  v.  Lane,  1856,  11  Ex.  Eep. 
769)  the  covenant  is  to  deliver  up  all  fixtures.  In  others  it  is  only  to 
deliver  up  a  certain  class  of  fixtures,  leaving  the  tenant  free  to  take  the 
remainder.  For  illustrations  of  this  kind  of  covenant,  the  reader  is 
referred  to  Foley  v.  Addenhrooke,  1844,  13  Mee.  &  W.  174;  67  E.  E.  540; 
Stamfidd  v.  Maijor  of  Fortsmouth,  1858,  4  C.  B.  N.  S.  120 ;  Forter  v. 
Drew,  1880,  5  C.  P.  D.  143 ;  Thomas  v.  Jennings,  1896,  66  L.  J.  Q.  B.  5. 
Again,  in  Clark  v.  Croionshaiv,  1832,  3  Barn.  &  Adol.  804,  the  lessor  had 
an  option  to  take  all  fixtures  at  a  valuation ;  and  in  Storer  v.  Hunter y 
1824,  3  Barn.  &  Cress.  368,  the  contract  was  similar,  but  the  lessor, 
instead  of  having  an  option,  laid  himself  under  an  obligation  to  take 
them.  In  many  cases  the  covenant  specifies  certain  fixtures  which  are 
to  be  given  up,  and  then  uses  "  general  words."  If  those  specified  are 
all  of  an  irremovable  character,  the  rule  of  ejusdem  generis  will  apply 
{Bishop  V.  Elliott,  1855,  11  Ex.  Eep.  113);  whilst,  if  this  is  not  the  case, 
the  disability  will  extend,  by  force  of  the  general  words,  to  fixtures  of 
all  kinds  {Bidder  v.  Trinidad  Fetroleum  Co.,  1868,  17  W.  E.  153 ;  Wilson 
V.  Whateley,  1860,  1  John.  &  H.  436).  It  has,  however,  been  pointed 
out  in  a  recent  case  that  it  would  be  extremely  hard  upon  a  tenant 
under  an  ordinary  lease  to  hold  that  he  had  lost  his  ordinary  right  of 
removing  trade  fixtures  merely  by  the  use  of  ordinary  general  words — 
the  covenant  to  deliver  up  the  demised  premises  at  the  end  of  his  term, 
— unless  it  can  be  clearly  gathered  that  the  general  words  were  intended 
to  cover  trade  fixtures,  and  that  the  onus  lies  very  strongly  upon  the 
landlord  to  show  clearly  that  this  was  the  object  and  intention  of  the 
covenant  {Lamhourn  v.  M'Lellan,  [1903]  2  Ch.  268). 

The  result  of  the  decisions  upon  this  branch  of  the  subject  may  be 
said,  generally,  to  be  that  notwithstanding  that  the  property  in  question 
may  have  belonged  to  the  tenant,  and  whether  it  is  permanently  fixed 
to  the  freehold  or  not,  it  may  still  become  irremovable,  if,  by  the  inter- 
pretation of  the  contract  between  himself  and  his  landlord,  it  appears  to 
have  been  contemplated  by  them  that  it  should  not  be  taken  away 
at  the  expiration  of  the  term ;  and  that  in  interpreting  such  contracts, 
regard  must  be  had  to  the  subject-matter  of  the  demise,  a  lease  not 
being  construed  so  as  to  take  away  the  ordinary  legal  rights  of  a 
tenant,  unless  such  an  intention  is  clearly  apparent  (Amos  and  Ferard, 
155,  citing  Foe  d.  Freeland  v.  Burt,  1787,  1  T.  E.  701;  1  E.  E.  367; 
Bishop  V.  Flliott,  1855,  11  Ex.  Eep.  113;  Bidder  v.  Trinidad  Fetrolenm 
Co.,  1868,  17  W.  E.  153;  Beaufort  {Fuke  of)  v.  Bates,  1862,  3  De  G. 
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r.  &  J.  381).  On  the  other  hand,  powers  of  removal  more  extensive 
than  those  allowed  by  the  ordmary  law  are  sometimes  given  to  the 
tenant  by  contract.  Thus  in  London  and  South  African  Exploration 
Co.  v.  De  Beers  Consolidated  Mines,  [1895]  A.  C.  451,  where  the  lease 
gave  a  tenant  all  such  improvements  as  should  be  capable  of  removal 
without  injury  to  the  land  itself,  the  tenant  was  held  entitled  to  pull 
down  and  remove  a  brick  building  and  materials,  except  the  foundations 
which  were  below  the  surface  of  the  soil. 

The  term  "  improvements,"  on  which  this  case  principally  turned,  is 
often  found  in  the  tenant's  covenant  to  yield  up  in  repair.  As  to 
the  effect  of  its  employment  the  reader  should  consult  the  following 
authorities  :—Penry  v.  Broimi,  1818,  2  Stark.  403 ;  20  E.  E.  705  ;  Sunder- 
land V.  Newton,  1830,  3  Sim.  450;  30  E.  E.  186;  Martyr  v.  Bradley, 
1832,  9  Bing.  24;  West  v.  Blakeway,  1841,  2  Man.  &  G.  729;  58  E.  E. 
563;  Haslett  v.  Burt,  1856,  18  C.  B.  893;  Mears  v.  Callender,  [1901] 
2  Ch.  388. 

Besides  the  restriction  of  a  tenant's  rights  to  remove  fixtures  arising 
from  express  contract,  they  may  be  rendered  irremovable  by  his  conduct 
or  the  special  circumstances  of  the  case.  Thns  in  Smith  v.  Render,  1857, 
27  L.  J.  Ex.  83,  a  tenant  was  held  debarred  from  removing  a  shed  he 
had  put  up  with  the  landlord's  permission,  and  constructed  with  his 
materials,  notwithstanding  the  fact  that  he  had  used  some  of  his  own 
materials  also.  In  Fitzherhert  v.  Shaiu,  1789,  1  Black.  H.  258,  and  Heajp 
V.  Barton,  1852,  12  C.  B.  274,  in  which  that  decision  was  followed,  the 
tenants  were  held  to  be  precluded  from  removing  fixtures,  which  other- 
wise they  would  have  been  entitled  to  remove,  on  the  principle  that  new 
arrangements  had  been  entered  into  between  the  parties,  the  terms  of 
which  were  inconsistent  with  such  removal. 

The  subject  of  fixtures  in  its  most  important  aspect,  namely,  as  to 
their  removability,  has  now,  so  far  as  its  most  salient  features  are  con- 
cerned, been  dealt  with.  It  remains  to  notice  shortly  a  few  points 
connected  with  the  disposition  of  fixtures,  and  of  the  land  to  which  they 
are  attached,  upon  sale,  mortgage,  devise,  bankruptcy,  and  execution. 
A  few  words  are  added  on  the  question  of  damages  in  relation  to 
fixtures. 

{a)  Sale. — Upon  the  sale  of  land  or  a  house,  there  can  be  no  doubt 
that,  at  common  law,  in  the  absence  of  some  expression  in  the  contract 
showing  or  implying  an  intention  to  the  contrary,  all  fixtures  annexed 
or  attached  thereto  will  pass  to  the  purchaser  {Colegrave  v.  Dias  Santos, 
1823,  2  Barn.  &  Cress.  76;  Goff  v.  Harris,  1843,  5  Man.  &  G.  473;  63 
E.  E.  412).  The  most  common  instance  of  a  "contrary  intention"  is 
where  particular  fixtures,  or  fixtures  of  a  particular  class,  are  enumer- 
ated to  the  exclusion  of  others  {Hare  v.  Horton,  1833,  5  Barn.  &  Adol. 
715 ;  39  E.  E.  633 — a  case  of  mortgage,  but  the  principle  is  the  same). 
And  as  regards  dispositions  of  property  made  after  the  year  1881,  it  is 
now  expressly  enacted  by  the  Conveyancing  Act  of  that  year  (44  &  45 
Yict.  c.  41,  s.  6)  that  a  conveyance  of  land,  whether  with  houses  or  other 
buildings  thereon  or  not,  is  to  be  deemed  to  include  and  to  operate  to 
convey,  with  the  realty,  all  fixtures  appertaining  or  reputed  to  appertain 
thereto,  or  at  the  time  of  conveyance  enjoyed  with,  or  reputed  or  known 
as  part  or  parcel  of,  or  appurtenant  to,  the  same.  But,  as  at  common 
law,  this  is  not  to  be  the  case  if  a  contrary  intention  appears  from  the 
instrument  {ibid.,  subs.  4). 
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The  rule  is  the  same  whether  the  premises  which  are  the  subject  of 
sale  are  freehold  or  leasehold  {Meux  v.  Jacobs,  1875,  L.  K.  7  H.  L.  481, 
per  Lord  Selborne). 

Where  fixtures  are  sold  apart  from  the  land  to  which  they  are 
annexed,  different  considerations  arise.  The  principal  difficulty  here  is 
on  the  application  of  the  Statute  of  Frauds,  as  modified  by  the  Sale  of 
Groods  Act,  1893.  It  has  been  twice  expressly  decided  that  the  sale  of 
unsevered  fixtures  is  not  a  sale  of  an  interest  in  land  within  sec.  4  of  the 
earlier  statute  {Hallen  v.  Bunder,  1834,  1  C.  M.  &  R  266 ;  40  E.  R.  551 ; 
Lee  V.  Gaskell,  1876,  1  Q.  B.  D.  700).  If  the  sale  be  by  a  tenant  to  his 
landlord,  it  only  amounts  to  a  contract  to  abandon  his  rights  of  removal ; 
if  to  a  third  person,  the  contract  is  merely  to  transfer  those  rights  to 
him  (see  'per  Cockburn,  C.J.,  Lee  v.  Gaskell,  supra).  The  authority  just 
referred  to  also  decides  that  the  transaction  is  not  a  sale  of  "goods, 
wares,  or  merchandises  "  within  the  17th  section.  This  section,  however, 
is  now  repealed  by  the  Sale  of  Goods  Act,  56  &  57  Vict.  c.  71,  s.  60, 
being  replaced  by  sec.  4  of  that  Act ;  and  the  question  now  seems  to 
turn  entirely  on  the  meaning  of  the  words  in  the  definition  (s.  62)  of 
"  goods,"  which  include  all  "  things  attached  to,  or  forming  part  of,  the 
land,  which  are  agreed  to  he  severed  before  sale  or  binder  the  contract  of  sale." 
The  definition  is  by  no  means  clear,  but  it  is  conceived  that  there  must 
be  an  actual  agreement  between  the  parties  to  sever  the  fixtures  in  order 
that  they  may  fall  within  it ;  and  that  the  mere  fact,  for  instance,  that 
they  are  sold  by  a  tenant  to  the  stranger,  to  whom  the  fixtures  in  their 
unsevered  state  would  be  of  no  use,  and  who  must  therefore  have  co7i- 
templated  severance  by  the  contract,  would  not  be  sufficient.  A  sale  of 
fixtures,  again,  to  an  incoming  tenant,  or  to  the  landlord  himself,  would 
seem,  in  conformity  with  the  old  decisions,  to  be  clearly  not  a  sale  of 
"  goods ''  within  the  Act.  It  may  be  added  that  a  contract  to  provide 
land  with  machinery  or  other  fixtures  to  be  attached  to  it  is  not  a 
contract  for  the  sale  of  goods,  as  the  intention  is  not  to  make  a  sale 
of  movable  chattels,  but  to  make  improvements  on  the  land,  and  the 
consideration  to  be  paid  is  not  for  a  transfer  of  chattels,  but  for  work 
and  labour  done  and  materials  furnished  in  adding  something  to  the 
land  (Clark  v.  BiUmer,  1843,  11  Mee.  &  W.  243 ;  Benjamin  on  Sale,  163, 
5th  ed.). 

(b)  Mortgage. — As  in  the  case  of  sale,  upon  a  mortgage  of  real 
property,  in  the  absence  of  an  intention,  express  or  implied  (see  Hare  v. 
Horton,  supra),  to  the  contrary,  the  fixtures  annexed  thereto  will  pass  to 
the  mortgagee,  and  form  part  of  his  security.  This  rule,  as  in  the  case 
of  sale,  and  in  a  manner  precisely  similar  (see  supra),  has  been  applied 
to  mortgages  made  after  the  year  1881  by  the  Conveyancing  Act,  s.  6. 
It  applies  equally  in  mortgages  of  freeholds  or  leaseholds,  and  in  those 
which  are  equitable  equally  with  those  which  are  legal,  as  where  leases 
or  title-deeds  are  deposited,  with  or  without  an  accompanying  memo- 
randum {Ex  parte  Barclay,  1855,  5  De  G.  M.  &  G.  403;  43  E.  R.  926; 
Williams  V.  Evans,  1856,  23  Beav.  239;  53  E.  R.  94;  Meux  v.  Jacobs, 
1875,  L.  R.  7  H.  L.  481).  But  when  leasehold  property  is  mortgaged  by 
sub-demise,  the  absolute  property  in  the  fixtures  as  separate  chattels, 
with  the  right  to  remove  and  sell  them,  will  not  pass  to  the  mortgagee, 
unless  an  intention  to  that  effect  appear  in  the  mortgage  {Southport  and 
West  Lancashire  Banking  Co.  v.  Thompson,  1887,  37  Ch.  D.  64).  The 
rule,  moreover,  applies  just  as  much  to  fixtures  attached  to  the  land 
after  the  mortgage  as  to  those  in  existence  at  the  time,  and  just  as  much 
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to  those  attached  for  their  more  convenient  user  as  to  those  put  up  for 
the  improvement  of  the  inheritance  (Cullwick  v.  Swindell,  1866,  L.  R.  3 
Eq.  249  ;  Climie  v.  Wood,  1869,  L.  R.  4  Ex.  328).  It  follows  that,  where 
premises  have  been  mortgaged,  neither  the  mortgagor,  nor  any  person 
claiming  under  him  who  may  continue  in  possession,  is  entitled  to  remove 
fixtures  as  against  the  mortgagee  {Hitcliman  v.  Walton,  1838, 4  Mee.  &  W. 
409 ;  51  R.  R.  656).  But  if  the  mortgagor  is  permitted  by  the  mortgagee 
to  deal  with  the  property  after  the  mortgage,  e.g.  by  letting  to  a  tenant, 
the  mortgagee  will  be  presumed  to  have  acquiesced,  and  consequently,  if 
the  tenant  erect  fixtures  removable  as  between  himself  and  his  landlord, 
his  claim  to  sever  them  will  prevail  as  against  the  mortgagee  {Sanders 
V.  Davis,  1885,  15  Q.  B.  D.  218).  Similarly,  if  the  mortgagor,  being  left 
in  possession,  erects  fixtures  necessary  for  the  ordinary  conduct  of  his 
business,  and  hires  others  on  the  terms  that  the  owner  shall  be  free  to 
remove  them  when  the  period  of  hiring  has  expired,  the  mortgagee  will 
be  presumed  to  have  assented,  and  consequently  will  not  be  allowed  to 
claim  them  if  they  are  removed  before  he  takes  possession  (Gough  v. 
Wood,  [1894]  1  Q.  B.  713 ;  Cumberland  Union  Banking  Co.  v.  Maryport 
Hematite  Iron  and  Steel  Co.,  [1892]  1  Ch.  415 ;  Hobson  v.  Gorringe, 
[1897]  1  Ch.  182).  But  this  principle  will  not  apply  where  the  removal 
has  taken  place,  not  in  the  ordinary  course  of  business  by  the  mortgagor, 
and  not  with  the  implied  authority  of  the  mortgagee,  but  expressly  for 
the  purpose  of  defeating  his  claim  {Huddersfield  Banking  Co.  v.  Henry 
Lister  &  Son,  [1895]  2  Ch.  273).  Nor  does  it  apply  to  an  equitable 
mortgagee  {I71  re  Allen  &  Sons,  [1907]  1  Ch.  575). 

It  will  be  seen  from  the  above  decisions  that  in  the  case  of  fixtures  a 
mortgagor  may  confer  upon  his  mortgagee  a  better  title  than  he  himself 
possesses ;  as  in  the  case  where  he  obtains  them  by  a  hire-purchase  agree- 
ment under  which  their  real  owner  has  power  to  determine  the  hiring 
and  remove  the  articles  on  default,  a  power  which  he  may  not  be  able 
to  exercise  as  against  a  mortgagee  of  the  premises  (see  Reynolds  v. 
Ashhy,  [1904]  A.  C.  466).  But  in  the  case  of  articles  in  the  nature  of 
fixtures  which  are  really  chattels  this  cannot,  in  general,  happen  {Lyon 
V.  London  City  and  Midland  Bank,  [1903]  2  K.  B.  135). 

The  mortgage  of  fixtures  apart  from  land  falls  within  the  purview  of 
the  Bills  of  Sale  Acts,  and  can  only  be  touched  on  under  this  head.  By 
the  Act  of  1878,  41  &  42  Vict.  c.  31,  it  is  provided  (s.  4)  that  personal 
chattels  include  fixtures  when  separately  assigned  or  charged,  but  not 
fixtures  (except  trade  machinery  as  thereinafter  defined)  (see  s.  5)  when 
assigned  together  with  a  freehold  or  leasehold  interest  in  any  land  or 
building  to  which  they  are  affixed.  And  (s.  7)  no  fixtures  are  to  be 
deemed  to  be  separately  assigned  or  charged  by  reason  only  that 
they  are  assigned  by  separate  words,  or  that  power  is  given  to  sever 
them  from  the  land  or  building  to  which  they  are  affixed  without 
otherwise  taking  possession  of,  or  dealing  with,  such  land  or  building, 
if  by  the  same  instrument  any  freehold  or  leasehold  interest  in  the 
land  or  building  is  also  conveyed  or  assigned  to  the  same  person. 
Moreover,  where  fixtures  separately  assigned  or  charged  are  attached 
to  any  land  or  house  in  substitution  for  any  of  the  like  fixtures 
specifically  described  in  the  schedule  to  a  bill  of  sale,  the  provisions 
of  the  Act  of  1882,  45  &  46  Vict.  c.  43,  are  not  to  apply  (s.  6),  so 
far  as  they  render  all  bills  of  sale  given  by  way  of  security  for  the 
payment  of  money  (s.  3)  void  (except  as  against  the  grantor)  in  respect 
of  any  personal  chattels  not  specifically  described  (s.  4),  and  in  respect 
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any  personal  chattels  specifically  described,  of  which  the  grantor  was 
not  the  true  owner  at  the  time  of  the  execution  of  the  bill  of  sale  (s.  5). 
It  must,  however,  be  remembered  that  by  the  Act  of  1878,  s.  5,  trade 
machinery, /or  the  purposes  of  the  Act,  is  deemed  to  be  personal  chattels, 
and  therefore  not  to  be  classed  for  those  purposes  with  fixtures  of  other 
kinds;  trade  machinery  being  defined  as  "the  machinery  used  in,  or 
attached  to,  any  factory  or  workshop  [see  the  definition  of  these  words 
in  the  section],  exclusive  of  the  fixed  motive-powers,  .  .  .  the  fixed- 
power  machinery,  .  .  .  and  the  pipes  for  steam,  gas,  and  water "  (see 
Machinery). 

(c)  Devise. — When  land  with  fixtures  annexed  thereto  is  devised  by 
will,  the  general  rule  is  that  all  the  fixtures  pass  to  the  devisee,  who,  as 
between  himself  and  the  executor  of  the  person  who  has  affixed  them, 
stands  in  exactly  the  same  position  as  the  heir  {Norton  v.  DasMoood, 
[1896]  2  Ch.  497 ;  see  ante).  The  purpose  or  intention  of  the  annexa- 
tion, which  has  been  already  referred  to  as  important  in  deciding  the 
question  of  removability,  has  been  said  to  have  peculiar  force  when 
the  case  arises  between  executor  and  devisee,  inasmuch  as  the  inten- 
tion of  making  the  annexation  permanent  is  more  easily  inferred 
where  the  freehold  is  the  property  of  the  person  making  it  than  where 
it  is  the  property  of  another  person  (ibid.,  yer  Chitty,  J.). 

With  regard  to  the  devise  of  fixtures  apart  from  land,  it  may  be 
mentioned  that  questions  often  arise  in  the  construction  of  wills  as  to 
whether  fixtures  belonging  to  the  testator  have  or  have  not  passed  by  a 
particular  bequest.  The  general  rule  may  be  said  to  be  that  by  the  use 
of  words  which  are  more  apt  to  describe  chattels,  e.g.  "  furniture  "  {Allen 
V.  Allen,  1728,  Mos.  112),  "household  goods"  (1  Eoper  on  Legacies,  256, 
257),  "household  furniture"  {Finney  v.  Grice,  1878,  10  Ch.  D.  13),  the 
fixtures  will  not  pass.  But  the  contrary  may,  of  course,  result  by  reason 
of  special  circumstances  {ihid.,  per  Jessel,  M.E.),  the  question  being  one 
of  intention ;  and  where  these  exist  fixtures  may  pass  by  the  use  of  the 
term  "  household  furniture  "  {Paton  v.  Sheppard,  1839,  10  Sim.  186  ;  51 
E.  E.  230 ;  59  E.  E.  584),  or  "  effects  "  {Finder  v.  Finder,  1870, 18  W.  E. 
309).  Fixtures  of  a  certain  kind  have  also  been  held  to  pass  by  use  of 
the  expression  "  fixed  furniture  "  {Birch  v.  Dawson,  1834,  2  Ad.  &  E. 
37;  41  E.  E.  369). 

{d)  Bankruptcy. — Upon  the  bankruptcy  of  a  person  in  the  possession 
of  lands  or  tenements  with  fixtures  annexed  thereto,  the  fixtures  remov- 
able by  him  are  "  property  divisible  amongst  his  creditors  "  within  sec. 
44  of  the  Bankruptcy  Act,  1883,  46  &  47  Vict.  c.  52.  This  is  by  reason 
either  of  their  being  property  belonging  to  the  bankrupt,  or  of  the  right 
of  severance  being  a  capacity  to  exercise  a  power  in  respect  of  property 
which  might  have  been  exercised  by  the  bankrupt.  But  fixtures  are 
not  "goods  "  (which  term,  by  sec.  168,  "includes  all  chattels  personal ") 
within  the  reputed  ownership  clause  of  the  44th  section ;  for  the  posses- 
sion of  fixtures  by  a  bankrupt  is  not  a  possession  of  them  as  goods  and 
chattels,  but  as  part  of  the  land  or  buildings  to  which  they  are  annexed 
{Ex  parte  Barclay,  1855,  5  De  G.  M.  &  G.  403).  Consequently,  where 
the  owner  of  an  interest  in  land,  whether  for  years  or  in  fee,  mortgages 
the  land  with  (or  without ;  see  ante)  the  fixtures,  his  trustee,  upon 
bankruptcy  supervening,  cannot  claim  the  latter  as  against  the  mort- 
gagee on  the  ground  of  their  being  in  the  possession,  order,  or  disposition 
of  the  bankrupt  {ibid.).  This,  however,  does  not  apply  to  articles  in  the 
nature  of  fixtures  which  (see  ante)  are  really  chattels  {Horn  v.  Baker, 
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1808,  9  East,  215;  9  E.  E.  541;  2  Sm.  L,  C,  232,  11th  ed.).     But  th. 
principle  that  fixtures  are  not  goods  within  the  reputed  ownership  claus; 
applies  none  the  less  where  they  are  dealt  with  separately  from  the  land  ; 
to  which  they  belong  (  Whitmore  v.  Empson,  1856,  26  L.  J.  Ch.  364),  though 
in  that  case,  as  already  seen,  the  transaction  falls  within  the  Bills  of  Sale 
Acts,  and  requires  registration  for  its  validity.    By  the  Act  of  1878,  s.  20 
— the  repeal  of  this  section  by  sec.  15  of  the  Act  of  1882  has  been  held 
not  to  affect  bills  of  sale  given  by  way  of  absolute  transfer  {Swift  v. 
Pannell,  1883,  24  Ch.  D.  210) — chattels  comprised  in  a  duly  registered 
bill  of  sale  are  not  to  be  deemed  within  the  reputed  ownership  clause ; 
so  that,  although  for  the  purposes  of  the  Act  fixtures  are  chattels  if 
separately  assigned  (s.  4),  it  would  seem  that  they  are  still  outside  the 
reputed  ownership  clause,  whether  comprised  in  a  registered  document 
or  not  (see  notes  to  Horn  v.  Baker,  2  Sm.  L.  C,  at  p.  256). 

Where  the  trustee  of  the  bankrupt  wishes  to  exercise  the  power  now 
given  to  him  to  disclaim  onerous  leasehold  property,  special  provision  is 
made  empowering  the  Court,  upon  his  application  for  the  necessary  leave 
to  disclaim,  to  make  such  orders  with  respect  to  fixtures  as  it  thinks 
just  (46  &  47  Vict.  c.  52,  s.  55,  subs.  3).  But  under  this  provision  the 
same  rule  as  to  removing  fixtures  will  in  general  prevail  as  between  the 
trustee  and  the  landlord  as  would  have  prevailed  in  favour  of  the  tenant 
in  the  ordinary  course ;  so  that  the  landlord  must  either  take  over  the 
fixtures  at  a  valuation,  or  give  the  trustee  a  reasonable  opportunity  of 
removing  them  {In  re  Moser,  1884,  13  Q.  B.  D.  738). 

{e)  Execution. — Although  the  writ  of  fi.  fa.  (see  Execution)  is  only 
available  in  general  against  personal  chattels  (see  Form  of  Writ  in  App. 
H.  to  E.  S.  C.  1883),  fixtures  may  be  said  to  form  an  exception  to  the 
rule,  as  although  while  unsevered  they  are  part  of  the  realty,  the  power 
of  converting  them  into  personalty  which  the  debtor,  as  has  been  seen, 
often  possesses,  forms  a  kind  of  property  capable  of  being  reached  by  that 
writ.  That  a  tenant's  trade  fixtures,  for  instance,  can  be  so  taken  in 
execution  admits  of  no  doubt  {Poole  s  Case,  1703, 1  Salk.  368) ;  and  the 
same  principle  would  apply  where  the  fixtures  having  been  put  up  for 
purposes  of  agriculture  or  of  ornament  are  within  the  rule  as  to  remov- 
ability which  has  already  been  discussed.  But  the  power  of  the  sheriff 
to  take  fixtures  under  this  writ  is  strictly  limited  to  cases  where  the 
debtor  could  have  removed  them  himself ;  so  that  where,  for  instance, 
the  debtor  is  precluded  from  doing  so  by  the  terms  of  his  lease 
{Dumergue  v.  Rumsey,  1863,  2  H.  &  C.  777 ;  Bicharclson  v.  Ardley,  1869, 
38  L.  J.  Ch.  508),  or  where  the  fixtures  having  been  demised  to  him 
with  the  land,  he  has  severed  them  unlawfully  {Farrant  v.  Thompson, 
1822,  5  Barn.  &  Aid.  826;  24  E.  E.  571),  they  cannot  be  taken  by  this 
writ.  Nor  is  the  writ  available  in  the  case  of  fixtures  on  premises 
which  are  the  freehold  property  of  the  debtor  {Winn  v.  Inqilhy,  1822, 
5  Barn.  &  Aid.  625 ;  24  E.  E.  503 ;  Place  v.  Fagg,  1829,  4  Man.  &  Ey. 
277). 

As  to  exemption  of  fixtures  from  distress,  see  Distress.  It  may  be 
added  that  they  are  not  "  goods  "  (Co.  Litt.  145  h)  which  can  be  made  the 
subject  of  replevin  (see  Gibbs  v.  Cruikshank,  1873,  L.  E.  8  C.  P.  454). 

(/)  Damages. — Actions  in  relation  to  fixtures  may  be  brought  either 
in  contract  or  in  tort.  In  tort  the  two  forms  are  trover  and  trespass, 
the  damages  recoverable  in  the  two  cases  being  different ;  and  though 
forms  of  action  are  no  longer  of  importance,  it  is  thought  that  the 
question  of  damages  must  still  depend  on  the  form  in  which  an  action 


FLAG,  NATIONAL  123 

in  any  particular  case  before  the  Judicature  Acts  must  have  been 
brought.  In  the  former  action  for  fixtures  which  have  been  wrongfully 
removed  the  plaintiff  can  only  recover  their  value  as  chattels  {Clarke 
V.  Holford,  1848,  2  Car.  &  Kir.  540;  80  E.  E.  85.3  ;  Mayne  on  Damages, 
p.  417,  7th  ed.);  whereas  in  the  latter  he  can  recover  their  actual  value 
as  fixtures  in  an  unsevered  state  {Thompson  v.  Pettitt,  1847,  10  Q.  B. 
101 ;  Mayne,  p.  438).  In  both  actions,  however,  it  is  necessary  to  show 
that  the  fixtures  have  been  disannexed  before  they  are  brought  ( Wilde 
V.  Waters,  1855,  16  C.  B.  637;  Amos  and  Ferard,  367),  though  this  is 
not  the  case  so  far  as  concerns  articles  in  the  nature  of  fixtures,  but 
really  chattels  by  virtue  of  the  annexation  to  the  freehold  being  incom- 
plete {Davis  V.  Jones,  1818,  2  Barn.  &  Aid.  165 ;  20  E.  E.  396;  Wans- 
brough  v.  Maton,  1836,  4  Ad.  &  E.  884 ;  43  E.  E.  510).  Where,  however, 
the  fixtures  are  unsevered  and  the  ground  of  complaint  is  interference 
by  which  their  removal  is  prevented,  an  action  on  the  case  may  be 
brought,  and,  as  in  conversion,  the  damages  recoverable  are  the  value  of 
the  fixtures  as  severed  {London  and  Westminster  Loan  and  Discount  Co. 
v.  Drake,  1859,  6  C.  B.  N.  S.  798).  The  rule  has  been  stated  in  a  more 
expanded  form  by  Hawkins,  J.,  as  follows : — The  amount  of  damages 
should  be  arrived  at  by  ascertaining  first  of  all  what  would  be  the  value 
of  the  materials  of  the  fixtures  on  the  premises,  when  and  as  severed 
from  the  freehold  for  the  purpose  of  re-erecting  them  elsewhere — 
having  regard  to  their  age  and  condition — minus  the  cost  of  severing 
them  (if  severed  by  the  defendants),  and  minus  also  the  amount  of  the 
reasonable  cost  of  making  good,  as  far  as  possible,  the  damages  and  costs 
occasioned  to  the  premises  in  severing  the  fixtures,  storing  the  materials, 
carrying  them  away,  and  any  permanent  damage  (if  any)  occasioned  to 
the  premises  which  cannot  be  made  good  {Thomas  v.  Jennings,  1896, 
66  L.  J.  Q.  B.  5). 

When  the  action  for  fixtures  is  brought  in  contract,  as  in  the  case  of 
the  breach  of  covenant  to  yield  up  the  premises  with  the  fixtures  in 
repair  between  landlord  and  tenant  (see  ante),  the  measure  of  damages 
is  to  be  ascertained  by  the  ordinary  rules  (Mayne,  pp.  10  et  seq.).  On 
failure  to  observe  a  covenant  to  deliver  up  fixtures  at  the  end  of  the 
lerm,  the  measure  of  damages  has  been  decided  to  be  the  actual  loss 
sustained  by  the  landlord,  and  not  necessarily  the  full  value  of  the 
fixtures  {Watson  v.  Lane,  1856,  11  Ex.  Eep.  769). 

It  may  be  added  that  when  the  remedy  in  damages  is  thought 
inadequate,  the  wrongful  removal  of  fixtures  will,  as  an  act  of  waste, 
be  restrained,  in  a  proper  case,  by  injunction  {Sunderland  v.  Newton, 
1830,  3  Sim.  450 ;  30  E.  E.  186 ;  Richardson  v.  Ardley,  1869,  38  L.  J.  Ch. 
508) ;  but  this  does  not  apply  in  the  case  of  things  in  the  nature  of 
fixtures  but  really  chattels  {Kimpton  v.  Dve,  1813,  2  Ves.  &  Bea.  349 ; 
35E.  E.  352;  13  E.  E.  116). 

[Authorities. — Amos  and  Ferard,  Law  of  Fixtures,  3rd  ed.,  1883,  by 
Ferard  and  Eoberts ;  Notes  to  Smith's  Leading  Cases,  vol.  ii.  pp.  204-231, 
11th  ed.,  Dlwes  v.  Maw  ;  Brown,  Law  of  Fixtures,  3rd  ed.,  1875.] 

Flag",  Law  of. — See  Affreightment  ;  Private  International 
Law. 

Flag",  National. — On  the  union  of  England  and  Scotland, 
proclamation  was  issued  in  1707,  under  the  Act  of  Union,  6  Anne,  c.  11, 
art.  1,  conjoining  the  crosses  of  St.  George  and  St.  Andrew  on  the  flag 
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of  the  united  nations.  On  the  union  with  Ireland,  proclamations  were 
issued  under  39  &  40  Geo.  iii.  c.  67,  art.  1,  establishing  the  union  jack  as 
the  union  flag,  and  declaring  the  ensigns  and  colours  to  be  used  on  British 
merchant  ships  (St.  K.  &  0.,  Eev.  1904,  vol.  i.,  "Arms,  etc..  Flags,"  p.  1). 

By  Order  in  Council  of  9th  July  1864  (not  made  under  statutory 
authority),  the  white  ensign  with  the  union  jack  was  appointed  for  the 
Royal  Navy ;  the  blue  ensign  for  ships  commanded  by  officers  of  the 
Naval  Reserve,  and  having  ten  naval  reserve  men  on  board  (Queen's 
Regulations,  1899,  art.  90) ;  and  the  red  ensign  for  all  other  British 
ships  and  vessels.  By  the  Merchant  Shipping  Colours  Act,  1889,  52  & 
53  Vict.  c.  73,  s.  1,  the  red  ensign  without  any  defacement  or  modifica- 
tion was  declared  the  proper  national  colours  for  all  British  vessels,  except 
King's  ships  and  ships  or  boats  allowed  under  warrant  from  the  King 
or  Admiralty  to  use  other  colours,  e.g.  Royal  Yacht  Clubs. 

This  provision  was  repealed  in  1894  and  re-enacted  as  sec.  73  of  the 
Merchant  Shipping  Act,  1894,  57  &  58  Vict.  c.  60.  Merchant  ships  may 
also  use  the  union  jack  with  a  white  border  as  signal  for  a  pilot.  Use 
of  any  other  colours  subjects  the  master  or  the  owner,  if  on  board,  to  a 
fine  not  exceeding  £500  (s.  73  (2)). 

British  vessels,  other  than  duly  lettered,  numbered,  and  registered 
fishing  boats,  must  also,  under  penalty,  show  their  colours  on  signal 
from  a  King's  ship  and  on  entering  or  leaving  a  foreign  port,  and  if 
over  50  tons  burden  on  entering  or  leaving  a  British  port  (57  &  58  Vict, 
c.  60,  s.  74).  All  the  proclamations  in  force  as  to  flags  are  printed  in 
St.  R.  &  0.,  Rev.  1904,  vol.  i.  pp.  1  et  seq. ;  and  the  whole  history  of  the 
subject  is  given  in  a  Stationery  Office  paper — The  Flags  of  all  NatioTis. 

Flat. — In  the  ordinary  use  of  the  term  a  flat  is  a  self-contained 
set  of  rooms,  structurally  divided  and  separately  owned  or  let  from  the 
rest  of  a  building,  which  for  the  most  part  consists  of  other  flats  separated 
in  like  manner.  Formerly  a  flat  would  commonly  comprise  an  entire 
storey  or  floor,  but  the  increased  size  of  modern  buildings  has  rendered 
this  less  usual.  The  word  is  one  of  popular  use  without  any  defined 
legal  significance.  How  far  the  erection  of  blocks  of  flats  is  prohibited 
by  the  restrictive  covenants  frequently  inserted  in  conveyances  and 
leases  has  been  considered  in  several  cases.  The  rule  is  to  construe  the 
covenants  in  the  popular  rather  than  in  the  technical  legal  sense  and  in 
accordance  with  the  general  object  indicated  by  the  context.  Thus  the 
erection  of  a  large  building  to  be  used  as  residential  flats  is  a  breach  of 
a  covenant  that  not  more  than  one  messuage  or  dwelling-house  should 
be  erected,  and  that  it  should  be  adapted  for  and  used  as  a  private 
residence  only,  and  also  of  a  covenant  that  every  messuage  to  be  erected 
should  be  so  adapted  and  used.  Such  a  building  would  certainly  not  be 
one  private  residence,  neither  would  it  constitute  several,  although  for 
many  purposes  each  flat  may  be  a  separate  dwelling-house  {Rogers  v. 
Hosegood,  [1900]  2  Ch.  388).  But  for  the  purposes  of  a  covenant  which 
merely  provides  that  no  "house"  below  a  certain  value  and  only  a 
limited  number  shall  be  built,  a  building  which  contains  several  resi- 
dential flats  is  only  one  house  {Kimber  v.  Admans,  [1900]  1  Ch.  412). 
A  building,  on  the  other  hand,  consisting  of  two  separate  floors  without 
internal  communication  or  common  access  is  essentially  different,  and 
has  been  held  to  constitute  two  houses  within  the  meaning  of  a  similar 
restriction  {Ilford  Park  Estate  Co.  v.  Jacobs,  [1903]  2  Ch.  522 ;  and  cp. 
Grant  v.  Langston,  [1900]  A.  C.  383). 
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Sometimes  flats  are  separately  owned,  in  which  case  they  are  practi- 
cally separate  houses  built  one  above  the  other.  But  in  most  cases  the 
entire  building  is  the  property  of  one  landlord,  who  lets  the  various  flats 
separately,  reserving  accommodation  for  a  resident  porter  or  caretaker 
appointed  by  himself. 

The  legal  position  of  the  parties  therefore  largely  depends  upon  the 
effect  of  the  agreements  of  letting — which  are,  if  executory,  within  the 
Statute  of  Frauds  (s.  4;  see  Thursby  v.  Ecdes,  1901,  70  L.  J.  Q.  B.  91) — 
according  to  the  ordinary  law  of  landlord  and  tenant.  But  in  some 
matters,  and  especially  where  the  question  is  one  of  implying  grants  or 
covenants,  the  Courts  take  cognisance  of  the  peculiar  circumstances  of 
buildings  so  divided.  And  if  the  extent  of  the  premises  passing  under 
the  grant  of  a  flat  were  in  dispute,  a  like  regard  would  no  doubt  be  had 
to  its  special  conditions.  For,  as  was  said  in  an  old  case  by  way  of 
illustration,  it  would  be  the  greatest  injustice  to  put  the  general  con- 
struction of  law  on  grants  of  the  houses  in  the  Adelphi,  and  to  hold 
that  they  passed  the  warehouses  and  cellars  underneath,  it  being 
notorious  that  these  are  held  under  distinct  titles  from  the  houses 
themselves  {Doe  v.  Burt,  1787,  1  T.  E.  701;  1  E.  E.  367).  Other 
features  requiring  consideration  are  the  rights  of  an  occupier  of  a  flat 
over  portions  of  the  building  not  included  in  his  demise,  and  his  position 
as  occupier,  owner,  or  lodger,  under  the  special  categories  adopted  by 
^^tain  statutes. 

^B  Mutual  Rights  of  Owners  and  Occupiers. — The  ow^ner  of  an  upper 
pHbrey,  without  any  express  grant,  or  enjoyment  for  any  given  time,  has 
a  right  to  the  support  of  the  lower  storey  {Humphries  v.  Broqden,  1850, 
12  Q.  B.  739,  per  Lord  Campbell,  C.J.,  at  p.  747 ;  76  E.  E.  402).  But 
this  right,  being  an  easement,  does  not  impose  upon  the  owner  of  the 
lower  storey  the  duty  of  actively  maintaining  such  support,  the  rule 
being  that  he  who  uses  an  easement  must  repair.  It  does  entitle  the 
dominant  owner  to  enter  upon  the  servient  tenement  to  do  neces- 
sary repairs.  And  a  tenant's  right  to  support  from  other  property 
belonging  to  his  lessor  would  seem  to  be  subject  to  the  same  limitation 
as  a  rule,  and  in  the  absence  of  an  express  covenant  to  repair  {Coleheck 
V.  Girdlers  Co.,  1876,  1  Q.  B.  D.  234).  A  covenant  by  the  grantor  or 
lessor  to  repair  the  subject-matter  of  an  easement  may,  however,  be 
implied  from  special  circumstances,  and  it  is  possible  that  the  difficulties 
which  a  tenant  of  a  flat  in  a  large  building  would  meet  with  in  repairing 
the  structural  support  of  his  flat  may  be  held  to  justify  such  an  implica- 
tion. The  grounds  of  the  decision  in  the  case  of  Miller  v.  Hancock,  [1893] 
2  Q.  B.  177,  seem  to  apply  in  many  respects  to  a  tenant's  right  to 
support. 

In  that  case  the  plaintiff,  while  visiting  a  building,  the  floors  of 
which  were  separately  let  as  offices,  on  a  matter  of  business  with  one 
of  the  tenants,  fell  and  was  injured  owing  to  the  defective  condition  of 
the  main  staircase,  of  which  no  mention  was  made  in  the  agreements  of 
letting.  He  was  held  entitled  to  recover  against  the  landlord  on  the 
ground  that,  inasmuch  as  the  staircase  was  essential  to  the  enjoyment 
of  the  flats,  and  in  fact  remained  in  the  possession  and  under  the  control 
of  the  landlord,  there  was  an  implied  undertaking  by  him  to  keep  it 
reasonably  safe  for  the  use  both  of  the  tenants  and  of  those  who  would 
necessarily  use  it  in  the  course  of  business  with  them.  The  rule  that 
those  who  enjoy  an  easement  ought  to  do  the  necessary  repairs  was 
excluded  by  these  circumstances,  while  the  person  injured  was  one  of 
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the  class  for  whose  convenience  it  was  provided  under  an  imphed  term 
of  the  tenancy.  In  the  precedent  to  which  most  importance  is  given  this 
responsibihty  of  an  owner  of  means  of  access  to  premises  was  founded  upon 
the  doctrine  of  implied  invitation  {Smith  v.  London  and  St.  Katharine's 
Bocks  Co.,  1868,  L.  K.  3  C.  P.  326).  The  case  is  very  different  if  injuries 
are  sustained  by  a  third  person  owing  to  a  landlord's  failure  to  perform 
a  contract  to  repair  any  part  of  the  premises  actually  let  to  and  occupied 
by  a  tenant.  For  such  a  breach  he  is — apart  from  cases  of  nuisance  to 
the  public — answerable,  as  a  rule,  to  the  tenant  alone.  An  important 
exposition  of  this  branch  of  the  law  has  recently  been  given  in  a  case 
where  a  tenant  and  his  wife  were  both  injured  through  the  collapse  of 
a  floor  which  the  landlord  had  undertaken  to  repair,  and  it  was  held  that 
though  the  tenant  himself  was  entitled  to  damages  there  was  no  corre- 
sponding duty  towards  his  wife  (Cavalier  v.  Fope,  [1906]  A.  C.  428).  In 
such  cases  as  Miller  v.  Hancock,  supra,  the  duty  of  the  landlord  is  to 
provide  such  an  amount  of  safety  as  reasonable  care  will  ensure.  It  is 
not  discharged  by  merely  employing  a  competent  contractor  to  do  repairs, 
and  it  is  not  essential  that  notice  should  have  been  given  by  a  tenant ; 
but,  on  the  other  hand,  the  landlord  does  not  contract  against  any  and 
every  defect.  And  a  mere  licence  to  the  tenants  to  use  a  part  of  the 
building  not  essential  to  the  enjoyment  of  their  flats — such  as  a  flat 
roof  used  as  a  drying-ground — does  not  render  a  landlord  liable  for 
personal  injuries  sustained  by  them  through  its  defective  condition 
{Ivay  V.  Hedges,  1882,  9  Q.  B.  D.  80).  Where  the  owner  of  a  house  let 
in  flats  retained  possession  and  control  of  the  roof  and  gutters  he  was 
held  responsible  to  his  tenants  for  damage  to  their  property  caused  by 
an  overflow  of  water  from  the  gutters,  which  reasonable  care  on  his 
part  would  have  prevented  {Hargroves  &,  Co.  v.  Hartopp,  [1905]  1  K.  B. 
472). 

"Where  by  his  lease  a  tenant  of  upper  rooms  was  entitled  to  use  a 
staircase  in  common  with  other  tenants,  and  the  landlord  without  his 
knowledge  removed  it  in  part,  substituting  a  less  convenient  staircase,  a 
mandatory  injunction  compelling  its  reinstatement  was  granted  to  the 
lessee  on  motion  before  trial  {Allport  v.  Securities  Corijoration,  1895, 
64  L.  J.  Ch.  491).  So,  if  passenger-lifts  are  used  in  a  way  forbidden  by 
the  agreements  of  letting,  a  tenant  may  have  a  remedy  by  injunction 
{Alexander  v.  Mansions  Co.,  Ltd.,  1900,  16  T.  L.  E.  431). 

On  the  other  hand,  if  a  tenancy  is  entered  into  upon  the  footing  that 
machinery  or  apparatus  is  to  be  employed  for  the  common  use  of  the 
various  flats,  a  tenant  must  take  the  burden  of  accidental  injury  with 
the  benefit.  In  Anderson  v.  Oppenheimer,  1880,  5  Q.  B.  D.  602,  the 
various  floors  were  supplied  with  water  from  a  cistern  at  the  top  of  the 
building.  The  bursting  of  a  pipe  on  the  first  floor  injured  goods  stored 
in  the  basement.  It  was  held  that,  in  the  absence  of  negligence  on  the 
part  of  the  landlord,  the  lessee  of  the  basement  could  not  recover  against 
him.  If  there  had  been  a  breach  of  his  covenant  for  quiet  enjoyment,  it 
resulted  from  acts  done  before  the  demise,  while  the  storage  of  water  in 
the  cistern,  being  for  the  benefit  of  the  plaintiff  among  others,  was  not  at 
the  peril  of  the  landlord  (see  Carstairs  v.  Taylor,  1871,  L.  E.  6  Ex.  217). 
In  Blake  v.  Woolf,\lQ^S']  2  Q.B.426,  the  circumstances  were  similar,  except 
that  the  landlord,  on  being  informed  of  a  leakage,  employed  a  competent 
plumber  to  remedy  it,  but  owing  to  the  workmen's  negligence  an  over- 
flow occurred.  It  was  decided  that  the  tenant  must  be  taken  to  have 
<jonsented  to  the  storage  of  water  on  the  premises,  and  that  the  landlord 
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as"  owner  of  the  cistern  was  not  liable  for  damage  not  caused  by  any 
negligence  or  default  on  his  part.  But  where  similar  injury  is  suffered 
through  an  overflow  of  water  caused  by  the  negligence  of  another  tenant, 
an  action  lies  against  the  wrong -doer.  And  for  the  negligence  of  a 
servant  acting  within  the  scope  of  his  employment,  or  incidentally 
thereto,  the  master  is  liable  {Rudcliman  v.  Smith,  1889,  60  L.  T.  708; 
Steve7is  V.  Woodivard,  1881,  6  Q.  B.  D.  318). 

Where  the  agreements  of  letting  are  in  a  common  form,  an  obligation 
on  the  part  of  the  landlord  may  in  some  cases  be  implied  not  to  depart 
from  the  scheme  of  the  building  thereby  indicated.  Thus  where  they 
were  only  applicable  to  residential  flats,  he  was  restrained  at  the  suit  of 
a  tenant  from  converting  during  the  tenancy  a  large  part  of  the  building 
into  a  club  {Hudson  v.  Cripps,  [1896]  1  Ch;  265).  Under  similar  circum- 
stances the  conversion  of  part  of  a  block  of  residential  flats  into  a  hotel 
was  held  to  be  a  departure  from  the  scheme,  although  it  included  the 
provision  of  dining-rooms  for  the  common  use  of  the  tenants  {Alexander 
v.  Mansions  Co.,  Ltd.,  supra).  So  where  the  agreements  stipulated  that 
the  tenants  should  use  their  flats  for  residential  purposes  only,  the  letting 
of  certain  of  them  for  Government  offices  was  considered  to  be  a  breach 
of  the  reciprocal  covenant  implied  on  the  part  of  the  owner  {Gedge  v. 
Bartlett,  1900,  17  T.  L.  K.  43).  The  relief  granted  in  such  cases  may  be 
either  an  injunction  or  damages,  or  both,  according  to  the  circumstances 
and  conduct  of  the  parties. 

A  contract  by  the  landlord  for  the  appointment  and  attendance  of  a 
porter  will  not  be  specifically  enforced,  the  tenants'  only  remedy  being 
in  damages  {Ryan  v.  Mutual  Tontine  Association,  [1893]  1  Ch.  116).  And 
the  granting  of  an  injunction  to  restrain  a  nuisance  created  by  another 
tenant's  unreasonable  use  of  his  flat  is  a  matter  of  discretion  (Jenkins  v. 
Jackson,  1888,  40  Ch.  D.  71). 

If  a  flat  should  be  entirely  destroyed  by  fire,  a  tenant  who  has  entered 
into  an  express  and  unqualified  covenant  or  agreement  to  pay  rent  will 
be  held  to  his  contract,  and  remain  liable  until  the  expiration  of  his 
tenancy.  In  the  absence  of  such  contract  it  was  argued  in  a  leading 
case  that  tenants  from  year  to  year  of  a  second  floor  were  not  liable  for 
use  and  occupation  after  it  was  burnt  out,  inasmuch  as  the  liability  of 
the  tenant  of  an  entire  house  arose  from  his  continued  enjoyment  of  the 
land,  which  these  tenants  had  not.  But  the  claim  was  held  good,  and 
the  tenants  were  said  to  have  a  subsisting  interest  which  would  entitle 
them,  in  case  of  re-building,  to  re-enter  {Izon  v.  Gorton,  1839,  5  Bing.  K 
0.  501 ;  50  K.  E.  772 ;  cp.  Packer  v.  GihUns,  1841, 1  Q.  B.  421).  A  tenant 
should  therefore  be  careful  to  provide  against  such  a  contingency  in  the 
agreement  of  letting. 

Bates  and  Taxes. — A  tenant  of  a  flat  has  generally  the  exclusive 
occupation  by  the  terms  of  his  tenancy,  and  is  rateable  to  the  poor-rate 
{R.  V.  St.  Georges  Union,  1871,  L.  E.  7  Q.  B.  90).  The  inhabited  house 
duty,  on  the  other  hand,  is  payable  by  the  owner  or  landlord  where  he 
resides  within  the  limits  of  the  collector.  Otherwise,  or  in  case  of 
default  in  payment  for  twenty  days,  it  may  be  levied  on  the  actual 
occupiers,  and  deducted  by  them  from  their  next  payment  of  rent 
(48  Geo.  III.  c.  55,  Sched.  B,  rules  6  and  14).  Such  tax  is  levied  only 
on  dwelling-houses,  and  in  assessing  their  value  flats,  unoccupied  or 
occupied  solely  for  business  or  professional  purposes,  are  to  be  exempted 
(Customs  Act,  1878,  41  Vict.  c.  15,  s.  13).  Whether  a  landlord  who 
retains  (otherwise  than  as  a  caretaker)  and  occupies  a  portion  of  the 
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building  himself  can  claim  the  benefit  of  this  enactment,  which  deals 
only  with  buildings  "  divided  into,  and  let  in,  different  tenements,"  is 
doubtful,  judicial  opinions  being  at  variance  (see  Hoddinot  v.  Home  and 
Colonial  Stores,  [1896]  1  Q.  B.  169).  By  the  Eevenue  Act,  1903,  s.  11, 
in  the  case  of  houses  which — so  far  as  used  for  dwelling-houses — are 
used  for  the  sole  purpose  of  separate  dwellings,  the  value  of  any  separate 
dwelling  of  less  value  than  £20  per  annum  shall  be  excluded  from  the 
annual  value,  while  the  rate  of  duty  is  reduced  for  those  of  an  annual 
value  not  exceeding  £60.  Where  such  value  does  not  exceed  £40  a 
certificate  as  to  accommodation  and  sanitary  condition  is  required.  (See 
L.  C.  C.  V.  Cook,  [1906]  1  K.  B.  278.) 

Agreements  in  leases  as  to  the  payments  of  rates  and  taxes  by  the 
respective  parties  have  been  discussed  under  the  title  Assessments. 

Lodgers'  Goods  Protection  Act,  1871. — How  far  a  tenant  of  a  residential 
flat  may  be  considered  a  "  lodger  "  within  the  meaning  of  this  Act  is  a 
question  hitherto  not  decided.  It  contains  no  definition  of  the  term, 
and  the  decisions  leave  a  good  deal  of  uncertainty  as  to  the  persons 
entitled  to  its  protection  against  a  distress  by  a  superior  landlord.  As 
a  remedial  Act  it  has  received  a  liberal  interpretation,  so  that  an  under- 
tenant in  exclusive  possession  of  the  greater  part  of  a  dwelling-house 
is  not  necessarily  excluded  {Phillips  v.  Henson,  1877,  3  C.  P.  D.  26).  It 
is  to  be  observed,  however,  that  the  intention  to  protect  sub-tenants 
generally  of  portions  of  dwelling-houses  attributed  to  the  Act  in  that 
authority  is  scarcely  in  accordance  with  its  history  when  a  bill  before 
Parliament.  For,  although  it  in  terms  applied  to  under-tenants  down 
to  a  late  stage,  all  reference  to  them  was  eventually  struck  out  {Hansard, 
vol.  ccviii.  col.  955).  In  subsequent  cases  the  view  has  prevailed  that  the 
claimant  must  be  a  lodger  in  the  general  or  popular  acceptation,  but  that 
neither  his  exclusive  possession  of  portions  of  the  house  nor  the  fact 
that  the  landlord  does  not  himself  reside  there  and  keeps  no  servants 
on  the  premises  is  a  fatal  objection  {Morton  v.  Palmer,  1881,  51 
L.  J.  Q.  B.  7 ;  Ness  v.  Stephenson,  1882,  9  Q.  B.  D.  245).  The  landlord, 
however,  must  retain  some  control  over  the  house  as  a  whole  beyond 
that  of  an  ordinary  lessor ;  he  must  at  the  time  of  the  distress  have  a 
right  to  interfere  as  master  of  the  house — and  this  is  largely  a  question 
of  fact.  But  the  test  is  easily  satisfied  if  the  case  last  cited  was  well 
decided.  The  occupier,  moreover,  must  sleep  on  the  premises,  and  not 
use  them  merely  for  purposes  of  business  {Heawood  v.  Bone,  1884,  13 
Q.  B.  D.  179).  The  authorities  are  fully  dealt  with  under  the  title 
Lodger. 

In  applying  these  doctrines  to  residential  flats  (the  landlord  of  which 
is  himself  a  lessee)  it  may  be  assumed  that  tenants  of  those  which — as 
already  noticed — practically  constitute  separate  dwelling-houses  are  not 
lodgers  within  the  intention  of  the  statute.  As  regards  smaller  flats  the 
question  will  apparently  turn  upon  such  circumstances  as  the  structural 
conditions,  the  length  of  the  term  of  letting,  the  services  rendered  or 
provided  by  the  landlord,  and  especially  upon  the  extent  of  the  control 
reserved  to  him  by  the  terms  of  letting,  express  or  implied.  Control 
must  not  be  confused  with  restrictive  stipulations,  such  as  those  against 
keeping  dogs  or  the  like,  which  cannot  possibly  indicate  in  whom  the 
legal  occupation  is  vested. 

Franchise. — Whether  an  inmate  of  a  residential  flat  is  entitled  to 
vote  as  an  "  inhabitant  occupier  of  part  of  a  dwelling-house  "  or  merely 
as  a  lodger,  has  been  frequently  considered.     Under  the  Franchise  Acts 
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a  voter  in  the  former  class  must  be  "  entitled  to  the  sole  and  exclusive 
use  "  of  that  part  in  respect  of  which  he  claims ;  that  he  is  entitled  to 
the  joint  use  of  some  other  part  does  not  of  itself  destroy  his  claim. 
Nor  does  the  fact  that  the  landlord  pays  the  rates  and  taxes  or  by 
agreement  does  repairs.  Nor  is  it  conclusive  that  he  or  his  porter  or 
other  servant  resides  on  the  premises.  The  crucial  question  is  the 
extent  of  control  exercised  over  the  rooms  actually  let  to  the  claimant. 
The  decision  in  Kent  v.  Fittall,  [1906]  1  K.  B.  60,  which  has  been 
commonly  treated  as  subversive  of  previously  accepted  views,  has — as 
it  is  submitted — been  much  misunderstood.  If  carefully  examined  it 
will  be  found  that  the  case  stated  by  the  revising  barrister  expressly 
negatived  any  control  by  the  landlord,  explaining  that,  although  he 
occupied  a  set  of  rooms,  it  was  upon  the  same  footing  as  the  other 
residents,  with  whose  enjoyment  of  their  respective  rooms  he  had  no 
right  to  interfere.  The  Court  of  Appeal  held  that  these  findings  must 
be  treated  as  conclusions  of  fact  and  not  as  mere  opinions,  that  they 
were  not  incompatible  with  the  landlord's  residence,  and  that  in  this. 
view  the  claim  was  established.  Such  residence  may  nevertheless  raise 
a  presumption  of  control  {Douglas  v.  Smith,  [1907]  1  K.  B.  126,  affirmed 
but  not  yet  reported  in  C.  A.).     See  also  Feanchise  (Electoral). 

Some  recent  decisions  which  are  of  interest  to  tenants  who  wish  to 
dispose  of  their  flats  may  be  briefly  noticed.  What  conditions  may 
legally  be  imposed  upon  a  tenant  who  by  his  agreement  of  letting  is  not 
to  assign  without  his  landlord's  consent,  which  is  not  to  be  unreasonably 
withheld,  was  a  good  deal  considered  in  the  following  cases : —  Young  v. 
Ashley  Gardens  Properties,  Ltd.,  [1903]  2  Ch.  112;  In  re  Spark's  Lease, 
[1905]  1  Ch.  456;  and  Waite  v.  Jennings,  [1906]  2  K.  B.  11,  where  the 
meaning  of  a  "fine"  in  the  Conveyancing  Act,  1892,  s.  3,  was  discussed. 
The  duty  of  a  tenant  to  disclose  to  an  intending  purchaser  of  his  interest 
any  unusual  and  onerous  covenants  in  his  lease  is  expounded  in  Molyneux 
V.  Hawtrey,  [1903]  2  K.  B.  487. 

{Authorities. — Clode,  Tenement  Houses  and  Flats  ;  Daniel,  Manual  of 
the  Law  of  Flats.'] 

Fleet  Prison,   Marriages  and   Registers.— The 

prison  is  said  to  have  dated  from  Norman  times.  For  some  particulars 
as  to  the  history  of  the  building  and  of  the  site,  see  London :  Past  and 
Present,  by  Wheatley  and  Cunningham,  s.v.  It  seems  never  to  have 
been  a  penal  establishment  of  the  ordinary  kind,  but  to  have  received 
special  prisoners,  such  as  debtors,  those  committed  for  contempt  of 
Court,  etc.  Little  is  known  of  the  gaol  in  early  times;  with  its 
latest  form  Dickens  has  made  us  familiar  in  Pickwick,  as  of  the 
Marshalsea  Prison  in  Little  Dorrit.  The  scandals,  which  form  the 
bulk  of  the  details  concerning  this  place  that  have  come  down  to 
us,  are  only  a  sample  of  the  general  state  of  our  prison  system, 
which  has  only  been  sensibly  reformed  within  the  last  hundred 
years.  After  many  legislative  vicissitudes,  the  prison  was  abolished 
by  5  &  6  Vict.  c.  22. 

The  origin  of  Fleet  Marriages  seems  to  have  been  as  follows : — At 
common  law  neither  priest  nor  banns  nor  a  licence  were  necessary 
to  the  validity  of  a  marriage ;  and  in  the  course  of  time,  especially  in 
London,  clandestine  marriages  became  frequent  in  certain  notorious 
churches  and  chapels  "  exempted  from  the  visitation  of  the  Ordinary, 
the  ministers  of  which  churches  did  usually  marry  without  licence  or 
VOL.  VL  9 
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banns"  (Burn,  History  of  Fleet  Marriages,  2nd  ed.,  1834 — a  learned 
work  of  research,  which  may  be  consulted  generally  on  this  subject). 
In  1686  the  Commissioners  for  Ecclesiastical  Causes  suspended  the 
Eector  of  St.  James's,  Duke's  Place,  for  practices  of  this  sort — a  pro- 
ceeding which  seems  to  have  been  widely  known.  "  It  may  fairly  be 
conjectured,"  says  Mr.  Burn,  "  that  when  the  practice  of  clandestine 
marriages  at  Duke's  Place  and  Trinity  Minories  was  checked  by "  the 
order  of  the  Commissioners  (1  Compton,  94)  "and  the  suspension  of 
Mr.  Elliott,  it  was  taken  up  by  certain  real  and  pretended  clergymen 
in  and  about  the  prisons — not,  however,  on  account  of  any  real  privilege 
and  exemption  attaching  to  these  prisons,  for  the  marriages  were  not 
even  confined  to  the  Eules  of  the  Fleet,"  i.e.  the  immediate  neigh- 
bourhood which  some  prisoners  were  allow^ed  to  frequent,  "  but  were 
performed  sometimes  at  the  villages  adjacent,  but  because  these  Fleet 
parsons  were  generally  prisoners  enjoying  the  Eules  of  the  Fleet,  and 
had  neither  liberty,  money,  nor  credit  to  lose  by  any  proceedings  the 
bishop  might  institute  against  them."  According  to  the  same  authority, 
the  earliest  recorded  Fleet  marriage  took  place  in  1613;  the  earliest 
recorded  in  a  Fleet  register  took  place  in  1674,  and  there  is  nothing 
clandestine  about  that  or  those  registered  in  that  particular  volume. 
It  was  only  about  the  date  of  the  Commissioners'  order  that  Fleet 
marriages  began  to  be  clandestine,  for  the  dates  given  in  the  Fleet 
registers,  with  the  exception  of  that  just  mentioned,  all  commence 
about  the  date  of  the  order — after  which,  of  course,  marriages  without 
banns  or  licence  could  not  safely  be  celebrated  in  ordinary  places  of 
worship.  Statutes  dealing  with  the  mischief  are  6  &  7  Will.  ill.  c.  7, 
and  7  &  8  Will.  in.  c.  35,  10  Anne,  c.  19,  s.  176.  The  early,  i.e.  the 
regular,  Fleet  weddings  were  performed  in  the  prison  chapel,  "  but  as 
the  practice  extended  it  was  found  more  convenient  to  have  other 
places  within  the  Eules  .  .  .  and  thereupon  many  of  the  Fleet  parsons 
and  tavern-keepers  in  the  neighbourhood  fitted  up  a  room  in  their 
respective  lodgings  or  houses  as  a  chapel,"  and  hence  the  numberless 
iniquities  (for  which,  see  Burn,  passim).  The  marriages,  though 
"  irregular,"  continued  valid  and  indissoluble  till  the  whole  system  was 
swept  away  by  Lord  Hardwicke's  Act  in  1753,  26  Geo.  ii.  c.  33.  It  took 
effect  from  March  25,  1754,  and  the  last  Fleet  marriage  took  place  on 
the  day  before,  when  a  great  many  couples  were  united.  ["  We  still  have 
a  species  of  Fleet  parson  left,"  says  Mr.  Burn  in  1834,  "in  the  person  of 
the  Eev.  David  Lang  of  Gretna  Green,  where  clandestine  marriages  may 
still  be  solemnised,  but  not  at  so  small  a  charge  as  the  cheap  weddings 
of  the  Fleet."] 

The  Fleet  Registers  consist  of  "about  two  or  three  hundred  large 
registers"  and  a  thousand  or  more  rough  or  "pocket"  books.  By  1821 
they  had  come  into  private  hands,  from  which  they  were  purchased  by 
the  Government,  who  consigned  them  to  the  Eegistry  of  the  Consistory 
Court  of  London,  whence  they  passed  to  the  Eegistrar-General  by  virtue 
of  3  &  4  Vict.  c.  92.  The  dates  of  these  range  from  1686  to  1754.  Others 
may  possibly  be  still  in  private  hands. 

The  practical  importance  of  these  records  obviously  diminishes  as 
time  goes  on,  but  there  is  always  a  possibility  of  any  entry  being 
tendered  as  evidence.  The  practice  of  the  Courts  has  varied  with 
regard  to  their  reception.  At  first  they  seem  to  have  let  them  in. 
Lord  Hardwicke  was,  perhaps,  the  first  to  reject  them  absolutely. 
Lord   Kenyon  at  first  expressed  doubt,  but  "was   inclined   to   think 
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that  in  a  Pedigree  case  they  were  admissible "  {Lavjrence  v.  Dixon, 
1792,  1  Pea.  185),  but  finally  rejected  them  altogether  {Beed  v.  Passer, 
1794,  ibid.  303;  1  Esp.  212  —  there  is  an  important  contradiction 
between  the  two  reports,  3  K.  li.  696).  "  I  give  no  opinion  that  the 
Fleet  liegister  is  evidence,  as  a  register.  But  I  am  not  prepared  to 
say  it  may  not  be  received  as  evidence  of  a  fact,  and  I  can  suppose 
a  case  in  which  such  evidence  might  be  received"  {yer  Eldon,  C,  in 
Lloyd  v.  Passinglmm,  1809,  16  Ves.  59;  33  E.  E.  906;  14  E.  E.  228). 
He  suggested  that  it  might  be  admitted  as  "a  declaration  under  the 
hand  of  the  party."  In  Doe  d.  Davies  v.  Gatacre,  1838,  8  C.  &  P.  578, 
Patteson,  J.,  refused  to  receive  a  Elect  Eegister  in  evidence  for  any 
purpose  whatever.  See  on  the  whole  subject  a  curious  note  to  this 
case.  It  may  be  taken  that  these  documents  would  not  be  admitted 
now  (see  Taylor  on  Evidence,  s.  15927?,.). 

Flints. — In  Tucker  v.  Linger,  1883,  8  App.  Cas.  508,  it  was  held 
that  it  was  a  reasonable  agricultural  custom  for  the  tenant  of  a  farm  to 
sell  for  his  own  benefit  flints  turned  up  in  the  ordinary  course  of  good 
husbandry,  even  though  flints  might  be  included  in  the  "  mines  and 
minerals  "  reserved  by  the  lease  to  the  landlord.  As  to  obtaining  flints 
for  the  repair  of  highways,  see  Highways. 

Floating"  Security. — This  term  and  the  term  "floating 
charge"  are  synonymous  (Palmer's  Co.  Free,  vol.  iii.  9th  ed.,  pp.  16,  65 ; 
niingworth  v.  Hoiddsiuorth,  [1904]  355,  358). 

History  of  Floating  Charges. — The  terms  "floating  security"  and 
■"  floating  charge  "  have  for  many  years  been  in  common  use  in  financial 
and  mercantile  circles,  and  have  been  adopted  by  lawyers  and  received 
judicial  recognition.  "  The  term  '  floating '  is,"  says  Eomer,  L.J.,  "  one 
that  until  recently  was  a  mere  popular  term.  It  certainly  had  no 
distinct  legal  meaning.  It  is  not  a  legal  term.  It  has  recently  been 
used  in  more  than  one  statute "  {Ln  re  Yorkshire  Woolcomhers'  Associa- 
tion, [1903]  2  Ch.  284,  294). 

The  term  "floating  charge"  was  used  for  the  first  time  by  the 
legislature  in  the  Preferential  Payments  in  Bankruptcy  Amendment 
Act,  1897,  60  &  61  Vict.  c.  19,  referred  to  at  the  end  of  this  article; 
and  it  has  been  more  recently  used  in  sec.  14  of  the  Companies  Act, 
1900.  [See  article  on  Debentures.]  It  has  been  suggested  that  the 
term  had  a  trans-Atlantic  origin ;  but  it  is  generally  used  in  connection 
with  debentures,  which  are  more  or  less  of  a  novelty  in  America  (see 
American  Securities).  As  a  matter  of  fact,  the  term  "floating 
security  "  was  in  use  amongst  lawyers — with  its  meaning  fairly  under- 
stood— quite  thirty-seven  years  ago. 

The  earlier  editions  of  the  standard  English  books  on  conveyancing 
were  mostly  written  before  the  passing  of  the  Companies  Act,  1862,  and 
therefore  it  is  not  surprising  that  they  omitted  forms  of  debentures. 
But  the  third  edition  of  the  second  volume  of  Davidson's  Conveyancing 
{published  in  1869)  contained  a  precedent  of  a  mortgage  debenture  of  a 
limited  company.  In  this  form  the  company  is  made  to  charge  its 
undertaking  and  present  and  future  property,  but  so  that  the  charge 
created  "  may  be  a  floating  security,  not  hindering  any  sale,  exchange,  or 
lease  of  the  said  lands  or  any  part  thereof,  or  the  receipt  or  payment  of 
any  moneys,  or  any  other  dealings  in  the  course  of  the  business  of  the 
^aid  company,  but  attaching  to  the  premises  leased,  and  the  proceeds  of 


132  FLOATING  SECURITY 

any  sale  or  exchange,  and  the  lands  or  other  property  purchased  there- 
with, or  with  any  moneys  of  the  company."  At  page  1225  of  the  same 
book  there  is  a  note  "as  to  the  insertion  of  a  clause  making  the 
debenture  a  Heating  security,"  which  says  that  "  although  the  objects 
of  the  company  comprise  the  buying  and  selling  of  land,  it  is  not 
necessarily  ultra  vires,  or  a  breach  of  trust  on  the  part  of  the  directors 
to  issue  debentures,  charging  all  the  property  of  the  company,  altliough 
their  effect  may  be  to  hamper  the  operations  of  the  company,  by  rendering 
the  concurrence  of  the  debenture-holders  necessary  in  all  dealings  with 
the  land  {In  re  Marine  Mansions  Co.,  1868,  L.  E.  4  Eq.  601).  Where, 
however,  the  operations  of  the  company  comprise  dealings  in  land  it 
may  be  desirable,  in  order  to  obviate  the  inconvenience  just  referred 
to,  that  the  debentures  should  (as  in  the  precedent  in  the  text)  contain  a 
clause  making  them  operate  3.^  floating  securities  only.  But  some  care  is 
requisite  in  framing  a  debenture  in  this  form,  in  order  to  avoid  letting 
in  the  claims  of  subsequent  mortgagees  or  general  creditors ; "  and  the 
authors  refer  to  Wichham  v.  Neiu  Bmnsivick,  etc.,  Illy.  Co.,  1865,  L.  li. 
1  P.  C.  64. 

The  debentures  in  tlie  last  case  did  not  expressly  state  that  they 
were  a  floating  security  or  charge,  but  they  contained  words  to  prevent 
any  restriction  on  the  company's  power  to  sell  or  appropriate  its  lands. 
Later  cases,  decided  nearly  thirty  years  ago,  established  that  the  actual 
use  of  the  words  "  floating  security  "  or  "  Heating  charge  "  was  unneces- 
sary— a  proposition  quite  recently  affirmed — and  tend  to  show  that 
where  all  the  property  of  the  company  is  charged  the  security  will,  if 
possible,  be  held  to  be  a  floating  one  (see  Florence  land  Co.,  1878, 
10  Ch.  D.  530;  Colonial  Trusts  Corporation,  1879,  15  Ch.  D.  707).  In 
neither  of  those  cases  did  the  debentures  refer  in  terms  to  their  being 
only  Heating  securities  or  charges.  The  debentures,  in  fact,  were  bare 
charges  on  all  the  companies'  assets,  and  the  two  cases  are  strong 
authorities  to  show  how  expedient  it  is  to  expressly  state  that  a  deben- 
ture is  not  to  be  a  Heating  security  when  that  is  the  intention  of  the 
parties  and  all  the  company's  property  is  charged.  Even  before  these 
cases  had  been  decided,  the  first  edition  of  Palmer's  Comp>any  Precedents 
(published  in  1877)  had  given  to  the  profession  a  form  of  mortgage 
debenture  which  was  not  described  in  terms  as  a  Heating  security  or 
charge,  but  which  gave  the  company  the  power  of  dealing  with  the 
assets  charged,  which  is  an  essential  of  what  is  now  known  as  a  Heating 
security — that  is  to  say,  the  form  contains  a  provision  that  notwith- 
standing the  charge  created  the  company  shall,  until  one  of  certain 
events  happens,  "  be  at  liberty,  in  the  course  of  its  business  and  for  the 
purpose  of  continuing  and  carrying  on  the  same,  to  use,  employ,  sell, 
lease,  exchange,  or  otherwise  deal  with  all  or  any  part  of  the  said 
property."  But  Mr.  Palmer  even  then  took  care  "  to  avoid  letting  in 
the  claims  of  subsequent  mortgagees "  by  adding  a  clause,  which  has 
since  come  into  very  general  use,  that  "  nothing  herein  contained  shall 
be  taken  to  authorise  the  creation  of  any  mortgage  or  charge  of  or  upon 
the  said  property,  or  any  part  thereof,  having  priority  over  the  said 
charge."  As  to  the  effect  of  omitting  such  a  clause,  see  Wheatley  v. 
Silhstone,  etc.,  Co.,  1885,  29  Ch.  D.  715;  and  as  to  its  operation,  when 
inserted,  see  English  and  Scottish,  etc..  Trust  v.  Brunton,  [1892]  2  Q.  B.  1; 
Brunton  y  Electriccd  Engineering  Corporation,  [1892]  1  Ch.  434;  and  also 
In  re  Castell  &  Brown,  Ltd.,  [1898]  1  Ch.  315 ;  and  I71  re  Valletort  Steam 
laundry  Co.,  [1903]  2  Ch.  654,  in  each  of  which  cases,  notwithstanding 
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such  a  clause,  debenture-holders  who  had  allowed  the  title-deeds  to 
remain  with  the  company,  were  postponed  to  a  bank  which,  without 
notice  of  the  debentures,  had  advanced  money  on  the  security  of  a 
deposit  of  the  deeds.  See  also  In  re  Standard  Rotary  Machine  Co.^ 
51  Sol.  Journ.  48. 

Fashions,  however,  change,  even  in  company  drafting.  In  1878, 
when  sitting  in  the  Court  of  Appeal  on  the  hearing  of  Florence  Land  Co. 
(ubi  supra),  Jessel,  M.R.,  practically  described  a  floating  charge — though 
he  did  not  so  call  what  he  defined — as  "  a  charge  on  the  property  of  the 
company"  which  is  "subject  to  the  powers  of  the  directors  to  carry 
on  the  business,  and  to  let,  sell,  or  mortgage  as  they  think  fit  in  the 
ordinary  course  of  business,  until  the  creditor  in  some  way  or  other 
interferes  "  (10  Ch.  D.  541).  And  in  1879,  in  Colonial  Trusts  Corporation 
(ubi  supra),  the  same  judge  gives  judicial  recognition  to  the  term  "  float- 
ing security,"  while  counsel  arguing  before  him  speak  of  the  debentures 
as  a  "  floating  charge."  After  this  recognition  of  the  terms  one  is  not 
surprised  to  find  that  Mr.  Palmer,  in  his  second  edition  of  Company 
Precedents  (published  in  1881),  made  his  form  of  debenture  state  that 
the  charge  thereby  created  should  "  be  a  floating  security."  He  did  not, 
however,  entirely  rely  on  this  term,  for  he  proceeded  to  provide  expressly 
that  the  company  might  in  the  course  of  business  deal  with  the  property 
charged,  and  he  retained  the  clause  prohibiting  mortgages  or  charges 
which  were  to  take  priority.  Some  years  later  the  same  learned  author 
expressed  the  opinion  that  "  the  meaning  of  a  floating  charge  or  security 
is  well  settled  "  (1  Palmer,  6tli  ed.,  670,  published  in  1895). 

This  was  after  the  decision  of  the  House  of  Lords  in  Tailhy  v.  Official 
Receiver,  1888,  13  App.  Cas.  523.  A  trader  had  in  1879  given  a  bill  of 
sale  assigning  by  way  of  mortgage,  among  other  property,  all  his  stock- 
in-trade  and  effects  which,  during  the  continuance  of  the  security,  might 
be  on  his  then  premises,  or  any  other  place  at  which  he  might  carry  on 
business,  and  also  "  all  the  book  debts  due  and  owing,  or  which  may 
during  the  continuance  of  this  security  become  due  and  owing  to  the 
said  mortgagor."  After  a  power  of  attorney  the  deed  contained  a 
proviso  that  on  the  mortgagor's  failure  to  pay  the  amount  secured  on 
demand,  the  mortgagee  might  take  possession  of  and  sell  the  mortgaged 
premises,  and  a  proviso  that  until  default  the  mortgagor  might  use  and 
enjoy  all  the  mortgaged  premises.  lieferring  to  this  document.  Lord 
Macnaghten  said  (13  App.  Cas.  541) :  "  It  belongs  to  a  class  of  securities 
of  which  perhaps  the  most  familiar  example  is  to  be  found  in  the 
debentures  of  trading  companies.  It  is  d^,  floating  security  reaching  over 
all  the  trade  assets  of  the  mortgagor  for  the  time  being,  and  intended  to 
fasten  upon  and  bind  the  assets  in  existence  when  the  mortgagee  inter- 
venes. In  other  words,  the  mortgagor  makes  himself  trustee  of  his  business 
for  the  purpose  of  the  security.  But  the  trust  is  to  remain  dormant 
until  the  mortgagee  calls  it  into  operation."  It  is  to  be  noted  that  the 
term  "  floating  charge  "  or  "  floating  security  "  was  not  used  in  the  deed. 

In  Rohson  v.  Smith,  [1895]  2  Ch.  118,  124,  Romer,  J.,  as  he  then  was, 
says :  "  Debentures  like  the  plaintiff's  .  .  .  constitute  what  is  called  a 
'floating  security' — that  is  to  say,  they  allow  the  company  to  deal 
with  its  assets  in  the  ordinary  course  of  business  until  the  company  is 
wound  up  or  stops  business,  or  a  receiver  is  appointed  at  the  instance 
of  the  debenture-holders,  or,  as  it  has  been  said  .  .  .  they  constitute  a 
charge,  but  give  a  licence  to  the  company  to  carry  on  its  business." 
See  also  BirjgerstaffY.  Roiuatt's  Wharf,  Ltd.,  [1896]  2  Ch.  93. 
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It  was  considered  for  some  time  that  a  definition  of  a  "floating 
security"  was  contained  in  the  following  observations  of  Lord  Mac- 
naghten :  "  A  floating  security  is  an  equitable  charge  on  the  assets  for 
the  time  being  of  a  going  concern.  It  attaches  to  the  subject  charged 
in  the  varying  condition  in  which  it  happens  to  be  from  time  to  time. 
It  is  of  the  essence  of  such  a  charge  that  it  remains  dormant  until  the 
undertaking  charged  ceases  to  be  a  going  concern,  or  until  the  person  in 
whose  favour  the  charge  is  created  intervenes.  His  right  to  intervene 
may,  of  course,  be  suspended  by  agreement.  But  if  there  is  no  agree- 
ment for  suspension  he  may  exercise  his  right  whenever  he  pleases  after 
default "  {Government  Stock,  etc.,  Co.  v.  Manila  Pdy.  Co.,  [1897]  A.  C.  81, 86). 

Eeferring  to  this  and  other  authorities,  Joyce,  J.,  in  Edvmrd  Nelson 
&  Co.  V.  Faber,  [1903]  2  K.  B.  367,  375,  said:  "The  nature  and  effect  of 
the  floating  charge  or  security  created  by  debentures  is,  in  my  opinion, 
perfectly  well  settled  by  the  decided  cases."  In  the  same  year,  however, 
Vaughan  Williams,  L.J.,  said:  "Unfortunately  the  words  *  floating  charge,' 
although  they  have  been  frequently  used  in  legal  documents  and  in 
judgments  of  the  Courts,  have  never  been  defined  with  any  great  degree  of 
accuracy,''  and,  after  reading  the  observations  of  Lord  Macnaghten  in 
the  Manila  Case,  the  Lord  Justice  said :  "  It  will  be  seen,  therefore,  by 
that  definition  that  even  Lord  Macnaghten,  who  is  remarkable  for  the 
accuracy  of  his  language,  cannot  succeed  in  defining  a  floating  security 
without  using  some  terms  which  are  not  really  applicable  to  the  subject- 
matter,  but  are  only  applicable  by  way  of  analogy.  He  talks  of  the 
charge  as  being  *  dormant.'  You  want  a  definition  of  when  and  under 
what  circumstances  a  charge  is  properly  spoken  of  as  '  dormant ; '  but 
still  I  shall  take  that  as  a  definition  for  the  purpose  of  the  present 
case"  {In  re  Yorkshire  Woolcomhers  Association,  [1903]  2  Ch.  284,  291; 
In  re  Borax  Co.,  [1901]  1  Ch.  326).  On  the  appeal  in  this  case  [sub  nom. 
Illingworth  v.  Houldsioorth,  [1904]  A.  C.  355,  358]  Lord  Macnaghten 
said :  "  With  regard  to  the  criticism  which  Yaughan  Williams,  L.J.,  passed, 
not  I  think  unkindly,  on  some  words  of  mine  in  the  Manila  Case,  I  only 
wish  to  observe  that  what  I  said  was  intended  as  a  description,  not  a 
definition  of  a  floating  security.  I  should  have  thought  there  was  not 
much  difficulty  in  defining  what  a  floating  charge  is  in  contrast  with 
a  specific  charge.  A  specific  charge,  I  think,  is  one  that  without  more 
fastens  on  ascertained  and  definite  property,  or  property  capable  of 
being  ascertained  and  defined ;  a  floating  charge,  on  the  other  hand,  is 
ambulatory  and  shifting  in  its  nature,  hovering  over  and,  so  to  speak, 
floating  with  the  property  which  it  is  intended  to  affect,  until  some 
event  occurs  or  some  act  is  done  which  causes  it  to  settle  and  fasten  on 
the  subject  of  the  charge  within  its  reach  and  grasp."  In  the  case 
before  the  House  of  Lords  and  Court  of  Appeal  the  instrument  which 
was  found  to  be  a  floating  security  and  void  for  want  of  registration 
under  the  Companies  Act,  1900,  was  made  between  a  company,  a  trustee, 
and  the  same  person  and  others  who  had  guaranteed  the  company's 
overdraft  with  its  bankers,  and  the  company  thereby  assigned  to  the 
trustee  all  book  and  other  debts  then  owing  to  it,  or  which  might 
during  the  continuance  of  the  security  become  owing  to  it  (except 
uncalled  capital),  and  all  securities  for  the  same,  to  hold  in  trust  for 
the  guarantors  in  proportion  to  their  respective  liabilities,  subject  to 
redemption  on  discharge  of  the  guarantors  from  liability.  The  deed 
did  not  purport  to  give  a  floating  security,  nor  did  it  contain  any 
express  provision  as  to  refraining  from  taking  possession ;  but  it  declared 
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tHat  the  trustee  should  at  any  tmie,  if  requested  in  writing  by  the 
(guarantors,  give  notice  of  the  deed  to  the  debtors  of  the  company  for 
the  time  being,  but  provided  that  in  the  absence  of  request  it  should 
not  be  incumbent  on  the  trustee  to  give  such  notice  or  to  enforce  any 
of  the  debts.  The  deed  gave  power  to  the  trustee,  if  he  should  think 
fit,  to  give  notice  of  the  deed  to  present  or  future  debtors,  and  at  his 
discretion  to  receive  the  debts  or  appoint  a  receiver  of  them.  The 
statutory  power  of  sale  was  to  be  exercisable  without  notice,  and  there 
was  a  declaration  that  neither  the  trustee  nor  the  guarantors  should  be 
answerable  for  permitting  or  authorising  the  company  to  receive  all  or 
any  of  the  debts,  or  to  deal  with  the  same  or  the  proceeds  as  if  they 
were  not  subject  to  the  mortgage. 

Inasmuch  as  sec.  14  of  the  Companies  Act,  1900  (see  article  Deben- 
rriiES,  Vol.  IV.  p.  393),  makes  "every  mortgage  or  charge  created  by  a 
company  after"  December  31,  1900,  "and  being  ...  a  floating  charge 
on  the  undertaking  or  property  of  the  company,"  void  as  a  security 
against  the  liquidator  and  creditors  unless  registered  in  compliance 
with  the  section,  it  is  more  than  ever  important  to  ascertain  what 
securities  the  term  "floating  charge"  includes.  Some  further  observa- 
tions of  the  Lords  Justices  in  the  Yorkshire  Woolcomhers  Case  {supra) 
seem  to  be  of  consequence.  Vaughan  Williams,  L.J.,  pointed  out  that, 
although  the  case  was  obviously  different  from  that  contemplated  by 
Lord  Macnaghten  when  he  spoke  of  the  right  to  intervene  given  to  the 
mortgagee  on  default  by  the  mortgagor,  the  right  was  given  to  the 
mortgagees  to  intervene  when  they  chose,  and  that  until  such  inter- 
vention a  licence  was  intended  to  be  given  to  the  company  to  employ 
the  book  debts  for  any  purpose  it  liked.  Eomer,  L.J.,  said  that  for  a 
charge  to  be  a  "floating  charge  on  the  undertaking  or  property  of 
the  company  it  was  not  essential  that  the  charge  must  be  on  the 
whole  undertaking,  or  on  the  whole  property  of  the  company"  (and 
in  this  view  Cozens -Hardy,  L.J.,  concurred).  "  I  certainly  do  not 
intend  to  attempt  to  give  an  exact  definition  of  the  term  'floating 
charge,'  nor  am  I  prepared  to  say  that  there  will  not  be  a  floating 
charge  within  the  meaning  of  the  Act  which  does  not  contain  all  the 
three  characteristics  that  I  am  about  to  mention ;  but  I  certainly 
think  that  if  a  charge  has  the  three  characteristics  ...  it  is  a  floating 
charge — (1)  if  it  is  a  charge  on  a  class  of  assets  of  a  company  present 
or  future ;  (2)  if  that  class  is  one  which,  in  the  ordinary  course  of  the 
business  of  the  company,  would  be  changing  from  time  to  time ;  (3)  if 
you  find  that  by  the  charge  it  is  contemplated  that,  until  some  future 
step  is  taken  by  or  on  behalf  of  those  interested  in  the  charge,  the 
company  may  carry  on  its  business  in  the  ordinary  way  as  far  as 
concerns  the  particular  class  of  assets  I  am  dealing  with." 

Cozens-Hardy,  L.J.,  insisted  on  the  importance  of  recitals  in  ascer- 
taining whether  a  document  was  intended  to  give  a  floating  charge. 
He  also  expressed  the  opinion  that  a  '  floating  charge '  must  "  embrace 
hath  present  and  fidure  property,  and  property  of  a  particular  class,"  and 
must  "contain  expressly  or  by  necessary  implication  a  right  to  the 
company  to  deal  with  it  for  a  certain  time  as  though  the  charge  had 
never  been  executed." 

As  to  what  is  a  dealing  in  the  ordinary  course  of  business,  see 
Willmott  V.  London  Celluloid  Co,  1886,  34  Ch.  D.  147  ;  Huhhuck  v.  Helms, 
1887,  56  L.  T.  232;  In  re  Borax  Co.,  [1901]  1  Ch.  326,  and  other  cases 
referred  to  in  article  on  Debentukes  in  Vol.  IV.  of  this  work. 
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Although  a  charge  while  floating  is  said  to  be  only  dormant,  the 
security  will  be  protected  by  the  Court,  e.g.  against  an  execution  issued 
by  a  creditor  of  the  company.  See  Davey  &  Co.  v.  Williamson  &  Sons, 
Ltd.,  [1898]  2  Q.  B.  194,  and  other  cases  referred  to  in  the  article  on 
Debentures  above  mentioned. 

The  Act  of  1897,  mentioned  above,  contains  the  following  pro- 
visions : — (s.  2)  "  In  the  winding-up  of  any  company  under  the  Com- 
panies Act,  1862,  and  the  Acts  amending  the  same,  the  debts  mentioned 
in  sec.  1  of  the  Preferential  Payments  in  Bankruptcy  Act,  1888,  shall, 
so  far  as  the  assets  of  the  company  available  for  payment  of  general 
creditors  may  be  insufflcient  to  meet  them,  have  priority  over  the  claims 
of  holders  of  debentures  or  debenture  stock  under  any  floating  charge 
created  by  such  company,  and  shall  be  paid  accordingly  out  of  any 
property  comprised  in  or  subject  to  such  charge."  (s.  3)  "  In  case  a 
receiver  is  appointed  on  behalf  of  the  holders  of  any  debentures  or 
debenture  stock  of  a  company  secured  by  a  floating  charge,  or  in  case 
possession  is  taken  by  or  on  behalf  of  such  debenture-holders  of  any 
property  comprised  in  or  subject  to  such  charge,  then  and  in  either  of 
such  cases,  if  the  company  is  not  at  the  time  in  course  of  being  wound 
up,  the  debts  mentioned  in  sec.  1  of  the  said  Preferential  Payments  Act 
shall  be  paid  forthwith  out  of  any  assets  coming  to  the  hands  of  the 
receiver,  or  other  person  taking  possession  as  aforesaid,  in  priority  to 
any  claim  for  principal  or  interest  in  respect  of  such  debentures  or 
debenture  stock.  And  the  periods  of  time  mentioned  in  the  said  Act 
shall  be  reckoned  from  the  date  of  the  appointment  of  the  receiver 
or  possession  being  taken  as  aforesaid,  as  the  case  may  be.  But  any 
payments  made  under  this  section  shall  be  recouped,  as  far  as  may  be, 
out  of  the  assets  of  the  company  available  for  payment  of  general 
creditors."  The  Act  is  not  retrospective  {In  re  Waverley  Typeivriter, 
[1898]  1  Ch.  699;  Weeks  v.  Kent,  etc.,  Land  Society,  1898,  W.  K  39). 
But  it  applies  where  possession  is  taken  by  a  receiver  appointed  by 
the  debenture-holders  under  a  power  in  the  debentures,  although  there 
is  no  winding-up  {In  re  Barnby's,  Ltd.,  1899,  W.  N".  103). 

By  sec.  5  of  the  Workmen's  Compensation  Act,  1906,  6  Edw.  vii.  c.  58, 
(1)  Where  any  employer  has  entered  into  a  contract  with  any  insurers 
in  respect  of  any  liability  under  this  Act  to  any  workman,  then,  in  the 
event  of  the  employer  becoming  bankrupt,  or  making  a  composition  or 
arrangement  with  his  creditors,  or  if  the  employer  is  a  company,  in  the 
ev^ent  of  the  company  having  commenced  to  be  wound  up,  the  rights  of 
the  employer  against  the  insurers  as  respects  that  liability  sliall,  not- 
withstanding anything  in  the  enactments  relating  to  bankruptcy  and 
the  winding-up  of  companies,  be  transferred  to  and  vest  in  the  work- 
man, and  upon  any  such  transfer  the  insurers  shall  have  the  same  rights 
and  remedies  and  be  subject  to  the  same  liabilities  as  if  they  were  the 
employer,  so,  however,  that  the  insurers  shall  not  be  under  any  greater 
liability  to  the  workman  than  they  would  have  been  under  to  the 
employer. 

(2)  If  the  liability  of  the  insurers  to  the  workman  is  less  than  the 
liability  of  the  employer  to  the  workman,  the  workman  may  prove  for 
the  balance  in  the  bankruptcy  or  liquidation. 

(3)  There  shall  be  included  among  the  debts  which,  under  sec.  1  of 
the  Preferential  Payments  in  Bankruptcy  Act,  1888,  51  &  52  Vict.  c.  62, 
and  sec.  4  of  the  Preferential  Payments  in  Bankruptcy  (Ireland)  Act, 
1889,  52  &  53  Vict.  c.  60,  are  in  the  distribution  of  the  property  of  a 
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^nkrupt  and  in  the  distribution  of  the  assets  of  a  company  being 
wound  up  to  be  paid  in  priority  to  all  other  debts,  the  amount,  not 
exceeding  in  any  individual  case  £100,  due  in  respect  of  any 
compensation  the  liability  wherefor  accrued  before  the  date  of  the 
receiving  order  or  the  date  of  the  commencement  of  the  winding-up, 
and  those  Acts  and  the  Preferential  Payments  in  Bankruptcy  Amend- 
ment Act,  1897,  60  &  61  Vict.  c.  19,  shall  have  effect  accordingly. 
Where  the  compensation  is  a  weekly  payment,  the  amount  due  in 
respect  thereof  shall,  for  the  purposes  of  this  provision,  be  taken  to 
be  the  amount  of  the  lump  sum  for  which  the  weekly  payment  could, 
if  redeemable,  be  redeemed  if  the  employer  made  an  application  for  that 
purpose  under  the  first  schedule  to  this  Act. 

(4)  In  the  case  of  the  winding-up  of  a  company  within  the  meaning 
of  the  Stannaries  Act,  1887,  50  &  51  Vict.  c.  43,  such  an  amount  as 
aforesaid,  if  the  compensation  is  payable  to  a  miner  or  the  dependants 
of  a  miner,  shall  have  the  like  priority  as  is  conferred  on  wages  of 
miners   by   sec.  9    of   that   Act,  and   that   section    shall    have    effect 

ordingly. 

(5)  The  provisions  of  this  section  with  respect  to  preferences  and 
priorities  shall  not  apply  where  the  bankrupt  or  the  company  being 
wound  up  has  entered  into  such  a  contract  with  insurers  as  aforesaid. 

(6)  This  section  shall  not  apply  where  a  company  is  wound  up 
voluntarily  merely  for  the  purposes  of  reconstruction  or  of  amalgama- 
tion with  another  company. 

But  it  seems  doubtful  whether  this  section,  inasmuch  as  it  throughout 
refers  to  winding-up,  makes  sec.  3  of  the  Act  of  1897  applicable. 

[AutJiorities. — All  the  principal  authorities  are  mentioned  in  the 
text,  and  in  the  bibliography  to  the  article  Debenture,  Vol.  IV.  p.  411.] 

Flogging. — See  Whipping. 

Floods. — 1.  There  are  no  public  general  statutes  dealing  with 
the  prevention  of  floods  except  the  Statutes  of  Sewers,  which  provide 
for  the  creation  of  commissioners  for  the  protection  and  drainage  of 
lands  liable  to  flooding  from  sea- water  or  land- water  (see  Drainage; 
Sewers,  Commissioners  of).  In  London  provision  is  made  by  a  local 
Act  of  1879  (42  &  43  Vict.  c.  cxcviii.). 

2.  The  nature  and  extent  of  the  civil  liability  for  damage  caused  by 
floods  has  been  the  subject  of  much  litigation.  The  liability  varies, 
according  as  the  water  which  causes  damage  (1)  does  or  does  not  flow 
in  a  defined  channel,  above  or  below  the  surface ;  (2)  was  or  was  not 
artificially  brought  on  to  the  land  from  which  it  escapes  and  causes 
damage. 

In  the  case  of  natural  watercourses,  the  superior  proprietor  is  under 
no  liability  at  common  law  to  the  inferior  proprietor  to  take  any  pre- 
cautions to  prevent  floods.  In  the  case  of  artificial  watercourses,  the 
rights  of  the  adjoining  owners  depend  solely  on  contract,  or  grant,  or 
prescription  (as  to  which  see  Simpson  v.  Godmanchester  Corporation, 
[1897]  A.  C.  696).  A  riparian  owner  has  an  ordinary  right  to  protect 
his  land  from  the  inroads  of  flood  water,  provided  that  he  can  do  so 
without  injury  to  others  (Traford  v.  The  King,  1832,  8  Bing.  211 ;  34 
K.  P.  686 ;  Ridge  v.  Midland  Ely.  Co.,  1888,  53  J.  P.  55);  but  no  right 
to  make  any  artificial  erection  which  would  throw  the  water  on  the 
opposite  proprietors  in  times  of  ordinary  flood  {Menzics  v.  Breadalbam, 
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1828,  3  Bli.  K  E.  414;  4  E.  E.  1387;  62  E.  E.  103;  Bickett  v.  Morris, 
L.  E.  1  H.  L.  Sc.  47 ;  Hurdman  v.  K-E.  Ely.  Co.,  1878,  3  C.  P.  D.  168), 
even  in  the  case  of  a  tidal  river  {Att.-Gen.  v.  Lonsdale,  1868,  L.  E.  7  Eq. 
377) ;  but  he  is  entitled,  regardless  of  the  effect  on  his  neighbours,  to 
protect  himself  against  extraordinary  floods,  which  are  a  common  enemy, 
though  even  in  such  a  case  it  is  doubtful  whether  he  may  interfere  with 
any  natural  outlet  for  the  water  {Nield  v.  L.  &  N.-W.  Ely.  Co.,  1874, 
L.  E.  10  Ex.  4) ;  he  is  similarly  entitled  to  protect  himself,  even  to  his 
neighbour's  prejudice,  against  inroads  of  the  sea  {E.  v.  Commissioners  of 
Pagham  Level,  1828,  8  B.  &  C.  355  ;  32  E.  E.  406).  If,  however,  the 
extraordinary  flood-water  is  once  on  his  land,  even  though  he  has  not 
brought  it  there,  he  cannot  protect  his  property  by  transferring  the 
mischief  from  his  own  land  to  his  neighbour's  (  Whalley  v.  L.  &  Y.  Ely. 
Co.,  1884,  L.  E.  13  Q.  B.  D.  131). 

The  question  of  flooding  from  subterranean  watercourses  arises 
equally  with  reference  to  mines  and  drains.  The  owners  of  upper 
mines  are  not  liable  to  owners  of  lower  mines  for  flooding  caused  by  the 
escape  of  water  from  the  upper  strata  by  the  natural  course  of  drainage, 
but  in  consequence  of  proper  mining  operations  in  the  upper  strata 
(Wilson  V.  Waddell,  1876,  2  App.  Gas.  95).  But  where  mining  opera- 
tions involve  the  pumping  up  of  water  from  a  lower  to  a  higher  level, 
and  consequent  damage  by  percolation,  or  the  letting  a  stream  into  a 
lower  mine,  they  are  not  regarded  as  the  natural  and  ordinary  uses  of 
land  for  mining,  and  expose  the  operator  to  liability  for  any  flooding  to 
lower  mines  thereby  caused  (Baird  v.  Williamson,  1864,  15  C.  B.  N.  S. 
376 ;  Fletcher  v.  Smith,  1877,  2  App.  Gas.  781 ;  Crompton  v.  Lea,  1874, 
L.  E.  19  Eq.  115 ;  Yoimg  v.  BanMer  Distillery  Co.,  [1893]  A.  G.  691). 

When  water  or  any  other  mischievous  agency  is  brought  by  any 
person  on  to  his  land  for  his  own  purposes,  he  must  keep  it  there,  and  if 
it  escapes  and  floods  the  lands  of  others,  he  is  liable  for  the  damage  done, 
even  in  the  absence  of  negligence  {Eylands  v.  Fletcher,  1868,  L.  E.  3  H.  L. 
330).  Where,  however,  he  acts  under  statutory  authority  negligence  must 
be  proved,  e.g.  where  the  main  of  a  water  company  or  a  public  sewer  bursts 
owing  to  negligence  in  construction  or  maintenance  {Green  v.  Chelsea 
Waterworks,  1895,  70  L.  T.  547) ;  but  statutory  authority  for  the  con- 
struction of  works  does  not  authorise  the  flooding  of  a  neighbour's  land, 
unless  it  be  impossible  to  avoid  or  prevent  such  flooding  by  any  reason- 
able and  proper  use  of  the  statutory  powers  {G-eddis  v.  Bann  Conservators, 
1878,  3  App.  Gas.  430,  431).  The  act  of  God  or  the  King's  enemies,  e.g. 
an  unprecedented  flood  or  acts  of  war,  is  also  a  defence  in  such  a  case 
{Nicholls  V.  Morsland,  1875,  L.  E.  10  Ex.  255  ;  2  Ex.  D.  1),  or  where  the 
flood  is  occasioned  without  the  defendant's  negligence  by  the  act  of  a 
third  party  over  whom  the  defendant  had  no  control  {Box  v.  Juhh,  1879, 
4  Ex.  D.  76). 

In  the  case  of  a  right,  by  grant  or  prescription,  to  send  down  water 
or  sewage  over,  under,  or  past  the  land  of  another,  the  amount  to  be  sent 
is  usually  limited,  and,  if  it  is  exceeded,  the  owner  of  the  servient  tene- 
ment is  entitled  to  stop  the  passage  of  any  water  till  the  owner  of  the 
dominant  tenement  restricts  his  user  within  its  proper  limits  (Caiukwell 
v.  Eussell,  1856,  26  L.  J.  Ex.  34). 

The  obligation  to  keep  up  artificial  banks  and  walls,  so  as  to  keep 
fresh  or  salt  water  out  of  the  lands  of  others,  rests  on  prescription, 
custom,  tenure,  or  covenant,  or  the  provisions  of  a  commission  of  sewers 
(Hudson  V.  Taho7%  1877,  2  Q.  B.  D.  290 ;  Mtro-phosphate  and  Odams 
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iced  Maiiure  Co.  v.  London  and  St.  Katherines  Dock  Co.,  1878,  9  Ch.  D. 
503;  Fobbing  Level  Commissioners  v.  R.,  1886,  11  App.  Gas.  449,  and  the 
authorities  there  cited;  see  Gallis  on  Sewers,  115-122);  but  the  mere 
fact  that  a  frontager  has  always  repaired  such  a  bank  or  wall  in  front 
of  his  own  land  is  no  evidence,  in  the  absence  of  external  compulsion 
or  requirement,  of  a  liability  so  to  do  {Hudson  v.  Tabor,  supra), 

It  is  said  to  be  the  prerogative  and  duty  of  the  Grown  to  maintain 
the  realm  against  inroads  of  the  sea,  by  maintaining  natural  or  erecting 
artificial  banks  {A.-G.  v.  Tomline,  1880,  14  Gh.  D.  58  ;  West  Norfolk 
Farmers  Manure  Co.  v.  Archdale,  1886,  16  Q.  B.  D.  754). 

The  case  of  a  nuisance  by  Hooding  caused  by  the  insufficiency  of 
sewers  or  drains,  made  by  or  vested  in  a  public  authority,  imposes  no 
liability  on  the  public  body  in  the  absence  of  negligence  in  their  con- 
struction or  maintenance,  their  liability  arising  from  misfeasance,  not 
from  non-feasance  (Stretton's  Derby  Brewery  Co.  v.  Derby,  Mayor,  etc., 
[1894]  1  Gh.  431 ;  Robinson  v.  Workington,  Mayor,  etc.,  [1897]  1  Q.  B. 
619;  Pasmore  v.  Oswaldtwistle  Urb.  Dist.  Council,  [1898]  A.  G.  387). 

As  to  liability  of  a  whole  level  to  be  rated  to  make  good  damage 
caused  by  an  extraordinary  flood  or  tempest,  see  Sewers,  Gommissioners 
OF.  As  to  the  subject  generally,  see  Goulson  and  Forbes  on  The  Law  of 
Waters,  and  Beven  on  Negligence. 

Floodgates. — The  Malicious  Damage  Act,  1861,  furnishes  four 
classes  of  offences  with  respect  to  floodgates,  sluices,  etc. 

Two  are  felonies :  (1)  Unlawfully  and  maliciously  destroying  flood- 
gates in  a  harbour,  port,  dock,  reservoir,  or  on  or  belonging  to  a  navigable 
river  (24  &  25  Vict.  c.  97,  s.  30).  (2)  Unlawfully  and  maliciously  open- 
ing or  drawing  up  a  floodgate  or  sluice  on  a  navigable  river  or  canal, 
with  intent  to  prevent  or  obstruct  the  construction,  maintenance,  or 
carrying  on  the  navigation  (s.  31). 

Two  are  misdemeanors :  (3)  Unlawfully  and  maliciously  destroying 
the  dam  or  floodgate  of  a  mill-pond,  reservoir,  or  pool  (s.  32).  (4)  Un- 
lawfully, etc.,  destroying  the  dam,  or  floodgate,  or  sluice  of  a  fish-pond, 
or  private  water,  or  water  in  which  there  is  a  private  fishing,  with  intent 
to  take  or  destroy  the  fish  (s.  32). 

The  punishment  is  penal  servitude  for  three  to  seven  years  (or,  in 
the  case  of  the  first  felony,  for  life),  or  imprisonment  with  or  without 
hard  labour  for  not  over  two  years.  Males  under  sixteen  may  also  be 
sentenced  to  whipping. 

Flotsam,  Jetsam,  and  Lagan. — These  are  the  names 
for  various  kinds  of  wreck  (though  not  wreck  proper,  q.v.)  found  at  sea. 
''Flotsam  is  when  a  ship  is  sunk  or  otherwise  perished  and  thegoods 
float  upon  the  sea ;  jetsam  is  when  the  ship  is  in  danger  of  being  sunk, 
and  to  lighten  the  ship  the  goods  are  cast  into  the  sea,  and  afterwards, 
notwithstanding,  the  ship  perish"  (Blackstone's  definition  is,  "where 
goods  are  cast  into  the  sea  and  sink  and  remain  under  water,"  i.  Com. 
Kerr,  1876,  267  ;  "  lagan,  vel potius  ligan,is  when  thegoods  which  are  so 
cast  into  the  sea  and  afterwards  the  ship  perishes,  such  goods  that  are  so 
heavy  that  they  sink  to  the  bottom,  and  the  mariners  to  the  intent  to 
have  them  again  tie  to  them  a  buoy  or  cask  or  other  such  thing  that 
will  not  sink,  so  that  they  may  find  them  again.  None  of  these  goods 
which  are  so  called  are  called  wreck  so  long  as  they  remain  in  or  upon 
the  sea ;  but  if  any  of  them  by  the  sea  be  put  upon  the  land,  then  they 
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shall  be  said  wreck.  ISTothing  shall  be  said  to  be  toreccum  maris  but  such 
goods  as  are  cast  or  left  upon  the  land "  {Sir  Henry  Constables  Case, 
1599,  5  Co.  Rep.  106).  Hale  states  the  law  in  the  same  way:  "They 
are  not  wreck  of  the  sea  \i.e.  wreck  proper]  but  of  another  nature, 
neither  do  they  pass  by  grant  of  ivreccum  maris  [i^.  v.  Forty-Nine  Casks 
of  Brandy,  1836,  3  Hag.  Adm.  257;  B.  v.  Ttvo  Casks  of  Talloiv,  1837, 
ihid.  294]  .  .  .  but  they  are  styled  adventurce  maris.  And  as  they  are 
of  another  nature  so  they  are  of  another  cognisance  or  jurisdiction,  viz., 
the  Admiral's  [see  Admiralty].  These  and  other  sea  estrayes,  if  they 
are  taken  up  in  a  wide  ocean,  belong  to  the  taker  of  them  if  the  owner 
cannot  be  known.  But  if  they  are  taken  up  within  the  narrow  seas 
that  do  belong  to  the  King,  or  in  any  haven,  port,  or  creek,  or  arm  of 
the  sea,  they  S.o  primd  facie  and  of  common  right  belong  to  the  King,  in 
case  where  the  ship  perisheth  or  the  owner  cannot  be  known.  .  .  .  But, 
if  the  owner  can  be  known  he  ought  to  have  his  goods  again,  for  the 
casting  them  overboard  is  not  a  loss  of  his  propriety  [if  he  claims  them 
within  a  year  and  a  day,  ;per  Sir  L.  Jenkins,  Life,  i.  Ixxxix.].  ...  A 
subject  may  be  entitled  to  these  adventurce  maris  as  he  may  be  entitled 
to  wreck,  viz.,  by  charter  or  by  prescription  [e.g.  Lord  Warden  of  Cinque 
Ports,  Lord  Warden  and  Admiral  of  Cinque  Ports  v.  King  in  his  Office  of 
Admiralty,  1831,  2  Hag.  Adm.  438].  And  it  is  agreed  in  the  case  of  Sir 
ILenry  Constable  that  a  man  may  have  flotsam,  etc.,  by  prescription 
between  high-water  and  low-water  mark.  Some  of  the  West  country 
prescribe  to  have  it  as  far  as  they  can  see  a  Humber  barrel.  And  much 
more  may  it  be  had  by  prescription  in  an  arm  of  the  sea ;  accordingly 
the  barons  of  Berkeley  have  ever  had  it  in  the  river  Severn  over  against 
their  barony.  These  liberties  of  wreck,  flotsam,  etc.,  may  be  parcel  of 
or  belonging  to  a  hundred  "  (L)e  Jure  Maris,  ch.  vii. ;  Moore,  Foresliore, 
410,  411).  The  right  to  wreck  or  flotsam  in  a  manor  is  a  presumption 
that  the  shore  belongs  to  the  grantee  of  them  (see  Foreshore).  Flotsam, 
jetsam,  and  lagan  are  now  included  in  the  term  "wreck"  in  the  Merchant 
Shipping  Act,  1894,  and  are  therefore  for  most  purposes  equivalent  to 
wreck  (s.  510).     See  Wreck. 

Flowers. — See  Larceny;  Malicious  Damage. 

Flowing"  Water- — See  Water;  Water  Course. 

F.  O.  B. — These  letters  in  a  contract  of  sale  relating  to  goods 
which  are  to  be  sent  by  sea  denote  that  the  goods  are  sold  at  a  price 
which  includes  the  cost  of  delivery  on  board  the  ship.  Under  such  a 
contract  the  goods  are  at  the  buyer's  risk  directly  they  are  shipped,  and 
he  pays  the  freight  and  insurance  upon  their  carriage  {Lnglis  v.  Stock, 
1885, 10  App.  Cas.  263),  which  under  a  c.  f.  i.  {q.v.)  contract  are  included 
in  the  price.  The  property  in  the  goods  shipped  under  such  a  contract 
passes  to  the  buyer  upon  shipment,  whether  the  ship  be  a  general  or  a 
chartered  one  (Cowasjee  v.  Thompson,  1845,  5  Moo.  P.  C.  173 ;  13  E.  R 
457  ;  70  R.  R.  32 ;  Browne  v.  Hare,  1858,  3  H.  &  N.  485,  and  4  ibid.  822 ; 
Ex  parte  Bosevear  China  Clay  Co.,  1879,  11  Ch.  D.  560);  though  until 
they  are  actually  delivered  into  the  possession  of  the  buyer  or  his  agents 
the  seller  can  stop  them  in  transitu  {ibid.;  and  see  Stoppage  in  Transitu). 
It  has  been  held  that  by  the  usage  of  a  particular  trade  warrants  for 
goods  deliverable  /.  o.  b.  to  a  buyer  or  his  assigns  by  indorsement  pass 
the  property  in  the  goods  to  the  buyer  on  his  giving  value  for  them, 
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from  the  seller's  lien  {Merchant  Banking  Co.  of  London  v.  Phcenix 
Bessemer  Steel  Co.,  1877,  5  Ch.  D.  205).  Where  plaintiffs  agreed  to  build 
and  deliver/,  o.  h.  at  a  port  a  steamer  by  a  fixed  date,  the  vessel  on  board 
which  it  was  to  be  carried  to  be  provided  by  the  defendants,  and  the 
vessel  was  not  ready  for  delivery  by  the  agreed  time,  but  the  plaintiffs 
were  never  notified  that  the  carrying  ship  was  ready  to  take  delivery  of 
her,  it  was  held  that  the  defendants  could  not  deduct  from  the  agreed 
price  for  damages  for  delay  {Forrestt  v.  Aramayo,  1900,  9  Asp.  134). 

Fodder. — Where  a  servant,  contrary  to  his  master's  orders, 
takes  fodder  belonging  to  his  master  from  his  possession  to  feed  animals 
belonging  to  or  in  the  possession  of  the  master,  he  is  guilty  of  misde- 
meanor and  not  of  larceny.  The  offence  is  ordinarily  prosecuted 
summarily ;  but  in  a  proper  case  the  servant  may  be  convicted  of  this 
offence  on  a  charge  of  stealing  the  fodder  from  his  master  (26  &  27  Vict. 
c.  103,  s.  1).  See  Arch.  Cr.  PL,  23rd  ed.,  464;  and  Master  and 
Servant. 

Foenus  Nauticum.— See  Bottomry,  Vol.  XL,  p.  368. 

Folcland  ;  Folkland. — Under  the  Anglo-Saxon  constitu- 
tion the  folcland  was  the  public  land  which  had  not  been  assigned  to 
individuals  or  communities,  either  on  the  original  allotment,  or  sub- 
sequently granted  by  charter  or  book.  It  could  not  be  alienated  witliout 
the  consent  of  the  national  council,  but  it  might  be  so  granted  to  be  held 
in  estates  for  life  or  lives,  and  be  subject  to  testamentary  disposition ; 
but  the  ownership  still  remained  in  the  State,  and  the  proceeds  went 
to  the  revenue.  The  holders  were  subject  to  rents  and  other  services 
in  addition  to  the  obligations  to  the  State  which  were  imposed  on  all 
holders  of  land;  and  these  special  obligations  gave  rise  to  a  special 
jurisdiction  of  the  King,  which  was  administered  by  royal  officers  in  the 
hundred  Court ;  though  the  lands  were  rather  within  the  peace  of  the 
King  than  in  that  of  the  hundred.  Upon  grant,  however,  the  jurisdiction 
passed  to  the  grantee. 

The  consent  of  the  national  council  upon  alienation  became  in  time 
a  mere  form,  the  folcland  became  virtually  the  King's,  and  part  of  the 
royal  demesne.  The  holders,  therefore,  then  stood  in  the  relation  of 
the  King's  vassals,  who  were  especially  liable  to  be  summoned  to  the 
host  at  the  King's  call,  not  merely  for  national  defence,  as  all  subjects 
were,  but  for  general  service  apart  from  the  local  military  organisations. 
See  BocLAND. 

[AutJwrity. — Stubbs,  ConstitvMonal  History,  vol.  i.  ch.  vii.  passim.'] 

Folcmote  ;  Folk  moot. — Any  assembly  of  the  Anglo-Saxon 
people  in  the  Courts,  such  as  the  hundred  or  shire  Court,  for  legislative 
or  judicial  purposes.  The  witenagemot  {q.v.)  was  not  a  folkmoot,  but 
the  council  of  the  chiefs  of  each  kingdom,  or  of  an  aggregation  of 
kingdoms,  and  finally  of  the  united  nation.  The  shiremoot  became, 
after  the  tenth  century,  a  judicial  body  only,  but  up  to  that  time  there 
remained  some  traces  of  its  functions  as  a  legislative  body,  and,  as  such, 
it  was  a  popular  representative  body  attended  by  the  representatives  of 
the  hundreds  and  townships. 

[Authorities. — Stubbs,  Constitutional  History,  vol.  i.  chaps,  v.  and  vi. 
IMSsim;  and  Select  Charters,  8th  ed.,  pp.  9,  10.] 
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Folcright ;  Folkright.— The  law,  civil  and  criminal,  of  the 
Anglo-Saxon  kingdoms  administered  either  in  the  separate  kingdoms, 
or  collected  in  such  compilations  as  those  of  Edward  the  Confessor  out 
of  the  separate  laws,  and  applied  as  a  law  common  to  the  whole  realm. 
They  form  the  basis  of  the  common  laws  of  England. 

[Attthorities. — Blackstone,  i.  p.  67;  Stubbs,  Constitutional  History, 
vol.  i.  ch.  V. ;  and  Select  Charters,  8th  ed.,  p.  60.] 

Folio. — In  its  legal  sense,  "folio"  denotes  a  certain  number  of 
words  in  a  legal  document.  In  conveyances  there  are  seventy-two 
words,  every  figure  comprised  in  a  column,  or  authorised  to  be  used, 
being  counted  as  one  word ;  and  the  same  rule  applies  to  all  documents 
filed  or  used  in  proceedings  in  the  Supreme  Court,  except  in  probate 
matters  (R  S.  C,  Order  65,  r.  27  (14)),  and  in  parliamentary  proceedings 
ninety,  to  the  folio.  In  probate  matters  both  the  foregoing  methods  of 
counting  a  folio  are  in  use.  In  all  proceedings  dealing  with  a  will,  such 
as  searching,  inspection,  obtaining  copies,  or  extracts,  the  fees  are 
prescribed  per  folio  of  ninety  words.  The  fees  in  respect  of  other 
documents,  such  as  original  grants  of  probate,  or  letters  of  administra- 
tion with  or  without  the  will  annexed,  taxation  of  bills  of  costs, 
perusing  and  settling  oaths  and  affidavits  to  lead  to  grants  of  probate, 
or  perusing  deeds  and  other  documents,  are  prescribed  at  rates  per  folio 
of  seventy-two  words.  But  the  fees  for  office  copies,  or  extracts  of 
every  kind  of  document,  including  those  last  mentioned,  are  prescribed 
per  folio  of  ninety  words  (Powles  and  Oakley,  Prohate  Prac,  4th  ed., 
pp.  726-756).  It  will  be  seen,  therefore,  that  in  probate  matters,  with 
the  exception  of  a  will,  the  term  "  folio "  depends  for  its  prescribed 
length,  not  on  the  nature  of  the  document,  but  on  the  purpose  for  which 
the  document  is  dealt  with. 

Font. — When  immersion  in  baptism  (see  article  Baptism)  fell 
into  disuse,  fonts  were  set  up  at  the  entrance  of  churches. 

A  constitution  of  St.  Edmund,  Archbishop  of  Canterbury  (Lindwood, 
p.  241),  in  the  thirteenth  century,  provides  that  every  church  should 
have  a  font  of  stone  or  of  other  suitable  material,  which  is  to  be  decently 
covered,  reverently  treated,  and  not  put  to  any  other  use.  Canon  81 
of  the  Canons  of  1603  runs:  "According  to  a  former  constitution,  too 
much  neglected  in  many  places,  we  appoint  that  there  shall  be  a  font  of 
.stone  in  every  church  and  chapel  where  baptism  is  to  be  ministered ; 
the  same  to  be  set  in  the  ancient  usual  places.  In  which  only  font  the 
minister  shall  baptize  publicly." 

The  Union  of  Benefices  Amendment  Act,  34  &  35  Vict.  c.  90,  s.  5, 
provides  that  the  font  of  any  disused  church  shall  be  transferred  to  such 
parish  church  as  in  that  Act  provided. 

[^Authorities. — Lindwood,  Prov. ;  Phillimore,  Eccl.  Law,  2nd  ed.] 

Food. — See  Adulteration;  Bakehouses;  Bread;  Fertilisers 
AND  Food  Stuffs. 

The  general  incidents  and  consequences  attaching  to  contracts  for 
the  sale  of  food  are  contained  in  the  Sale  of  Goods  Act,  1893,  56  &  57 
Vict.  c.  71.  The  definition  of  quality  in  that  Act  includes  "  state  and 
condition  of  the  goods  sold"  (s.  61  (1)).  The  decisions  prior  to  the  Act 
suggest  that  on  the  sale  of  food  there  is  an  implied  warranty  of  its 
fitness  for  human  consumption  {Emmerton  Y.Matthews,  1862,  31  L.  J. Ex. 
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139;  Burnhy  v.  Bollett,  1848,  16  Mee.  &  W.  644;  73  K.  R  667;  Beer  v. 
Walker,  1877,  46  L.  J.  C.  P.  677;  Barrows  v.  Smith,  1894,  10  T.  L.  R. 
246).  The  warranty  may  be  excluded  by  the  terms  of  the  contract, 
e.g.  sold  with  all  faults  {Ward  v.  Hohhs,  1878,  App.  Cas.  13).  Where 
food  or  drink  is  sold  by  description  there  is  an  implied  condition  that 
the  article  is  of  merchantable  quality  (Sale  of  Goods  Act,  1893,  s. 
14  (2)).  An  action  has  been  held  to  lie  for  damages  in  respect  of  beer 
found  to  contain  arsenic  {Wren  v.  Holt,  [1903]  1  K.  B.  610,  C.  A).; 
and  in  respect  of  milk  contaminated  by  typhoid  germs  {Frost  v.  Ayles- 
bury Dairy  Co.,  [1905]  1  K.  B.  608,  C.  A.).  In  the  latter  case  the  sale 
came  within  sec.  14  (1)  of  the  Act,  as  the  buyer  expressly  or  by 
implication  made  known  to  the  seller  the  particular  purpose  for  which 
the  milk  was  required  (family  use),  so  as  to  show  that  the  buyer  relied 
on  the  seller's  skill  and  judgment,  so  that  it  was  an  implied  condition 
of  sale  that  the  milk  was  reasonably  fit  for  consumption.  As  to  sale 
on  Sundays,  see  Sunday. 

The  old  law  with  reference  to  the  sale  of  food  is  contained  in  Hawk., 
F.  C,  bk.  i.  c.  80,  as  to  price  and  measure,  and  in  c.  64,  and  in  Burn's 
Justice,  17th  ed.,  as  to  assizes  of  bread  and  ale.  It  was  administered  in 
the  main  by  the  now  obsolete  Courts  leet  (see  5  Seld.  Soc.  Publ.,  pp.  50, 
51,  60,  80). 

In  the  public  interest  statutory  provisions  have  been  made  which 
supersede  the  old  assizes  of  bread  and  ale,  and  give  summary  remedies 
for  breaches  of  their  regulations. 

Adulteration, — The  sale  of  food  which  is  adalterated,  i.e.  not  of  the 
substance  or  quality  demanded  by  the  buyer,  is  dealt  with  under 
Adulteration,  and  the  special  headings  Beer,  Bread,  Chicory,  Coffee, 
Tea.  The  Bread  Act,  1836,  6  &  7  Will.  iv.  c.  37,  s.  8,  differs  from  the 
Sale  of  Food  and  Drugs  Acts  in  requiring  evidence  that  a  baker  knew 
of  the  use  of  the  ingredients  forbidden  by  the  Act  {Core  v.  James,  1871, 
L  E.  7  Q.  B.  135 ;  Pain  v.  Boughtwood,  1890,  24  Q.  B.  D.  353). 

Weight  and  Measure. — As  to  the  law  with  respect  to  the  weighing, 
etc.,  of  food)  see  Weights  and  Measures. 

Wholesomeness. — At  common  law  it  is  an  indictable  misdemeanor  to 
possess,  or  expose,  for  sale,  or  to  sell,  food  unfit  for  human  consumption 
{R.  V.  Mackarty,  1706,  2  Ld.  Raym.,  1179,  3  Ld.  Raym.,  487,  cited  in 
R.  V.  Southerton,  1803,  6  East,  133 ;  8  R.  R.  428  ;  R.  v.  Trew,  2  East,  P.  C, 
821 ;  R.  Y.Dixon,  1814,  3  M.  &  S.  11 ;  15  R.  R.  301 ;  R.  v.  Haynes,  1815, 
4  M.  &  S.  214 ;  Shillito  v.  Thompson,  1875, 1  Q.  B.  D.  12) ;  and'if  the  sale 
was  made  with  knowledge  of  the  condition  of  the  food,  and  death  ensue 
by  eating  the  food,  the  seller  may  be  indicted  for  manslaughter  {R.  v. 
Stevenson,  1861,  3  F.  &  F.  106;  R.  v.  Kempson,  1893,  Oxford  Circuit, 
28  L.  J.  K  477 ;  Arch.,  Cr.  PL,  23rd  ed.,  1163). 

In  the  county  of  London  under  sec.  47  of  the  P.  H.  London  Act,  1891, 
54  &  55  Vict.  c.  76,  summary  proceedings  may  be  taken  for  the  seizure, 
condemnation  by  a  magistrate,  and  destruction  of  any  animal  and  of 
any  article,  solid  or  liquid,  intended  for  human  food,  which  is  diseased, 
unsound,  or  unwholesome,  or  unfit  for  human  food.  Under  the  London 
Act,  if  the  magistrate  is  satisfied  that  the  food  is  in  fact  diseased,  unsound, 
or  unwholesome,  or  unfit  for  the  food  of  man,  he  must  order  its  destruc- 
tion, and  he  has  no  jurisdiction  in  the  proceeding  to  inquire  whether  it 
was  intended  for  the  food  of  man  {Thomas  v.  Van  Os,  [1900]  2  Q.  B. 
448). 

In  other  parts  of  England  almost   similar  remedies  are  given  by 
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sees.  116-119  of  the  P.  H.  Act,  1875,  38  &  39  Vict.  c.  55,  which  are 
not  so  wide  in  their  scope  as  the  London  Act,  and  deal  only  with 
"animal,  carcase,  meat,  poultry,  game,  llesh,  fish,  fruit,  vegetables, 
corn,  bread,  flour,  or  milk."  But  they  may  be  extended  to  all  articles 
intended  for  the  food  of  man,  sold  or  exposed  for  sale,  or  deposited  in 
any  place  for  sale,  or  in  preparation  for  sale,  by  adopting  sec.  28  of 
the  P.  H.  Act,  1890,  53  &  54  Vict.  c.  59. 

The  course  of  procedure  is  substantially  the  same  under  both  sets  of 
enactments.  The  medical  officer  of  health,  or  a  sanitary  inspector,  may 
inspect  and  examine  food  exposed  for  sale,  or  deposited  for  sale,  or  in 
preparation  for  sale,  and  if  satisfied  that  it  is  diseased,  etc.,  may  seize  it 
and  carry  it  before  a  justice  for  condemnation. 

The  entry  to  examine  and  seize  may  be  at  any  reasonable  time 
apparently,  even  on  a  Sunday  {Bicldey  v.  Small,  1875,  32  L.  T.  726). 
The  food  must  on  seizure  be  taken  before  a  justice  with  all  reasonable 
speed  {Burton  v.  Bradley,  1886,  51  J.  P.  118;  Bater  v.  Birkenhead 
{Mayor,  etc.),  [1893]  2  Q.  B.  77).  The  justice  may  either  condemn  on 
his  own  view  and  smell  without  hearing  the  owner  {Redfern  v.  Wliite, 
1879,  5  Q.  B.  D.  15),  or  may  hear  the  owner  before  acting,  and  take  his 
evidence  {Waye  v.  Thompson,  1885,  15  Q.  B.  D.  342).  If  he  declines  to 
condemn  the  goods,  they  are  returned  to  the  owner,  who,  outside  London, 
is  entitled  to  compensation  for  any  deterioration  consequent  on  the 
seizure,  and  the  expense,  if  any,  of  resisting  the  application  to  con- 
demn the  food  {Bater  v.  Birkenhead  {Mayor,  etc.),  [1893]  2  Q.  B.  77. 
On  this  decision  see  Barnett  v.  Eccles  {Mayor,  etc.),  [1900]  2  Q.  B. 
423,  428).  There  does  not  seem  to  be  any  corresponding  provision 
as  to  London. 

On  the  condemnation  of  the  food,  proceedings  may  be  taken  in 
London  against  the  person  to  whom  the  food  belongs  or  did  belong  at 
the  time  of  sale  or  exposure  for  sale  or  deposit  for  the  purpose  of  sale,  or 
in  whose  possession  or  on  whose  premises  it  was  found,  who  is  liable 
on  summary  conviction  to  a  fine  not  exceeding  £50  (for  each  animal 
or  article,  or  if  it  consists  of  fruit,  vegetables,  corn,  bread,  or  flour,  for 
every  parcel  condemned)  or  imprisonment,  with  or  without  hard  labour 
for  not  over  six  months  (54  &  55  Vict.  c.  76,  s.  47  {e)).  The  accused 
may  elect  to  be  tried  on  indictment  (42  &  43  Vict.  c.  49,  s.  17).  Where 
food  is  seized  in  the  possession  of  the  purchaser  w^hich  was  sold  by  the 
seller  in  a  state  rendering  it  liable  to  seizure  and  condemnation,  the 
seller  is  liable  to  the  penalties,  unless  he  can  show  that  he  did  not  know 
and  had  no  reason  to  suspect  its  condition  (s.  47  (3) ;  Billing  v.  Prehhle, 
1897,  66  L.  J.  Q.  B.  180).  This  sub-section  is  intended  to  deal  with  the 
case  of  the  vendor  of  an  article  intended  for  the  food  of  man,  which  in  fact 
when  sold  by  him  is  in  such  a  condition  as  to  be  liable  to  seizure,  i.e.  is 
unsound  and  unfit  for  the  food  of  man  {Grivell  v.  Malpas,  [1906]  2  K.  B. 
32).  In  that  case  the  vendor  was  a  wholesale  dealer  who  sold  pigs'  plucks 
to  a  retailer  in  whose  shop  they  were  seized  by  a  sanitary  inspector.  In 
the  case  of  a  second  conviction  within  a  year  the  Court  may  order  a 
notice  of  the  conviction  to  be  fixed  on  the  premises  of  the  offender 
(s.  47  (4)).  A  fruit  broker  has  been  held  to  have  protected  himself  from 
the  penalties  by  a  condition  of  sale  that  the  unsound  portions  of  fruit 
sold  in  parcels  should  be  sorted  out  and  destroyed  by  the  buyer,  and 
not  offered  for  sale  to  the  public  {B.  v.  Dennis,  [1894]  2  Q.  B.  458 ;  see 
Grivell  v.  Malpas  {uhi  sup.). 

In  London  a  person  who  has  in  his  possession  an  article  which  is 
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unwholesome  or  unfit  for  human  food  can  by  written  notice  require  the 
sanitary  authority  to  remove  it  as  trade  refuse  (s.  47  (8)). 

Prosecutions  under  sec.  47  may  be  instituted  by  any  person;  and 
where  a  sanitary  officer  prosecutes  without  the  sanction  of  his  sanitary 
authority,  the  prosecution  is  quite  lawful  {Giebler  v.  Manning,  [1906] 
1  K.  B.  709). 

In  the  rest  of  England  proceedings  can  be  taken  against  the  person 
to  whom  the  condemned  food  belongs  or  did  belong  at  the  time  of 
exposure  for  sale,  or  in  whose  possession  or  on  whose  premises  the 
same  was  found  {Neivton  v.  Monkconi,  1889,  53  J.  P.  692).  The  maxi- 
mum penalty  is  £20  per  animal  or  article,  or  three  months'  imprison- 
ment (38  &  39  Vict.  c.  55,  s.  117).  Under  this  enactment  there  must 
be  exposure  for  sale  at  the  time  of  seizure  {Vinter  v.  Hind,  1883,  10 
Q.  B.  D.  63 ;  Barlow  v.  Terrett,  [1891]  2  Q.  B.  107),  unless  the  food  was 
merely  deposited  for  the  purpose  of  sale  (Mallinson  v.  Carr,  [1891] 
1  Q.  B.  48).  Personal  knowledge  is  not  an  essential  element  in  the 
offence  {Blaher  v.  Tillstone,  [1894]  1  Q.  B.  345).  It  is  not  an  offence 
under  the  Acts  of  1875  and  1890  to  deposit  on  the  premises  of  a  person 
other  than  the  depositor  diseased  meat  belonging  to  the  latter,  and 
intended  for  the  food  of  man  (Firth  v.  M'Fhail,  [1905]  2  K.  B.  300). 

[Authorities. — Glen,  Public  Health  Acts,  13th  ed.,  1906 ;  Lumley  on 
Public  Health,  6th  ed.,  1902.] 

Footbridge. — l.  Pootbridges  occasionally  exist  as  part  of  a 
highway  at  a  ford  (see  B.  v.  Yorkshire  West  Biding,  1770,  5  Burr.  2594^ 
2595).  Whether  they  are  reparable  as  county  bridges  depends  on  their 
dedication  and  utility  (Glen  on  Highivays,  2nd  ed.,  110);  but  they  may 
be  reparable,  ratione  tenurce,  by  occupiers  of  the  lands  in  which  they  are, 
or  by  prescription  by  the  parishioners  {ibid.  121).  Any  considerable 
alteration  or  enlargement  of  the  bridge  appears  to  take  away  the  pre- 
scriptive obligation,  and  to  impose  the  duty  of  repair  on  the  highway 
authority  for  the  road  in  which  the  bridge  is. 

2.  Eailways  are  bound,  under  sec.  46  of  the  Eailway  Clauses  Act, 
1845,  to  make  footbridges  to  carry  footways  over  their  line,  unless  they 
can  get  the  consent  of  justices  to  a  level  crossing,  or  prefer  to  carry  the 
way  under  the  line.  The  repair  of  the  bridges  falls  on  the  railway 
company.    See  Eailways. 

Footpath. — A  public  footpath  or  footway  is  a  highway  open 
to  all  the  King's  subjects  alike,  for  passage  on  foot  only.  It  is 
distinct  from  footpaths  which  are  private  or  reserved  for  a  particular 
class  of  person,  e.g.  an  occupation  way,  for  use  by  occupiers  of  certain 
tenements,  or  inhabitants  of  a  particular  parish.  In  certain  cases, 
roads,  which  are  occupation  roads  only  for  horses  or  carriages,  may 
be  public  footways. 

Public  footpaths  are  created  (1)  by  dedication  express  or  presumed 
of  the  right  of  passage;  (2)  by  statute.  The  modes  of  dedication  are 
dealt  with  under  Highways.  Footways  are  not  infrequently  created  by 
Inclosure  Acts,  and  the  awards  made  under  them  (see  Pullin  v.  Deffel, 
1891,  64  L.  T.  134). 

Under  sec.  13  (2)  of  the  Local  Government  Act,  1894,  56  &  57  Vict. 

c.  73,  the  parish  council  or  parish  meeting  are  entitled  to  spend  money 

on  those  public  footpaths  of  the  parish  which  do  not  run  along  a  public 

carriage  road ;  and  under  sec.  13  (1)  the  consent  of  the  parish  and  the 
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rural  district  councils  is  necessary  to  authorise  the  stopping  or  diversion 
of  any  public  footpath.  Where  there  is  no  parish  council  the  consent 
of  the  parish  meeting  is  required.  The  only  valid  ground  for  stopping 
up  a  footpath  without  the  substitution  of  another  is  non-necessity,  and 
the  only  valid  ground  for  diverting,  that  the  new  way  will  be  shorter 
or  more  commodious  for  the  public.  The  only  lawful  mode  of  closing  or 
diverting  is  under  sees.  84-92  of  the  Highway  Act,  1835,  or  the  powers 
of  some  special  statute  {Rangeley  v.  Midland  Ely.  Co.,  1868,  L.  E.  3  Ch. 
306).  See  also  Miles  v.  Cole,  1888,  reported  Hunter's  Open  Spaces,  2nd 
ed.,  p.  52.  See  Highways.  In  urban  districts  the  council  may  act 
under  sec.  144  of  the  P.  H.  Act,  1875,  without  reference  to  the  electors 
or  ratepayers. 

Under  sec.  26  of  the  Act  of  1894  the  district  council  of  any  district, 
urban  or  rural,  is  authorised  to  protect  all  public  footways  and  to  pre- 
vent their  obstruction.  This  power  may  be  exercised  either  by  indicting 
for  the  obstruction,  or  by  suing  for  its  abatement  in  the  name  of  the 
Attorney-General  (Pratt  on  Highways,  15th  ed.,  1905,  pp.  126  et  seq.), 
or  by  abating  it  without  legal  process,  and  in  the  latter  case  the  costs 
of  abatement  can  be  recovered  from  the  obstructor  {Reynolds  v.  Presteign 
Urban  District  Council,  [1896]  1  Q.  B.  624;  Louth  Urhan  District  Council 
V.  West,  1896,  65  L.  J.  Q.  B.  535).  If  the  district  council  fail  to  take 
action  on  complaint  of  the  parish  council,  the  County  Council  on  petition 
from  the  parish  council  can  take  over  the  powers  and  duties  of  the 
district  council  (s.  26  (4)).  These  powers  merely  provide  for  action 
by  a  public  body  at  the  public  expense,  and  do  not  exclude  the  right 
of  any  member  of  the  public  to  pull  down  an  illegal  obstruction  or  to 
indict  the  obstructor. 

The  repair  of  footways  to  public  carriage-ways  falls  on  the  district 
council  as  the  highway  authority,  and  in  the  case  of  main  roads  even  in 
boroughs  on  the  County  Council  {In  re  Burslem  Corporation  and  Stafford- 
shire Council,  [1896]  1  Q.  B.  24;  Derhy  County  Council  v.  Matlock  Bath 
and  Scarthin  Nick  Urban  District  Council,  [1896]  A.  C.  315).  As  to 
footways  in  London,  see  London  (County),  Streets. 

Level  crossings  by  railways  over  footways  are  regulated  by  sees.  46, 
■62  of  the  Ptailways  Clauses  Act,  1845,  8  &  9  Vict.  c.  20,  as  modified  by 
the  special  Acts  of  each  railway  undertaking. 

This  subject  is  very  fully  treated  in  Hunter  on  Open  Spaces,  2nd 
€d.,  1902.  See  also  Pratt  on  Highivays,  15th  ed.,  passim ;  Glen  on 
Highways,  2nd  ed.,  1897;  and  Highways,  herein. 


FORMS. 

Note. — These  two  Forms  relate  to  the  diversion  and  stopping  up  of 
highways  and  pubHc  footways  in  rural  districts.  The  proceedure 
is  laid  down  by  sees.  84  to  92  of  the  Highway  Act,  5  &  6  Will.  IV. 
c.  50,  which  must  now  be  read  in  conjunction  with  sec.  13  (1)  of 
the  Local  Government  Act,  1894,  56  &  57  Vict.  c.  73. 


FOOTPATH— FOBMS 


147 


Form  I. 

[Notice  to  the  Rural  District  Council  hy  a  Person 

Footpath  or  Highway. 


ous  of  Diverting  a  Public 


fTo  the  Rural  District  Council  of 


,  in  the  county  of 


am  desirous 


This  is  to  give  notice  that  1/  ,  of 

of  diverting  a  certain  public  footpath  in  the  parish  ^  of  ,  in 

the  county  of  .     The  said  footpath  begins  at  ,  and 

proceeds  ,  terminating  at  ,  the  situation  thereof 

[being  shown  on  the  plan  hereunto  annexed  and  represented  by  the  part 
coloured  brown,  and  by  the  points  respectively  marked  A,  B,  C,  and  D 
thereon.  I  am  desirous  of  diverting  the  said  footpath  in  the  manner 
following,  that  is  to  say  [here  state  shortly  particulars  of  the  way  in  which  it 
proposed  to  alter],  by  diverting  and  turning  the  same  at  and  from  a 
point  marked  B  on  the  above-mentioned  plan,  situate  at  a  distance  of  100 
^ards,  or  thereabouts,  from  the  point  marked  A  on  the  above-mentioned 
[plan  (being  the  beginning  of  the  said  footpath),  from  the  direction  it 
'now  takes,  so  that  it  may  continue  more  directly  and  straightly  by  anew 
[course  of  yards,  or  thereabouts  (between  the  two  points  marked 

B  and  C  on  the  above-mentioned  plan,  and  represented   by  the  part 
coloured  green  on  the  said  plan),  or^  [starting  from  the  point  marked  B 
[on  the  said  plan  and  continuing  directly  to  end  by  joining  the  highway 
[nown  as  at  the  point  marked  E  on  the  said  plan]. 

And  I  am  desirous  that  the  portion  of  the  footpath  the  situation  of 
[which  is  shown  on  the  above-mentioned  plan  to  lie  between  the  points 
larked  B  and  C,  and  measuring  yards,  or  thereabouts,  and 

represented  by  the  part  coloured  brown,  be  stopped  up.'* 

And  I  require  you,  the  Rural  District  Council,  as  the 

[highway  authority  for  your  district,  to  hold  a  meeting  for  the  purpose 
•of  considering  this  proposal.^ 

Dated  the  day  of  19     . 

[Signature] 
Plan.^ 
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Form  II. 

[Agreement  between  Rural  District  Council  and  Landowner  through 

Property  a  Footpath  runs  which  it  is  intended  to  Divert  and  partly  to 
Stop  Up. 

An  agreement  made  this  day  of  19     ,  Between 

the  Rural  District  Council  of  ,  in  the  county  of 

^  This  notice  may  be  given  either  by  a  private  individual  or  by  a  parish 
council. 

^  The  footpath  may  run  through  more  than  one  parish,  and,  if  so,  the  other 
parishes  must  be  mentioned.  If  it  run  through  more  than  one  highway 
authority  area,  notices  will  have  to  be  given  to  every  authority  within  whose 
;Area  any  alteration  is  to  occur. 

3  There  may  be  a  shortening  between  any  two  points,  or  a  shorter  finish  of 
the  path  into  the  road  joined. 

*  i.e.  the  portion  of  the  path  which  is  now  no  longer  necessary. 

^  Unless  both  rural  council  and  parish  council  agree  there  can  be  no 
diversion  or  stopping  up. 

^  Reference  to  a  plan  is  always  more  convenient  and  expeditious. 


148  FOOTPATH— rOKMS 

(hereinafter  referred  to  as  the  council),  of  the  one  part,  and  [landowner] 
of  the  other  part. 

Whereas  it  is  deemed  expedient  by  the  said  council,  acting  as  the 
highway  authority  for  their  district,  that  a  certain  public  footpath  in 
the  parish  of  ,  in  the  county  of  ,  should  be 

diverted  and  turned,  and  in  part  stopped  up  : 

And  whereas  the  said  council  duly  passed  on  the  day 

of  ,19     a  resolution  to  that  effect : 

And  whereas  the  situation  of  the  said  footpath  is  shown  on  the  plan 
hereunto  annexed  as  follows,  and  is  represented  by  ^  : 

And  whereas  the  said  [landowner]  has  agreed  that  the  said  footpath 
shall  be  diverted  and  shall  take  a  new  course  across  his  said  land,  subject 
to  the  conditions  hereinafter  expressed  : 

It  is  hereby  agreed  that — 

1.  The  council  shall  take  all  steps  necessary  to  procure  the  coi^sent 
of  the  Parish  Council  ^  of  the  said  parish  of  ,  and  also  an  order 
of  the  Court  of  Quarter  Sessions  for  the  said  county  of  ,  for  the 
diversion  of  the  said  footpath  at  the  points  and  in  the  directions  above 
mentioned,  and  the  stopping  up  for  all  purposes  of  all  that  portion 
of  the  footpath  which  lies  between  the  points  marked  and 

,  and  represented  by  the  part  coloured  on  the 

plan  hereunto  annexed,  so  soon  as  the  new  portions  of  the  footpath  as 
above  described  shall  have  been  completed  and  put  in  good  condition 
and  repair, 

2.  So  soon  as  the  said  order  of  the  Court  of  Quarter  Sessions  shall 
have  been  obtained,  the  council  shall  proceed  to  divert  the  said  footpath 
in  the  manner  and  in  the  directions  above  described,  and  shall  complete 
and  put  the  same  in  good  condition  and  repair,  and  procure  the  certifi- 
cate of  two  justices  acting  in  and  for  the  said  county  of  that 
the  same  has  been  completed  and  put  into  good  condition  and  repair, 
and  shall  cause  the  said  certificate  ^  to  be  enrolled  among  the  records  of 
the  said  Court  of  Quarter  Sessions. 

3.  So  soon  as  the  said  new  footpath  shall  have  been  certified  as  com- 
plete and  in  good  condition  and  repair,  the  council  shall  cause  that 
portion  of  the  footpath  which  lies  between  the  points  marked 

and  and  represented  by  the  part  coloured  on  the  plan 

hereunto  annexed,  to  be 'stopped  up  entirely,  to  the  end  that  all  public 
rights  on  and  over  such  part  of  the  said  footpath  may  be  extinguished, 
and  the  said  part  become  vested  in  the  said  [landowner]  free  from  all 
public  rights. 

4.  The  council  will  properly  fence  off  the  said  footpath  at  [here 
describe  the  places  where  fencing  is  to  he  done^\  to  the  satisfaction  of  the 
said  [landowner]  or  his  agent,  and  hereafter  will  at  all  times  maintain 
such  fences  in  good  condition  and  repair. 

1  Here  describe  the  part  or  parts  of  the  footpath  to  be  diverted 
or  stopped  up,  following  the  wording  given  in  the  descriptive  part  of 
Forms. 

2  Or,  the  parish  meeting,  as  the  case  may  be. 

3  This  necessitates  a  formal  application  to  Quarter  Sessions. 

*  The  fencing  may  be  only  for  the  altered  portions  or  for  the  whole  foot- 
path.    This  shoxild  be  made  clear. 


rOECE  AND  AEMS  149 

5.  The  council  will  at  all  times  keep  and  maintain  the  said  footpath  ^ 
in  such  good  repair  and  condition  as  may  be  necessary  for  its  use  as  a 
public  footpath. 

6.  Any  rights  in  the  ground  or  soil  of  the  said  footpath  to  which  the 
said  [landowner]  is  entitled,  or  maj^  hereafter  become  entitled  to  as  owner 
of  the  land  adjacent  thereto,  shall  not  be  deemed  to  be  interfered  with 
or  prejudiced  by  this  agreement. 

7.  All  the  costs,  charges,  and  expenses  of  diverting  and  stopping  up 
the  said  footpath,  including  the  notices  required  by  law  ^  and  the  legal 
costs  of  the  application  to  the  said  Quarter  Sessions,  shall  be  borne  by 
the  said  council. 

8.  This  agreement  shall  be  void  unless  the  order  of  the  said  Quarter 
Sessions  for  the  diversion  and  stopping  up  of  the  said  footpath  in  the 
manner  and  direction  hereinbefore  described  shall  be  obtained  before  the 
expiration  of  calendar  months  from  the  date  hereof. 

[Seal  of  the  Rural  District  Council] 

[Signature  and  seal  of  landowner.] 


Footway. — See  Footpath. 

For. — The  word  "for"  was  read  as  meaning  "for  the  purpose 
of"  in  A.-G.  v.  Sille77i,  1864,  33  L.  J.  Ex.  209,  213;  and  in  Marshall  v. 
Richardson,  1889,  58  L.  J.  M.  C.  45. 

If  one  promises  to  do  one  thing  "  for  "  another  thing,  the  word  "  for  " 
imports  that  the  doing  of  such  other  thing  is  a  condition  precedent  to 
the  performance  of  the  one  promised,  unless  a  contrary  intention  appears 
{Thorp  v.  Thorp,  1701,  12  Mod.  460,  461). 

Signing  "  for  "  another  makes  such  other  person,  if  anyone,  liable  on 
the  document  {Aggs  v.  Nicholson,  1856,  1  H.  &  N.  165),  unless  by  the 
custom  of  a  particular  trade  the  signatory  is  also  liable  {Pike  v.  Ongley, 
1887,  18  Q.  B.  D.  708).  Where  two  directors  and  the  secretary  of  a 
company  which  had  no  power  to  accept  bills  accepted  one  "  for  and  on 
behalf  of  "  the  company,  it  was  held  that  they  were  liable  for  the  false 
representation  of  fact  that  they  had  authority  to  accept  the  bill  (  West 
London  Commercial  Bank  v.  Kitson,  1884,  13  Q.  B.  D.  360). 

A  photograph  is  not  made  "  for  or  on  behalf  of  "  a  person  within  the 
meaning  of  the  proviso  to  sec.  1  of  the  Fine  Arts  Copyright  Act,  1862, 
where  such  person  makes  no  payment  to  the  photographer,  and  it  is  the 
intention  of  the  parties  that  the  photographer  shall  keep  the  negative 
and  have  the  right  to  sell  copies  {Melville  v.  Mirror  of  Life  Co.,  [1895] 
2  Ch.  531). 

See  also  Stroud,  Jud.  Diet,  s.v.,  "  For." 

Forbearance. — As  to  forbearance  being  a  sufficient  considera- 
tion for  a  contract,  see  Contract,  Vol.  III.  p.  538. 

Force  and  Arms. — Under  the  common -law  system  of 
pleading,  it  was  necessary,  in  counts  for  misdemeanor  or  civil  trespass, 

^  This  clause,  though  sometimes  inserted,  is  not  usual. 

2  The  Highway  Act  requires  certain  notices  to  be  posted  on  the  footpath. 
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to  insert  the  words,  with  "  force  and  arms  "  {vi  et  armis)  "  and  agajnst 
the  peace "  (et  contra  pacem),  and  if  the  words  were  omitted  the  count 
was  demurrable  (Day  v.  Edivards,  1794,  5  T.  R.  648;  3  Chitty,  PI, 
Tth  ed.,  536). 

Prior  to  1546  it  was  usual  not  only  to  insert  these  words  in  felony 
indictments,  but  also  to  specify  particular  weapons  as  carried  by  the 
offenders.  The  specification  was  rendered  unnecessary  by  37  Hen.  viii. 
c.  8,  but  was  continued  where  it  could  be  proved  an  aggravation  of 
the  offence  (Hawk.,  P.  C,  bk.  ii.  c.  25,  ss.  90,  91 ;  and  see  bk.  i.  c.  76, 
s.  245,  as  to  indictments  for  nuisance  to  highways).  See  Forcible 
Entry. 

The  insertion  of  these  words  was  rendered  unnecessary  in  criminal 
pleadings  by  14  &  15  Vict.  c.  100,  s.  24,  and  in  civil  proceedings  by 
sec.  49  of  the  C.  L.  Procedure  Act,  1852,  15  &  16  Vict.  c.  76. 

Forcible  Entry  and  Detainer.— 1.  As  to  entry  for 
purposes  of  justice,  see  Arrest  ;  Execution  ;  Sheriff. 

2.  A  person  whose  goods  have  been  wrongfully  taken  is,  it  is  said, 
entitled  to  use  force  to  recover  them  from  the  wrong- doer  if  he  refuses 
to  give  them  up  (2  Hawk.,  P.  C,  bk.  i.  c.  64,  s.  1).  But  a  person  who 
was  disseised  of  his  lands  could,  it  is  said,  at  common  law  in  most  cases 
lawfully  regain  possession  by  force. 

3.  It  is  also  said  that  forcible  entry  on  and  detainer  of  lands  is  a 
common-law  misdemeanor,  and  a  form  of  indictment  is  given  in  Archbold, 
Cr,  PL,  23rd  ed.,  1905,  p.  1112.  These  two  statements  are  difficult  to 
reconcile,  and  the  latter  rests  only  on  a  dictum  of  Wilmot,  J.,  in  B,  v. 
Bake,  1765,  3  Burr.  1731 ;  and  it  was  held  in  B.  v.  Storr,  1765,  3  Burr. 
1698,  that  an  indictment  will  not  lie  for  a  mere  civil  trepass,  although 
in  civil  as  well  as  criminal  proceedings  for  trespass  the  words  "  by  force 
and  arms  and  against  the  peace"  were  then  necessary  (Baucles  Case, 
1603,  Cro.  Jac.  41).  If  the  entry  was  made  by  three  or  more  it  would 
be  a  Riot  (Dalton,  Country  Justices,  c.  44),  and  the  case  of  B.  v.  Wilson, 
1799,  8  T.  R.  357;  4  R.  R.  694,  can  be  justified  on  this  ground,  and  the 
further  opinion  of  the  Court  at  p.  364,  expressly  limits  the  judgment  to 
forcible  entry  without  any  title,  and  avoids  contradicting  the  dicta  of 
Hawkins  as  to  forcible  entry  on  legal  title  (bk.  i.  c.  64,  s.  1).  But  the 
indictment  at  common  law  seems  to  have  been  regarded  as  convenient 
in  cases  falling  short  of  riot  where  it  was  desired  to  call  the  prosecutor 
as  a  witness  (B.  v.  Williams,  1829,  9  Barn.  &  Cress.  549 ;  4  Man.  &  Ry. 
471),  as  he  was  held  interested  and  incompetent,  in  proceedings  under 
this  statute  until  the  change  in  the  law  of  Evidence.  It  is  difficult  to 
suppose  that  the  statutes  now  to  be  mentioned  would  have  been  passed 
except  to  supplement  the  defects  of  the  common  law. 

In  1381  (5  Rich.  ii.  c.  7)  it  was  enacted  that  "none  shall  from 
henceforth  make  any  entry  into  any  lands  and  tenements  but  in  case 
where  entry  is  given  by  law ;  and  in  such  case  not  with  strong  hand 
(a  forte  main),  nor  with  multitude  of  people,  but  only  in  peaceable  and 
easy  manner.  And  if  any  man  henceforth  do  to  the  contrary  and  be 
thereof  duly  convicted,  he  shall  be  punished  by  imprisonment  of  his 
body,  and  thereof  ransomed  [i.e.  fined]  at  the  king's  will."  The  offence 
is  triable  at  Quarter  Sessions. 

The  statute  was,  in  1391  and  1393  (15  Rich.  ii.  c.  2 ;  17  Rich.  Ii.  c.  8), 
confirmed  and  extended  to  other  possessions  and  ecclesiastical  benefices, 
and  in  1429  (8  Hen.  vi.  c.  9)  extended  to  forcible  detainer  of  possession, 
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whether  the  entry  was  or  was  not  forcible.  In  1624  (21  Jas.  i.  c.  8,  s.  4) 
a  practice  of  removing  indictments  for  forcible  entry,  so  as  to  delay 
or  prevent  trial  and  conviction,  was  discouraged  by  a  provision  as  to 
requiring  a  recognisance  from  the  defendant  before  the  writ  of  certiorari 
is  allowed,  i.e,  acted  on  by  the  Court  of  Quarter  Sessions. 

An  entry  to  be  forcible  within  the  statutes  must  be  something  more 
than  a  mere  civil  trespass  {R.  v.  Storr,  1765,  3  Burr.  1698  ;  B.  v.  Smyth, 
1832,  5  Car.  &  P.  201).  It  must  be  made  for  the  purpose  of  taking 
possession,  and  in  a  violent  manner  and  not  merely  by  a  trick,  whether 
the  violence  consists  in  actual  force  or  such  a  show,  of  force  as  to 
prevent  resistance,  or  threats  of  personal  violence,  or  breaking  open  a 
house,  or  collecting  together  an  unusual  number  of  persons  to  effect  the 
entry  (Steph.  Dig.  Cr.  La%i\  5th  ed.,  p.  61).  A  detainer  is  forcible  if  it 
follows  on  a  wrongful  entry,  whether  forcible  or  not,  if  it  is  accomplished 
in  a  manner  which  as  to  an  entry  would  be  forcible.  The  existence  of 
a  right  of  entry  is  no  defence  to  an  indictment  if  the  entry  was  made 
forcil3ly  by  the  defendant,  and  not  with  the  aid  of  the  officers  and  under 
the  authority  of  a  Court  of  justice. 

The  offence  is  not  committed  where  the  entry  is  made  upon  lands  in 
the  possession  of  a  bailiff  or  servant  of  the  defendant,  since  such  posses- 
sion is  that  of  the  master ;  but  is  committed  where  one  joint-tenant  or 
tenant  in  common  forcibly  ousts  another  (Hawk.,  P.  (7.,  bk.  i.  c.  64,  ss. 
32,  33).  It  is  committed  where  a  landlord  forcibly  takes  possession  of 
premises  when  a  tenant's  term  has  expired  {Taunton  v.  Costar,  1798, 
7  T.  R.  431 ;  4  R.  R.  481 ;  but  see  Jones  v.  Foley,  [1891]  1  Q.  B.  730). 

It  is  not  clear  how  far  the  statutes  extend  to  incorporeal  heredita- 
ments (see  Russell  on  Crimes,  6th  ed.,  vol.  i.  p.  721).  But  they  apply 
not  only  in  the  case  of  persons  in  possession  of  freeholds,  but  also  to 
copyholds  or  customary  freeholds,  to  leaseholds  for  years,  and  to 
tenancies  by  elegit.  In  some  of  the  old  precedents  the  indictment 
avers  not  only  in  whom  the  freehold  is,  but  also  the  possession  of 
tenants  under  lease  or  copy  of  Court  roll. 

The  old  controversies  (Russell  on  Crimes,  6th  ed.,  vol.  i.  p.  727)  as  to 
the  form  of  an  indictment  for  forcible  entry  are  not  of  importance  since 
14  &  15  Vict.  c.  100,  s.  1 ;  but  it  is  necessary  to  identify  the  property 
in  question,  and  in  the  case  of  a  charge  under  the  statute  to  use  some 
of  the  words  of  the  statute,  and  in  the  case  of  a  common-law  indict- 
ment to  allege  sufficient  force  to  show  a  riot  or  more  than  a  mere  civil 
trespass. 

It  is  usual  to  set  out  the  title  of  the  person  ousted  with  sufficient 
fulness  to  entitle  the  Court  to  award  a  writ  of  restitution  (Russell  on 
Grimes,  6th  ed.,  vol.  i.  p.  726),  but  it  is  not  necessary  to  allege  or  prove 
more  than  the  prosecutor's  possession,  and  the  title,  if  set  out,  cannot 
be  impeached  by  the  defendant.  The  statements  in  Russell  on  Crimes, 
6th  ed.,  vol.  i.  p.  726,  seem  to  rest  on  an  imperfect  reading  of  the 
statutes  and  confusion  between  the  conditions  needed  for  an  indictment 
and  those  required  to  justify  a  writ  of  restitution.  All  the  prosecutor 
need  show  is  that  for  civil  purposes  the  legal  possession  was  in  him  at 
the  date  of  entry  {Lows  v.  Telford,  1876,  1  App.  Cas.  414;  B.  v.  S^nyth, 
1832,  5  Car.  &  P.  201 ;  B.  v.  Child,  1847,  2  Cox  C.  C.  102;  B.  v.  DiUmi, 
1817,  2  Chit.  K.  B.  314;  B.  v.  Hoare,  1817,  6  M.  &  S.  266;  18  R.  R. 
368).  Absence  of  title  in  the  prosecutor  is  no  defence  to  an  indictment 
for  forcible  entry,  the  gist  of  it  being  the  public  force  {B.  v.  Studd,  1866, 
14  W.  R.  806).     A  licence  by  tenant  to  landlord  to  eject  him  without 
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process  of  law  is  void,  and  no  answer  to  a  charge  of  forcible  entry 
{Edtvick  V.  Hawkes,  1881,  18  Ch.  D.  199).  But  it  has  been  held  in 
Browne  v.  Dawson,  1840,  12  Ad.  &  E.  624,  and  Scott  v.  Brown,  1885, 
51  L.  T.  746,  that  the  owner  of  property  could  forcibly  eject  a  mere 
trespasser. 

Under  15  Eich.  ii.  c.  2  and  8  Hen.  vi.  c.  9,  justices  are  given  a  sum- 
mary jurisdiction  to  convict  on  their  own  view — (1)  on  a  forcible  entry; 
(2)  on  a  forcible  detainer  after  an  unlawful,  even  if  peaceable,  entry. 
They  have  a  discretion  not  controllable  by  mandamus  {Ex  parte  Davy, 
1842,  2  Dow.  P.  C.  K  S.  24).  But  it  has  rarely  been  exercised,  and 
their  convictions  under  this  power  are  narrowly  scrutinised  and  usually 
quashed  {B.  v.  Oaldey,  1832,  4  Barn.  &  Adol.  307;  B.  v.  Wilson,  1834, 
1  Ad.  &  E.  627 ;  1835,  3  Ad.  &  E.  817 ;  Attwoocl  v.  Joliffe,  1848,  3  New 
Sess.  Cas.  116). 

Eestitution  of  possession  to  the  person  disseised  may  be  awarded,  as 
to  freeholds  under  the  earlier  Acts,  and  as  to  copyholds  and  leaseholds 
by  21  Jas.  I.  c.  15 — (1)  as  a  matter  of  discretion  before  trial,  and  after 
finding  of  an  indictment  under  the  statutes  {B.  v.  Hake,  1826,  4  Mann. 
&  Ey.  48371. ;  B.  v.  Harland,  1838,  8  Ad.  &  E.  826) ;  (2)  after  conviction 
when  the  writ  is  of  right,  and  of  course.  When  the  indictment  is 
removed  by  certiorari,  the  High  Court  acquires  the  power  and  duties 
of  the  original  Court  as  to  issue  of  the  writ.  As  to  the  present  powers 
and  practice  of  the  High  Court,  see  Short  and  Mellor,  Crown  Br,,  p.  447. 

The  right  to  a  writ  of  restitution  is  defeated  by  proof  of  three  years' 
uninterrupted  possession  before  indictment  by  the  defendant  irrespective 
of  title  (8  Hen.  vi.  c.  9 ;  31  Eliz.  c.  11).  The  civil  remedy  for  forcible 
entry  was  under  8  Hen.  vi.  c.  9,  by  assize  of  novel  disseisin  or  action  of 
trespass  for  treble  damages.  It  was  taken  away  in  1879,  42  &  43  Vict, 
c.  49,  and  now  the  remedy  is  by  action  of  trespass  to  land  to  which  it  is 
a  defence  to  prove  a  good  title  even  if  the  entry  was  forcible.  But  the 
defence  does  not  cover  assault  or  injury  to  goods  in  the  course  of  the 
entry  {Beddall  v.  Maitland,  1881,  17  th.^D.  174;  Beattie  v.  Mair,  1882, 
10  L.  E.  Ir.  208).  See  also  Jones  v.  Foley,  [1891]  1  Q.  B.,  at  p.  733, 
where  Day,  J.,  appears  to  have  doubted  Beddall  v.  Maitland. 

Every  forcible  entry  involves  breach  of  close,  and  in  civil  proceedings 
the  fact  that  an  entry  is  forcible  is  merely  a  matter  of  aggravation 
(Bullen  and  Leake,  Brec.  BL,  3rd  ed.,  p.  420?i.). 

The  lawful  and  peaceable  modes  of  re-entering  into  possession  of 
lands  are  dealt  with  under  Landlord  and  Tenant. 

[AutJwrities. — Hawk.,  P.  C,  bk.  i.  c.  64;  Bac.  Ahr.,  tit.  "Forcible 
Entry;"  Vin.  Ahr.,  do.;  Burn,  Justice,  30th  ed.,  do. ;  Com.  Dig.,  do. ;  Stone's 
Justices'  Manual,  do. ;  Eussell  on  Crimes,  6th  ed.,  vol.  i.  p.  717 ;  Archbold, 
Cr.  BL,  23rd  ed.,  1905,  p.  1122;  Foa  on  Landlord  and  Tenant,  3rd  ed., 
1901 ;  Woodfall  on  Landlord  and  Tenant,  17th  ed.,  1902.  See  also 
"  Statutes"  of  Forcible  Entry  and  their  Effect  on  Civil  Eights,"  37  Sol.  J., 
pp.  791,  820,  837.] 

Foreclosure — Foreclosure  in  theory,  at  least,  is  merely  a 
decree  determining  the  equitable  right  of  a  mortgagor  to  redeem  after 
the  mortgagee's  estate  has  become  absolute  at  law  (see  Bonham  v. 
Newcomh,l^Q^,  1  Vern.  232;  23  E.  E.  435;  Sampson  v.  Battison,  1842, 
1  Hare,  533;  ^^  E.  E.  1143;  58  E.  E.  178;  Carter  v.  Wake,  1877, 
4  Ch.  D.  605) ;  and,  as  enforcing  a  personal  contract,  may  be  of  lands 
out  of  the  jurisdiction  {Baget  v.  Bde,  1874,  L.  E.  18  Eq.  126).     [An 
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action  for  foreclosure  lies  immediately  the  mortgagor  makes  default,  i.e. 
immediately  the  estate  is  forfeited  at  law.  Foreclosure  will  lie  for  non- 
payment of  interest  although  the  principal  is  not  due ;  where,  that  is, 
the  estate  at  law  is  forfeited  by  such  non-payment  (  Williams  v.  Morgariy 
[1906]  1  Ch.  804).] 

A  mere  charge  does  not  give  right  to  a  foreclosure,  whether  it  is  by 
will  {In  re  Owen,  [1904]  3  Ch.  220)  or  by  deed  (Trenchard  v.  Tennant, 
1869,  L.  K.  4  Ch.  537 ;  see  also  Stamford  Banking  Co.  v.  Ball,  1862,  4  De 
G.,  r.  &  J.  310;  45  E.  R  1203).  Speaking  generally,  the  owner  of  an 
equitable  charge  or  lien  as  a  security  has  a  right  to  a  judicial  sale  (per 
Lindley,  L.J.,  Marshall  v.  South  Staff.  Tramways  Co.,  [1895]  2  Ch.  50). 

However,  it  has  been  held  that  debenture-holders  of  an  ordinary 
limited  company  were  entitled  to  foreclosure,  although  the  debentures 
merely  charged  the  property  {Sadler  v.  Worley,  [1894]  2  Ch.  170 ;  see 
form  of  foreclosure  order  in  a  debenture-holder's  action ;  Welch  v. 
National  Cijcle  Co.,  1886,  W.  K  p.  97,  set  out  at  length.  Palmer's  Com- 
pany Precedents,  9th  ed.,  vol.  iii.,  "  Debentures,"  p.  724 ;  and  also  Oldrey  v. 
Union  Wm^hs  Co.,  1895,  W.  N.  77 ;  72  L.  T.  627).  But  foreclosure  will 
only  be  decreed  when  all  debenture-holders  are  parties,  otherwise  sale 
(see  In  re  Continental,  etc.,  Co.,  [1897]  1  Ch.  511). 

So  a  judgment  creditor  has  been  held  entitled  [by  virtue  of  the 
charge  given  by  sec.  13  of  1  &  2  Vict.  c.  110,  upon  the  land  of  the  judg- 
ment debtor]  {Jones  v.  Bailey,  1853,  17  Beav.  582;  51  E.  E.  1161; 
Messer  v.  Boyle,  1856,  21  Beav.'  559 ;  52  E.  R.  976 ;  per  StirHng,  J.,  In  re 
Owen,  [1894]  3  Ch.  p.  227 ;  Beckett  v.  Buckley,  1874,  L.  R.  17  Eq.  p.  435 ; 
but  see  contra.  Wells  v.  Kilpin,  1875,  L.  E.  18  Eq.  299). 

As  regards  mortgages  by  deposit  with  an  express  agreement  to 
execute  a  legal  mortgage,  the  mortgagee  is  clearly  entitled  to  foreclose 
{Underwood  v.  Joyce,  1861,  7  Jur.  N.  S.  566);  and  in  modern  cases  it 
has  been  held  that  a  mortgagee  by  deposit  without  any  memorandum  is 
entitled  to  foreclosure,  and  that  apart  from  statutory  power  this,  and 
not  sale,  is  his  proper  remedy  {James  v.  James,  1873,  L.  R  16  Eq.  153; 
Backhouse  v.  Charlton,  1878,  8  Ch.  D.  448).  These  cases  involve  the 
doctrine  that  a  deposit  by  deeds  implies  a  contract  to  execute  a  legal 
mortgage  which  in  older  cases  was  treated  as  doubtful  (see  per  Lord 
Cranworth  in  Eoherts  v.  Croft,  1857,  2  De  Gl.  &  J.  1 ;  44  E.  R  887; 
Matthews  v.  Goodden,  1862,  31  L.  J.  Ch.  282).  And  as  observed  in 
Ash  burner  on  Mortgages,  p.  337,  in  the  cases  of  James  v.  James  and 
Backhouse  v.  Charlton,  ubi  supra,  the  judges  relied  on  Fryce  v.  Bury,  cited 
in  a  note  to  James  v.  James  (see  L.  R.  15  Eq.  p.  153),  and  reported  in 
23  L.  J.  Ch.  p.  676;  17  Jur.  p.  1173,  s.c.  18  Jur.  967;  1853,  2  W.  R 
pp.  6  and  216 ;  1853,  2  Dr.  11  and  41,  from  which  it  appears  there  was 
an  agreement  to  execute  a  legal  mortgage  by  one  brother  of  the  mort- 
gaged property,  which  was  not  noticed  in  James  v.  James,  ubi  supra, 
and  this  may  raise  a  doubt  whether  the  cases  support  the  doctrine,  but 
the  interest  of  the  brother  who  had  signed  this  agreement  was  that 
of  tenant  in  tail,  and  had  determined  and  had  descended  to  the  other 
brother  who  had  only  signed  at  the  foot  the  words  "I  join  in  the 
deposit"  without  more,  so  it  may  be  argued  that  the  case  may  be 
properly  treated  as  an  authority  for  the  doctrine.  However  this  may 
be,  the  judges  did  not  in  any  way  rest  their  judgments  on  the  memo- 
randum, and  it  seems  to  be  generally  treated  as  clear  that  a  deposit 
imphes  an  agreement  to  create  a  legal  mortgage.  See  Seton,  6th  ed., 
p.  2052;  Fisher  on  Mortgages,  3rd  ed.,  510,  4th  ed.,  p.  480,  and  5th  ed., 
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p.  477;  per  Jessel,  M.R,  in  Carter  v.  Wake,  1877,  4  Ch.  I).  606;  ^j^r 
Lord  Eomilly,  Smith  v.  Watson,  5  N.  E.  395;  Mellor  v.  Porter,  1883 
25  Ch.  D.  159;  ^a^e  v.  Wilson,  1882,  22  Ch.  D.  235;  Oldharfi  v! 
Stringer,  1884,  33  W.  E.  251 ;  and  per  Stirling,  J.,  In  re  Owen,  [1894] 

3  Ch.  227). 

A  mere  pledge  does  not  give  right  to  foreclosure  {Carter  v.  Wake, 

4  Ch.  D.  605),  but  a  transfer  of  shares  in  a  railway  company  does 
{General  Credit,  etc.,  v.  Glegr],  22  Ch.  D.  549),  [as  does  also  a  mere  deposit 
without  memorandum  or  transfer  of  a  certificate  of  shares  in  a  limited 
company  {Harrold  v.  Plenty,  [1901]  2  Ch.  314).  The  depositor  is 
entitled  to  foreclosure  or  sale  even  though  the  personal  debt  be  barred 
by  the  Statute  of  Limitations  {London  and  Midland  Bank  v.  Mitchell, 
[1899]  2  Ch.  161)]. 

A  Welsh  mortgage,  i.e.  giving  mere  right  to  receive  the  income  until 
debt  is  satisfied,  does  not  give  right  to  foreclosure  {Longuet  v.  Scaicen, 
1749,  1  Ves.  402 ;  Balfe  v.  Lord,  1842,  2  Dr.  &  War.  480  ;  59  E.  E.  786). 

A  mortgage  by  trust  for  sale  does  not  give  right  to  foreclosure 
{Schweitzer  v.  Mayheio,  1860,  31  Beav.  37;  54  E.  E.  1051;  Kirkivood  v. 
Thompson,  1865,  2  H.  &  M.,  per  Y.-C.  W.,  p.  402  ;  71  E.  E.  515  ;  Locking 
V.  Parker,  1872,  L.  E.  8  Ch.  30,  L.  J.  James;  see  per  Jessel,  M.E.,  In  re 
Alison,  1879,  11  Ch.  D.  284). 

But  in  In  re  Alison  the  Master  of  the  Eolls  said  that  if  the  mort- 
gagor had  filed  a  bill  to  redeem  such  a  mortgage  and  his  bill  had  been 
dismissed,  he  would  have  been  foreclosed.     See  11  Ch.  D.  p.  293. 

A  registered  charge  under  the  Land  Transfer  Act,  1875,  gives  a  right 
to  foreclosure  (s.  26). 

Though  it  has  been  held  (see  ante)  that  debenture-holders  of  an 
ordinary  limited  company  were  entitled  to  foreclosure,  debenture-holders 
of  companies  with  public  duties  are  not  entitled  to  foreclosure  or  sale 
{Fttrness  v.  Caterham  Ply.  Co.,  1854,  25  Beav.  614;  53  E.  E.  771;  see 
also  as  to  sale,  Gardner  v.  L.  C.  &  D.  Ply.  Co.,  1866,  L.  E.  2  Ch.  201 ; 
Blaker  v.  Herts  and  Essex  Waterworks  Co.,  1889,  41  Ch.  D.  399; 
Marshall  v.  South  Staff.  Co.,  [1895]  2  Ch.  36,  and  cases  cited  in 
Ashburner,  p.  342). 

So  foreclosure  is  not  decreed  when  the  Crown  is  interested  in  the 
equity  of  redemption,  but  the  Court  will  give  leave  to  apply  at  chambers 
for  a  rule,  or  order  a  sale  {Bartlett  v.  Pees,  1871,  L.  E.  12  Eq.  395; 
Hancock  v.  A.-G.,  1864,  33  L.  J.  Ch.  661). 

Proceedings  for  Foreclosure — Bankruptcy. — It  has  been  held  that  pro- 
ceedings for  foreclosure  need  not  be  in  the  Bankruptcy  Court  in  case  of 
bankruptcy  of  either  mortgagee  or  mortgagor  (  Waddell  v.  Toleman,  1878, 
9  Ch.  D.  212 ;  Px  parte  Fletcher,  1879,  10  Ch.  D.  610,  where  the  opinion 
was  expressed  that  the  Bankruptcy  Court  could  not  grant  foreclosure ; 
Fx  parte  Hirst,  11  Ch.  D.  278;  Bankruptcy  Act,  1883,  s.  112;  In  re 
Champagne,  Fx  parte  Kemp,  1893,  W.  N.  p.  153).  [In  case  of  the  bank- 
ruptcy of  the  mortgagor,  mortgagees  may  apply  in  the  bankruptcy  to 
have  their  securities  realised,  and  to  prove  for  the  balance,  if  any,  due 
to  them.] 

Infants. — When  an  infant  is  interested  in  the  equity  of  redemption, 
a  day  is  given  to  show  cause  against  the  decree  after  the  infant  attains 
twenty-one  {Newbury  v.  Marten,  1851, 15  Jur.  166  ;  Mellor  v.  Porter,  1883, 
25  Ch.  D.  159 ;  Gray  v.  Bell,  1882,  30  W.  E.  606 ;  Seton,  6th  ed.,  982). 
But  when  the  equity  of  redemption  was  devised  in  trust  for  sale  and  to 
divide  proceeds  among  children,  the  trustees  disclaiming  and  the  legal 
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merely  a  trustee  and  was  not  entitled  to  a  day  to  show  cause  {Foster 
V.  Parker,  1878,  8  Ch.  D.  147).  See  as  to  practice,  i.  Annual  Practice, 
1907,  p.  165. 

If  the  mortgagor  commences  proceedings  for  redemption  and  his  bill 
is  dismissed  or  he  does  not  pay  at  the  time  fixed  in  the  case  of  an  equit- 
able mortgage,  apparently  he  is  not  foreclosed  {Marshall  v.  Shrevjshury, 
1875,  L.  li.  10  Ch.  250);  but  in  the  case  of  a  legal  mortgagee  (except 
in  the  case  of  dismissal  for  want  of  prosecution)  he  is  {Inman  v.  Wearing, 
1850,  3  De  G.  &  Sim.  729  ;  64  E.  E.  680 ;  Marshall  v.  Shreivshcry,  sujm^a  ; 
Faulkner  v.  Bolton,  1835,  7  Sim.  319;  58  E.  E.  860;  40  E.  E.  155),  and 
according  to  this  case  the  Court  is  less  inclined  to  grant  him  favour  and 
open  the  foreclosure  when  he  is  plaintiff,  than  if  he  had  been  defendant 
to  a  foreclosure  action  (see  also  Novosielski  v.  Wakefield,  1811,  17  Ves. 
417;  34E.  E.  161). 

The  usual  order  in  a  redemption  action  is,  if  the  money  is  not  paid 
by  a  certain  time,  "let  this  action  stand  henceforth  dismissed  out  of 
the  Court;"  but  the  action  is  not  dead  if  default  be  made,  as  it  is 
necessary  to  make  another  application  to  get  an  absolute  dismissal,  and 
though  the  time  fixed  has  passed  relief  would  be  granted  in  case  non- 
payment had  been  through  accident  or  mistake  {Collinson  v.  Jeffrey, 
[1896]  1  Ch.  644). 

Proceedings  for  foreclosure  are  assigned  to  the  Chancery  Division 
(Judicature  Act,  1873,  s.  34,  subs.  3),  but  it  has  been  held  that  the  venue 
for  trial  may  be  laid  at  the  assizes  {Philips  v.  Beale,  1884,  26  Ch.  D.  621 ; 
Order  36,  r.  1 ;  but  see  Powell  v.  Cohh,  1885,  29  Ch.  I).  486 ;  Reynolds  v. 
Bishop  of  Liverpool,  9  T.  E.  p.  46). 

In  any  simple  case  where  questions  of  priority  are  not  involved,  and 
an  order  for  payment  is  not  required,  the  proceedings  should  be  by 
summons;  and  if  in  such  a  case  an  action  by  writ  is  commenced  the 
costs  of  an  originating  summons  only  will  be  allowed  {Barr  v.  Harding, 

1888,  36  W.  E.  216). 

Notwithstanding  the  wide  terms  of  Order  55,  r.  8,  enabling  the 
Court  to  "pronounce  such  judgment  as  the  nature  of  the  case  may 
require,"  it  seems  that,  where  there  is  a  question  of  priority  {In  re  Giles, 

1889,  43  Ch.  D.  391),  or  where  an  order  for  payment  is  claimed,  the 
action  should  be  by  writ,  [as  in  Farrar  v.  Lacy,  1881,  31  Ch.  D.  42],  and 
the  costs  have  been  allowed  even  where  the  claim  for  payment  has 
been  refused  {Brooking  v.  Skewis,  1887,  58  L.  T.  73). 

In  an  action  by  summons  for  foreclosure  the  usual  course  is  to 
proceed  under  Order  55,  r.  ba,  and  following  rules,  and  not  under 
Order  15,  E.  S.  C,  1883,  for  an  account  (see  Blake  v.  Harvey,  1885,  29 
Ch.  D.  p.  831 ;  Bissett  v.  Jones,  1886,  32  Ch.  D.  635),  though  orders  for 
foreclosure  have  been  made  under  Order  15  (see  Smith  v.  Davies,  1884, 
28  Ch.  D.  650;  1886,  31  Ch.  D.  595;  London  Loan,  etc,  Co.  v.  Wall,  30 
Sol  J.  338 ;  Dyott  v.  Nevile,  1887,  W.  K  p.  35).  Under  Order  54a  a 
question  of  construction  of  the  mortgage  may  be  decided  on  summons 
[without  any  relief  by  way  of  redemption  or  foreclosure  being  asked] 
{In  re  Nohhs,  [1896]  2  Ch.  830)  where  the  application  was  by  mortgagor. 

Possession. — The  WTit  or  summons  should,  in  cases  where  it  is  advisable, 
ask  for  delivery  of  possession  {Best  v.  Applegate,  1887,  37  Ch.  D.  43;  Keith 
V.  Day,  1888,  39  Ch.  D.  452 ;  Lacon  v.  Tyrrell,  1874,  56  L.  T.  483 ;  see  Le 
Bas  V.  Grant,  1895,  64  L.  J.  Ch.  621 ;  1895,  W.  K,  where  it  was  held  that 
if  possession  was  not  claimed  by  the  writ  or  summons  it  could  not  be 
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granted  ex  parte  after  decree;  see  also  Wood  v.  Wheater,  22  Ch.  D.  281). 
But  where  the  rule  nisi  provides  for  possession  it  may  be  granted  ex  parte 
(Withall  V.  J^ixon,  1885,  28  Ch.  D.  413).  So  if  defendant  is  served  the 
delivery  of  possession  may  be  included  in  the  decree  absolute  though  not 
asked  for  in  the  summons  (Best  v.  Applegate,  ubi  supra).  [The  order  for 
possession  should  contain  a  description  of  the  property  sufficient  to  indicate 
what  it  is  in  the  writ  of  possession  {Tliynne  v.  Sari,  [1891]  1  Ch.  79).] 

Parties  to  Foreclosure  Action. — All  incumbrancers  subsequent  to  the 
plaintiff,  and  all  persons  interested  in  the  equity  of  redemption,  should 
be  parties,  [for  example,  assignees  of  the  mortgagor,  creditors  who  by 
execution  have  obtained  an  interest,  a  dowress,  subsequent  mortgagees, 
but  not  a  tenant  from  year  to  year]  see  Seton,  6th  ed.,  pp.  1932-1937 
{Griffith  V.  Pound,  45  Ch.  D.  566 ;  see  Moore  v.  Morton,  1886,  82  L.  T. 
(Journ.)  98 — in  this  case  a  subsequent  incumbrance  had  been  discovered 
after  decree  nisi  for  foreclosure  against  the  mortgagor,  and  in  a  second 
action  to  foreclose  the  incumbrancer,  it  was  held  that  the  decree  could  not 
be  made  without  the  mortgagor  being  a  party). 

An  executor  or  trustee  sufficiently  represents  beneficiaries.  So  held 
before  the  addition  to  the  rules  in  1893  {In  re  Mitchell,  1892,  65  L.  T. 
851 ;  see  now  Order  16,  r.  8 ;  see  Ashburner,  1897,  p.  530). 

Judgment  for  Foreclosure. — In  the  case  of  a  legal  mortgage,  there 
being  no  subsequent  mortgagees,  the  ordinary  form  of  judgment  is  for 
an  account  [of  what  is  due  under  and  by  virtue  of  the  mortgage],  and  on 
the  mortgagor  paying  the  amount  certified  at  a  place  and  a  time  named 
(usually  six  months)  the  mortgagee  shall  reconvey  and  deliver  deeds, 
and  in  default  of  payment  the  mortgagor  be  foreclosed  (Seton,  6th  ed., 
p.  1895).  In  the  case  of  an  equitable  mortgage  [the  form  of  order 
contains  a  declaration  that  the  deeds  have  been  deposited  with  the 
mortgagee,  and  that  he  is  entitled  to  be  considered  as  a  mortgagee, 
accounts  are  directed  and  the  depositor  is  foreclosed  on  non-payment 
as  in  the  case  of  a  legal  mortgage],  with  the  addition  that  the  mortgagor 
shall  execute  a  conveyance  to  the  mortgagee  (Seton,  6th  ed.,  p.  2042). 
A  conveyance  on  such  a  judgment  of  an  equitable  mortgage  requires  a 
stamp  as  in  an  ordinary  conveyance  on  sale  of  an  equity  of  redemption 
{Huntingdon  v.  Commissioners  of  Inland  Revenue,  [1896]  1  Q.  B.  422). 

As  to  attending  at  the  place  fixed  for  payment,  see  Cox  v.  Watson, 
1877,  7  Ch.  D.  196  ;  Ashburner,  p.  546,  and  cases  there  cited. 

As  to  the  application  to  make  the  foreclosure  absolute,  see  Seton, 
6th  ed.,  pp.  1989  et  seq.,  an  affidavit  of  non-payment  or  non-attendance  by 
or  on  part  of  the  mortgagor  is  required,  and  the  practice  is  (notwithstand- 
ing National  Permanent,  etc.,  Society  v.  Paper,  [1892]  1  Ch.  57)  [that  the 
mortgagor  has  received  nothing  on  account  of  the  amount  found  to  be 
due  (see  D.  C.  R,  No.  1542)]. 

In  any  application  by  writ  the  mortgagee  may  also  obtain  judgment 
on  the  account  for  payment  {Farrer  v.  Lacy,  Hartland  &  Co.,  1883,  25 
Ch.  D.  636 ;  1885,  31  Ch.  D.  42),  [and  whether  payment  is  asked  for  in 
the  action  or  not,  a  second  action  on  the  covenant  is  improper  {Poulett  v. 
Hill,  [1893]  1  Ch.  277;   Williams  v.  Himt,  [1905]  1  K.  B.  512).] 

As  to  the  date  for  payment  when  the  amount  is  admitted  or  proved 
at  the  hearing,  see  Farrer  v.  Lacy,  Hartland,  uhi  supra ;  Hunter  v.  Myatt, 
1884,  28  Ch.  D.  181 ;  Instone  v.  Elmslie,  1886,  54  L.  T.  730). 

For  judgment  where  an  account  is  directed,  see  Poidett  v.  Hill,  [1893] 
1  Ch.  277 ;  where  there  are  collateral  securities  {Dyson  v.  Morris,  1842, 
1  Hare,  p.  423 ;  66  E.  E.  1094;  58  E.  E.  118). 
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'  ^^When  there  are  mortgages  subsequent  to  that  of  the  plaintiff,  if  there 
is  no  question  as  to  priorities  and  the  subsequent  incumbrancers  appear, 
successive  redemptions  are  usually  given — six  months  to  the  first  mort- 
(Tagee,  three  months  or  sometimes  one  month  to  each  of  the  others 
successively  (see  as  to  old  practice,  Titley  v.  Davies,  1743,  2  Y.  &  C.  C. 
399;  63  E.  E.  177;  60  E.  E.  218;  and  see  Beevor  v.  Luck,  1867,  L.  E. 
4  Eq.  537 ;  Loveday  v.  Chapman,  1875,  32  L.  T.  689 ;  Sweet  v.  ComUey, 
1881,  25  Ch.  D.  463?i. ;  see  as  to  the  modern  practice,  DoUe  v.  Manley, 
1885,'  28  Ch.  D.  664;  Piatt  v.  Mendel,  1884,  27  Ch.  D.  246 ;  Coleman  v. 
Zlewellin,  1886,  34  Ch.  D.  143,  from  which  it  appears  that  if  either 
subsequent  incumbrancers  do  not  appear,  or  there  is  a  question  of 
priorities,  only  one  period  will  be  fixed  for  all  without  prejudice  to 
their  rights  as  between  themselves;  see  also  as  to  cases  of  priorities, 
Bartlctt  V.  Bees,  1871,  L.  E.  12  Eq.  395  ;  Edivards  v.  Martin,  1858,  7  W.  E. 
30;  General  Credit,  etc.  v.  Glegg,  1883,  22  Ch.  D.  549;  Smith  y.  Olding, 
1884,  25  Ch.  D.  462).  So  where  the  subsequent  incumbrances  were 
created  on  the  same  day  {Long  v.  Storie,  1853,  23  L.  J.  Ch.  200),  or  they 
claimed  under  one  puisne  incumbrance  {Loveday  v.  Chapman,  1875, 
32  L.  T.  N.  S.  689),  and  in  the  case  of  a  judgment  creditor  {Bates  v. 
milcoat,  1852,  16  Beav.  139;  51  E.  E.  730;  Stead  v.  Banks,  1852,  5  De 
G.  &  Sm.  560;  64  E.  E.  1242),  only  one  time  was  fixed  for  all  (Seton, 
6th  ed.,  p.  1983). 

See  for  a  form  of  order  in  a  complicated  case  where  there  was  a 
jointure  ranking  between  the  incumbrances,  Smithett  v.  Hesketh,  1890, 
44Ch.  D.  161. 

Enlarging  time  (1)  for  redemp)tion  after  judgment  nisi,  and  (2)  after 
final  judgment,  i.e.  opening  foreclosure.  [On  sufiicient  grounds  the  period 
fixed  for  payment  by  the  order  nisi  will  be  extended,  examples  of  such 
grounds  are  where  the  order  has  been  appealed  from,  and  where  the  death 
of  the  mortgagor  has  occurred  before  the  expiration  of  the  period,  but  after 
foreclosure  absolute,  relief  will  only  be  given  under  exceptional  circum- 
stances, such  as  fraud  or  oppression]  {Patch  v.  Ward,  1867,  L.  E.  3  Ch.  203). 
The  time  for  payment  is  enlarged  after  the  judgment  nisi  on  a  case  being 
shown,  only  on  the  terms  that  the  mortgagor  pays  interest  and  costs. 
already  certified  due  {Whatton  v.  Cradock,  1836,  1  Keen,  267;  48  E.  E. 
309 ;  Brewin  v.  A^istin,  1838,  2  Keen,  211 ;  48  E.  E.  609  ;  Elton  v.  Curteis,. 
1881,  19  Ch.  D.  49 ;  Finch  v.  Shaw,  1854,  20  Beav.  555 ;  52  E.  E.  718), 
even  in  the  cases  of  infant  mortgagors  {Coombe  v.  Stewart,  1851, 13  Beav.. 
Ill;  51  E.  E.  44);  but  enlarging  the  time  is  not  a  matter  of  course, 
— some  reason  must  be  shown  {Nanny  v.  Edwards,  1827,  4  Euss.  125 ;. 
38  E.  E.  752;  28  E.  E.  24).  It  must  be  shown  that  the  estate  is 
sufficient  security  {Eyre  v.  Hanson,  2  Beav.  479;  48  E.  E.  1266;  58 
E.  E.  253;  see  generally,  Seton,  6th  ed.,  pp.  1987,  1996). 

There  have  been  several  cases  on  the  question  of  enlarging  the  time 
where  rents  have  been  received  after  judgment  and  before  it  is  made- 
absolute  {Prees  v.  Coke,  1870,  L.  E.  6  Cifi.  645,  where  it  was  said  by  the 
L.JJ.,  that  the  final  order  cannot  be  obtained  if  rents  have  been  received 
during  that  period;  Webster  v.  Patteson,  1884,  25  Ch.  D.  626;  Constable 
V.  Hoivick,  1858,  5  Jur.  N.  S.  331 ;  Collimon  v.  Jeffrey,  [1896]  1  Ch.  646 
(a  redemption  action);  Boss  Commissioners  v.  Udtorne,  1890,  W.  K  92;. 
see  contra,  National  Permanent,  etc..  Society  v.  Paper,  [1892]  1  Ch.  54). 
But  the  question  is  avoided  where  the  first  order  provides  for  an  account 
of  such  moneys  (see  Coleman  v.  Llewellin,  1886,  34  Ch.  D.  143 ;  Smith 
V.  Pearman,  1888,  36  W.  E.  681);  and  though  North,  J.,  refused  tc 
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insert  such  a  direction  in  Cheston  v.  Wells,  [1893]  2  Ch.  151,  it  seems 
to  have  become  the  settled  practice  to  do  so  {Barter  v.  Jeckells,  1893, 
W.  N.  91;  Church  v.  Godwin,  38  Sol.  J.  10;  Lush  v.  Sebright,  1894,  71 
L.  T.  59).  The  form  of  judgment  in  these  cases  is  modified  by  the  recent 
case  of  Si7iimons  v.  Blaiuly,  [1897]  1  Ch.  19 ;  Seton,  6th  ed.,  1988. 

The  principles  on  which  a  forclosure  will  be  opened  are  probably 
correctly  shown  by  the  judgment  of  Jessel,  M.E.,  in  Camjphcll  v.  Holy- 
land,  1877,  7  Ch.  D.  166.  The  granting  relief  is  a  judicial  discretion 
depending  on  the  circumstances  of  each  case.  The  mortgagor  must 
come  within  a  reasonable  time,  and  regard  must  be  had  to  the  nature 
of  the  property,  whether  in  possession  or  reversion,  whether  of  much 
greater  value  than  the  debt,  or  of  special  value  for  family  or  other 
reasons,  the  probability  of  the  mortgagor  getting  the  money,  and 
whether  there  had  been  any  accident  or  mistake.  The  case  also  shows 
that  the  relief  may  be  granted  in  special  circumstances,  even  as  against 
a  purchaser.  See  also  Thornhill  v.  Manning,  1851,  1  Sim.  (N.  S.)  451; 
61  E.  E.  174,  where  a  decree  absolute  had  been  made;  Jones  v.  Creswick, 
1839,  9  Sim.  306;  59  E.  E.  374;  47  E.  E.  249,  where  the  decree  had 
been  made  but  not  drawn  up.  In  this  case  search  was  directed  for 
precedents,  which  are  given  in  the  note,  ibid.  pp.  154  et  seq.,  some  of 
which  were  of  relief  after  order  absolute,  e.g.  Nanfan  v.  Perkins,  1766; 
Crompton  v.  Effingham,  1782;  Joachim  v.  M'Douall,  1798;  Abney  v. 
Wordsivorth,  1701 ;  Ismoord  v.  Claypool,  reported  also  1666,  1  Ch.  Eep. 
139;  21  E.  E.  568;  Cocker  v.  Bevis,  1665,  1  Ch.  Ca.  61;  21  E.  E.  565; 
Ford  V.  Wastell,  1847,  2  Ph.  Ch.  591 ;  41  E.  E.  1071,  where  the  L.C. 
said  enrolment  of  the  final  order  made  no  difference,  and  in  case  of 
hardship  the   foreclosure   would   be  opened ;    Holford  v.    Yate,  1855, 

1  Kay  &  J.  677;  69  E.  E.  631,  where,  though  the  actual  application 
was  for  enlarging  time,  it  appeared  that  the  order  had  once  been  made 
absolute  and  reopened  because  the  mortgagee  had  received  rents  between 
the  date  of  the  last  certificate  and  the  final  order;  and  Burgh  v. 
Langton,  1724,  5  Bro.  P.  C,  Toml.  ed.,  p.  213;  2  E.  E.  635,  where  a 
decree  of  foreclosure  was  opened  after  sixteen  years,  according  to  the 
marginal  note,  on  account  of  the  equity  of  redemption  being  worth 
much  more  than  w^as  due  on  the  security.  The  mortgagor  was  in 
distressed  circumstances  (see  S.  C.  2  Eq.  Ca.  Abr.  609;  22  E.  E.  511). 

The  mortgagee  may  after  foreclosure  put  in  force  collateral  securities 
or  sue  on  the  covenants,  but  he  thereby  opens  the  foreclosure  {Lockhart 
V.  Hardy,  1846,  9  Beav.  349 ;  50  E.  E.  378 ;  73  E.  E.  379,  per  Lord 
Langdale ;  see  also  Tooke  v.  Hartly,  2  Bro.  C.  C.  125 ;  29  E.  E.  73 ;  and 

2  Dick.  785,  discussed  by  Lord  Langdale  in  his  judgment,  9  Beav.  357 
50  E.  E.  389 ;  73  E.  E.  396 ;  Palmer  v.  Hendrie,  1859,  27  Beav.  349 
54  E.  E.   136;    see  also  Kinnaird  v.  Trollope,  1888,   39   Ch.  D.  636 
Haynes  v.  H.,  3  Jur.  N".  S.  504).     A  mortgagee  should  realise  or  release 
collateral    securities    to    get    a    valid    foreclosure    of    the    principal 
mortgage   {Byson  v.  Morris,   1842,  1  Hare,  p.  423;   66  E.  E.   1094; 
-58  E.  E.  118). 

In  Watson  v.  Marston,  1853,  4  De  G.,  M.  &  G.  230 ;  43  E.  E.  495,  it 
seems  to  have  been  assumed  that  selling  after  foreclosure  in  express 
exercise  of  the  powers  of  sale  would  open  foreclosure ;  it  was  treated 
as  clear,  however,  that  the  mortgagee  could  exercise  the  power;  and 
see  In  re  Alison,  1879,  11  Ch.  D.  284. 

As  to  the  effect  of  foreclosure  order  in  giving  [to  the  mortgagee  a 
substantive  right  of  action  to  recover  possession  for  the  purposes  of  the 
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of  Limitations,  3  &  4  Will.  iv.  c.  27],  see  Heath  v.  Pugh,  1881, 
7  App.  Cas.  235. 

The  Court  may  in  any  foreclosure  action  order  sale  instead  of  fore- 
closure.    (Conveyancing  Act,  1881,  s.  25.) 

As  to  redemption  being  precluded  by  concealment  of  prior  mortgage, 
see  4  &  5  Will.  &  Mary,  c.  16 ;  Stafford  v.  Selhy,  2  Vern.  581 ;  23  E.  K. 
983;  Kennard  v.  Futvoye,  2  Giff.  81;  66  E.  E.  35;  Seton,  6th  ed., 
p.  1932. 

[Authorities. — See  list  of  authorities  appended  to  article  Mortgage.] 

Foregift. — A  term  applied  to  a  premium  for  a  lease  {cp.  5  &  6 
Vict.  c.  108,  s.  30). 

Forehand   Rent. — Kent  payable  in  advance.     As  to  payment 

of  rent  in  advance,  see  Kent. 

Foreign  Action. — The  rule  that  concurrent  actions  by  the 
same  plaintiff  against  the  same  defendant  in  respect  of  the  same  matter 
in  two  Courts  in  this  country  are  primd  facie  vexatious,  and  that  the 
Court  will  generally  as  of  course  put  the  plaintiff  to  his  election  and 
stay  one  of  his  suits — a  principle  applicable  where  one  of  the  actions 
is  in  the  King's  Courts  in  Scotland  or  Ireland  or  any  other  part  of  the 
King's  dominions — does  not  apply  if  one  of  the  actions  is  in  a  foreign 
country  where  there  are  different  forms  of  procedure  and  different 
remedies,  although  the  Court  has  power  to  interfere  in  such  a  case  under 
its  general  jurisdiction  to  restrain  vexatious  and  oppressive  litigation 
{McHenry  v.  Leiois,  1882,  21  Ch.  D.  282;  22  Ch.  D.  397).  The  subject 
is  discussed  under  .Stay  of  Proceedings;  and  see  also,  Abuse  of 
Process. 

Foreign  Attachment  is  a  customary  process  of  the  Mayor's 
Court  of  London,  the  Bristol  Tolzey  Court  {In  re  Sear,  1881,  17  Ch.  D. 
74),  and  the  Exeter  Local  Court  {Br^ice  v.  Wait,  1837,  3  Mee.  &  W.  15, 
21;  Tross  v.  Michell,  1590,  Cro.  Eliz.  172),  and  possibly  of  other  ancient 
inferior  local  Courts  of  Kecord.  In  London  the  custom  was  that  when 
a  defendant  over  whom  the  Court  has  jurisdiction,  but  who  is  a  foreigner, 
i.e,  not  a  citizen  or  freeman,  does  not  appear  to  a  summons  served  on 
him,  the  plaintiff  may  arrest  or  attach  his  goods  in  the  hands  of  others, 
or  debts  due  to  him,  within  the  jurisdiction,  which  are  equivalent  to 
his  goods,  by  way  of  security  to  enforce  his  appearance  {Mayor,  etc.,  of 
London  v.  London  Joint-Stock  Bank,  1881,  6  App.  Cas.  393,  399,  403). 
It  corresponds  in  its  general  character  to  the  Scotch  practice  of  arrest 
fumlandcB  jurisdictionis  causd  {Parnell  v.  Walter,  1889,  16  Kettie,  917), 
and  saisie-arret  in  French  law.  The  debtor  could  surrender  himself 
into  custody  instead  of  giving  security.  But  this  power,  as  to  detention 
after  judgment,  was  taken  away  by  the  Debtors  Act,  1869  {In  re 
Wilkins,  1873,  L.  K.  8  Q.  B.  107) 

The  custom  has  existed  from  time  immemorial,  and  has  been  attri- 
buted to  Koman  or  continental  sources.  It  is  recognised  by  the  charters 
of  Edward  iv.,  and  continued  in  full  exercise  until  the  decisions  in  Cox 
v.  Mayor  of  London,  1867,  L.  K.  2  H.  L.  239,  and  Mayor  of  London  v. 
London  Joint-Stock  Bank,  1881,  6  App.  Cas.  393). 

In  the  first  of  these  cases  it  was  declared  necessary,  in  order  to  give 
jurisdiction  to  the  Court,  to  show  that  the  original  debt,  or  the  debt 
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alleged  to  be  due  from  the  garnishee  to  the  defendant,  arose  within  the 
city,  or  that  a  party  to  the  suit  was  a  citizen  or  resided  within  the  city ; 
and  the  garnishee  was  held  entitled  to  question  the  legality  of  the 
attachment  by  proceedings  in  prohibition,  and  not  bound  to  plead  in  the 
Mayor's  Court  to  its  jurisdiction.  The  decision  put  an  end  to  claims, 
made  under  colour  of  the  custom,  to  attach  in  the  hands  of  any  person 
who  might  be  found  in  the  city,  money  due  from  him  to  another  until 
the  other  appeared  as  a  litigant  in  the  Mayor's  Court.  And  the  opinion 
of  Willes,  J.,  on  behalf  of  the  judges  consulted  by  the  House  of  Lords 
contains  the  whole  history  of  the  real  and  of  the  usurped  custom. 

In  the  second  case  it  was  decided  (1)  that  the  process  against  a 
garnishee  under  the  custom  of  foreign  attachment  was  personal,  and 
could  not  be  applied  to  a  banking  or  other  corporation;  (2)  that  the 
customary  procedure  must  be  strictly  followed  to  make  a  foreign  attach- 
ment valid;  and  (3)  that  the  custom  did  not  permit  any  fictions  or 
fictitious  summonses,  but  required  a  real  summons  to  the  real  defendant, 
and  default  by  him,  before  a  foreign  attachment  could  issue  (see  also 
M'Daniel  v.  Hughes,  1803,  3  East,  367).  Since  these  decisions  the 
procedure  by  foreign  attachment  has  fallen  into  disuse  (Glyn  and  Jack- 
son, Mayors  Court  Practice,  2nd  ed.,  8),  since,  besides  the  difficulties  of 
procedure,  the  attachment  when  obtained  does  not  give  the  plaintiff 
the  position  of  a  secured  creditor  {Levy  v.  Lovell,  1880,  14  Ch.  D.  334; 
In  re  Sear,  1881,  17  Ch.  D.  74). 

The  garnishee  in  whose  hands  the  debt  is  attached  is  discharged 
from  the  debt  when  the  plaintiff  has  found  security  and  obtained  pro- 
cess of  the  Court,  i.e.  authority  to  its  officer,  to  receive  the  debt  or  goods 
attached  (6  App.  Cas.  401). 

The  Mayor's  Court  has  exclusive  jurisdiction  as  to  the  foreign 
attachment  unless  the  proceeding  is  removed  to  the  High  Court  under 
sec.  18  of  the  Mayor's  Court  Act,  1857,  20  &  21  Vict.  c.  clvii.,  and  has 
equitable  jurisdiction  to  grant  discovery  in  aid  of  the  proceeding  (Glyn 
and  Jackson,  Mayor  s  Court  Practice,  2nd  ed.,  7). 

[Authorities. — Pulling,  Customs  of  London,  10;  Brandon  on  Foreign 
Attachment,  1861 ;  Glyn  and  Jackson,  Mayor's  Court  Practice,  2nd  ed., 
7,  260.] 

Foreign  Bill  of  Exchange— See  Bills  of  Exchange. 

Foreign  Bonds. — Colonial  bonds  will  not  pass  under  a  be- 
quest of  "  foreign  bonds "  {Hull  v.  Hill,  1876,  4  Ch.  D.  97).  So,  in 
conformity  with  the  principle  of  ejusdem  genei^s  (see  Interpretation), 
a  bequest  of  "foreign  bonds  and  other  securities "  will  pass  foreign 
securities  only,  although  the  testator  had  investments  in  British  funds 
{Ferguson  v.  Ogilby,  1842,  2  Dr.  &  War.  548).  A  foreign  bond,  although 
negotiable  in  the  country  under  whose  law  it  is  issued,  is  not  a  negoti- 
able instrument  by  the  law  of  England,  so  as  to  give  a  hond  fide  holder 
for  value  a  good  title  against  the  owner  of  the  bond,  from  whom  it  had 
been  stolen,  in  the  absence  of  evidence  of  a  custom  of  merchants  in  this 
country  to  treat  it  as  negotiable  {Picker  v.  London  and  County  Banldnq 
Co.,  1887, 18  Q.  B.  D.  515  ;  but  see  now  Edelstein  v.  Schuler  &  Co.,  [1902] 
2  K.  B.  144,  in  which  it  was  held  that  the  negotiability  of  foreign 
bearer  bonds  need  no  longer  be  proved,  as  such  bonds  are  regarded  as 
being  able  to  pass  from  hand  to  hand  in  all  countries).  See  further, 
EoREiGN  Funds  ;  Foreign  Security. 
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Foreign  Charities. — See  Vol.  XL,  p.  685.  SemUe,  the  auth- 
ority of  the  Chakity  Commission  extends  to  charities  which  are  founded 
and  endowed  abroad,  if  their  revenues  are  applied  in  England  or  Wales 
(In  re  Duncan;  In  re  Taylors  Trusts,  1867,  L.  E.  2  Ch.  356). 

ForeigTI  Company. — The  expression  "foreign  company" 
comprehends  all  companies  constituted  out  of  the  United  Kingdom, 
whether  in  the  British  empire,  in  foreign  countries,  or  in  the  United 
States.  For  the  mode  in  which  commercial  companies  are  formed  and 
regulated  in  France,  Germany,  Italy,  and  the  United  States,  see  Vol.  III., 
pp.  350-353 ;  and  for  the  Acts  and  Ordinances  governing  companies  in 
different  parts  of  the  Empire,  see  ibid.,  p.  353.  A  foreign  company  may, 
in  accordance  with  the  comity  of  nations,  carry  on  business  in  the  United 
Kingdom,  sue  and  be  sued  there  (Bateman  v.  Service,  1881,  6  App.  Gas. 
386;  Henriqiies  v.  Dutch  West  India  Co.,  2  Eaym.  1532;  Nevjby  v.  Van 
Oppen  &  Colt's  Patent  Firearms  Co.,  1872,  L.  E.  7  Q.  B.  293;  Haggen  v. 
Gomrptoir  D'Escom/pte  de  Paris,  [1893]  23  Q.  B.  D.  519);  and  these  rights 
are  now  more  precisely  recognised  under  a  series  of  Conventions  entered 
into  by  Great  Britain  with  Belgium,  France,  Germany,  Greece,  Italy,  and 
Spain  (see  Vol.  III.,  p.  349).  A  foreign  company,  plaintiff  in  an  action 
here,  must  give  security  for  costs  {La  Banque  des  Travaux  Piibliques  v. 
Wallis,  1884,  W.  K  64).  The  Companies  Bill  (1907)  now  pending  before 
Parliament  proposes  (s.  36)  to  introduce  some  important  changes  with 
regard  to  foreign  companies  establishing  a  place  of  business  within  the 
United  Kingdom.  Every  such  company  is  to  file  with  the  Eegistrar  of 
Joint  Stock  Companies — (1)  A  certified  copy  of  its  charter,  memorandum 
of  association,  or  other  instrument  defining  its  constitution ;  (2)  a  list 
of  the  company's  directors;  (3)  the  name  and  address  of  some  person 
resident  in  the  United  Kingdom  authorised  to  accept  service  of  process 
or  notices,  and  service  on  such  authorised  agent  is  to  be  sufficient.  A 
foreign  company  is  also,  like  a  home  company,  to  file  with  the  Eegistrar 
a  statement  of  its  affairs,  and,  if  it  uses  the  word  "  Limited,"  it  must  state 
in  any  prospectus  it  issues  the  country  where  it  is  established,  and 
exhibit  conspicuously  the  name  of  such  country  in  every  place  in  the 
United  Kingdom  where  it  carries  on  business. 

A  foreign  company  carrying  on  business  through  a  branch  office  in 
the  United  Kingdom  may  be  ordered  to  be  wound  up  in  the  United 
Kingdom  {Haggen  v.  Comptoir  D'Escompte  de  Paris,  [1893]  23  Q.  B.  D. 
519) ;  but  not  if  it  carries  on  business  only  through  an  agent  {Be  Lloyd 
Generate  Italiano,  1885,  29  Ch.  D.  219 ;  Buckley,  Companies,  8th  ed., 
259).  If  a  foreign  company  is  being  wound  up  abroad,  the  winding-up 
in  the  United  Kingdom  will  only  be  ancillary  {Be  Matheson  Brothers, 
1884,  27  Ch.  D.  225 ;  Be  Commercial  Bank  of  South  Australia,  1886,  33 
Ch.  D.  174).  As  to  service  on  a  foreign  company,  see  E.  S.  C,  1883, 
Order  9,  r.  8.  As  to  probate  duty  on  share  certificates  of  a  foreign 
company  transferred  in  England,  see  Stern  v.  B.  [1896]  1  Q.  B.  211, 
and  Will.  Ex.,  10th  ed.,  171271. 

Foreign  Corporations. — See  Corporations  (Foreign). 

Foreign  Courts;    Foreign  Countries.  — Various 

classes  of  questions  affecting  foreign  Courts  and  countries  arise  under 
English  law.  These  are  treated  in  this  work  under  the  heads  of  law  to 
which  they  severally  relate,  e.g.  injunctions  to  restrain  proceedings  in, 
VOL.  VI.  11 


L 


162  rOEEIGN  CKEDITORS;  FOREIGN  DEBTORS 

under  Injunction  and  Stay  of  Proceedings  ;  the  taking  of  evidence 
abroad  for  use  here,  under  Commission,  Evidence  on,  Vol.  Ill,  at 
p.  210  ;  the  taking  of  evidence  here  for  use  abroad,  see  Evidence  fok 
Foreign  and  Colonial  Tribunals  ;  the  attendance  of  foreign  witnesses, 
under  Witness  ;  the  proof  of  foreign  law,  under  Foreign  Law,  Proof  of. 
See  further,  Execution  ;  Judgment  ;  Jurisdiction.  An  account  of  the 
method  of  taking  evidence  in  England  for  the  purposes  of  litigation  in 
the  Scotch  Courts  will  be  found  in  the  article  Scotland. 

Foreign    Creditors ;     Foreign     Debtors.  —  See 

Assets;  Bankruptcy;  and  Executors  and  Administrators. 

Foreign  Deserter. — See  Foreign  Seaman;  Merchant 
Shipping. 

Foreign  Dividends. — As  to  the  assessment  of  to  income 
tax,  see  48  &  49  Vict.  c.  51,  s.  26,  and  article  Income  Tax. 

Foreign  Divorce. — The  laws  as  to  divorce  in  communities 
whose  marriage  laws  are  of  Christian  origin  are  of  a  most  embarrassing 
variety.  No  two  European  States  have  the  same  reasons  for  granting 
a  divorce;  each  of  the  United  States  and  most  British  colonies  and 
even  the  three  parts  of  the  United  Kingdom  have  distinct  divorce  laws 
(see  P.  P.  1868,  a).  This  variety,  coupled  with  the  migratory  habits  of 
modern  times  and  a  tendency  to  seek  the  most  favourable  forum  for 
divorce,  has  made  it  often  necessary  to  consider  whether  a  divorce  or 
decree  of  nullity  of  marriage  obtained  outside  England  can  be  treated 
as  valid  in  England. 

The  question  arises  (1)  in  proceedings  for  Bigamy,  (2)  in  proceedings 
before  the  Matrimonial  Courts,  (3)  on  questions  of  inheritance  or  succes- 
sion ab  intestato.  It  arises  only  with  reference  to  marriages  of  a  mono- 
gamous or  Christian  character ;  polygamous  marriages  not  being  regarded 
as  marriages  at  all  {In  re  Bethell,  1888,  38  Ch.  D.  220.  But  see  Mayne, 
Ind.  Cr.  Lata,  1896,  p.  794). 

The  English  Courts  when  a  foreign  divorce  is  set  up  consider  it 
necessary  to  inquire  whether  it  was  granted  under  such  circumstances 
as  to  render  it  valid  in  the  view  of  private  international  law  as  under- 
stood in  England ;  and  the  considerations  to  be  weighed  differ  somewhat 
from  those  involved  in  dealing  with  ordinary  Foreign  Judgments. 

Some  foreign  States  treat  marriage  and  divorce  as  matters  of  personal 
status,  and  as  subject  to  the  "  personal  statute,"  i.e.  the  national  law  of 
the  husband  irrespective  of  the  question  of  domicil. 

The  English  Courts  have  fluctuated  somewhat  in  the  course  of 
decision.  The  first  view  of  jurisdiction  in  divorce  was  that  an  English 
marriage  could  not  be  dissolved  by  a  foreign  Court,  nor  except  by 
a  British  statute  {McCarthy  v.  De  Caix,  1831,  2  Buss.  &  My.  614; 
2  CI.  &  Fin.  b68n. ;  6  E.  E.  1268 ;  37  R.  R.  250).  This  was  disposed 
of  in  Shaw  v.  Gould,  1868,  L.  E.  3  H.  L,  85.  The  next  step  was  to 
admit  the  jurisdiction  of  foreign  Courts  in  a  country  where  English 
spouses  were  domiciled,  but  to  attempt  to  limit  the  causes  of  divorce  to 
those  recognised  by  English  law.  This  was  disposed  of  in  Harvey  v. 
Farnie,  1883,  8  App.  Cas.  43,  and  it  is  now  settled  that  the  grounds  of 
divorce  depend,  in  the  view  of  English  law,  on  the  lex  domicilii,  and  not 
on  the  national  law  of  the  spouses,  nor  the  lex  loci  contractus.     This 
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rule^o  doubt,  has  the  effect,  so  to  speak,  of  changing  the  terms  of  the 
marriage  contract  according  to  the  country  in  which  the  spouses  are 
<lomiciled  for  the  time  being ;  but  inasmuch  as  such  domicil  depends  on 
the  vohmtary  action  of  both,  or  of  the  husband  as  managing  partner,  no 
hardship  is  wrought  except  in  those  cases  in  which  a  husband  leaves  his 
wife  and  settles  abroad  and  utilises  the  foreign  procedure  to  get  rid  of 
her  for  refusing  to  join  him. 

The  notion  of  a  matrimonial  domicil,  as  distinct  from  domicil  by 
which  succession  is  governed,  or  rather  of  a  special  domicil  for  purposes 
of  divorce,  is  first  distinctly  expressed  in  the  opinions  of  the  majority 
of  the  Court  in  Nihoyet  v.  Nihoyet,  1878,  4  P.  D.  1,  which  depend  on  a 
confusion  between  residence  and  domicil,  and  between  the  jurisdiction 
to  grant  a  divorce  a  vinculo,  or  to  annul  a  marriage,  and  that  as  to 
restitution  of  conjugal  rights,  alimony,  or  separation  as  to  which  tem- 
porary residence  without  domicil  is  at  present  held  to  give  jurisdiction 
{Le  Mesurier  v.  Le  Mesurier,  [1895]  A.  C.  517,  at  531).  The  decisions  at 
the  different  stages  of  development  of  the  law  were  undoubtedly  con- 
flicting and  perplexing,  and  produced  much  commentary  from  writers 
on  private  international  law.  The  question  appears  now  to  have  been 
set  at  rest  in  Le  Mesurier  v.  Le  Mesurier,  [1895]  A.  0.  517,  which  is 
inconsistent  with  Nihoyet  v.  Nihoyet,  and  in  which  Lord  Watson,  after  a 
thorough  examination  of  the  principles  applicable,  and  of  the  judicial 
decisions  of  England  and  Scotland,  has  laid  down  a  rule  which  (while 
technically  not  binding  English  or  Scotch  Courts,  having  been  given  on 
.an  appeal  from  a  colony  subject  to  Eoman-Dutch  law)  must  be  regarded 
as  finally  and  conclusively  settling  the  proper  international  rule  to  be 
Applied  by  English  Courts.  And  it  is  in  accordance  with  Shaw  v.  Gould, 
1868,  L.  E.  3  H.  L.  85.  That  is  to  say,  "No  divorce  is  entitled  to 
recognition  in  another  State  under  the  rules  of  international  law,  unless 
the  Court  which  pronounced  the  decree  of  divorce  had  jurisdiction  over 
the  spouses  by  reason  of  the  hond  fide  and  permanent  domicil  of  the 
spouses  or  the  husband  in  the  country  to  which  the  Court  belonged  " 
>(see  Briggs  v.  Briggs,  1880,  5  P.  D.  153 ;  Ze  Sueur  v.  Le  Sueur,  1876, 
1  P.  D.  139 ;  Sinclair's  Divorce  Bill,  [1897]  A.  C.  469). 

The  crucial  question  in  considering  the  validity  of  a  foreign  divorce 
is,  then,  the  domicil  of  the  spouses  when  the  suit  was  instituted.  Their 
nationality  is  immaterial,  as  is  the  place  where  the  marriage  took  place 
or  where  the  cause  of  divorce  arose,  or  the  nature  of  the  offence,  pro- 
vided that  it  is  one  which  the  lex  domicilii  recognises  as  ground  of 
•divorce.  Thus  an  English  marriage  may  be  dissolved  abroad,  and  for 
<}auses  not  recognised  by  English  law  {Harvey  v.  Farnie,  1882,  8  App. 
Cas.  47;  Armitage  v.  A.-G.;  Gillig  v.  Gillig,  [1906]  P.  135;  Bater  v. 
^rt^cr,  [1906]  P.  209);  or  an  Irish  marriage,  indissoluble  there  except  by 
private  Act,  can  be  dissolved  in  England  or  the  colonies  if  the  spouses 
have  settled  there.  But  the  domicil  must  have  been  really  and  in  good 
faith  acquired  for  all  purposes,  and  not  merely  as  a  short  cut  out  of  a 
matrimonial  impasse. 

The  proceedings  in  the  foreign  suit  must  not  only  be  in  a  cause 
within  its  jurisdiction,  but  also  in  accordance  with  natural  justice. 
Thus  the  respondent  must  have  proper  notice  of  the  suit  and  oppor- 
tunity of  defence  {Sliaiu  v.  A.-G.,  1870,  L.  E.  2  P.  &  D.  156  ;  Collis  v. 
Hector,  1875,  L.  E.  19  Eq.  175),  and  the  decree  must  be  final  and  have 
been  pronounced  on  the  merits  without  fraud  or  collusion  {Shaiv  v. 
/^oidd,  1868,  L.  E.  3  H.  L.  55;  Bonaparte  v.  Bonaparte,  [1892]  P.  402). 
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{A  divorce  granted  by  a  foreign  Court,  being  a  judgment  affecting  the 
status  of  the  parties,  stands  on  the  same  footing  as  a  judgment  in  rem, 
and  therefore  cannot  be  set  aside  in  this  country,  even  on  the  ground  of 
fraud,  by  a  person  who  was  no  party  to  the  proceedings  in  which  the 
judgment  was  pronounced  (Better  v.  Better,  [1906]  P.  209,  approving  and 
applying  Castrique  v.  Behrens,  1861,  30  L.  J.  Q.  B.  163).] 

Where  jurisdiction  is  assumed  under  the  municipal  law  contrary  to 
the  rules  of  international  law,  the  divorce  may  be  municipally  valid  in 
the  country  where  it  is  granted,  but  ineffectual  abroad,  so  that  if  either 
of  the  spouses  remarries,  he  or  she  would,  if  a  British  subject,  be  indict- 
able for  Bigamy;  and  whether  a  British  subject  or  not,  if  the  true 
domicil  of  the  spouses  was  in  England,  a  petition  for  divorce  could  be 
filed  there  for  bigamy  and  adultery  {Green  v.  Green,  [1893]  P.  80). 
Serious  difficulties  may  arise  where  the  law  of  a  British  possession 
provides"  for  the  grant  of  divorce  irrespective  of  domicil,  as  in  India  (see 
Thornton  v.  Thornton,  1886,  11  P.  D.  176;  Warter  v.  Wct^rter,  1890, 
15  P.  D.  152).  The  proper  conclusion,  having  regard  to  Le  Mesurier's 
Case,  seems  to  be  that  such  a  divorce  would  have  its  full  effect  only  in 
India  and  be  of  no  effect  in  other  parts  of  the  empire,  and  certainly  of 
no  effect  in  foreign  States. 

In  some  States  the  only  tribunal  for  matrimonial  questions  is 
ecclesiastical,  and  in  certain  Roman  Catholic  countries  and  in  Eoman 
Catholic  communities  in  Turkey  there  is  no  civil  tribunal  competent  to 
pronounce  a  decree  of  divorce,  but  if  by  papal  rescript  or  decree  of  a 
proper  ecclesiastical  officer  a  divorce  a  vinculo  were  pronounced  as  to 
persons  domiciled  in  the  particular  country,  it  would  apparently  be 
recognised  in  England  (Fecretpano  v.  Happetz,  [1894]  A.  C.  65 ;  Connelly 
V.  Connelly,  1851,  7  Moo.  P.  C.  438 ;  13  E.  R.  949). 

When  once  the  international  validity  of  a  foreign  divorce  is  estab- 
lished it  is  treated  in  England  as  having  the  same  effect  on  the  status, 
contracts,  and  property  of  the  parties  as  it  would  have  under  the  lex 
domicilii. 

This  will  make  them  free  to  remarry,  and  if  the  marriage  takes 
place  outside  the  territory  where  the  divorce  was  pronounced,  free  from 
any  penal  disabilities  imposed  by  the  lex  fori  on  remarriage  of  a  guilty 
party  {Scott  v.  A.-G.,  1886,  11  P.  D.  126).  But  where  remarriage  takes 
place  before  the  vinculum  is  fully  severed  it  is  invalid  (  Warter  v.  Warter, 
1890,  15  P.  D.  152). 

The  position  of  a  foreign  decree  of  nullity  seems  to  be  in  substance 
the  same  as  that  of  a  foreign  decree  of  divorce.  But  there  may  be 
grounds  of  distinction,  e.g.  where  a  marriage  between  foreigners  in 
England,  there  lawful,  is  annulled  in  the  country  of  their  nationality  or 
domicil,  on  the  ground  that  by  that  law^  the  necessary  formalities  and 
consents  were  not  complied  with  and  given  {Simonin  v.  Malletc,  I860,. 
2  Sw.  &  Tr.  67).  But  a  foreign  decree  of  nullity  for  impotence  by  the 
Courts  of  the  husband's  domicil  has  been  treated  as  valid  {Turner  v. 
Thompson,  1888,  13  P.  D.  37). 

Antenuptial  contracts  or  marriage  settlements  are  not  invalidated 
by  the  divorce  or  affected  by  the  lex  fori  elomicilii  {  Watts  v.  Shrimptoih 
1855,  21  Beav.  97;  22  E.  R.  795).  But  each  spouse  is  put  into  the 
position  of  an  unmarried  person  in  respect  to  free  personalty,  under 
the  lex  domicilii.  As  to  real  property,  subject  to  any  special  rule  of  the 
lex  loci,  persons  divorced  by  a  valid  foreign  judgment,  and  their  children 
by  a  subsequent   marriage  valid   by  the  law  of  England,  would  be 
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"ntitled  to  inherit  or  succeed  ah  intestato,  just  as  much  as  if  the 
divorce  had  taken  place  in  England  (Shaw  v.  Gould,  1868,  L.  R.  3  H.  L. 
55). 

With  reference  to  foreign  decrees  for  jactitation  of  marriage  and 
restitution  of  conjugal  rights,  it  has  not  been  authoritatively  settled 
what  course  English  Courts  would  take  {Le  Mesurier  v.  Le  MesurieVy 
[1895]  A.  C,  at  526).  But  they  appear  to  exercise  jurisdiction  in  these 
cases,  and  as  to  judicial  separation  or  alimony,  without  much  regard  to 
the  question  of  domicil  (In  re  Tucker,  [1897]  P.  83). 

[Authorities. — Dicey  on  Conflict  of  Laius,  2nd  ed.,  pp.  273,  387,  430, 
753 ;  Westlake,  InterncUional  Law,  4th  ed.,  pp.  82  et  seq. ;  Foote,  Private 
iTdeimatioiml  Law,  3rd  ed.,  1904,  pp.  Ill  et  seq.)  Geary  on  Marriage^ 
pp.  525-530 ;  and  most  full  and  valuable  articles  by  Mr.  Monnier  in 
Law  Magazine,  Nos.  286  (1892),  p.  12,  and  287  (1893),  p.  118.] 

Foreign  Domicil.— See  Domicil. 

Foreign  Enlistment. — As  a  general  principle,  it  is  the 
duty  of  neutral  States  to  abstain  from  any  acts  which  may  promote  the 
success  of  one  belligerent  against  the  other.  But  can  a  State  be  held 
liable  for  the  acts  of  private  individuals,  and  to  what  extent  is  it  bound 
to  force  them  to  respect  this  principle  ?  In  certain  cases  the  belligerent 
is  allowed  by  the  law  of  nations  to  deal  with  the  individual  neutral 
infringer  directly  (see  Blockade;  Contkaband  of  War;  Visit  and 
Search).  The  subject  of  the  liability  of  a  State  for  acts  of  its  citizens 
has  given  rise  to  controversy  chiefly  in  connection  with  the  United 
States.  In  1855  President  Pierce  stated  that  "  the  laws  of  the  United 
States  do  not  forbid  their  citizens  to  sell  to  either  of  the  belligerent 
Powers  articles  of  contraband  of  war,  or  take  munitions  of  war  or 
soldiers  on  board  their  private  ships  for  transportation;  and  although 
in  so  doing  the  individual  citizen  exposes  his  property  or  person  to 
some  of  the  hazards  of  war,  his  acts  do  not  involve  a  breach  of  national 
neutrality,  nor  of  themselves  implicate  the  Government "  (Message  to 
34th  Congress,  1st  Session). 

That,  however,  which  on  a  small  scale  may  escape  the  control  of  a 
Government  may  on  a  large  one  become  notorious  or  come  otherwise 
within  official  cognisance.  Whether  the  United  States  Government 
was  logical  in  the  position  it  took  up  subsequently  in  the  Alabama  CasCy 
we  can  leave  to  controversialists.  Suffice  it  to  say  that  in  the  Treaty 
of  Washington  it  admitted  that  the  limit  of  the  obligation  of  a  State 
for  the  acts  of  citizens  is  that  it  shall  use,  as  therein  expressed,  "  due 
diligence  "  (see  Alabama  Case).  There  may  be  different  opinions  as  to 
what  amounts  to  "  due  diligence,"  but  it  would  be  unreasonable  to  expect 
any  country  to  do  more  than  enforce  by  the  criminal  methods  and 
procedure  it  possesses  a  law  for  the  prevention  of  acts  of  infringement 
of  neutrality  committed  on  its  own  soil. 

The  first  Foreigu  Enlistment  Act  adopted  for  the  purpose  of  pre- 
venting British  subjects  from  taking  part  in  wars  between  States  at 
peace  with  Great  Britain  was  that  "of  1819  (59  Geo.  in.  c.  69).  This 
Act  inflicted  fines  or  imprisonment  or  either  on  any  British  subject  who 
enlisted  or  procured  others  to  enlist  in  the  naval  or  military  service  of 
a  foreign  country,  and  forbade  under  similar  penalties  the  fitting  out  of 
armed  vessels  without  licence  of  the  Crown  for  employment  against  a 
friendly  State.     [See  Burton  v.  Pinkerton,  1867,  L.  Pv.  2  Ex.  340.]     If 
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these  provisions  had  been  strictly  enforced  they  might  possihly,  one 
would  think,  have  sufficed  to  prevent  the  departure  of  the  Alabama 
from  Liverpool.  They  were  not,  however,  considered  sufficient,  and  a 
Commission  was  appointed  "  to  consider  the  character,  working,  and 
effect  of  the  laws  available  for  the  enforcement  of  British  neutrality, 
and  to  inquire  and  report  whether  any  and  what  changes  ought  to  be 
made  in  such  laws  for  the  purpose  of  giving  them  increased  efficiency 
and  bringing  them  into  full  conformity  with  British  international 
obligations."  The  report  of  the  Commission,  published  in  1867,  led 
three  years  later  to  the  repeal  of  the  Act  of  1819  and  the  adoption 
of  the  Act  now  in  force  (33  &  34  Vict.  c.  90). 

This  Act,  the  preamble  of  which  recites  that  its  object  is  "  to  make 
provision  for  the  regulation  of  the  conduct  of  His  Majesty's  subjects 
during  the  existence  of  hostilities  between  foreign  States  with  which 
His  Majesty  is  at  peace,"  deals  with  two  classes  of  offences,  viz.,  illegal 
enlistment  and  illegal  shipbuilding  and  expeditions.  [The  Act  extends 
to  all  the  dominions  of  the  Crown  (s.  2).  Provision  was  made  by  sec.  3 
for  its  taking  effect  in  every  British  possession  on  proclamation  issued 
by  the  governor  as  soon  as  may  be  after  he  received  notice  of  the  Act. 
In  B.  V.  Jameson,  [1896]  2  Q.  B.  425,  an  indictment  alleging  that 
*'  within  the  limits  of  Her  Majesty's  dominions,  and  after  coming  into 
operation  therein  of  the  Act  called  'The  Foreign  Enlistment  Act,  1870,' " 
certain  offences  against  the  said  Act  were  committed,  was  held  to  have 
sufficiently  alleged  the  Act  to  have  been  in  operation  there.]  Sees.  4 
to  11  contain  the  list  of  prohibited  acts,  viz. :  Enlisting  or  inducing  any 
person  to  enlist  in  the  military  or  naval  service  of  a  foreign  State  at 
war  with  a  friendly  State ;  leaving  British  dominions  (or  inducing,  etc.) 
with  intent  to  serve  such  foreign  State ;  embarking  persons  under  false 
representations  in  order  that  they  may  be  led  to  enter  into  such  service ; 
the  taking  or  engaging  to  take  on  board  by  the  master  or  owner  of  a 
ship  persons  illegally  enlisted ;  building,  causing  to  be  built,  equipping, 
or  despatching  a  ship,  knowing  or  having  reasonable  cause  to  believe 
that  the  ship  is  to  be  employed  in  the  service  of  such  foreign  State  (the 
onus  probandi  lying  upon  the  builder  of  his  own  ignorance) ;  augment- 
ing the  warlike  force  of  a  ship  serving  such  foreign  State ;  and  fitting 
out  a  naval  or  military  expedition  against  a  friendly  State.  [If  there 
is  an  unlawful  preparation  of  an  expedition  by  some  person  within  His 
Majesty's  dominions,  any  British  subject  who  assists  in  such  preparation 
will  be  guilty  of  an  offence,  even  though  he  renders  the  assistance  from 
a  place  outside  such  dominions  (B.  v.  Jameson,  [1896]  2  Q.  B.  425). 
A  person  induced  by  the  fraudulent  misrepresentation  of  another  to 
take  part  in  the  preparation  of  such  an  expedition  has  a  right  of  action 
against  that  other  for  damages  thereby  sustained  by  him  (Burrows  v. 
Bhodes,  [1899]  A.  C.  816).]  Permission  to  do  any  of  the  above-men- 
tioned acts  can  only  be  obtained  by  a  direct  Eoyal  licence,  signed  with 
the  Eoyal  sign-manual,  or  by  an  Order  in  Council,  or  by  Eoyal  Pro- 
clamation (s.  15).  [See  Index  to  St.  E.  &  0.,  1903,  tit.  "Foreign 
Enlistment."] 

Offences  against  the  Act  are  punishable  by  fine  and  imprisonment, 
or  either,  and  imprisonment,  if  awarded,  may  be  either  with  or  without 
hard  labour.     Sec.  13  limits  terms  of  imprisonment  to  two  years. 

The  offence  of  building,  equipping,  etc.,  ships  for  use  by  a  belligerent 
towards  whom  His  Majesty  is  neutral  is  punishable,  in  addition  to 
the  above-mentioned  penalties,  by  forfeiture  to  the  Crown  of  ship  or 
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equipments  (s.  8) ;  provisions  are  also  made  for  the  detention  of  ships 
engaged  in  illegal  enlistment  and  transport  (s.  7);  but  all  proceedings 
for  the  condemnation  and  forfeiture  of  a  ship  or  equipment  must  have 
the  direct  sanction  of  the  Secretary  of  State  (s.  19). 

Customs  officers,  either  home  or  colonial,  officers  of  the  Board  of 
Trade,  commissioned  officers  on  full  pay  in  the  naval  or  military  service 
of  the  Crown,  and  Admiralty  officials  by  order  of  the  Board  are 
authorised  to  seize  and  detain  any  ship  built  or  equipped  in  contraven- 
tion of  the  Act,  or  used  for  the  illegal  transport  of  British  subjects  for 
the  purposes  of  foreign  enlistment  (s.  21) ;  and  these  officers  may  call 
to  their  aid,  in  enforcing  such  seizure,  any  constable  or  officer  of  police, 
any  naval  or  military  or  marine  officer,  any  excise  officer  or  officer  of 
customs,  any  harbour-master  or  dock-master,  and  any  officer  having 
Jegal  authority  to  make  legal  seizures  of  ships,  and,  if  necessary,  force 
ly  be  used  to  make  such  seizures  (s.  22). 

Sec.  23,  which  is  designed  to  prevent  a  repetition  of  the  errors  which 
enabled  the  Alabama  to  sail  unmolested  from  an  English  port,  begins  as 
lows: — 

If  the  Secretary  of  State  or  the  chief  executive  authority  is  satisfied  that 
there  is  a  reasonable  and  probable  cause  for  beh'eving  that  a  ship  within  Her 
Majesty's  dominions  has  been  or  is  being  built,  commissioned,  or  equipped 
contrary  to  this  Act,  and  is  about  to  be  taken  beyond  the  limits  of  such 
dominions,  or  that  a  ship  is  about  to  be  despatched  contrary  to  this  Act, 
such  Secretary  of  State  or  chief  executive  authority  shall  have  power  to  issue 
a  warrant  stating  that  there  is  reasonable  and  probable  cause  for  believing  as 
aforesaid,  and  upon  such  warrant  the  local  authority  shall  have  power  to  seize 
and  search  such  ship  and  to  detain  the  same  until  it  has  been  either  con- 
demned or  released  by  process  of  law,  or  in  manner  hereinafter  mentioned. 
The  owner  of  the  ship  so  detained,  or  his  agent,  may  apply  to  the  Court  of 
Admiralty  for  its  release,  and  the  Court  shall  as  soon  as  possible  put  the 
matter  of  such  seizure  and  detention  in  course  of  trial  between  the  applicant 
and  the  Crown.  If  the  applicant  establish  to  the  satisfaction  of  the  Court- 
that  the  ship  was  not  and  is  not  being  built,  commissioned,  or  equipped,  oi* 
intended  to  be  despatched  contrary  to  this  Act,  the  ship  shall  be  released  and 
restored.  If  the  applicant  fail  to  establish  to  the  satisfaction  of  the  Court 
that  the  ship  was  not  and  is  not  being  built,  commissioned,  or  equipped, 
or  intended  to  be  despatched  contrary  to  this  Act,  then  the  ship  shall  be 
detained  till  released  by  order  of  the  Secretary  of  State  or  chief  executive 
authority. 

Provisions  then  follow  for  releasing  any  ship  where  no  proceedings 
are  pending  for  its  condemnation,  or  on  the  owner  giving  satisfactory 
security  that  the  ship  shall  not  be  employed  contrary  to  the  Act.  By 
sec.  24  if  the  local  authority  becomes  aware  that  a  ship  is  being  built, 
equipped,  etc.,  the  certain  or  probable  destination  of  which  is  one  in 
contravention  of  the  Act,  it  becomes  his  duty  to  detain  such  ship  and 
to  communicate  at  once  with  the  Secretary  of  State.  Warrants  may 
be  issued  by  the  Secretary  of  State  or  chief  executive  authority  (s.  25), 
empowering  any  person  to  enter  a  dockyard  and  inquire  as  to  the 
destination  of  any  ship  which  may  appear  to  him  to  be  one  likely  to 
contravene  the  provisions  of  the  Act,  and  to  search  such  ship. 

The  number  of  cases  under  the  Act  has  been  small.  The  two  most 
important  related  to  alleged  breaches  of  neutrality  in  connection  with 
the  Fianco-German  war.  An  English  tug,  The  Gauntlet,  undertook  at 
the  ordinary  rates  to  tow  a  French  prize  ship  with  prize  crew  on  board, 


168  FOKEIGN  FUNDS 

captured  from  the  Prussians,  from  the  Downs  within  British  waters  to 
Dunkirk  Eoads.  Tliis  was  done,  and  upon  the  contention  that  the  act 
was  a  breach  of  neutrality  under  sec.  8  of  the  Act,  it  was  held  in  the 
first  instance,  i.e.  by  the  Court  of  Admiralty,  that  no  illegal  act  had  been 
committed,  the  tug  not  having  been  employed  in  the  military  or  naval 
service  of  France,  but  the  decision  was  reversed  on  appeal  to  the 
Judicial  Committee  on  the  ground  that  expediting  the  arrival  of  the 
crew  and  the  ship  to  a  French  destination  was  a  despatching  of  the  ship 
within  the  meaning  of  sec.  8  of  the  Act ;  the  tug  was  therefore  forfeited 
to  the  Crown  (Dyke  v.  MHott,  1871,  L.  K.  3  Ad.  &  Ec.  381).  The  second 
important  case  arose  out  of  a  contract  made  by  an  English  firm  with 
the  French  Government  to  lay  a  submarine  cable  along  certain  parts  of 
the  French  coast.  It  was  held  that  though  the  line  when  completed 
would  doubtless  be  used  partly  for  military  purposes,  the  contract  was 
of  a  purely  commercial  character,  and  its  performance  was  not  rendering 
military  or  naval  service  within  the  meaning  of  the  Act  (The  Inter- 
national, 1871,  L.  E.  3  Ad.  &  Ec.  321).  It  seems  to  follow  from  this 
decision  that  if  the  main  object  had  been  to  subserve  the  military 
operations  of  the  belligerent,  the  case  would  have  come  within  its 
meaning. 

It  has  been  held  that  this  offence  is  sufficiently  constituted  by  the 
purchase  of  guns  and  ammunition  in  this  country  and  their  shipment 
for  the  purpose  of  being  put  on  board  a  ship  in  a  foreign  port,  with  a 
knowledge  of  the  purchaser  and  shipper  that  they  are  to  be  used  in  a 
hostile  demonstration  against  such  State,  though  the  shipper  takes  no 
part  in  any  overt  act  of  war,  and  the  ship  is  not  fully  equipped  for  the 
expedition  within  any  port  belonging  to  the  Queen's  dominions  (B.  v. 
Sandoval,  1886,  56  L.  T.  526;  35  W.  R.  500;  51  J.  P.  709;  16  Cox 
C.  C.  206  D.).  In  that  case  Colonel  Sandoval  (not  a  British  subject) 
had  bought  guns  and  ammunition  in  Great  Britain  and  sent  them  to 
Antwerp,  where  they  were  put  on  board  a  vessel  which  afterwards  made 
an  attack  upon  Venezuela.  Colonel  Sandoval  was  found  guilty,  under 
sec.  11  of  the  Act,  though  before  the  repeal  by  the  Statute  Law  lievision 
Act  of  1893  of  the  preamble,  which  stated  that  the  Foreign  Enlistment 
Act  was  for  making  "  provision  for  the  regulation  of  the  conduct  of  Her 
Majesty's  subjects  cUtring  the  existence  of  hostilities  between  foreign  States 
with  which  Her  Majesty  is  at  peace."  Cp.  the  Salvador  Case  under  the 
Foreign  Enlistment  Act,  1819,  59  Geo.  iii.  c.  69,  L.  R.  3  P.  C.  218.  The 
case  of  B.  v.  Jameson,  [1896]  2  Q.  B.  425,  was  one  of  a  military  expedi- 
tion also  falling  within  sec.  11  of  the  Act  of  1870.  The  Raid  was 
committed  in  December  1895  by  Dr.  Jameson,  administrator  of  the 
British  South  Africa  Company,  and  a  number  of  other  persons,  most 
of  whom  were  in  the  Company's  service.  Its  object  was  to  aid  certain 
other  persons  supposed  to  be  on  the  point  of  rebelling  against  the  South 
African  Republic.  Dr.  Jameson  and  his  confederates  surrendered  on 
2nd  January  1896  to  the  Boer  forces,  and  on  19th  January  they  were 
handed  over  to  the  British  Government.  They  were  tried  at  the 
Central  Criminal  Court,  and  the  ringleaders  were  sentenced  (28th  July) 
to  various  terms  of  imprisonment. 

See  Smith  and  Sibley's  International  Laiv,  pp.  414:  et  seq.,  App.  D. 

Foreign  Funds. — As  to  the  meaning  of  "foreign  funds  " — a 
term  which  has  come  under  judicial  consideration  chiefly  in  connection 
with  trusts  for  investment  and  questions  of  conversion — see  Ellis  v. 
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Eden,  1857,  26  L.  J.  Ch.  533 ;  In  re  Langdale,  1870,  L.  R.  10  Eq.  39 ; 
and  Cadett  v.  Earle,  1877,  5  Ch.  D.  710. 

Foreign -going"  Ship. — This  expression  in  the  Merchant 

Shipping  Acts  includes  every  ship  employed  in  trading  or  going  between 
I  some  place  or  places  in  the  United  Kingdom  and  some  place  or  places 
situate  beyond  the  following  limits — i.e.  the  Coasts  of  the  United 
Kingdom,  Channel  Islands,  Isle  of  Man,  and  the  Continent  of  Europe 
between  the  river  Elbe  and  Brest  inclusive  (M.  S.  A.,  1894,  s.  742). 
Ships  engaged  in  the  whale,  seal,  walrus,  or  Newfoundland  cod  fisheries 
are  foreign-going  ships  and  not  fishing  boats,  except  ships  engaged  in 
the  Newfoundland  cod  fisheries  which  belong  to  ports  in  Canada  and 
Newfoundland  (s.  744),  and  ships  engaged  in  the  whale  fisheries  off  the 
coasts  of  Scotland  and  registered  at  ports  in  Scotland  (M.  S.  A.,  1906, 
s.  83).  Every  foreign-going  ship  (not  an  emigrant  ship)  carrying  a 
hundred  persons  on  board  must  have  a  duly-qualified  medical  practitioner 
under  a  penalty  to  the  owner  of  £100  (s.  209).  The  official  log  of  a 
foreign-going  ship  must  be  delivered  to  the  superintendent  before 
I  whom  the  crew  is  discharged  within  forty-eight  hours  after  the  ship's 
arrival  at  her  first  port  of  destination  in  the  United  Kingdom  or  upon 
the  discharge  of  her  cargo,  whichever  conies  first  (s.  242  (1)).  For 
other  provisions  applying  to  foreign-going  ships,  see  Ckew  ;  Seamen. 

The  time  of  marking  the  load-line  in  case  of  all  foreign-going 
ships  is  before  they  are  entered  outwards,  or  as  soon  thereafter  as  can 
be,  British  or  foreign,  and  in  the  case  of  a  ship  which  the  owner  is  not 
required  to  enter  outwards,  before  clearance  is  demanded  (M.  S.  A.,  1894, 
8.  440;  1906,  s.  8);  see  Loadline.  Every  British  foreign-going  ship 
(and  every  British  home-trade  passenger  ship)  when  going  to  sea 
from  any  place  in  the  United  Kingdom,  and  every  foreign  steamship 
carrying  passengers  between  places  in  the  United  Kingdom,  must  be 
provided  with  officers  duly  certificated.  ...(h)  If  of  100  tons  burden 
or  upwards,  with  at  least  one  officer  besides  the  master  holding  a 
certificate  not  less  than  that  of  .  .  .  second  mate  in  the  case  of  a  foreign- 
going  sailing  ship  of  not  more  than  200  tons  burden,  and  of  only  mate 
in  the  case  of  any  other  foreign-going  ship  (M.  S.  A.,  1906,  s.  b^).  If 
the  ship  is  a  foreign-going  steamship  and  carries  more  than  one  mate, 
with  at  least  the  first  and  second  mate  duly  certificated ;  if  a  foreign- 
going  steamship  of  100  nominal  horse-power,  with  at  least  two  engineers, 
one  to  be  a  first-class  and  the  other  a  first-class  or  second-class  certifi- 
cated engineer;  if  a  foreign-going  steamship  of  less  than  100  nominal 
horse-power,  with  at  least  one  engineer  who  has  a  first-class  or  second- 
class  certificate  (s.  92  (1)).  Certificates  of  competency  are  granted  for, 
inter  alios,  a  master,  first  mate,  second  mate,  and  only  mate  of  a  foreign- 
going  ship  (s.  93).  Persons  who  have  reached  the  rank  of  lieutenant, 
sub-lieutenant,  navigating  lieutenant,  or  navigating  sub-lieutenant  in 
His  Majesty's  navy,  or  lieutenant  in  the  Indian  Marine  Service,  are 
entitled  to  certificates  of  service  as  masters  of  a  foreign-going  ship 
without  examination  (s.  99),  and  there  are  special  provisions  as  to 
agreement  wdth  crew  (ss.  115  et  seq.),  discharge  of  seamen  (s.  127),  and 
payment  of  wages  of  seamen  (s.  134)  of  foreign-going  ships. 

Every  British  foreign-going  ship  of  1000  tons  and  upwards  gross 
tonnage  must  (after  June  30,  1908)  carry  a  certificated  cook  (M.  S.  A., 
1906,  s.  27). 

As  to  the  termination  of  the  "  voyage  "  of  a  foreign-going  ship,  see 
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M.  S.  A.,  1906,  s.  32;  The  ScaTsdalc,  [1906]  P.  103,  explaining  M.  S.  A., 
1894,  ss.  114  and  115 ;  and  as  to  the  effect  of  foreign-going  articles  on  a 
ship  making  a  coasting  voyage,  for  the  purpose  of  compulsory  pilotage, 
see  The  Bavensworth,  1905,  10  Asp.  131. 

ForcigTI  Government.— A  foreign  Government  is  a 
Government  not  under  the  jurisdiction  of  this  country.  A  subordinate 
Government,  e.g.  one  of  the  American  States,  satisfies  the  definition 
(Cadett  V.  Uarle,  1877,  5  Ch.  D.  710). 

Foreign  Indorsement-— See  Negotiable  Instrument. 

Foreign  Judgments. — The  theories  of  jurists  with  respect 
to  the  force  to  be  accorded  in  a  civilised  State  to  a  judgment  rendered 
by  a  competent  Court  of  another  civilised  State  have  not  yet  been  com- 
pletely harmonised  nor  adopted  as  fixed  rules  of  international  law ;  and 
in  practice  each  State  has  its  own  view  of  international  law  (In  re 
Queensland  Mercantile  Agency  Co.,  [1891]  1  Ch.  536),  and  its  own  rules 
as  to  the  extent  to  which,  and  the  mode  in  which,  it  will  give  effect  to 
foreign  judgments.  But  all  agree  in  one  thing,  that  a  judgment  of  the 
Court  of  one  State  cannot  be  executed  in  another  State  propria  vigore 
or  by  the  officers  of  the  country  in  which  it  was  given  (Phillimore, 
International  Law,  2nd  ed.,  vol.  iv.  p.  727).  This  rule  flows  naturally 
and  inevitably  from  the  international  independence  of  States.  There 
are  treaties  between  many  States  by  which  they  agree,  subject  to  certain 
formalities,  to  execute  within  their  own  territories  the  judgments  of 
each  other's  Courts.  But  no  such  treaty  has  been  made  by  the  United 
Kingdom,  nor,  with  exceptions  to  be  presently  stated,  does  any  statute 
exist  to  regulate  procedure  for  enforcing  in  England  the  judgment  of 
any  foreign  Court. 

Two  distinct  questions  arise  with  reference  to  a  foreign  judgment : 
(1)  How  far  it  is  to  be  treated  in  England  as  res  judicata  in  English 
proceedings  brought  for  its  enforcement  or  in  English  proceedings  in 
which  its  validity  and  effect  come  into  question. 

(2)  The  mode  of  dealing  for  purposes  of  judgment  and  execution 
with  foreign  judgments  which  have  not  in  England  the  full  effect  of 
res  judicata. 

The  rules  for  dealing  in  England  with  the  judgments  of  foreign 
tribunals  rest  upon  judicial  decision,  influenced  no  doubt  by  study  of 
jurists  and  text-writers,  and  bearing  traces  of  that  influence  in  the 
variations  of  judicial  opinion  and  the  tendency  to  adopt  the  views,  now 
of  one,  now  of  another  school  of  theorists  as  to  comity  or  international 
law.  It  is  not  proposed  to  discuss  those  theories  here  in  detail,  but 
merely  to  indicate  the  result  of  the  judicial  decisions  and  the  procedure 
consecrated  by  practice  for  dealing  with  foreign  judgments.  It  must  be 
premised  (1)  that  the  questions  involved  are  distinct  to  some  extent 
from  what  is  called  the  Conflict  of  Laws  (g'.'i?.)  which  frequently  arises 
as  to  the  law  applicable  to  a  particular  transaction;  (2)  that  the  English 
Courts  will  assert  jurisdiction  at  the  invitation  of  any  person  with 
greater  readiness  than  foreign  Courts  (see  R.  S.  C,  1883,  Order  11),  and 
will  absolutely  decline  it  only  in  a  few  cases,  e.g. — 

{a)  Claims  as  to  title  to  land  abroad ; 

(6)  Questions  of  status  raised  by  persons  not  domiciled  in  England 
in  cases  where  property  in  England  is  not  affected ; 
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c)  Claims  to  enforce  foreign,  criminal,  penal,  or  revenue  laws. 

the  establishment  of  jurisdiction  by  fiction  in  transitory  actions  and 
the  abolition  of  venues  have  led  to  this  result  by  a  process  traced  in 
Companhia  de  Mogamhique  v.  British  South  Africa  Co.,  [1893]  A.  C.  602. 
But  the  procedure  by  which  a  discretionary  jurisdiction  is  exercised 
under  K.  S.  C,  1883,  Order  11,  while  it  illustrates  current  views  of  the 
comity  of  nations  and  forms  a  code  for  the  High  Court  and  binds  British 
subjects  abroad  {In  re  Busjield,  1886,  32  Ch.  D.  350 ;  In  re  Cliffen,  [1895] 
2  Ch.  21),  has  no  direct  bearing  on  the  treatment  of  foreign  judgments 
in  England. 

Two  theories  have  been  formulated  by  English  lawyers  to  justify  the 
intervention  of  English  Courts  to  enforce  foreign  judgments.  The  first 
is  that  of  the  comity  of  nations  (Alves  v.  Banbury,  1814,  4  Camp.  28 ; 
Castrique  v.  Imrie,  1861,  30  L.  J.  C.  P.  177 ;  Messina  v.  Petrocochino,  1872, 
L.  K.  4  P.  C.  144).  The  second  is  that  developed  in  Godard  v.  Gray,  1870, 
L.  K.  6  Q.  B.  139;  Schibsby  v.  Westenholz,  1770,  L.  E.  6  Q.  B.  155;  and 
Abmiloff  V.  Oppenheimer,  1883,  10  Q.  B.  D.  295,  viz.,  that  the  judgment 
of  a  competent  foreign  Court  that  a  sum  is  due  creates  a  legal  obligation 
to  pay  it  upon  which  an  action  may  be  brought  to  enforce  the  judgment. 
The  theories  are  perfectly  consistent ;  the  first  indicating  the  propriety 
of  the  recognition  of  foreign  judgments,  the  second  the  particular  fiction 
or  adaptation  of  English  procedure  for  effecting  it.  But  the  second  view 
needs  qualification.  It  is  well  settled  that  the  effect  in  English  law  of  a 
foreign  judgment  in  personam  in  favour  of  a  plaintiff  is  not  to  merge 
the  debt  in  the  judgment  nor  to  create  res  judicata  (Hall  v.  Odber,  1809, 
11  East,  118;  10  K.  E.  443;  Bank  of  Australasia  v.  Harding,  1850, 
9  C.  B.  661 ;  Same  v.  Mas,  1851,  16  Q.  B.,  at  p.  738;  Kelsall  v.  Marshall, 
1856,  1  C.  B.  N.  S.,  at  p.  259).     It  merely  creates— 

(1)  A  presumption  that  the  foreign  Court)  was  competent  and  pro- 
eeded  regularly,  and  in  accordance  with  its  own  law  and  with  natural 
jnstice  (Sinclair  v.  Fraser,  1771,  20  St.  Tri.  468  (H.  L.  Sc);  Houlditch 
V.  Marquis  of  Donegal,  1834,  8  Bli.  K  S.  301 ;  5  E.  E.  955 ;  37  E.  E.  181, 
where  all  authorities  to  that  date  are  fully  noted;  Henderson  v.  Henderson, 
1844,  6  Q.  B.  298 ;  66  E.  E.  384). 

(2)  An  indisposition  when  these  presumptions  are  not  rebutted  to 
review  the  correctness  of  the  foreign  judgment  by  the  lex  fori  (Castrique 
v.  Imrie,  1870,  L.  E.  4  H.  L.  414;  Vadala  v.  Lawes,  1890,  25  Q.  B.  D. 
306). 

Eoreign  judgments  for  purposes  of  English  law  include — 

(1)  Judgments  of  the  Scotch  and  Irish  Courts ; 

(2)  Judgments  of  Courts  of  British  India  and  any  British  possession 
outside  the  United  Kingdom,  including  those  of  the  Channel  Islands  and 
Isle  of  Man,  and  of  Courts  created  under  the  Eoreign  Jurisdiction  Acts 
and  Orders  in  Council ; 

(3)  Judgments  of  the  Courts  of  independent  foreign  civilised  States. 
1.  Scotch  and  Irish  judgments  for  debt,  damages,  and  costs  may  be 

registered  in  England  and  enforced  without  bringing  an  action,  by  virtue 
of  the  Judgments  Extension  Act,  1868,  31  &32  Yict.  c.  54,  and  the  rules 
made  thereunder  in  1868  (St.  &  0.,  Eev.  1904,  vol.  xi.,  tit.  "  Supreme 
Court,  E,  p.  672).  Irish  Chancery  judgments  are  enforced  in  England 
under  41  Geo.  iii.  c.  90,  by  "  exemplification." 

The  Act  of  1868  specially  excludes  Scotch  decrees  in  absentid,  where 
the  Scotch  Court  has  arrested  funds  to  found  jurisdiction  (s.  8)  (In  re  low, 
[1894]  1  Ch.  147,  158);  and  is  strictly  applicable  only  to  judgments  for 
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debt,  damages,  or  costs  (see  Re  Dundee  Suhurhan  Ely.  Co.,  1889,  37 
W.  E.  50) ;  and  it  does  not  apply  to  equity  judgments  or  judgments  and 
decrees  ad  facta  'prmstanda,  or  of  the  nature  of  prohibitions  or  injunctions, 
or  for  the  recovery  of  land,  or  on  questions  of  status  ( Wotlierspoon  v. 
Connolly,  1871,  9  Macph.  510,  513;  Phosphate  Seioage  Co.  v.  Molleson, 
1  App.'Cas.  780;  4  ibid.  801;  In  re  Orr-Ewing,  1884,  11  Eettie,  600, 
630).  But  possibly  sec.  76  of  the  Judicature  Act,  1873,  may  be  read  as 
extending  the  Act  of  1868  to  all  actions  in  the  High  Court  (see  Fontaine's 
Case,  1889,  41  Ch.  D.  118,  122). 

The  effect  of  registration  in  manner  prescribed  by  the  Act  of  1868 
is  to  make  the  judgment  that  of  the  Court  in  which  it  is  registered 
{In  re  Low,  [1894]  1  Ch.  147)  for  purposes  of  execution,  including 
the  appointment  of  a  receiver  {Thompson  v.  Gill,  [1903]  1  K.  B.  760). 
But  a  Scotch  or  Irish  judgment  cannot  be  made  the  foundation  of 
proceedings  by  way  of  judgment  summons  {Re  Watson,  [1893]  1  Q.  B. 
21) ;  nor  of  a  bankruptcy  notice  {Re  a  Bankruptcy  Notice,  [1898]  1  Q.  B. 
363).  One  result  of  the  statute  is  that  a  judgment  in  Scotland  on  a 
claim  statute-barred  in  England  can  be  registered  and  enforced  in 
England  {In  re  Low,  [1894]  1  Ch.  147).  In  tliat  case  the  Court 
restrained  the  Scotch  creditor  from  issuing  execution  on  a  registered 
judgment  on  condition  that  he  should  be  allowed  to  prove  in  respect 
of  the  Scotch  judgment  in  an  English  administration. 

The  Act  of  1868  also  puts  an  end  to  the  rule  requiring  security  for 
costs  from  the  Scotch  or  Irish  creditor  under  judgments  to  which  it 
applies  (s.  5,  and  Raehurii  v.  Andreios,  1874,  L.  E.  9  Q.  B.  D.  118).  But 
it  did  not  apply  to  the  excepted  proceedings,  supra  {In  re  East  Llangynog 
Head  Mining  Co.,  1875,  23  W.  E.  587).  The  Judicature  Act,  1873,  s.  76, 
appears  to  extend  the  exemption  from  security  for  costs  to  all  Scotch 
and  Irish  judgments  proceeded  on  in  England,  but  not  to  orders  made  on 
a  claim  in  a  winding-up  of  a  company  {Fontcdnes  Case,  1889,  41  Ch.  D. 
118,  122). 

The  Inferior  Courts  Judgments  Extension  Act,  1882,  45  &  46  Vict, 
c.  31,  has  similar  rules  with  respect  to  English,  Scotch,  and  Irish  Courts 
of  inferior  civil  jurisdiction. 

The  scheme  of  both  Acts  is  to  render  the  "foreign"  judgment 
"executory,"  as  it  is  termed  by  Continental  jurists,  without  going 
through  the  procedure  ordinarily  necessary  under  English  law. 

Orders  made  in  a  winding-up  under  the  Companies  Acts  made  in 
Scotland  or  Ireland  are  enforceable  in  England  under  sees.  122-125 
of  the  Companies  Act,  1862,  25  &  26  Vict.  c.  89.  See  Buckley  on 
Companies,  8th  ed. ;  Lindley  on  Companies,  6th  ed. 

The  Bankruptcy  Act,  1883,  makes  provision  for  enforcing  English 
orders  in  Scotland  and  Ireland,  and  a  correlative  provision  as  to  enforc- 
ing Scotch  or  Irish  bankruptcy  orders  in  England,  on  request  from  the 
Scotch  or  Irish  Courts  (see  46  &  47  Vict.  c.  53,  c.  117,  118). 

As  to  judgments  affecting  matrimonial  relations,  see  Foreign  Divorce; 
Marriage. 

The  judgments  of  colonial  and  foreign  tribunals  are  classified  with 
reference  to  their  claim  to  recognition  in  England  according  as  they  were 
rendered  (i.)  in  actions  in  personam ;  (ii.)  in  actions  in  re^n ;  (iii.)  in 
questions  affecting  administration  of  the  property  of  deceased  persons, 
or  bankruptcy  or  liquidation.  Admiralty  matters,  or  questions  of  lunacy 
or  status. 

(i.)  Actions  in  Personam. — It  seems  to  be  immaterial  whether  the 
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action  arose  <?aj  contracht  or  ex  delicto  {Smith  v.  Nicolls,  1839,  5  Bing.  N.  C. 
208 ;  50  K.  E.  658).  A  foreign  judgment  in  favour  of  a  defendant  has 
in  England  the  effect  of  res  judicata  and  absolutely  bars  any  proceeding 
in  England  for  the  same  cause  of  action  {Phillips  v.  Hunter,  1795, 
2  Black.  H.  402 ;  2  R.  E.  353 ;  Bicardo  v.  Garcias,  1845,  12  CI.  &  Fin. 
368 ;  8  E.  11.  1450) ;  provided  that  the  judgment  is  for  a  liquidated  sum 
by  way  of  debt  or  damages  {Sadler  v.  Eohins,  1808,  1  Camp.  253),  and 
that  the  foreign  Court  was  competent  to  entertain  the  suit  in  which  the 
judgment  was  given,  and  apparently  subject  to  a  right  to  sue  in  England 
for  relief  other  than  that  refused  abroad  {Callendar  v.  Dittrich,  1842, 
4  M.  &  G.  68;  61  R.  R.  463). 

Strictly  speaking,  the  foreign  judgment  is  not  upon  the  same  foot- 
ing as  the  judgment  of  an  English  Court  of  Record.  It  is  only  evidence 
of  a  debt,  and  does  not  bar  or  stay  an  action  of  simple  contract,  but 
under  the  old  procedure  gave  a  cause  of  action  here  in  assumpsit 
{Hall  V.  Odher,  1809,  11  East,  118,  124;  10  R.  R.  443).  Where  the 
foreign  plaintiff  in  an  action  in  personam  wishes  to  enforce  his  judg- 
ment in  England,  the  present  procedure  is  either  to  sue  on  the  original 
cause  of  action  {Smith  v.  Nicolls,  1839,  5  Bing.  N.  C.  208 ;  50  R.  R.  658), 
or,  which  is  the  more  usual  course,  to  issue  a  writ  out  of  the  High  Court 
specially  indorsed  under  R.  S.  C,  Orders  3  and  6  {Hodsoll  v.  Baxter,  1858, 
28  L.  J.  Q.  B.  61 ;  Grant  v.  Easton,  1883,  13  Q.  B.  D.  302),  and  to  apply 
under  Order  14  for  summary  judgment  upon  an  affidavit  verifying  a 
certified  and,  if  necessary,  translated  copy  of  the  foreign  judgment  (14 
&  15  Vict.  c.  99,  s.  7).  The  defendant  is  not  permitted  to  defend  the 
action  unless  he  can  show  that  there  is  a  question  to  be  tried — 

{a)  As  to  whether  the  foreign  judgment  was  obtained  by  fraud  or 
collusion,  ^.^.  that  the  foreign  Court  was  deceived  (Camwic// v.  Seivell,  1858, 
27  L.  J.  Ex.  448;  Vadcda  v.  Lawes,  1890,  25  Q.  B.  D.  306),  or  deliber- 
ately went  wrong  either  on  the  facts,  the  law,  or  the  procedure  {Castrique 
V.  Imrie,  1870,  L.  R.  4  H.  L.  414).  Involuntary  mistake  by  the  foreign 
Court,  or  irregularity  in  procedure,  is  no  answer  to  the  action,  if  the 
foreign  Court  had  jurisdiction  over  the  subject-matter  and  the  persons, 
brought  before  it  {Bemherton  v.  Hughes,  [1899]  1  Ch.  781).  But  there 
are  decisions  authorising  disregard  of  the  foreign  judgment  for  errors  on 
the  face  of  it  {Bobertson  v.  Struth,  1844,  5  Q.  B.  941;  64  R.  R.  684; 
Reimers  v.  Bruce,  1857,  26  L.  J.  Ch.  196),  or  for  mistakes  as  to  English 
law  {Castrique  v.  Imrie,  supra).  An  allegation  on  oath  that  the  foreign 
judgment  was  obtained  by  fraud  is  sufficient  to  entitle  the  defendant  ta 
leave  to  defend  English  proceedings  taken  to  enforce  it  {Codd  v.  Belap, 
1905,  92  L.  T.  510,  H.  L.). 

(5)  "Whether  the  foreign  Court  had  jurisdiction  over  the  parties  and 
the  subject-matter  of  the  suit,  and  proceeded  according  to  natural  justice- 
{Bemherton  v.  Hughes,  ubi  sup).  By  jurisdiction  is  meant  territorial 
competence  over  the  subject-matter  and  the  defendant,  i.e.  territorial 
competence  from  the  international  and  not  from  the  municipal  point  of 
view  {ibid.). 

(c)  Whether  the  suit  is  in  respect  of  a  matter  in  which  in  the  English 
view  of  international  law  the  remedies  are  territorial  only  and  cannot  be 
properly  enforced  in  England.  It  is  immaterial  for  the  purpose  whether 
the  foreign  judgment  is  in  rem  or  in  personam  {Bemherton  v.  Hughes,  I.e., 
pp.  792,  793,  Lindley,  M.R.). 

The  most  authoritative  English  opinion  on  the  essential  elements  in 
international  law  for  the  validity  of  a  foreign  judgment  is  that  expressed 
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by  the  late  Earl  of  Selborne  in  Sirdar  Gurclyal  Singh  v.  Rajah  of  Farid- 
kote,  [1894]  A.  C.  670.  The  appellant,  a  subject  of  Jhind  and  there 
domiciled,  was  treasurer  to  the  respondent,  an  independent  ruler  of  an 
Indian  State.  He  left  his  service  and  the  State.  The  Eajah  sued  him 
in  the  State  Courts  for  money  alleged  to  be  due  to  him  as  treasurer. 
He  was  serv^  in  Jhind  with  the  process,  but  did  not  appear.  Judgment 
ex  'parte  was  entered  against  him,  and  an  action  brought  thereon  in  a 
British  Indian  Court.  These  facts  exactly  raised  the  question  of  the 
jurisdiction  of  the  Faridkote  Court  over  the  appellant,  the  cause  of 
action  whether  in  contract  or  ex  delicto  having  clearly  arisen  in  that  State. 
Lord  Selborne's  opinion  sums  up  the  rules  applicable : — 

"  There  was  nothing  to  take  this  case  out  of  the  general  rule  that  the 
petitioner  must  sue  in  the  Court  to  which  the  defendant  is  subject  at 
the  time  of  suit  (actor  sequitur  forum  rei),  which  is  rightly  stated  by  Sir 
Eobert  Phillimore  {Inter.  Laiv,  vol.  iv.  s.  891)  'to  lie  at  the  root  of  all 
international  and  most  domestic  jurisprudence  on  the  matter.'  All 
jurisdiction  is  properly  territorial  and  extra  terntorium  jus  dicenti 
impune  non  paretur.  Territorial  jurisdiction  attaches  (with  special 
exceptions)  upon  all  persons  either  permanently  or  temporarily  resident 
within  the  territory  while  they  are  within  it ;  but  it  does  not  follow 
them  after  they  have  withdrawn  from  it,  and  when  they  are  living  hi 
another  independent  country.  It  exists  always  as  to  land  within  the 
territory,  and  it  may  be  exercised  over  moveables  within  the  territory ; 
and  in  questions  of  status  or  succession  governed  by  domicile  it  may 
exist  as  to  persons  domiciled  or  who  when  living  were  domiciled  within 
the  territory  as  between  different  provinces  under  one  sovereignty  {e.g. 
under  the  Eonian  Empire  the  legislation  of  the  sovereign  may  distribute 
and  regulate  jurisdiction) ;  but  no  territorial  legislation  can  give  juris- 
diction which  any  foreign  Court  ought  to  recognise  against  foreigners 
who  owe  no  allegiance  or  obedience  to  the  power  which  so  legislates. 
In  a  personal  action  (whether  of  contract  or  ex  delicto),  to  which  none  of 
these  causes  of  jurisdiction  apply,  a  decree  pronounced  in  absentem  by  a 
foreign  Court  to  the  jurisdiction  of  which  the  defendant  has  not  in  any 
way  submitted  himself,  is  by  international  law  an  absolute  nullity.  He 
is  under  no  obligation  of  any  kind  to  obey  it,  and  it  must  be  regarded  as 
a  mere  nullity  by  the  Courts  of  every  nation,  except  when  authorised 
by  special  local  legislation  in  the  country  of  the  forum  in  which  it  was 
pronounced.  These  are  doctrines  laid  down  by  all  the  leading  authorities 
on  international  law  .  .  .  and  no  exception  is  made  to  them  in  favour 
of  the  exercise  of  jurisdiction  against  a  defendant  not  otherwise  subject 
to  it  by  the  Courts  of  the  country  in  which  the  cause  of  action  arose  or 
in  cases  of  contract  by  the  Courts  of  the  locus  solutionis.  In  these  cases, 
as  well  as  all  others  where  the  action  is  personal,  the  Courts  of  the 
country  in  which  a  defendant  resides  have  power,  and  they  ought  to  be 
resorted  to,  to  do  justice."  By  personal  actions  in  this  passage  is  meant 
actions  in  personam  and  inter  partes,  as  distinguished  from  actions  in 
rem,  probate  actions,  proceedings  in  probate  or  administration,  bank- 
ruptcy, and  matrimonial  or  other  causes  affecting  personal  status  (Dicey, 
Conflict  of  Laws,  233).  The  principles  apply  to  colonial  as  well  as  foreign 
judgments  (see  Turnbull  v.  Walker,  1892,  67  L.  T.  67). 

A  foreign  judgment  will  therefore  be  of  no  validity  in  England  when 
jurisdiction  has  been  assumed  by  the  foreign  Court  over  a  person  not 
a  citizen  of  the  State  for  which  the  Court  is  acting,  and  not  domiciled 
•or  resident  or  present  in  the  State  in  respect  of  a  contract  made  by  him 


rOKEIGN  JUDGMENTS  175 

while  in  the  country  of  the  forum,  and  to  be  performed  there.  The 
decision  to  the  contrary  in  Becquet  v.  Macartluj,  1831,  2  Barn.  &  Adol. 
951 ;  36  K.  K.  803,  must  be  treated  as  over-ruled  by  Don  v.  Lipjwiann, 
1837,  5  CI.  &  Fin.  1 ;  7  E.  E.  303 ;  47  R.  R.  1 ;  Rousillon  v.  Rousillon, 
1880,  14  Ch.  D.  351,  and  the  Fariclkote  Case,  The  same  rule  applies  to 
colonial  judgments  entered  without  jurisdiction  against  a  d^endant  who 
is  in  England  {TurnUdl  v.  Walker,  1892  67  L.  T.  767). 

A  jurisdiction  created  by  seizure  of  the  land  or  goods  of  the  defendant 
in  the  country  of  the  forum  in  his  absence  would  not  be  recognised  as 
internationally  valid  (De  Cosse  Brissac  v.  Rathhone,  1861,  6  H.  &  N.  301 ; 
Schibshj  V.  Westenhoh,  1870,  L.  R.  6  Q.  B.  155.  But  see  In  re  West 
Cumherland  Iron  and  Steel  Co.,  [1893],  1  Ch.  713). 

In  the  Judgment  Extension  Act,  1868,  31  &  32  Vict.  c.  54,  s.  7, 
Scotch  decrees  in  absentid  founded  on  arrest  ad  fundandam  jurisdictionem 
are  specially  excepted  from  the  benefits  of  the  Act. 

Where  a  defendant,  over  whom  the  foreign  Court  would  have  had  no 
jurisdiction  in  alsentid,  has  appeared  and  submited  to  the  foreign  jurisdic- 
tion, the  foreign  judgment  will  be  presumed  to  bind  him  {Novdli  v.  Rossi, 
1831,  2  Barn.  &  Adol.  757 ;  36  R.  R.  736  ;  De  Cosse  Brissac  v.  Rathhone, 
1861, 6  H.  (feN".  301),  unless  the  foreign  Court  was,  from  an  international 
point  of  view,  absolutely  incompetent  {fiulton  v.  Radcliffe,  1874,  L.  R. 
9  C.  P.  189),  and  the  rule  is  the  same  where  he  has  agreed  to  submit  to 
the  foreign  jurisdiction,  even  if  he  has  let  judgment  go  for  default  of 
appearance  {Feijerick  v.  Hubbard,  1902,  71  L.  J.  K.  B.  509). 

Where  a  man  not  domiciled  nor  resident  in,  nor  a  subject  of,  a  foreign 
State  is  served  with  process  of  its  Courts  while  passing  through  it,  and 
defends  the  action,  the  judgment  can  be  enforced  in  England  {Carrick\. 
Hancock,  1895,  12  T.  L.  R.  59).  To  refuse  to  do  so  would  be  inconsistent 
with  English  practice,  which  recognises  to  the  fullest  the  power  to  serve 
a  writ  on  a  foreigner  only  casually  present  in  England,  and  to  proceed 
against  him. 

It  is,  however,  possible  for  the  parties  to  a  contract  by  express 
stipulation  to  accept  the  forum  loci  contractus  as  having  by  reason 
of  the  contract  a  conventional  jurisdiction  against  the  parties  to  the 
contract  for  all  future  time,  irrespective  of  their  domicil  or  residence 
{Fariclkote  Case,  [1894]  A.  C.  686).  Such  a  stipulation  would  be  treated 
as  a  submission  to  the  jurisdiction,  not  merely  as  to  the  construction 
of  the  contract  which  would  for  most  purposes  be  determined  by 
the  lex  loci  contractus  (Hamlyn  v.  Tcdisker  Distillery  Co.,  [1894]  A.  C. 
202,  213);  but  there  is  no  authority  for  implying  such  a  stipulation 
(Faridkote  Case,  at  p.  685,  explaining  Schihsby  v.  Westenholz,  1870,  L.  R. 
6  Q.  B.  161). 

^H  It  is  now  common  practice  to  elect  domicil  in  the  country  of  the 

^P?^  contractus  or  solutionis,  or  to  stipulate  that  the  contract  shall  be 
construed  by  the  law,  or  adjudicated  on  by  the  Courts  of  a  particular 

I    country.     The  election  gives  jurisdiction  to  the  Courts  of  the  country 

I    in  which  the  domicil  has  been  elected  (  Valle  v.  Dumergue,  1849,  4  Ex. 

'  Rep.  290).  This  rule  appears  to  extend  to  judgments  against  share- 
holders, resident  in  England,  of  companies  domiciled  in  the  foreign 
State  {Leishmctn  v.  Cochrane,  1867,  12  W.  R.  181 ;  Copin  v.  Adamson, 

i    1875, 1  Ex.  D.  17). 

I  The  English  Courts  will  not  recognise  or  give  effect  to  a  foreign 

judgment  which  enforces  the  penal  laws  of  the  foreign  State  (Ogden  v. 
Folliot,  1789,  1  Black.  H.  123;  1790,  3  T.  R.  726;  2  R.  R.  736),  and 
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will  decide  for  themselves  whether  the  law  is  or  is  not  penal,  regardless 
of  the  views  of  the  foreign  Courts  {Huntington  v.  Attrill,  [1893]  A.  C. 
151).  This  rule  applies  to  conviction  for  crime  (but  see  Extradition), 
to  attainders,  confiscations,  penalties  imposed,  and  to  foreign  laws 
creating  slavery  or  religious  disabilities,  or  particular  incapacities 
such  as  that  imposed  by  French  law  on  a  prodigal  {Re  Selot's  Trust, 
[1902]  1  Ch.  488) ;  and  claims  by  a  foreign  State  to  the  bond  vacantia 
in  England  of  one  of  its  citizens  must  give  way  to  the  claims  of  the 
British  Crown  {Ee  Barnett's  Trusts,  [1902]  1  Ch.  847),  the  rule  of 
domicil  applicable  to  successions  not  applying  to  such  a  case. 

Nor  will  they  enforce  the  revenue  laws  of  another  State,  either  by 
action  on  a  foreign  judgment,  or  by  direct  action  {PlanclU  v.  Fletcher, 
1779,  1  Doug.  251).  Conversely  in  the  Finance  Act,  1894,  it  is 
recognised  that  proceedings  for  duties  under  the  Act  cannot  be  taken 
in  a  British  colony  (57  &  58  Vict.  c.  30,  s.  20  (2)).  It  is  uncertain  how 
far  documents  which  for  validity  require  a  stamp  under  the  foreign  law, 
can  be  received  unstamped  as  evidence  in  England  {Clegg  v.  Levij,  1812, 
3  Camp.  167;  Leroux  v.  Brown,  1852,  12  C.  B.  801,  808  note). 

The  decree  of  a  foreign  Court  with  reference  to  landed  property 
not  situate  within  the  territory  of  the  State  for  which  the  Court  is 
appointed  or  acting,  will  not  be  recognised  in  the  State  where  the 
land  lies,  nor  indeed  anywhere.  Such  a  decree  violates  the  first 
principles  of  private  international  law.  So  far  as  concerns  the  title 
to  foreign  land,  or  questions  involving  inquiry  into  such  title,  English 
law  recognises  that  its  Courts  have  no  jurisdiction  {Norton  v.  Florence 
Land  Co.,  1877,  7  Ch.  D.  332;  Pitts  v.  La  Fontaine,  1880,  5  App.  Cas. 
664;  Companhia  de  Mogarnbique  v.  British  South  Africa  Co.,  [1893] 
A.  C.  602). 

Courts  of  equity  have  in  certain  cases  acted  in  personam  with 
reference  to  questions  involving  rights  to  land  abroad  {Penn  v.  Lord 
Baltimore,  1750,  Wh.  &  T.  L.  C,  7th  ed.,  755),  as  they  have  with 
reference  to  the  estates  of  persons  not  domiciled  in  England,  and 
whose  property  was  not  there  situate  {Orr-Ewing  v.  Orr-Ewing,  1885, 
9  App.  Cas.  34;  Orr-Ewing  v.  Orr-Ewing,  1886,  10  App.  Cas.  453). 
The  international  validity  of  these  performances  is  more  than  doubt- 
ful. It  met  with  severe  criticism  in  the  Scotch  Courts,  1884,  11 
Kettie,  600 ;  and  the  practice  of  the  Chancery  Division  as  to  adminis- 
trative action  was  modified  in  consequence  of  the  litigation  (see  Dicey, 
Conflict  of  Laivs,  216). 

Foreign  judgments  or  claims  in  respect  of  a  tort  (delict)  committed 
abroad  will  be  enforced  by  the  English  Courts  if  the  tort  in  substance 
is  common  to  the  laws  of  both  States  {The  Halley,  1868,  L.  E.  2  P.  C. 
193;  Scott  V.  Lord  Seymour,  1862,  31  L.  J.  Ex.  457;  32  L.  J.  Ex.  61; 
Phillips  V.  Eyre,  1870,  L.  E.  6  Q.  B.  1 ;  Machado  v.  Pontes,  [1897] 
2  Q.  B.  231). 

The  question  of  the  remedy  for  the  wrong  in  the  country  where 
it  is  committed  is  treated  in  England  as  part  of  the  lex  fori,  and  as 
immaterial  so  far  as  a  civil  proceeding  in  England  is  concerned;  but 
all  defences  available  abroad  would  be  available  here,  and  apparently 
also  those  of  the  lex  fori. 

It  is  not  clear  whether  foreign  judgments  in  actions  ex  contractu 
will  be  enforced  in  England  if  the  contract  is  illegal  or  immoral  in 
English  law.  Santos  v.  lllidge,  1860,  8  C.  B.  N.  S.  861,  appears  to  be 
an  authority  in  favour  of  enforcement;   but  in  particular  cases  the 
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laRisposition  to  enforce  such  contracts  might  be  stayed  by  specific 
provisions  of  municipal  law.  In  Kaufman  v.  Gerson,  1904,  1  K.  B.  591, 
the  Court  of  Appeal  refused  to  enforce  a  foreign  contract  entered  into 
under  pressure  of  threats  to  prosecute  the  husband  of  the  defendant. 
The  ratio  decedendi  was  not  that  the  contract  was  invalid  in  the  country 
where  it  was  made,  but  that  the  contract  was  a  violation  of  essential 
principles  of  justice  and  morality  as  understood  by  English  Courts.  In 
Mmlis  V.  Owen,  [1907]  1  K.  B.  746,  the  majority  of  the  Court  held  that 
the  lex  fori  precluded  recovery  of  the  amount  of  a  cheque  on  an  English 
bank  given  in  Algiers  to  pay  gaming  debts  and  loans  for  gaming.  In 
neither  case  was  the  action  on  a  foreign  judgment,  but  the  principles 
laid  down  appear  to  apply  to  attempts  to  enforce  here  foreign  judgments 
in  respect  of  causes  of  action  such  as  those  dealt  with  by  the  decisions. 

The  foreign  judgment  must  be  a  final  judgment  {Nouvion  v.  Freeman, 
1890,  15  App.  Cas.  1),  and  where  it  is  by  default  territorial  jurisdiction 
or  submission  to  jurisdiction  must  be  shown. 

Administration. — A  grant  of  administration  by  a  foreign  Court 
cannot  lawfully  be  acted  upon  to  collect  assets  of  the  deceased  in 
England,  nor  does  the  foreign  representative  acquire  any  locns  standi 
in  England  until  he  obtains  letters  of  administration  from  the  High 
Court  (see  Neiu  York  Breweries  Co.,  Ltd.  v.  A.-G.,  [1899]  A.  C.  162). 

Where  the  deceased  was  domiciled  abroad  the  English  Courts  will 
usually,  but  not  as  of  right,  grant  administration  to  his  personal  repre- 
sentative heir,  or  successor  under  the  law  of  his  domicile  {Enohin  v. 
Wyllie,  1862, 10  H.  L.  C.  1 ;  11  E.  E.  924 ;  In  bonis  Suarez,  [1897]  P.  82  ; 
In  bonis  Briesmann,  [1894]  P.  260  ;  In  bonis  Earl,  1866,  L.  E.  1  P.  &  D. 
450),  or  under  24  &  25  Vict.  c.  121  to  the  consul  of  the  State  of  which 
the  deceased  was  subject. 

Scotch  confirmations  and  Irish  grants  have  the  same  effect  as  Eng- 
ih  grants  on  production  of  the  grant,  etc.,  and  deposition  of  a  sealed 
^py  in  the  Probate  Eegistry  (20  &  21  Vict.  c.  79,  s.  95 ;  21  &  22  Vict. 
c.  56,  s.  12;  and  see  Death  Duties);  and  colonial  grants  have  the 
same  effect  on  following  a  similar  procedure  under  the  Colonial  Pro- 
bates Act,  1892,  and  payment  of  the  proper  duty.  See  Death  Duties, 
Vol.  IV  p.  376. 

Admiralty. — Courts  of  Admiralty,  as  Courts  of  the  civil  law,  seem 
from  the  earliest  time  to  have  shown  a  disposition  to  enforce  foreign 
judgments  of  like  Courts  on  letters  of  request. 

The  judgments  with  which  they  were  mostly  concerned  being  in  rem, 
occasion  rarely  arose  for  their  enforcement  by  a  plaintiff;  but  they  have 
always  been  treated  as  conclusive  where  the  adjudicating  Court  had 
jurisdiction  over  the  res  {City  of  Mecca,  1870,  5  P.  D.  28 ;  Minna  Craig 
S.  S.  Co.  V.  Chartered  Mercantile  Bank,  [1897]  1  Q.  B.  460  ;  Mannheim, 
[1897]  P.  13).  But  persons  who  have  had  the  benefit  abroad  of  execu- 
tion under  a  foreign  judgment  in  rem  must  in  English  proceedings  for 
further  indemnity  give  credit  for  the  amount  recovered  abroad  (The 
Crathie,  [1897]  P.  178). 

As  to  the  decisions  of  foreign  prize  Courts,  see  Prize. 

Actions  in  personam  in  colonial  Admiralty  Courts  are  treated  by 
English  Courts  in  the  same  way  as  actions  in  personam  in  a  foreign 
Court ;  nor  does  the  fact  that  appeal  lies  to  the  Privy  Council  from 
colonial  Vice-Admiralty  Courts  in  any  way  affect  the  matter. 

Bankruptcy. — An  adjudication  in  bankruptcy  in  Scotland  or  Ireland 
operates  as  a  transfer  to  the  bankrupt's  representative  of  all  his  realty 
VOL.  VI.  12 
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and  personalty  within  the  British  Empire  {Callender,  Sykes  &  Co.  v. 
Colonial  Secretary,  [1891]  A.  C.  460).  Competitions  occasionally  arise 
between  the  English  Courts  and  Courts  acting  under  the  Indian  Bank- 
ruptcy Law,  which  rests  on  an  Imperial  Statute  (11  &  12  Vict.  c.  21). 
Its  effect  in  foreign  States  is  here  immaterial  (Dicey,  Conflict  of  Laws, 
442). 

An  adjudication  in  a  British  possession  or  a  foreign  State  does  not 
operate  as  a  transfer  to  the  syndic  of  the  debtor's  realty  and  chattels  real 
in  England ;  but  does  operate  the  transfer  of  his  personalty  (meubles)  in 
England,  so  far  as  the  foreign  law  purports  to  effect  such  transfer  (In  re 
Davidson,  1866,  L.  E.  2  Eq.  23 ;  In  re  Hayward,  [1897]  1  Ch.  905).  It 
is  not  clear  whether  this  should  be  limited  by  restricting  it  to  cases 
where  the  debtor  is  domiciled  where  he  is  adjudicated.  But  the  EngHsh 
Act  does  not  recognise  the  need  of  "  domicil "  for  jurisdiction  in  such 
cases  {In  re  Nordenfelt,  [1895]  1  Q.  B.  151) ;  it  appears  to  be  more  strict 
as  to  foreign  jurisdiction  {In  re  Artola,  1890,  24  Q.  B.  D.  640 ;  Dicey, 
Conflict  of  Laws,  443,  444). 

The  existence  of  a  foreign  adjudication  is  no  bar  to  adjudication  in 
England  in  respect  of  acts  of  bankruptcy  committed  here,  even  if  the 
prior  foreign  bankruptcy  is  in  the  country  of  the  debtor's  domicil  {1% 
re  Artola,  1890,  24  Q.  B.  D.  640 ;  Williams,  Bankruptcy,  8th  ed.,  343 ; 
Eobson,  Bankruptcy,  7th  ed.,  383,  487,  525). 

But  the  Court  will  admit  the  claims  of  foreign  creditors  subject  to 
bringing  into  the  common  fund  any  dividends  received  under  a  foreign 
bankruptcy  {Banco  de  Portugcd  v.  Waddell,  1880,  5  App.  Cas.  161).  A 
Scotch  or  Irish  discharge  is  effectual  in  England ;  and  a  discharge  in  a 
foreign  or  colonial  bankruptcy  which  extinguishes  the  liability  and  does 
not  merely  bar  the  remedy,  is  a  bar  in  England  except  to  claims  for  debts 
arising  under  contracts  made  and  to  be  performed  in  England.  This  rule 
is  irrespective  of  the  debtor's  domicil  at  the  date  of  discharge  {Bartley 
v.  Hodges,  1861,  30  L.  J.  Q.  B.  352 ;  Weir  v.  M'Henry,  1891,  L.  E.  6  C.  P. 
228 ;  Gihhs  v.  Soci4t6  des  Metaux,  1890,  28  Q.  B.  D.  399  ;  Williams,  Bcmk- 
Twptcy,  8th  ed.,  112;  Dicey,  Conflict  of  Laws,  448-456).  Per  contra,  an 
English  order  of  discharge  is  a  bar  to  all  prior  debts,  wherever  contracted, 
all  being  provable  here  {Armani  v.  Castrique,  1844,  13  Mee.  &  W.  443 ; 
69  E.  E.  665). 

Companies. — Subject  to  the  specific  provisions  of  the  Companies  Acts, 
1862  to  1900,  English  Courts  deal  with  foreign  judgments  against  com- 
panies domiciled  in  England  as  foreign  judgments  in  personam,  and  with 
foreign  judgments  against  insolvent  companies  as  with  the  like  against 
bankrupts.  Difficulties  arise  at  times  with  respect  to  special  rules  of 
Scotch  law  and  procedure  affecting  companies  {In  re  Queensland  Mercan- 
tile and  Agency  Co.,  [1891]  1  Ch.  536;  [1892]  1  Ch.  219;  In  re  West 
Cumberland  Iron  and  Steel  Co.,  [1893]  1  Ch.  713),  or  as  to  the  priority  of 
English  creditors  over  the  liquidator  under  a  foreign  decree  {Levasseur  v. 
Mason  &  Barry,  Ltd.,  [1891]  2  Q.  B.  73).  In  New  Zealand  Loan  and 
Mercantile  Agency  v.  Morrison,  [1898]  A.  C.  349,  the  Judicial  Committee 
held  that  the  Joint  Stock  Companies  Act,  1870,  33  &  34  Vict.  c.  104, 
did  not  apply  to  the  colonies,  and  that  consequently  a  scheme  of 
liquidation  under  the  Act  was  quoad  the  colonies  a  proceeding  in  a 
foreign  Court,  and  was  no  answer  in  Victoria  to  an  action  by  a  non- 
assenting  creditor.  In  Spiller  v.  Turner,  [1897]  1  Ch.  911,  a  question 
arose  as  to  the  incidence  of  a  colonial  Act  on  English  shareholders  in 
a  British  company. 
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Lunacy. — Adjudications  by  any  Court  outside  England,  except  an 
Irish  Court,  that  a  person  outside  England  is  a  lunatic  are  not  con- 
clusive in  England  {In  re  Houston,  1826,  1  Euss.  Ch.  312),  and  if  the 
lunatic  reaches  England,  a  fresh  proceeding  to  establish  his  mental 
condition  will  be  necessary  (53  &  54  Vict.  c.  5,  s.  90  (2)).  But  the 
English  Courts  on  letters  of  request  from  the  foreign  Court  will  assist 
them  so  far  as  their  decrees  are  compatible  with  our  municipal  law 
{In  re  Sottomaior,  1874,  L.  E.  9  Ch.  677).  Under  sec.  134  of  the  Lunacy 
Act,  1890,  53  &  54  Vict.  c.  5,  the  English  Court  can  transfer  the  funds 
in  England  of  a  lunatic  resident  abroad,  and  found  lunatic  by  a  colonial 
or  foreign  Court,  to  the  person  in  whom  the  management  of  the  lunatic's 
estate  is  vested  by  the  foreign  Court,  without  requiring  the  curator  to 
get  the  property  vested  in  him  according  to  English  law  {In  re  Broivn, 
[1895]  2  Ch.  666 ;  In  re  Linden,  [1897]  1  Ch.  453 ;  Neio  York  Security 
and  Trust  Co.  v.  Keyser,  [1901]  1  Ch.  666),  in  which  decision  all  the 
previous  cases  are  reviewed  and  discussed.  Even  where  the  lunatic 
abroad  is  not  so  found  judicially,  the  English  Courts  appear  to  have  a  dis- 
cretion to  order  transfer  of  funds  {In  re  Barlovj,  1887,  36  Ch.  D.  287 ;  and 
see  also  Dicey,  Conflict  of  Laws,  507-509  ;  Wood  Eenton  on  Lunacy,  273). 

Status. — Questions  of  civil  status,  with  its  attendant  rights  and 
•disabilities,  in  the  view  of  English  Courts  (other  than  those  of  a  penal 
•character),  rest  upon  domicil  and  not  upon  nationality  {Ahd-ul-Messih 
V.  Farra,  1888, 13  App.  Cas.  431).  But  English  Courts  will  not  recognise 
the  incapacity  of  a  person  to  sue  in  English  Courts  or  to  give  a  good 
discharge  because  he  has  been  declared  a  bankrupt,  prodigal,  or  lunatic 
by  the  law  of  his  domicil  {Worms  v.  de  Valdor,  1880,  49  L.  J.  Ch.  261 ; 
Selofs  Trust,  [1902]  1  Ch.  488;  and  see  Foreign  Divorce;  Foreign 
Marriage).  Nor  will  they  recognise  a  right  to  inherit  land  under 
English  law  except  by  persons  born  in  wedlock  of  a  marriage  which 
would  have  been  valid  if  celebrated  in  England  {Atkinson  v.  Atkinson, 
1882,  21  Ch.  D.  100;  or  is  specifically  accepted  by  statute  as  valid  for 
such  purposes  (see  6  Edw.  vii.  c.  30 ;  Dicey,  Conflict  of  Laivs,  477-483, 
497-507). 

Apart  from  this  insular  peculiarity,  the  English  Courts  will  accept 
the  judgments  of  the  Courts  of  the  domicil  of  the  father  as  determining 
questions  of  the  legitimacy  of  the  children  for  purposes  of  succession  to 
property  situate  in  England  {In  re  Goodman,  1881, 17  Ch.  D.  266  ;  Andros 
V.  Andros,  1883,  24  Ch.  D.  637 ;  Doglioni  v.  Crispin,  1860,  L.  E.  1  H.  L. 
■301).  A  judgment  of  divorce  by  a  foreign  Court  being  a  judgment  affected 
by  the  status  of  the  parties  stands  on  the  same  footing  as  a  judgment  in 
rem,  and  cannot  be  set  aside  by  English  Courts  even  on  the  ground  of 
fraud,  at  the  instance  of  a  person  not  a  party  to  the  foreign  proceedings 
<cp.  Pemberton  v.  Hughes,  1899,  1  Ch.  781,  793,  Lindley,  M.E. ;  Later  v. 
Bater,  [1906]  P.  209  (C.  A.)).  And  in  matrimonial  questions  the  English 
Courts  will  recognise  the  binding  effect  of  a  decree  of  divorce — (1) 
•obtained  in  a  State  where  the  husband  was  domiciled  at  the  date  of  the 
decree  {Le  Mesurier  v.  Le  Mesurier,  [1895]  A.  C.  517) ;  (2)  or  obtained  in  a 
State  in  which  he  is  not  domiciled  if  the  Courts  of  his  domicil  would 
recognise  the  validity  of  the  decree  {Armitage  v.  A.-G.,  [1906]  P.  135. 

[Authorities. — Phillimore,  Int.  Law,  vol.  iv. ;  Phillimore  in  Clunet, 
1897,  p.  98;  Piggott  on  Foreign  Judgments,  3rd  ed.,  1904;  Dicey, 
Confl,ict  of  Laws,  1896;  Foote,  Private  International  Law,  3rd  ed.,  1904; 
Westlake,  Priv.  Int.  Law,  4th  ed.,  1905 ;  Smith,  Leading  Cases,  11th  ed.] 
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Meaning  of  the  Term. — The  expression  "  Foreign  Jurisdiction  "  in  its 
wider  sense  includes  the  whole  relationship  of  a  State  to  its  subjects 
when  they  are  beyond  its  territorial  boundaries.  Thus  the  State  claims 
from  its  subjects  and  citizens  the  duty  of  allegiance  wherever  they  may 
be  resident.  It  may  prescribe  penalties  for  acts  done  by  them  abroad 
(see  24  &  25  Vict.  c.  100,  s.  9)  (see  Extra-territorial  Crime),  and 
it  may  determine  the  validity  to  be  given  to  documents  executed  in 
other  countries  (see  Lord  Kingsdown's  Act,  24  &  25  Vict.  c.  114).  See 
International  Law;  Will. 

But  the  term  is  now  used  in  a  more  restricted  sense  to  express  the 
jurisdiction  which  certain  foreign  States  have  consented  by  treaty  to 
allow  the  British  Government  to  exercise  within  territorial  limits 
where  these  foreign  States  have  otherwise  absolute  power  (see 
Capitulations). 

The  Earlier  Foreign  Jurisdiction  Acts. — Such  treaty  powers  within 
foreign  territory  receive  their  international  validity  from  the  royal 
prerogative.  Until  1825  the  chief  exercise  of  foreign  jurisdiction  under 
treaty  was  that  of  the  Levant  Company,  acting  through  their  consuls, 
under  certain  Capitulations  with  the  Porte.  In  that  year,  on  the 
abolition  of  the  company,  various  doubts  as  to  the  validity  of  such 
jurisdiction  arose.  The  history  of  earlier  foreign  jurisdiction  is  given 
in  the  Laconia  case  (Papayanni  v.  The  Russian  Steam  Navigation  and 
Trading  Co.,  2  Moore  P.  C.  (N.  S.)  161),  and  in  the  learned  memorandum 
of  Mr.  Hope  Scott  (printed  in  Jenkyn's  British  Jurisdiction  Beyond  the 
Seas,  pp.  242-266).  As  to  the  growth  of  our  consular  jurisdiction  in 
China  and  Corea,  and  the  Ottoman  Dominions,  see  those  articles. 

In  accordance  with  the  recommendations  of  Mr.  Hope  Scott's  memo- 
randum, the  first  Foreign  Jurisdiction  Act,  6  &  7  Vict.  c.  94,  was  passed 
in  1843. 

This  was  followed  by  an  Act  passed  in  1857,  20  &  21  Vict.  c.  75, 
confirming  an  Order  in  Council  relative  to  the  exercise  of  jurisdiction  in 
Siam ;  the  Foreign  Jurisdiction  Amendment  Acts  of  1865  and  1866,  28 
&  29  Vict.  c.  116,  and  29  &  30  Vict.  c.  87 ;  the  Siam  and  Straits  Settle- 
ments Jurisdiction  Act,  1870,  33  &  34  Vict.  c.  55 ;  and  the  Foreign 
Jurisdiction  Acts  of  1875  and  1878,  38  &  39  Vict.  c.  85,  and  41  &  42 
Vict.  c.  67. 

The  Foreign  Jurisdiction  Act,  1890. — The  whole  of  these  Acts  were 
repealed  and  consolidated  by  the  Foreign  Jurisdiction  Act,  1890,  53  & 
54  Vict.  c.  37,  the  Act  now  in  force. 

This  Act,  which  consolidates  the  statutes  "  relating  to  the  exercise 
of  H.M.'s  jurisdiction  out  of  her  dominions,"  after  reciting  that  by 
"  treaty,  capitulation,  grant,  usage,  sufferance,  and  other  lawful  means,"' 
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H.M.  "has  jurisdiction  within  divers  foreign  countries,"  provides  that  it 
shall  be  lawful  for  H.M.  to  exercise  such  jurisdiction  or  any  other  of  the 
same  kind  she  may  hereafter  have,  in  the  same  manner  as  if  it  had  been 
acquired  "by  the  cession  or  conquest  of  territory  "  (s.  1). 

If  in  legal  proceedings  a  question  arises  whether  such  jurisdiction 
exists  in  a  particular  foreign  country,  or  as  to  its  extent,  the  decision  of 
a  Secretary  of  State  on  questions  framed  by  the  Court  is  final  (s.  2). 

Apart  from  Imperial  Acts  conferring  an  extended  power  of  legis- 
lation, laws  of  a  legislature  have  no  extra-territorial  operation.  Thus 
a  New  Zealand  Act  (the  Foreign  Offenders'  Apprehension  Act,  1863) 
was  held  {In  re  Gleich,  Ollivier,  Bell,  and  Fitzgeralds,  N.  Z.  Reports,  S.  C, 
p.  39)  to  be  invalid,  for  it  involved  detention  on  the  high  seas.  Sees.  6-8 
of  the  Foreign  Jurisdiction  Act  are  directed  to  questions  of  this  kind 

! which  were  first  dealt  with  in  the  Act  of  1875. 
i    Where  the  Orders  in  Council  provide  for  trial  and  punishment  in 
■British  possession,  the  colonial  Court  has  full  jurisdiction  (s.  6). 
■    Where  the  trial  is  in  the  foreign  country,  but  the  Order  provides  for 
punishment  in  a  British  possession,  the  sentence  can  be  carried  out 
there  as  if  it  had  passed  by  the  colonial  Court  (s.  7). 
I    What  would  be  a  similar  question  as  to  the  legality  of  a  deporta- 
Jon  order  made  by  a  British  Court  in  a  foreign  country,  and  of  the 
detention  under  that  order  of  a  person  so  deported,  is  provided  for  by 
sec.  8,  but  doubt  has  been  expressed  (see  Pigott,  Exterritoriality,  p.  101 ; 
Hall,  p.  176)  as  to  how  far  such  deportation  is  warranted  when  (as  is 

Ijnerally  the  case)  it  is  not  provided  for  by  the  treaties. 
Jurisdiction,  civil  or  criminal,  original  or  appellate,  as  regards 
.atters  in  the  foreign  country,  can  be  conferred  on  a  Court  of  a 
ritish  possession  (s.  9).  Orders  in  Council  under  the  Act  are  not 
void  on  the  ground  of  repugnancy  to  the  law  of  England  except  so 
far  as  they  conflict  with  any  Act  of  Parliament  extending  to  British 
subjects  in  the  country  to  which  the  Order  relates,  or  with  Statutory 
Rules  under  such  an  Act  (s.  12). 

The  Act  contains  (s.  13)  a  provision  analogous  to  the  Public  Officers' 
Protection  Act,  limiting  the  time  for  proceedings,  and  protecting  as 
regards  costs,  etc.,  persons  acting  under  the  Act  and  Orders  in  Council. 

The  Act  also  specially  provides  (s.  2)  that  in  the  cases  of  foreign 
countries  without  regular  government  jurisdiction  may  be  exercised  as 
in  the  Capitulation  cases.  The  cases  contemplated  by  this  section  are 
chiefly  those  which  fall  under  the  heading  Protectorate  {q.v.). 

Under  a  special  provision  (s.  14)  the  jurisdiction  as  regards  China 
{([.v.)  extends  to  British  subjects  in  ships  within  one  hundred  miles  of 
the  coast  of  that  country  (see  also  Hong  Kong). 

The  Act  provides  (s.  5)  that  an  Order  in  Council  may  direct  that 
certain  scheduled  Imperial  Acts  shall  extend,  with  or  without  modifica- 
tions, to  a  foreign  country  as  if  it  were  a  British  possession,  and  His 
Majesty  in  Council  were  the  legislature  thereof.  The  Act  of  1878  was 
the  first  of  the  Foreign  Jurisdiction  Acts  to  confer  similar  powers. 

These  Acts  are : — 

The  British  Law  Ascertainment  Act,  1859,  22  &  23  Vict.  c.  63,  and 
the  Foreign  Law  Ascertainment  Act,  1861,  24  &  25  Vict.  c.  11  (these 
provide  facilities  for  the  ascertainment  of  the  law  of  a  country  other 
than  that  in  which  it  is  pleaded).  Certain  enactments  as  to  evidence, 
viz.,  the  Foreign  Tribunals  Evidence  Act,  1856,  19  &  20  Vict.  c.  113; 
the  Evidence  by  Commission  Acts,  1859  and  1885,  22  Vict.  c.  20,  48  & 
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49  Vict.  c.  74;  and  sees.  7  and  11  of  the  Evidence  Act,  1851,  14  &  15 
Vict.  c.  99;  and  sec.  51  of  the  Conveyancing  (Scotland)  Act,  1874;  the 
Admiralty  Offences  (Colonial)  Acts,  1849  and  1860,  12  &  13  Vict.  c.  96, 
23  &  24  Vict.  c.  122,  the  latter  of  which  as  thus  applied  enables  pro- 
visions similar  to  9  Geo.  iv.  c.  31,  s.  8,  to  be  enacted  by  Order  in  Council; 
certain  provisions  of  the  Merchant  Shipping  Acts,  1854  and  1867,  which 
are  now  consolidated  and  reproduced  in  Part  XIII.  of  the  Merchant 
Shipping  Act,  1894,  57  &  58  Vict.  c.  60. 

The  Fugitive  Offenders  Act,  1881,  44  &  45  Vict.  c.  69,  under  which 
as  thus  applied  the  foreign  territories  are  grouped  with  neighbouring 
British  possessions  for  the  purposes  of  inter-consular  and  colonial  backing 
of  extradition  warrants. 

Various  other  Acts  {e.g.  the  Colonial  Courts  of  Admiralty  Act,  1890 ; 
the  Colonial  Probates  Act,  1892 ;  and  the  Colonial  Prisoners'  Removal 
Act,  1884)  contain  a  similar  power  as  to  the  extension  of  their  pro- 
visions to  consular  jurisdiction  territories ;  and  under  the  general  powers 
of  the  Foreign  Jurisdiction  Act  various  other  non-scheduled  Acts  {e.g.  s.  48 
of  the  Conveyancing  Act,  1881;  the  Public  Authorities'  Protection  Act, 
1893;  and  sees.  5-7  of  the  Lunatics'  Removal  (India)  Act,  1851),  have 
been  applied  to  certain  of  these  countries. 

Exercise  of  the  Statutory  Jurisdiction,  either  "  Protectorate  "  or  "  Con- 
sular."— The  power  conferred  by  the  Act  of  1890  has  been  exercised  in 
two  distinct  classes  of  cases : — 

(1)  British  Protectorates  where  the  jurisdiction  is  exclusive,  and  the 

organisation  is  in  many  cases  distinguishable  from  that  of  a 
Crown  colony  only  in  that  the  territory  has  not  been  formally 
annexed  to  the  British  Crown. 

(2)  Dominions  of  Asiatic  or  African  Powers,  where  the  sovereignty 

of  the  Eastern  potentate  is  restricted  only  by  Treaties  and 
Capitulations  {q.v.),  and  our  jurisdiction  is,  speaking  generally, 
restricted  to  British  subjects  and  persons  under  British  protec- 
tion, and  such  jurisdiction  is  accompanied  by  parallel  treaty 
jurisdiction  exercised  by  other  European  Powers  over  their 
subjects  through  Consular  Courts  of  their  own. 

The  organisation  of  British  Protectorates  is  described  in  the  article 
Protectorate  {q.v.),  which  contains  a  list  of  the  Orders  in  Council  as  to 
protectorate  administration  which  have  been  made  under  the  Foreign 
Jurisdiction  Act.  The  organisation  and  law  of  each  particular  protec- 
torate is  also  dealt  with  in  a  separate  article  bearing  that  protectorate's 
name. 

The  remainder  of  the  present  article  is  confined  to  the  second  class 
of  cases  where  jurisdiction  is  exercised  under  the  1890  Act,  i.e.  to 
"  Consular  Jurisdiction." 

Orders  in  Council  regulating  Consular  Jurisdiction. — Consular  juris- 
diction is  exercised  under  Order  in  Council  in  the  following  Eastern 
dominions : — 

1.  The  empires  of  China  and  Corea. 

2.  The  sultanate  of  Morocco  and  Fez. 

3.  The  sultanate  of  Muscat,  otherwise  Oman. 

4.  The  Ottoman  Empire. 

5.  The  dominions  of  the  Shah  of  Persia. 

6.  The  kingdom  of  Siam. 

7.  The  sultanate  of  Zanzibar. 
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In  the  case  of  the  Ottoman  Empire  the  jurisdiction  does  not  extend 
to  Cyprus  {q.v.),  which  is  administered  as  British  territory,  nor  to  Tunis 
which  is  a  protectorate  of  Fkance  {q.v.) ;  its  application  to  Egypt  (q.v.) 
is  also  limited  in  area,  and  altogether  suspended  as  regards  matters 
coming  within  the  jurisdiction  of  the  (Mixed)  Egyptian  Courts. 

Zanzibar  is  in  an  exceptional  position  in  that,  while  a  British  pro- 
tectorate has  been  established  there,  and  the  British  Government  controls 
foreign  relations,  a  position  closely  resembling  that  of  Brunei  (see  art. 
North  Borneo),  the  powers  are  strictly  treaty  ones,  and  do  not 
exceed  those  possessed  by  us  in  the  cases  of  the  other  six  countries. 
Zanzibar  is  therefore  treated  as  a  case  of  consular  jurisdiction  rather 
an  as  a  Protectorate  {q.v.). 

For  each  of  the  countries  mentioned  above,  this  work  contains  a 
parate  article,  in  which  the  constitution,  etc.,  of  the  country  and  the 
application  thereto  of  Imperial  Acts  is  briefly  dealt  with,  but  it  will 
be  convenient  here  to  first  give  a  list  of  the  Orders  in  Council  affecting 
consular  jurisdiction,  and  to  then  refer  to  the  main  similarities  and 
divergencies  in  those  Orders. 

The  following  is  a  list  (revised  to  May  31,  1907)  of  those  Orders 
with  reference  to  the  volumes  of  Statutory  Rules  and  Orders  in  which 
they  are  published : — 

1.  The  China  and  Corea  Order  in  Council,  1904  (Oct.  24),  St.  R.  &.  0., 
1904,  p.  193. 

The  China  and  Corea  (Amendment)  Order  in  Council,  1907  (Feb. 

11),  St.  R.  &.  0.,  1907,  No.  107. 
The  Corea  Order  in  Council,  1907  (Feb.  11),  St.  R.  &  0.,  1907, 

No.  108. 

2.  The  Morocco  Order  in  Council,  1889  (Nov.  28),  St.  R.  &  0.,  Rev. 
1904,  vol.  v.,  "Foreign  Jurisdiction,"  p.  425. 

3.  Order  in  Council  (Nov.  4,  1867)  regulating  British  jurisdiction  in 
the  sultanate  of  Muscat  {ibid.  p.  472). 

4.  The  Ottoman  Order  in  Council,  1899  (Aug.  8),  iUd.  pp.  742-796. 
The  Ottoman  Order  in  Council,  1905  (Aug.  7),  St.  R.  &  0.,  1905, 

p.  742. 

5.  The  Persian  Order  in  Council,  1889  (Dec.  13),  St.  R.  &  0.,  Rev. 
1904,  vol.  v.,  "  Foreign  Jurisdiction,"  pp.  575-666. 

The  Persia  (Judicial  Fees)  Order  in  Council,  1898  (Feb.  3),  ihid. 

p.  688,  amending  the  1889  Order. 
The  Persia  (Regulations)  Order  in  Council,  1901  (Feb.  9),  ihid. 

p.  689,  so  far  as  it  relates  to  the  1889  Order. 
The  Persian  Coast  and  Islands  Order  in  Council,  1907  (May  7), 

St.  R.  &  0.,  1907,  No.  382. 

6.  The  Siam  Order  in  Council,  1906  (April  4),  St.  R.  &.  0.,  1906,  pp. 
227-280. 

7.  The  Zanzibar  Order  in  Council,  1906,  St.  R.  &  0.,  1906  (May  11), 

ihid.  pp.  193-213. 
I  The  Zanzibar  Order  in  Council,  1906,  No.  2  (Dec.  21),  ihid.  p.  214. 

i  Application  and  Effect  of  Orders. — The  jurisdiction  conferred  by  the 

I      Orders  extends  to  British  subjects  and  protected  persons,  and  to  British 
j      ships,  and  to  the  extent  specified  in  the  particular  Orders  to  foreigners 

and  foreign  ships.     As  to  what  persons  are  regarded  as  British  subjects, 

see  sub-heading  Registration,  below. 

Constitution  of  Courts. — For  each  of  the  countries  where  the  juris- 
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diction  is  exercised,  with  the  exception  of  Muscat,  the  Orders  constitute 
a  British  Court  with  far-reaching  powers.  In  the  Muscat  case  the 
Order,  which  dates  back  forty  years,  is  limited  to  providing  for  the 
decision  by  the  consul  of  disputes  between  British  subjects,  and  for 
the  trial  by  him  of  certain  offences  by  such  subjects,  concurrent  juris- 
diction being  given  to  the  High  Court  of  Bombay,  to  whom  appeals 
from  the  consul  lie.  In  Morocco  and  Persia  the  Courts  are  purely 
consular  ones.  In  Morocco  the  Supreme  Court  for  Gibraltar  has  con- 
current jurisdiction  except  where  Moorish  subjects  are  concerned,  and 
appeals  lie  to  Gibraltar  from  the  consular  decisions.  In  Persia  (except 
within  the  limits  of  the  Persian  Coast)  there  are  provincial  Courts  besides 
that  of  the  Consul-General,  and  an  appeal  lies  from  the  latter  direct  to 
H.M.  in  Council.  Within  the  limits  of  the  Persian  Coast  and  Islands 
the  Consular  Court  is  deemed  to  be  a  District  Court  of  the  Presidency  of 
Bombay,  to  the  High  Court  of  which  appeals  lie.  In  Siam  and  Zanzibar 
the  Court  is  styled  "His  Britannic  Majesty's  Court."  The  judge  must 
be  a  member  of  the  Bar  of  England,  Scotland,  or  Ireland.  Appeals  lie 
in  the  one  case  to  the  Supreme  Court  of  the  Straits  Settlements,  and 
in  the  other  to  the  High  Court  of  Bombay,  and  therefrom  to  H.M.  in 
Council. 

The  Court  for  China  and  Corea  and  that  for  the  Ottoman  Dominions 
is  styled  "  His  Britannic  Majesty's  Supreme  Court."  The  judges  and 
assistant  judges  must  be  barristers,  and  appeals  lie  direct  to  His  Majesty 
in  Council. 

In  these  last-named  countries  there  are  also  provincial  Courts  held 
by  consular  officers,  from  whom  appeals  lie  to  the  Supreme  Court. 

The  Courts  for  these  two  countries  possess,  therefore,  a  complete 
local  organisation;  of  the  five  others,  that  for  Persia  is  the  more 
developed. 

A  consul  sitting  and  acting  as  judge  of  a  Consular  Court  is  entitled 
to  the  same  protection  which  is  accorded  by  the  law  of  England  to  the 
judge  of  a  Court  of  Eecord,  even  though  his  Court  is  not  a  Court  of  Eecord 
in  the  sense  of  English  law  {Haggard  v.  Pelicier  Frhres,  [1892]  A.  C.  61). 
Therefore  an  action  will  not  lie  against  him  for  dismissing  a  case  as 
vexatious,  though  his  reasons  for  so  doing  were  as  a  fact  inadequate. 

The  later  Orders  formally  constitute  the  Courts  thereby  established 
Courts  of  Eecord,  but  in  the  case  of  the  earlier  Orders,  e.g.  Muscat,  this 
was  not  done. 

Jurisdiction  of  Courts. — This  extends  in  many  cases  to  Admiralty, 
Bankruptcy,  Lunacy,  Probate,  and  the  powers  of  a  Coroner  as  to 
inquests. 

In  most  cases  the  Orders  confer  full  criminal  jurisdiction,  which 
extends  to  offences  on  the  high  seas,  and  the  Fugitive  Offenders  and 
Colonial  Prisoners'  Eemoval  Acts  apply  as  if  the  consular  area  were 
a  British  possession.  A  British  subject  can  be  legally  tried  for  capital 
or  other  felony  by  a  Court  with  a  jury  of  five  persons  constituted  by 
Order  in  Council  under  the  Foreign  Jurisdiction  Act  {Ex  'parte  Garew, 
[1897]  A.  C.  719).  In  certain  cases  offenders  may  be  sent  for  imprison- 
ment to  a  neighbouring  colony  (see  sub-heading  Deportation,  below). 
The  civil  jurisdiction  is  also  extensive,  and  in  many  cases  the  Courts 
have  the  jurisdiction  of  the  High  Court  in  England  as  to  Bankruptcy, 
Probate,  and  Matrimonial  matters,  save  as  regards  dissolution  or  jactita- 
tion of  marriage ;  that  of  the  Lord  Chancellor  as  to  Lunatics ;  that  of  a 
Coroner  as  to  Inquests ;  and  the  powers  of  a  Colonial  Court  of  Admiralty. 
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The  probate  and  certain  of  these  jurisdictions  are  discussed  in  Hall, 

pp.  186  et  seq. 

Where  under  the  Capitulations  the  Consular  and  the  Territorial 
Courts  have  exclusive  jurisdiction  over  claims  against  their  respective 
subjects,  the  Consular  Court  has  no  jurisdiction  to  entertain  a  counter- 
claim by  a  British  defendant  against  a  native  subject  {Imperial  Japanese 
Government  v.  Peninsular  and  Oriental  Steam  Navigation  Co.,  [1895] 
A.  C.  644). 

Application  of  Law. — In  the  cases  of  China  and  Corea,  Morocco,  the 
Ottoman  Dominions,  Persia,  and  Siam,  the  laws  of  England  are  applied 
1  )y  the  Orders.  In  the  Persian  Coast  and  Islands  certain  portions  of  the 
law  of  British  India  apply.  In  Zanzibar  the  law  applicable  is  that  of 
the  Decrees  of  the  Sultan  if  countersigned  by  the  British  Agent. 

Statutory  and  other  Offences. — The  Orders,  such  as  the  China  and 
Corea  one,  which  confer  the  wider  jurisdictions,  make  express  provisions 

(Jpr  offences  against  the  Copyright  and  Patents  Acts,  and  piracy,  levying 
^Bar,  smuggling,  violating  treaties,  and  offences  against  the  native  reli- 
^Pons.  Other  offences  not  specifically  provided  for  by  the  Orders  are 
I    dealt  with  by  "  King's  Eegulations  "  (see  below). 

Procedure. — This  is  regulated  partly  by  the  Orders  themselves  and 
partly  by  Rules  of  Court  made  thereunder.     In  China  and  Corea,  the 
I     Ottoman  Dominions  and  Siam,  there  is  trial  by  jury.     Assessors  are 
l^tfovided  for  in  these  and  other  cases. 

^^H   Deportation. — The  provisions  as  to  this  of  the  1890  Act  have  been 

^^ferred  to  above.     Under  certain  of  the  Orders  the  deportation  may  be 

I     either  for  administrative  reasons,  viz.,  that  the  presence  of  the  person  in 

the  country  is  undesirable,  or  to  carry  out  the  criminal  jurisdiction,  viz., 

^that  trial  or  punishment  or  both  may  take  place  in  a  British  possession. 

I^B  Registration  of  British  Subjects. — The  Orders  provide  that  to  obtain 

,^^e  privileges  of  a  British  subject  or  protected  person  registration  is 

essential.     Failure  or  refusal  to  register  entails  a  fine,  and  does  not 

render  the  person  so  failing  immune  from   the  consular  jurisdiction. 

The  general  question  of  what  persons  are  regarded  as  British  subjects 

is  discussed  in  Hall's  Foreign  Jurisdiction,  Part.  III.,  ch.  1. 

Delegation  of  Legislative  Power  to  Ministers. — In  all  the  countries 
where  consular  jurisdiction  is  regulated  by  Order  in  Council  except  in 
Zanzibar  (where  legislation  is  by  Decree  of  the  Sultan  countersigned  by 
the  British  Agent)  His  Britannic  Majesty's  Minister  or  the  Consular- 
General  has  power  to  legislate  by  King's  Regulations  for  the  government 
of  British  subjects  and  for  enforcing  treaty  stipulations.  In  Egypt  the 
regulations  are  made  by  the  Agent  for  Egypt. 

[Authorities. — Hall,  Foreign  Powers  and  Jurisdiction  of  the  British 
Crown  (Oxford),  1894;  Jenkyns,  British  Rule  and  Jurisdiction  Beyond 
the  Seas  (Oxford),  1892 ;  Pigott,  Exterritoriality  ;  Tarring,  British  Consular 
Jurisdiction  in  the  Fast  (Stevens  and  Haynes),  1887.] 

ForcigTl  Law. — The  English  Courts  do  not  take  cognisance 
(see  Cognisance,  Judicial)  of  the  laws,  usages,  or  customs  of  foreign 
States — a  term  w^hich,  for  this  purpose,  includes  the  Colonies  (Prowse  v. 
Europ)ean  and  American  S.  S.  Co.,  1860,  13  Moo.  P.  C.  484;  15  E.  R.  182), 
the  Channel  Islands  {Brenans  Case,  1847,  10  Q.  B.  498),  and  Scotland 
{query,  however,  whether  it  includes  Ireland,  whose  laws  are  substantially 
identical  with  those  of  England,  Reynolds  v.  Fenton,  1846,  3  C.  B.  194; 
71  R.  R.  315).     Such  laws,  etc.,  must  be  proved  as  facts  by  the  evidence 
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of  experts,  unless  steps  are  taken  under  the  British  Law  Ascertainment 
Act,  1859,  22  &  23  Vict.  c.  63,  or  the  Foreign  Law  Ascertainment  Act, 
1861,  24  &  25  Vict.  c.  11,  to  obtain  an  opinion  on  the  subject  from  a 
superior  Court  of  the  country  whose  laws  are  under  dispute.  We  shall 
consider  first,  and  briefly,  the  provisions  of  these  statutes,  and  then  the 
general  rules  as  to  the  proof  of  foreign  law  by  expert  evidence. 

Ascertainment  of  British  Law. — If  in  any  action  (which  includes — see 
Act  of  1859,  s.  5 — any  judicial  proceeding  instituted  in  any  Court,  civil, 
criminal,  or  ecclesiastical)  depending  in  any  Court  within  His  Majesty's 
dominions,  such  Court  thinks  it  desirable  to  ascertain  the  law  applicable 
to  the  facts  of  the  case  as  administered  in  any  other  part  of  His  Majesty's 
dominions  on  any  point  on  which  the  law  there  is  different  from  that  of 
the  part  in  which  the  Court  is  situate,  it  may  direct  a  case  to  be  prepared, 
setting  forth  the  facts  as  (a)  ascertained  by  a  jury  or  other  competent 
mode,  or  {h)  agreed  upon  by  the  parties,  or  (c)  if  they  differ,  settled  by 
such  person  or  persons  as  the  Court  may  appoint.     After  the  case  so 
prepared  has  been  approved  by  the  Court  or  a  judge  thereof,  the  questions 
of  law  are  settled  and  an  order  is  made  remitting  these  together  with  the 
case  (cp.  Guthrie,  1888,  7  Eettie,  1141)  to  the  other  Court  (which  must 
be  a  superior  Court  {cp.  s.  5))  for  its  opinion.     Any  of  the  parties  to  the 
action  may  petition  the  Court  whose  opinion  is  to  be  taken  to  be  heard 
by  counsel  (s.  1).     A  copy  of  the  opinion  when  pronounced,  certified  by 
an  officer  of  the  Court  pronouncing  it,  is  to  be  given  to  each  of  the  parties 
to  the  action,  and  is  to  be  deemed  to  be  a  correct  record  of  such  opinion 
(s.  2).     The  Court  making  the  remit  will,  on  motion  of  any  of  the  parties 
to  the  action,  apply  the  opinion  to  the  facts,  or,  when  it  has  been  obtained 
before  trial,  submit  it  to  the  jury  with  the  other  facts  as  evidence,  or 
conclusive  evidence,  as  the  Court  may  think  fit,  of   the  foreign  law 
therein  stated  (s.  3).     The  opinion  may  be  reviewed  and  reversed  by 
His  Majesty  in  Council,  or  the  House  of  Lords  (s.  4).     See,  as  to  cases 
under  this  statute.  Lord  v.  Calvin,  1855,  1  Drew.  &  Sm.  24 ;  62  E.  R  287 
(remit  to  Court  of  Session) ;  Logan  v.  Princess  of  Coorg,  1862,  30  Beav. 
632 ;  54  E.  R.  1035  (remit  to  Supreme  Court  of  Calcutta).     It  should 
also  be  noted  under  this  head  that  sec.  3  of  the  Foreign  Law  Ascertain- 
ment Act,  1861,  enables   the   superior    Courts   within   His   Majesty's 
dominions  to  pronounce  opinions  on  cases  remitted  by  foreign  Courts. 
[For  procedure,  see  E.  S.  C,  July  1903,  Order  37,  rr.  54-59.] 
Ascertainment  of  Foreign  Lata. — The  provisions  of  the  Act  of  1861 
are,  mutatis  mutandi,  the  same  as  those  of  the  Act  of  1859,  except  that 
they  are  to  be  brought  into  force  by  Conventions.     [The  provisions  of 
the  Act  of  1861  have  been  extended  by  Order  in  Council  to  Africa,  East 
Africa,  Pacific  Ocean,  Morocco,  Persia,  Persian  coast  and  islands,  Siam, 
Somaliland,  Turkey,  and  Zanzibar.     See  Orders  in  Council  enumerated 
under  Foreign  Jurisdiction.] 

Proof  of  Foreign  Lata,  etc.,  hy  Expert  Evidence. — Foreign  laiu  cannot 
be  proved  by  codes,  statutes,  text-books,  etc.,  although  the  skilled 
witness,  who  alone  is  competent  to  prove  it,  may  refresh  his  memory 
by  reference  to  these,  and  adopt  the  statements  contained  in  them  as 
part  of  his  testimony  (cp.  Sussex  Peerage  Case,  1844,  11  CI.  &  Fin.  114; 
8  E.  R.  1034;  65  R.  E.  11 ;  Lord  Nelson  v.  Lord  Bridport,  1846,  8  Beav. 
547 ;  50  E.  R.  215).  When  once,  however,  a  foreign  code  or  statute 
has  been  vouched  by  competent  expert  evidence,  the  Court  may  construe 
it  for  itself  (see  Concha  v.  Murrietta,  1889,  40  Ch.  D.  543).  Only  {a)  a 
lawyer  belonging  to  the  country  whose  law  is  in  question,  or  (h)  an 
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1  official  whose  position  requires  and  therefore  presumes  a  sufficient 
knowledge  of  such  law,  is  a  co^npetent  witness  for  this  purpose.  As 
( examples  of  {a)  may  be  cited  the  case  of  a  judge,  advocate,  barrister, 
and  solicitor.  It  was  formerly  strictly  held  that  the  law  of  a  foreign 
I  country  could  not  be  proved  by  a  jurisconsult  who  had  studied  it  only 
at  a  university  in  another  country  {Bristoic  v.  Seqneville,  1850,  5  Ex.  Eep. 
275;  and  see  In  re  Bonelli,  1875,  1  P.  D.  69,  where  Sir  James  Hannen 
refused,  on  a  point  of  Italian  law,  the  evidence  of  an  English  barrister 
who  had  merely  studied  that  law  in  this  country;  and  Cartivright  v. 
Gartwriglit,  1878,  26  W.  E.  684,  where  it  was  held  that  the  law  of 
Canada  could  not  be  proved  by  a  barrister  practising  before  the  Judicial 
Committee,  though  it  is  the  Supreme  Court  of  Appeal  for  the  colony). 
[But  this  rule  has  recently  been  relaxed  in  the  case  of  Wilson  v.  Wilson, 
[1903]  P.  156,  where,  in  a  matrimonial  suit,  an  English  civilian  was 
allowed  to  prove  the  marriage  law  of  Malta  on  proof  that  there  was  a 
practical  difficulty  of  procuring  the  proper  evidence.]  As  examples  of 
{h)  may  be  given  the  cases  of  a  colonial  Attorney-General,  though  not 
a  barrister  (see  Sussex  Peerage  Case,  supra ;  B.  v.  Picton,  1806,  30  How. 
St.  Tr.  336;  Ward  y.  Dey,  1849,  7  K  C.  (E.  &  M.)  96,  101);  a  Eoman 
Catholic  priest — coadjutor  to  a  vicar-apostolic — the  matrimonial  law  of 
Konie  (Sussex  Peerage  Case,  snip^a ;  but  see  B.  v.  Savage,  1876,  13  Cox 
C.  C.  178) ;  a  Persian  ambassador  (In  the  goods  of  Post  Aly  Khan,  1880, 
6  P.  D.  6) ;  [the  ex-governor  of  a  colony  (Cooper-King  v.  Cooper-King, 
[1900]  P.  65)].  Unless  he  comes  within  one  or  other  of  these  general 
classes,  a  witness  cannot  prove  a  foreign  law,  even  though  the  Court  is 
satisfied  that  he  has  ample  knowledge  of  it  (Sussex  Peerage  Case,  stcpra, 
over-ruling  B.  v.  Pent,  1843,  1  Car.  &  Kir.  97).     Aliter,  however,  in  the 

^^case  of  foreign  customs  or  usages  (see  Vancler  Ponckt  v.  Thellusson,  1849, 

■fcC.  B.  812;  79E.  E.  761). 

^"   {Authorities.— TdjfiQY,  Ev.,  10th  ed.,  1906;  Best,  Ev.,  9th  ed.,  1902, 

I    and  American  notes  therein.] 

Foreign  IVIarriag^e. — See  Marriage. 

ForcigTI  Office. — In  foreign  affairs  the  Crown  is  the  repre- 
sentative of  the  nation,  and  as  such  possesses  the  sole  power  of  mak- 
ing war,  peace,  and  treaties,  sending  and  receiving  ambassadors,  etc. 
Treaties  made  by  private  individuals  are  not  internationally  binding 
until  ratified  by  the  Crown ;  and,  when  so  ratified,  the  sovereign  rights 
acquired  under  them  enure  for  the  benefit  of  the  Crown.  In  the 
exercise  of  this  prerogative,  as  in  the  other  departments  of  Executive 
Government  (g.r\  the  Crown  acts  on  the  advice  of  a  responsible 
minister;  and  since  1782  a  special  Secretary  of  State  (g.v^  has  been 
appointed  for  foreign  affairs.  It  is  his  duty  to  advise  the  Crown  in 
these  matters ;  he  is  present  when  the  representatives  of  foreign  Powers 
are  received  in  audience,  and  it  has  been  customary  during  the  last  and 
the  present  reign  for  the  Sovereign  to  keep  him  informed  regarding 
informal  communications  between  the  Crown  and  foreign  Courts.  On 
the  other  hand.  Queen  Victoria  in  1850  expressed  her  desire  to  be 
informed  of  the  course  of  negotiations  with  foreign  Powers,  and  to  have 
despatches  submitted  to  her  through  the  Prime  Minister  before  they 
were  sent  out,  in  sufficient  time  to  allow  her  to  form  an  opinion.  Lord 
Palmerston's  failure  to  conform  to  this  requirement,  and  his  attempt  to 
commit  the  country  to  an  approval  of  Louis  Napoleon's  Coup  d'Etat  in 
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1851  without  communicating  with  the  Crown  or  the  Prime  Minister, 
were  visited  with  dismissal.  In  some  instances  despatches  so  sub- 
mitted are  believed  to  have  been  referred  back  to  the  Foreign  Secretary 
or  the  Cabinet  with  suggested  modifications.  The  Foreign  Secretary  in 
more  important  matters  only  acts  after  consultation  with  the  Prime 
Minister,  when  the  two  offices  are  in  separate  hands,  and  with  the 
Cabinet,  of  which  he  is  always  a  member.  He  is  represented  in  the 
House  of  Parliament,  to  which  he  does  not  himself  belong,  by  a  Parlia- 
mentary Under-Secretary  of  State,  and  has  under  him  as  well  a 
permanent  Under-Secretary  of  State  and  a  large  staff  of  permanent 
officials.  The  constitutional  limitations  in  the  treaty-making  power  of 
the  Crown  will  be  dealt  with  under  Treaties. 

[Authorities. — See  further,  Anson,  Law  and  Custom  of  the  Constitu- 
tion ;  Todd,  Parliamentary  Government  in  England  (ed.  Walpole).] 

ForcigTI  Port. — A  British  ship  in  a  foreign  port  is  within  the 
jurisdiction  of  the  Admiralty,  and  a  criminal  offence  committed  on  board 
her,  whether  by  a  foreigner  or  a  British  subject,  may  be  tried  in  this 
country  {R.  v.  Carr,  1882,  10  Q.  B.  D.  76);  as  may  also  be  an  offence 
committed  ashore  in  the  port  by  a  British  seaman  or  a  person  who  has 
within  three  months  previously  been  employed  in  a  British  ship  (M.  S.  A., 
1894,  s.  687;  and  see  British  Ship).  The  civil  jurisdiction  of  the 
Admiralty  equally  extends  to  foreign  ports,  and  the  Admiralty  Division 
has  jurisdiction  over  collisions  happening  there,  whether  between  British 
or  foreign  ships  (see  Collisions  at  Sea).  Foreign  ports  where  the 
King  has  jurisdiction  under  the  Foreign  Jurisdiction  Act  {e.g.  treaty 
ports  in  China)  may  be  made  ports  of  registry  for  British  ships  by 
Order  in  Council  (M.  S.  A.,  s.  88).  The  captain  of  a  British  (not 
passenger)  ship,  wherever  registered,  which  stays  in  a  foreign  port 
where  there  is  a  British  consular  officer  for  forty-eight  hours  must 
deposit  such  documents  there,  as  the  agreement  with  the  crew,  inden- 
tures and  assignments  of  apprenticeships  (if  the  ship  has  them),  with  a 
consular  officer  there  for  safe  custody  during  the  ship's  stay  there,  under 
penalty  (s.  257).  For  the  law  as  to  supplies  and  repairs  furnished  to 
British  ships  in  foreign  ports,  see  Necessaries. 

The  provision  for  the  sending  home  of  seamen  belonging  to  British 
ships  at  the  termination  of  their  service  at  a  foreign  port  does  not  attach 
where  a  foreign  seaman  has  been  shipped  and  discharged  out  of  the 
United  Kingdom  (M.  S.  A.,  1906,  s.  32,  replacing  1894,  s.  186 ;  and  see 
Edwards  v.  Steel,  Young  &  Co.,  [1897]  2  Q.  B.  327,  and  Furves  v.  Straits 
of  Dover,  [1899]  2  Q.  B.  217).  The  restriction  on  issuing  advance  notes 
to  seamen  (M.  S.  A.,  1894,  s.  140)  does  not  extend  to  agreements  made 
at  foreign  ports  conditional  on  shipping  from  such  port  {Ritchie  v.  Larsen, 
[1899]  i  Q.  B.  727). 

Foreign  Sea.ma.n. — Foreigners  serving  in  British  ships  are 
in  the  position  of  British  seamen,  and  their  rights  and  duties  are  the 
same  as  those  of  seamen  who  are  British  subjects  (see  British  Ship  and 
Seaman).  After  December  31,  1907,  no  seaman  with  insufficient  know- 
ledge of  English  to  understand  orders  given  to  him  in  the  course  of  his 
duties  may  be  engaged  in  a  British  ship,  except  British  subjects  or 
protected  subjects  or  lascars  (M.  S.  A.,  1906,  s.  12). 

The  representatives  of  a  foreign  seaman,  no  less  than  those  of  a 
British   seaman,  can  sue  under   Lord   Campbell's  Act  for  negligence 
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causing  his  death,  committed  on  board  a  British  ship  on  the  high  seas 
negligently  colliding  with  the  foreign  ship  on  board  which  the  deceased 
was  (Davidsson  v.  Hill,  [1901]  2  K.  B.  606,  over-ruling  Adam  v.  British 
and  Foreigii  S.  S.  C,  1898,  2  Q.  B.  430). 

The  position  of  foreigners  serving  in  foreign  ships,  although  mostly 
dependent  on  the  law  of  the  flag,  is  to  some  extent  affected  by  English 
law,  e.g.  in  questions  of  wages  where  his  ship  ends  her  voyage  in  a 
British  port.  In  such  a  case,  unless  he  is  prevented  by  the  terms  of 
his  contract  of  service,  a  foreign  seaman  can  sue  the  ship  for  his  wages 
and  enforce  his  claim  by  arresting  her  in  the  Admiralty  Division.  The 
Court,  however,  will  not  allow  him  to  do  so  unless  he  has  given  notice 
of  the  proceedings  to  the  consul  of  the  country  to  which  the  ship  belongs; 
and  if  the  consul  objects  on  good  grounds  to  the  Court  exercising  its 
jurisdiction,  the  Court  will  not  generally  do  so  (The  Vrow  Mina,  1813, 
1  Dod.  234,  where  the  crew  of  an  alien  enemy  ship  coming  in  under 

Hcence  were  allowed  to  sue;  The  Wilhelm  Frederick,  1823,  1  Hag.  Adm. 
B8;  The  Goluhchich,  1840,  1  Rob.  W.  143;  The  Octavie,  1863,  B.  &  L. 
15;  The  Nina,  1867,  L.  R.  2  Ad.  &  Ec.  44,  and  2  P.  C.  38;  The 
Leon  XIII.,  1883,  8  P.  D.  121;  Order  5,  r.  16  (&)).  Foreign  seamen 
improperly  discharged  in  a  British  port  may  be  allowed  to  recover  the 
expenses  of  returning  home  in  addition  to  their  wages  {The  Madonna 
dUdra,  1811,  1  Dod.  37;  The  Union,  1860,  Lush.  128;  The  Tergeste, 
1903,  P.  26).  Deserters  from  foreign  ships  may  be  apprehended  in 
British  ports  and  given  up,  if  facilities  are  granted  by  the  country  to 
which  their  ships  belong  for  recovering  and  apprehending  deserters 
from  British  ships  in  that  country,  and  an  Order  in  Council  so  provides; 
and  any  person  concealing  such  a  deserter  is  liable  to  a  penalty  (M.  S.  A., 

H,  238).  Existing  Orders  in  Council  for  carrying  out  agreements 
etween  Great  Britain  and  certain  other  foreign  nations  for  interchange 
f  facilities  for  relieving  distressed  seamen  are  kept  in  force  (s.  745  (1)), 
and  new  ones  may  be  made  (ss.  734,  194;  1906,  ss.  40-48).  If 
destitute  seamen  belonging  to  a  country  which  has  no  consul  in  Great 
Britain  are  brought  to  the  United  Kingdom  in  a  foreign  ship  and  left 
there,  the  person  who  is  the  consignee  of  the  ship  at  the  time  when  the 
seamen  are  so  left  is  liable  to  a  fine  of  £30,  unless  he  can  show  that 
they  left  the  ship  without  the  consent  of  the  master,  or  that  they  were 
given  the  means  of  returning  to  their  native  country,  or  that  whence^ 
they  were  shipped;  and  the  Court  may  order  the  fine  to  be  applied 
towards  sending  them  home  (s.  184).     See  Seaman. 

The  provisions  in  the  Merchant  Shipping  Act  for  the  relief  and 
maintenance  of  distressed  seamen  abroad  apply  to  seamen  who  are  not 
British  subjects  but  have  been  serving  in  British  ships  (M.  S.  A.,  1906,. 
s.  41  (1)  {a),  and  to  British  subjects  serving  in  foreign  ships  {ihid.,  ss.  41 
(1)  {h),  42).  With  regard  to  the  effect  to  be  given  to  foreign  law  affecting 
foreign  seamen  in  English  Courts,  it  has  been  held  that  the  Admiralty 
rule  of  division  of  loss  in  case  of  collision  for  which  both  ships  are  to 
blame  is  not  applicable  to  claims  against  a  foreign  ship  under  its  own 
law  for  compensation  to  representatives  of  deceased  seamen  {The  Circe,. 
[1906]  P.  1);  and  where  the  law  of  a  foreign  State  provides  for  the 
repatriation  of  its  seamen  at  the  expense  of  the  State,  the  owner  of  a 
ship  lost  in  a  collision  caused  by  the  fault  of  another  ship  cannot 
recover  such  expenses  as  part  of  his  damages  {The  Craftsman,  [1906], 
P.  153).    See  Foreign  Ship. 
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Foreign  Security.— By  sec.  113  of  the  Stamp  Act,  1870, 
33  &  34  Vict.  c.  97,  "the  term  'foreign  security'  means  and  inchides 
every  security  for  money  by  or  on  behalf  of  any  foreign  or  colonial 
State,  Government,  municipal  body,  corporation,  or  company  bearing  date 
or  signed  after  the  3rd  day  of  June  1862  (except  an  instrument  chargeable 
with  duty  as  a  bill  of  exchange  or  promissory  note) — 

"  1.  Which  is  made  or  issued  in  the  United  Kingdom ; 

"  2.  Upon  which  any  interest  is  payable  in  the  United  Kingdom ; 

"  3.  Which  is  assigned,  transferred,  or  in  any  manner  negotiated  in 
the  United  Kingdom." 

The  duty  charged  under  this  Act  was  the  same  as  on  a  mortgage — 
viz.,  2s.  6d.  per  £100,  and  on  a  transfer  6d.  per  £100  was  payable. 
This  duty  of  2s.  6d.  was  chargeable  whether  the  security  was  to  bearer 
or  to  registered  holder.  Foreign  securities  bearing  date  or  signed  before 
the  date  mentioned  in  the  section  were  not  charged  with  duty.  The 
law  was  soon  changed,  for  by  34  Yict.  c.  4,  which  received  the  Eoyal 
assent  on  March  30, 1871,  sec.  113  of  1870  was  repealed,  and  a  provision 
was  substituted  which  was  identical  with  it  down  to  the  end  of  sub- 
clause (1);  but  sub-clauses  (2)  and  (3)  were  replaced  by  the  following 
words  : — "  (2)  Which,  the  interest  thereon  being  payable  in  the  United 
Kingdom,  is  assigned,  transferred,  or  in  any  manner  negotiated  in  the 
United  Kingdom." 

The  issue  of  a  security  under  this  section  was  held  to  be  "  its  first 
creation  by  the  company,  who  gave  thereby  a  right  of  action  in  favour 
of  some  person  to  whom  that  bond  is  given  "  {Grenfell  v.  C.  I.  R.,  1876, 
1  Ex.  D.  242,  249).  When,  therefore,  an  American  company  sold  its 
bonds  in  New  York  to  a  purchaser,  and  on  payment  of  the  price  handed 
them  to  him,  the  name  of  the  payee  being  in  blank,  and  the  purchaser 
sent  the  bonds  to  England  for  sale,  it  was  held  that  the  issue  was  com- 
pleted in  New  York,  and  that  no  duty  was  payable  by  the  sub-purchaser 
in  England  {ibid.).  The  interest  in  that  case  was  payable  at  the  com- 
pany's office  in  New  York,  and  therefore  unless  the  bonds  were  issued  in 
the  United  Kingdom  they  were  not  within  the  section. 

But,  by  the  Customs  and  Inland  Eevenue  Act,  1885,  s.  21,  the  following 
provision  was  made : — "  In  lieu  of  the  stamp  duties  payable  upon  ...  a 
foreign  security  bearing  date  or  signed,  or  offered  for  subscription,  after 
the  passing  of  this  Act  [i.e.  August  6, 1885],  and  transferable  by  delivery, 
there  shall  be  charged  a  duty"  of  Is.  per  £10  "of  the  money  thereby 
secured."  By  the  same  section  the  duty  to  be  payable  "  upon  any  such 
security  given  in  substitution  for  a  like  security,  duly  stamped,"  was  6d. 
for  every  £20  of  the  money  secured.  The  section  concluded  with  the 
following  provision : — "  The  term  '  foreign  security  '  shall  not  include  a 
security  by  or  on  behalf  of  any  colonial  government,  but  shall  otherwise 
have  the  meaning  assigned  to  it  by"  the  Act  of  1871,  "and  shall  also 
include  a  security  which,  though  originally  issued  to  the  holder  out  of 
the  United  Kingdom,  is  offered  by  him  for  subscription  and  given  or 
delivered  to  a  subscriber  in  the  United  Kingdom."  The  last  sentence 
was  apparently  framed  to  meet  the  decision  in  G-renfeWs  Case,. 

The  whole  of  the  section  was  repealed  by  the  Stamp  Act,  1891,  and 
by  sec.  122  of  that  Act  "the  expression  'marketable  security'  means  a 
security  of  such  a  description  as  to  be  capable  of  being  sold  in  any  stock 
market  in  the  United  Kingdom."  By  sec.  82  "marketable  securities 
for  the  purpose  of  the  charge  of  duty  thereon  include  ...  (J)  a 
marketable  security  by  or  on  behalf  of  apy  foreign  State  or  Govern- 
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inent,  or  foreign  or  colonial  municipal  body,  corporation,  or  company 
(hereinafter  called  a  foreign  security)  bearing  date  or  signed  after  the 
3rd  day  of  June  1862— 

"(1)  Which  is  made  or  issued  in  the  United  Kingdom;  or 

"(2)  Which,  though  originally  issued  out  of  the  United  Kingdom, 
has  been  after  the  6th  day  of  August  1885,  or  is  offered  for  subscription, 
and  given  or  delivered  to  a  subscriber  in  the  United  Kingdom ;  or 

"(3)  Which,  the  interest  thereon  being  payable  in  the  United 
Kingdom,  is  assigned,  transferred,  or  in  any  manner  negotiated  in  the 
United  Kingdom ;  and 

"  (c)  A  marketable  security  by  or  on  behalf  of  any  colonial  govern- 
ment, which,  if  the  borrower  were  a  foreign  government  would  be  a 
foreign  security  (hereinafter  called  a  colonial  government  security)." 

As  to  the  meaning  of  "  issued "  and  "  offered  for  subscription "  in 
England  within  the  meaning  of  sec.  82  (1)  (5)  i.  ii.  of  the  Stamp  Act, 
1891,  see  Brown  v.  Commissioners  of  Inland  Revenue,  1901,  84  L.  T.  71 ; 
Lord  Revelstoke  v.  Commissioners  of  Inland  Revenue,  1898,  A.  C.  565. 

The  first  schedule  to  the  Act  imposes  the  following  duties : — If  the 
security  is  a  colonial  government  one,  or  is  not  transferable  by  delivery, 
or  is  so  transferable,  but  was  dated  or  signed  or  offered  for  subscription 
before  August  6,  1885,  the  same  ad  val.  duty  as  on  a  mortgage.  If  the 
security  is  not  a  colonial  government  one,  but  is  transferable  by  delivery, 
and  dated,  signed,  or  offered  for  subscription  after  August  6,  1885,  the 
duty  of  Is.  for  every  £10,  or  fraction  thereof,  thereby  secured — or  if 
merely  given  in  substitution  for  a  like  duly  stamped  security,  6d.  for 
every  £20  or  fraction  thereof.  The  duty  has  been  further  extended  by 
62  &  63  Vict.  c.  9,  s.  4  to  any  security  of  the  kind  defined  in  sec.  ^2  (1)  (&), 
which,  after  August  1,  1899,  {a)  is  assigned,  transferred,  or  in  any 
manner  negotiated  in  the  United  Kingdom ;  and  (5)  is  not  under  the 
existing  law  (August  1,  1899)  chargeable  with  stamp  duty  as  a  market- 
able security  transferable  by  delivery.  There  is  also  charged  by  the 
Act  {ihid.  s.  4  (2))  on  every  instrument  to  bearer  (not  being  a  share 
warrant  or  stock  certificate  to  bearer  liable  to  duty  under  sec.  4  (1)),  by 
means  of  which  shares  of  a  company  formed  out  of  the  United  Kingdom 
are  (after  August  1,  1899)  in  any  manner  negotiated  in  the  United 
Kingdom,  a  duty  of  3d.  for  every  £25,  and  for  every  fractional  part  of 
£25  of  the  nominal  value  of  the  share  or  stock. 

The  duty  payable  on  a  "  transfer,  assignment,  disposition,  or  assigna- 
tion "  of  any  marketable  security,  is,  on  a  sale,  the  same  as  on  an  ordinary 
conveyance  or  transfer  on  sale,  and  in  the  case  of  a  mortgage,  the 
rate  of  duty  depends  on  whether  the  security  is  under  hand  only  or 
by  deed  (see  as  to  the  former  the  title  "  Agreement "  in  Sched.  I.  to 
the  Act  of  1891,  and  sec.  23;  and  as  to  the  latter,  "Mortgage,"  and 
sec.  86). 

The  Act  of  1891,  in  sec.  82,  subs.  (2),  and  sec.  85,  defined  a  "foreign 
or  colonial  share  certificate,"  and  imposed  annual  duties  on  the  transfer 
by  delivery  of  marketable  securities,  and  the  delivery  of  foreign  or 
colonial  share  certificates,  and  in  Sched.  I.  under  the  head  of  "  Market- 
able Security  "  the  rates  of  duty  are  pointed  out ;  but  these  clauses  and 
the  part  of  the  schedule  last  mentioned,  and  the  duties  thereby  imposed, 
were  repealed  by  sec.  4  of  the  Customs  and  Inland  Revenue  Act,  1893. 
Sec.  83  of  the  Act  of  1891  imposes  a  fine  of  £20  on  any  person  who,  in 
the  United  Kingdom,  "makes,  issues,  assigns,  transfers,  negotiates,  or 
offers  for  subscription,  any   foreign   security  or   colonial  government 
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security  not  being  duly  stamped;"  and  sec.  84  enables  the  Com- 
missioners in  certain  cases  to  allow  foreign  or  colonial  securities  to 
be  stamped  without  penalty. 

As  to  the  Indian  securities  in  which  trustees  are,  unless  expressly 
forbidden  by  their  trust  instrument,  allowed  to  invest  their  trust  funds, 
see  the  Trustee  Act,  1893,  56  &  57  Vict.  c.  53,  s.  1. 

[Authorities. — Highmore's  Stamp  Duties,  2nd  ed.,  1902 ;  Alpe's  Zmv 
of  Stamp  Duties,  xi.,  1907  ed.] 

ForcigTI  Ship. — Generally  speaking,  the  same  law  applies  to 
foreign  ships  as  to  British  ships,  and  in  cases  of  collision,  salvage,  and 
wages  and  ownership  (with  some  limitations)  (q.v.),  it  is  immaterial 
whether  the  ship  proceeded  against  is  British  or  foreign,  for  in  both 
cases  a  remedy  in  rem,  enforceable  by  arrest,  is  available.     Foreign 
public  ships,  like  British,  are  exempt  from  process  (The  Jassy,  [1906] 
P.  270).     Certain  statutory  enactments,  however,  particularly  refer  to 
foreign  ships.      A  foreign  ship  on  becoming  a  British  ship  must  be 
registered  by  the  name  which  she  has  borne  just  previously,  unless  the 
Board  of  Trade  previously  give  its  written  consent  to  another  name 
(M.  S.  A.,  1894,  s.  47  (7)).    The  collision  regulations  apply  to  all  foreign 
ships  in  British  jurisdiction  (s.  418),  which  may  be  inspected  to  see  that 
they  are  properly  provided  with  lights  and  fog-signals  in  accordance 
therewith  (s.  420) ;  and  the  regulations  and  provisions  of  the  Merchant 
Shipping  Act  relating  thereto,  or  otherwise  relating  to  collision,  may  be 
applied,  by  Order  in  Council,  to  them  when  outside  British  jurisdiction, 
with  the  consent  of  their  Governments  (s.  424).     It  is  doubtful  whether 
the  statutory  presumption  of  fault  created  by  sec.  419  (4)  (see  Collision) 
for  infringement  of  the  collision  regulations  applies  to  a  foreign  vessel 
outside  the  territorial  jurisdiction  in  the  absence  of  an  Order  in  Council 
issued  under  sec.  424,  with  the  consent  of  the  ship  s  Government  {The 
Koniug  Willem  L,  [1903]  P.  114).    A  foreign  ship  which  has  done  injury 
to  property  of  British  subjects,  if  it  is  found  at  any  time  afterwards 
in  any  port  or  river  of  the  United  Kingdom  or  within  three  miles  of 
its  coast,  or  whose  owners  are  liable  for  personal  injuries,  including 
fatal  injuries  caused  by  or  sustained  in,  on,  or  about  the  ship  in  any 
port  of  the  United  Kingdom  (5  Edw.  vii.  c.  10),  may  be  arrested  to  give 
satisfaction  (s.  688).     See  Collisions  at  Sea.)     Foreign  ships  are  liable 
to  the  rules  in  the  Acts  relating  to  life-saving  appliances  when  within 
British  jurisdiction  (M.  S.  A.,  1894,  ss.  427-431;   1906,  s.  4),  unless 
exempted  by  Order  in  Council  because  their  native  legislation  is  as 
effective  in  this  respect  saving  the  case  of  foreign  ships  not  bound  to 
a  port  in  the  United  Kingdom  coming  there  under  stress  of  weather, 
etc.  {ihid.,  s.  6);  and  they  are  also  liable  to  life  salvage  when  within 
British  jurisdiction  (s.  544;  The  Pacific,  1898,  P.  170;  Jorgensen  v.  Nep- 
tune Steam  Fishing  Co.,  1902,  4  F.  992),  and  may  be  made  liable  to  it 
beyond  British  jurisdiction  by  consent  of  their  Government  and  an 
Order  in  Council  issued  accordingly  (s.  545).     They  must  also  (after 
January  1, 1909)  comply  with  the  regulations  as  to  deck-lines,  load-lines, 
and  draught  of  water,  or  they  may  be  detained,  or  their  masters  fined 
(M.  S.  A.,  1894,  ss.  437-443;  1906,  ss.  1,  8),  but  if  the  laws  and  regula- 
tions in  force  in  their  country  relating  to  overloading  and  improper 
loading  are  certified  by  the  Board  of  Trade  to  be  equally  effective  with 
the  provisions  of  the  Merchant  Shipping  Act  (and  they  are  proved  to 
have  complied  with  these  regulations,  they  may  be  exempted  from 
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bility  to  detention  or  any  fine  or  penalty  for  non-compliance  with  the 
provisions  of   the  Act),  and   provided   that  corresponding  rights  are 
extended  by  that  country  to  British  ships  (M.  S.  A.,  s.  445 ;  1906,  s.  1). 
The  provisions  of  the  Act  relating  to  the  carriage  of  dangerous  goods 
{q.v.)  apply  to  foreign  as  well  as  to  British  ships  (ss.  446-450).     Foreign 
ships  which  have  loaded  any  cargo  at  or  are  at  a  port  in  the  United 
Kingdom,  and  whilst  there  are  unsafe  by  reason  of  the  defective  con- 
dition of  hull,  equipment,  or  machinery,  or  by  overloading,  improper 
loading,  or  under-manning,  may  be  provisionally  detained — (see  Larsen  v. 
Hart,  1900,  2  F.  Just.  Cas.  54;  and  the  provisions  of  the  Acts  relating 
'     to  loading  grain  cargoes  in  the  United  Kingdom  after  October  1,  1907, 
apply  to  them  (M.  S.  A.,  1894,  ss.  452,  454,  455;  1906,  s.  3),  and  an 
l^^tfender  may  be  prosecuted  summarily  and  fined  up  to  £100  (s.  11) — in 
^^■rder  to  be  surveyed,  provided  that  a  copy  of  the  order  for  provisional 
iMfctention  be  forthwith  served  on  the  nearest  consul  of  the  country  to 
which  the  ship  belongs.     The  consul  may  require  that  she  be  surveyed, 
and  this  is  performed  by  a  Board  of  Trade  surveyor  and  a  surveyor 
I     chosen  by  the  consul.     If  they  agree,  their  decision  determines  the 
release  or  further  detention  of  the  ship;   if  they  disagree,  the  deten- 
i^^on  continues,  but  the  shipowner  can  appeal  to  a  Court  of  survey, 
I^Hfhose  decision  is  final,  and  in  such  a  case  the  consul  may  appoint  an 
Assessor  for  the  appeal  (ss.  459-462 ;  M.  S.  A.,  1897,  s.  2 ;  and  1906,  s.  2). 
I     Foreign  ships  bringing  deck  timber  cargoes  in  winter  to  a  port  in  the 
United  Kingdom  from  a  port  without  it  are  liable  to  the  same  penalties 

Is  British  ships  in  the  like  case  (M.  S.  A.,  1894,  s.  451,  and  1906,  s.  10), 
fe-ving  the  case  of  a  foreign  ship  not  bound  to  the  United  Kingdom 
pming  there  owing  to  stress  of  weather.  Foreign  ships  have  also,  like 
iritish  ones,  to  pay  dues  payable  on  tonnage  or  space  occupied  by  deck 
cargo  (M.  S.  A.,  1894,  s.  85).  Foreign  shipowners,  like  British  ones, 
may  limit  their  liability  in  cases  of  loss  of  life,  injury,  or  damage  done 
by  their  ships  without  their  actual  fault  or  privity  (M.  S.  A.,  1894, 
1  ss.  503-509  ;  1906,  s.  69) ;  and  ships  launched  but  not  registered,  if  they 
become  foreign,  cannot  limit  liability  in  the  specified  cases  of  loss  or 
damage  to  goods  where  a  British  ship  is  protected  (M.  S.  A.,  1894, 
s.  502 ;  1898,  s.  1 ;  1906,  s.  70.  Foreign  steamships,  whether  originally 
proceeding  from  a  port  in  the  United  Kingdom  or  one  outside  it, 
carrying  passengers  between  any  places  in,  or  from,  or  to  any  place 
in  the  United  Kingdom  are  included  in  "passenger  steamers"  and 
"emigrant  ships"  (M.  S.  A.,  1894,  s.  268)  for  the  purposes  of  the  Acts 
(M.  S.  A.,  1906,  s.  13,  extending  1894,  s.  267);  passengers  landed,  i.e. 
embarked  by  tender,  are  deemed  to  be  passengers  carried  to  or  from  any 
place  in  the  United  Kingdom  (M.  S.  A.,  1906,  s.  15);  and  returns  must 
be  furnished  of  passengers  by  their  masters  (s.  76),  and  of  cattlemen  in 
cattle  ships  (s.  77).  Besides  being  liable  to  the  general  pilotage  laws^ 
foreign  ships  trading  to  the  Port  of  London  are  especially  made  liable 
to  pilotage  dues,  and  in  case  of  dispute  as  to  their  draught  of  water 
they  may  be  measured  (ss.  622  et  seq.,  627,  629).  For  other  liabilities 
of  foreign  ships,  see  Passengers  ;  Wreck.  The  Merchant  Shipping  Act 
also  provides  that  by  Order  in  Council  any  provisions  of  that  Act  which 
do  not  apply  to  foreign  ships  may  be  applied  to  them  when  outside 
their  native  jurisdiction  if  the  Government  of  their  country  so  desire, 
and  if  there  are  no  special  provisions  for  that  application,  by  the 
consent  of  their  Governments  (s.  734).  Such  special  provisions  so 
applicable  are  those  relating  to  salvage  of  life  from  them  when  outside 
VOL.  VI.  13 
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British  jurisdiction  (s.  545),  and  to  punishment  of  crimps  boarding 
them  (ss.  218,  219)  (B.  v.  Abraham,  [1904]  2  K.  B.  859),  and  engaging 
seamen  without  a  licence  (s.  Ill ;  B.  v.  Stewart,  1899,  1  Q.  B.  964), 
but  not  persuading  seamen  to  desert  (s.  236 ;  Foil  v.  Damhe,  [1901] 
2  K.  B.  579),  on  condition  of  reciprocity  to  British  ships  in  the  Hke 
case;  and  the  collision  and  tonnage  regulations  {ante,  and  s.  84),  e.g. 
foreign  certificates  of  tonnage  of  foreign  ships  {The  Cordilleras,  1904, 
P.  90;  The  Olga  v.  The  Anglia,  7  F.  739),  and  foreign  crew  space 
regulations  (M.  S.  A.,  1906,  s.  55,  extending  M.  S.  A.,  1894,  s.  84  (1). 
The  master  or  mate  of  a  ship,  unless  he  is  a  British  subject,  cannot  have 
a  pilotage  certificate  (M.  S.  A.,  1906,  s.  73).  Masters  of  foreign  ships 
have  a  lien  on  the  ship  for  wages  and  disbursements  (M.  S.  A.,  1894, 
s.  167 ;  The  Tagus,  [1903]  P.  44),  and  the  priority  of  liens  on  foreign 
ships  in  English  Courts  is  governed  by  English  law  {ibid.),  and  irrespec- 
tive of  the  provisions  of  the  law  of  the  country  to  which  the  ship 
belongs  {ibid.;  The  Tergeste,  [1903]  P.  26).  Where  a  foreign  ship  is 
insured  by  agents  in  the  United  Kingdom  for  a  voyage  on  "  disburse- 
ments against  risk  of  total  and  constructive  total  loss  of  ship  only,"  and 
the  ship,  when  she  arrived  in  the  United  Kingdom  was  a  constructive 
total  loss,  and  the  shipowners  were  indebted  to  the  agents  for  a  consider- 
able sum  for  advances  for  ships  disbursements,  partly  for  that  particular 
voyage  and  partly  before,  it  was  held  that  the  agents  had  an  insurable 
interest  in  the  ship  to  the  amount  of  their  unsatisfied  advances  on  the 
insufficiency  of  freight  {Moran  v.  Uzielli,  [1905]  2  K.  B.  555). 

[Authorities. — Temperley,  Merchant  Shipping  Act,  1895,  passim; 
Scrutton,  Merchant  Shipping  Act,  1895,  passim.] 

Foreign  Sovcrcigri. — See  Exterritoriality;  Incognito. 

Foreign  State. — See  Foreign  Divorce;  Foreign  Juris- 
diction; Foreign  Law;  Marriage. 

Foreign  Tribunals. — See  Evidence  for  Foreign  and 
Colonial  Tribunals. 

Foreign  Warrant. — No  warrant  or  writ  of  any  foreign 
State  can  lawfully  be  served  or  executed  on  any  person  within  the 
British  dominions,  except  under  the  authority  of  a  British  Court  or 
officer. 

In  the  case  of  foreign  penal  laws  this  flows  from  the  international 
rule  that  the  penal  laws  of  one  State  cannot  be  executed  in  another 
{Huntington  v.  Attrill,  [1893]  A.  C.  150).  But  the  rule,  both  as  to  civil 
and  criminal  process,  may  more  justly  be  said  to  depend  on  the  essential 
nature  of  independent  and  sovereign  States,  as  recognised  by  inter- 
national law,  and  as  asserted  in  the  Statutes  of  Hen.  viii.  with  reference 
to  the  See  of  Eome  (24  Hen.  vin.  c.  12).  Without  an  English  warrant  it  is 
illegal  to  arrest  in  England  a  fugitive  from  the  justice  of  a  foreign  State 
or  any  part  of  the  King's  dominions  outside  the  British  islands  ;  and  in 
proceedings  for  extradition  of  fugitive  criminals  the  arrest  in  England 
is  made  under  the  warrant  of  the  English  magistrate,  and  not  on  the 
foreign  warrant  for  arrest,  and  apparently  the  offender  would  be  entitled 
to  resist  any  attempt  to  arrest  him  without  such  warrant.  There  seems 
to  be  no  ruling  on  the  point  in  England,  but  it  has  been  raised  and 
decided  in  Canada  and  Australasia  (see  Bogers  v.  VanValkenburgh,  1860, 
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Up.  Can.  Q.  B.  220 ;  Ex  parte  Garner,  1868,  4  Lower  Can.  L.  J.  59  ; 
R  V.  M'Holme,  1881,  8  Ont.  Pr.  Eep.  452 ;  Re  Holmes,  1903,  23  N.  Z.  L.  R. 
11 ;  Brown  v.  Lizars,  1905,  2  Australian  Commonwealth  L.  R.  837).  In 
the  Australian  case  the  English  authorities  bearing  on  the  subject  are 
considered.  The  dicta  of  Brett,  L.J.,  in  R.  v.  Weil,  1882,  9  Q.B.D.  701, 
lack  all  authority  but  his  own,  and  the  Court  had  no  jurisdiction  in  the 
case  {In  re  Wooclhall,  1888,  20  Q.  B.  D.  832). 

The  provisions  of  Order  11  of  the  Rules  of  the  Supreme  Court  are 

framed  to  prevent  the  English  Supreme  Court  from  serving  its  process 

abroad  in  violation  of  international  law ;  but  the  practice  apparently 

sanctioned  thereby,  of  allowing  service  of  an  English  writ  instead  of 

notice  (Order  11,  r.  6)  on  a  British  subject  abroad,  seems  to  go  beyond 

the  strict  limits  of  national  or  territorial  jurisdiction,  and  a  judgment 

obtained    after    such    service  would  probably   have    no    international 

lidity.     So  long  as  the  present  rule  stands,  service  of  the  civil  process 

a  foreign  State  on  one  of  its  subjects  resident  here  would  not  be 

garded  as  irregular,  null,  or  illegal ;  but  foreign  Courts  usually  apply 

the  High  Court  or  to  a  British  magistrate,  or,  in  the  city  of  London, 

to  the  Lord  Mayor  by  letters  of  request,  to  authorise  or  effect  the 

^■ervice. 

^B  Foreign  Waters. — See  Admiralty,  The;  Exterritoriality; 
^■'OREiGN  Marriage;  British  Ship;  Foreign  Ship;  Slave  Trade. 

^f  Forejudge. — This  term  still  continues  to  be  used  in  the 
^preamble  to  the  Army  Annual  Act,  see  6  Edw.  vii.  c.  2,  to  which  it  has 
^Been  transferred  from  the  Mutiny  Acts.  "Whereas  no  man  can  be 
^Bprejudged  of  life  or  limb  .  .  .  within  this  realm  by  martial  law  or  in 
^Biy  other  manner  than  by  the  judgment  of  his  peers  and  according 
^Hd  the  known  and  established  laws  of  this  realm."  In  this  recital 
^^  seems  to  mean  prejudged  or  condemned  without  a  fair  trial.     The 

derivation  {forisjitclicatio)  and  account  of  forejudge  in  Wharton  {s.v.) 

lacks  authority. 

Forensic  Medicine. — Forensic  medicine  is  the  science  which 
deals  with  the  application  of  every  branch  of  medical  knowledge  to  the 
purposes  of  the  law.  "  Legal  medicine,"  "  State  medicine,"  and  Medical 
Jurisprudence,  under  the  last  of  which  headings  the  subject  is  treated 
of  in  this  work,  are  practically  synonymous. 

Foresaid  ;  Aforesaid  ;  As  aforesaid,  etc.— These 

synonymous  terms  are  used  sometimes  as  adjectives,  in  which  case  they 
mean  simply  "  before  indicated,"  and  seldom  give  rise  to  difficulty ;  some- 
times, as  in  Wills,  adverbially,  as  referential  expressions  determining 
generally  not  ivlio  shall  take  a  legacy,  but  how  the  legatees  shall  take. 
See  1  Jarm.  Wills,  5th  ed.,  p.  70l7i.  {q.)\  see  also  Stroud,  Jnd.  Diet., 
s.v.  "  Aforesaid." 
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1.  Wliat  Foreshore  is. — Lord  Hale,  in  his  celebrated  treatise,  De  Jure 
Maris,  defines  the  foreshore  or  seashore  as  follows  : — 
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"  The  shore  is  that  ground  that  is  between  the  ordinary  high-water  and  low- 
water  mark ;  this  doth  primd  facie  and  of  common  right  belong  to  the  King, 
both  in  the  shore  of  the  sea  and  the  shore  of  the  arms  of  the  sea.  It  is 
certain  that  that  which  the  sea  overflows,  either  at  high  spring  tides  or  at 
extraordinary  tides,  comes  not,  as  to  this  purpose,  under  the  denomination 
of  litus  maris,  and  the  King's  title  is  not  of  that  large  extent,  but  only  to  land 
that  is  usually  overflowed  at  ordinary  tides.  .  .  .  (Hale,  De  Jure  Maris,  ch.  iv., 
quoted  in  Moore's  Histmy  of  the  Foreshore,  378  ;  and  Fisheries,  99).  There  seem 
to  be  three  sorts  of  shores,  or  litora  marina,  according  to  the  various  tides,  viz. 
(1)  high  spring  tides,  which  are  fluxes  of  sea  at  those  tides  that  happen  at  the 
two  equinoxials,  and  certainly  this  doth  not  de  jure  communi  belong  to  the 
Crown.  For  such  spring  tides  many  times  overflow  ancient  meadows  and 
salt  marshes,  which  yet  unquestionably  belong  to  the  subject.  And  this 
is  admitted  of  all  hands ;  (2)  spring  tides,  which  happen  twice  every  month, 
at  the  full  and  change  of  the  moon  ;  and  the  shore  in  question  is  by  some 
opinion  not  denominated  by  these  tides  neither ;  but  lands  overflowed  with 
these  fluxes  ordinarily  belong  to  the  subject  pz7?M/aag,  unless  the  King  hath 
a  prescription  to  the  contrary.  And  the  reason  seems  to  be,  because  for  the 
most  part  the  lands  covered  with  these  fluxes  are  dry  and  mainorable,  for  at 
other  tides  the  sea  doth  not  cover  them;  and  therefore,  touching  these  shores, 
some  hold  that  common  right  speaks  for  the  subject  unless  there  be  an  usage 
to  entitle  the  Crown,  for  this  is  not  properly  litus  maris ;  and  therefore  it 
hath  been  held  that  where  the  King  makes  his  title  to  land  as  litus  maris  or 
parcella  litmis  marini,  it  is  not  enough  for  him  to  make  it  appear  to  be  over- 
flowed at  spring  tides  of  this  kind ;  (3)  ordinary  tides  or  neap  tides,  which 
happen  between  the  full  and  change  of  the  moon,  and  this  is  that  which  is 
properly  called  litus  maris,  sometimes  called  marettum,  sometimes  warettum, 
shore  covered  by  ordinary  flux  of  the  sea  "  (Hale,  ch.  vi.,  Moore,  393). 

Elsewhere  (First  Treatise,  Moore,  358)  he  says :  "  The  litus  maris 
defined  by  Justinian  to  be  '  quatenus  hihernus  Jiudus  maximus  excurrit ' 
is  somewhat  too  general,  because  questionless  the  extraordinary  tides 
may  outgo  the  shore  and  the  definition  given  by  others,  '  est  totus  ille 
locus  vadosus  et  sahulosus  inter  aggeres  et  mare  qui  modo  ah  aestu  maris 
occupatur  modo  ah  ejusdem  recessu  denudatur,'  agrees  with  our  occupation 
and  use." 

He  also  defines  an  arm  of  the  sea  as — 

"  that  where  the  sea  flows  and  reflows,  and  so  far  only  as  the  sea  so  flows  and 
reflows,  so  that  the  river  of  Thames  above  Kingston,  and  the  river  of  Severn 
above  Tewkesbury,  though  they  are  public  rivers,  yet  are  not  arms  of  the 
sea.  But  it  seems  that  although  the  water  be  fresh  at  high  water,  yet  the 
denomination  of  arm  of  the  sea  continues  if  it  flow  and  reflow  as  in  the 
Thames  above  the  bridge." 

(Hale,  De  Jure  Maris,  ch.  iv.,  Moore,  378 ;  see  also  Hall,  Foreshore,  p.  13, 
given  in  Moore,  p.  678).  This  definition  has  been  finally  adopted  into 
our  law,  the  House  of  Lords  deciding  that  the  average  of  the  medium 
tides  in  each  quarter  of  a  lunar  revolution  gives  the  limit,  in  absence  of 
all  usage,  of  the  rights  of  the  Crown  in  the  seashore,  i.e.  the  foreshore 
{A.-G.  V.  Chambers,  1854,  4  De  G.,  M.  &  G.  206;  43  E.  E.  486).  In  a 
deed  of  conveyance  of  a  plot  of  ground  described  as  situated  on  the  sea- 
shore, and  bounded  by  {inter  alia)  "  the  seashore,"  this  word  means  the 
foreshore  in  its  strict  legal  sense,  viz.,  the  land  situate  between  medium 
high  and  low-water  marks  {Mellor  v.  Walmesley,  190*5,  2  Ch.  164). 

2.  Title  to  Foreshore. — The  title  to  foreshore,  as  has  been  already 
indicated,  primd  facie  is  in  the  Crown,  but  may  be  shown  to  be  in  a 
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subject.      To  quote  Lord   Hale  again  {De  Jure  Maris,  ch.  vi.,  Moore, 
393,  394):— 

"  This  kind  of  shore  (viz.  that  which  is  covered  by  the  ordinary  flux  of  the 
sea)  may  belong  to  a  subject,  .  .  .  not  only  in  gross,  which  possibly  may 
suppose  a  grant  before  time  of  memory,  but  it  may  be  parcel  of  a  manor,  .  .  . 
or  parcel  of  a  vill  or  parish  .  .  . ;  it  may  not  only  be  parcel  of  a  manor,  but, 
de  facto,  it  oftentimes  is  so;  and  perchance  it  is  parcel  almost  of  all  manors 
as  by  prescription  have  royal  fish  or  wrecks  of  the  sea  within  their  manor. 
He  that  hath  wrecks  of  the  sea  or  royal  fish  by  prescription  infra  manerium, 
it  is  a  great  presumption  that  the  shore  is  part  of  the  manor,  as  otherwise  he 
could  not  have  them." 

This  primd  facie  title  of  the  Crown  to  the  foreshore  as  part  of  the 

wastes  of  the  realm  not  granted  out  by  it  is  now  decisively  established 

y  a  chain  of  judicial  decisions  (Macdonald,  C.B.,  A.-G.  v.  Richards, 

795,  2   Anst.  603;   3   R  R.  632;    and  A.-G.  v.  Parmeter,   1811,  10 

ice,  378;    24  R.  R.  723;   Holroyd,  J.,  and   Bayley,  J.,  Blundell  v. 

kterall,  1821,  5  Barn.  &   Aid.  268 ;    24  R.  R.  353 ;    Richards,  C.B., 

.-G.   v.   Burridge,   1822,  10  Price,  350;   24  R.  R.  705;    Erie,  C.J., 

strange  v.  Rowe,  1866,  4  F.  &  F.  1048;    Lord   Herschell,  A.-G.  v. 

'merson,  [1891]  A.  C.  649). 

Mr.  Stuart  Moore,  however,  in  his  History  of  the  Foreshore,  contends 
at  the  presumption  should  be  the  other  way,  viz.,  in  favour  of  the 
bject's  title  instead  of  that  of  the  Crown;  and  in  an  exhaustive 
vestigation,  beginning  with  Saxon  and  Norman  charters  and  grants 
y  the  Crown,  he  establishes  the  following  facts  in  support  of  his 
ntention,  viz.: — (1)  In  all  grants  and  confirmations  in  Saxon  times 
f  manors  situated  upon  the  seacoast  or  rivers,  the  lands  granted 
xtended  to  the  shore  of  the  sea,  or  the  midstream  of  non-tidal  rivers, 
r  the  midstream  of  tidal  rivers  inter  fauces  terrm  respectively,  under 
uch  words  as  ''cum  omnibus  ad  se  rite  jpertinentihus,"  the  boundaries 
ing  often  described  as  "  out  to  the  sea,"  or  "  to  the  drawing  back  of 
e  sea,"  and  the  privileges  granted  with  the  manor  being  expressed 
be  "  in  terra  et  mccri,"  "  on  strand  and  off  strand,"  "  on  tide  and  off 
tide."  (2)  At  the  Conquest  the  Saxon  estates  were  merely  regranted 
to  Normans  in  Domesday  Book  under  the  description  which  they  had 
formerly  borne.  (3)  The  Norman  grants  and  confirmations  were  in  the 
same  form  as  the  Saxon  ones.  (4)  The  greater  number  of  grants  of 
seacoast  manors  are  lost,  but  of  the  remaining  ones  most  are  in  general 
terms,  and  do  not  convey  the  shore  specifically,  though  a  few  made  by 

iubjects  do.  (5)  The  grants  of  wrecks,  and  proceedings  with  regard  to 
^reck  taken  against  owners  of  manors,  show  that  the  shore  was  part  of 
he  manor.  (6)  By  the  end  of  the  reign  of  King  John  the  Crown  had 
;ranted  out  almost  every  seacoast  manor,  and  by  the  end  of  Henry  ii.'s 
eign  the  right  to  wreck  had  been  granted  out  in  nearly  all  such  manors. 
7)  There  is  no  instance  in  any  record  of  the  Crown  reserving  the  fore- 
hore  to  itself  in  such  grants.  (8)  There  is  no  instance  in  any  record, 
whether  of  the  Hundred  Rolls  (1274,  Edw.  I.),  or  the  Quo  Warranio 
Rolls  (1278),  and  the  records  of  the  presentment  of  the  justices  in  eyre 
under  it  (which  were  made  for  the  special  purpose  of  discovering  any 
forfeiture  or  encroachment  by  subjects  upon  the  rights  of  the  Crown), 
of  the  Crown  challenging  the  right  of  property  in  the  foreshore  in  the 
hands  of  the  subject,  or  of  any  encroachment  on  foreshore  where  the 
adjacent  manor  belonged  to  a  subject ;  and  the  only  presentments  as  to 
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foreshore  were  with  reference  to  encroachments  upon  the  public  right  of 
navigation.  (9)  Till  the  time  of  Elizabeth  it  was  the  accepted  law  that 
all  seacoast  manors  and  boroughs  extended  to  low-water  mark,  whether 
they  were  in  the  hands  of  the  Crown  or  of  a  subject.  (10)  Of  the 
authorities  quoted  by  Hale  for  his  proposition,  one  is  only  an  instance 
of  an  encroachment  by  an  owner  of  foreshore  upon  the  public  right  of 
navigation  in  a  port  {The  Prior  of  Tynemoutlis  Case),  and  the  other 
{The  Wapping  Case)  was  never  recognised  as  law.  (11)  In  the  Grand 
Kemonstrance  {teinp.  Charles  i.)  complaint  is  made  that  men's  rights 
are  taken  away  under  colour  of  the  King's  title  to  land  between  high- 
water  and  low- water  marks.  (12)  In  a  return  of  Crown  lands  made 
by  the  Commissioners  of  Woods  and  Forests  in  1787  no  mention  is 
made  of  any  foreshore  or  derelict  land  (with  one  exception)  as  being 
then  in  the  Crown's  possession  (ch.  xxv.  and  passim). 

In  spite,  however,  of  this  historical  presumption  in  favour  of  the 
subject  against  the  Crown,  the  law  seems  to  be  settled  the  other  way ; 
and  "  a  subject  can  only  establish  a  title  to  any  part  of  the  foreshore 
either  by  proving  an  express  grant  thereof  from  the  Crown,  or  by  giving 
evidence  from  which  such  a  grant,  though  not  capable  of  being  produced, 
can  be  presumed  "  (Lord  Herschell,  A.-G.  v.  Emerson,  [1891]  A.  C.  649). 
As  has  been  shown,  the  former  case  is  the  exception,  and  the  latter  the 
rule ;  but  there  are  several  methods  by  which  a  subject  can  make  out 
his  title  to  foreshore  in  the  latter  case.  He  may  do  so  {a)  under  an 
ancient  grant  in  general  terms,  explained  by  sufficient  evidence  of 
modern  user  or  acts  of  ownership ;  for  modern  user  may  be  resorted  to 
for  ascertaining  the  extent  of  a  grant  made  in  general  terms  (Dallas, 
C.J.,  Chad  V.  Tilsecl,  1821,  2  B.  &  B.  403 ;  23  K.  E.  477).  Thus  it  has 
been  held  that  the  foreshore  will  pass  under  an  ancient  grant  of  "  sea- 
grounds  "  of  a  manor  where  acts  of  ownership  had  been  exercised  over  it 
{Scratton  v.  Brown,  1824,  4  Barn.  &  Cress.  485  ;  28  E.  E.  344);  or  under 
a  grant  of  a  manor  with  all  rights,  appurtenances,  and  wastes,  wrecks, 
several  fishery  (but  not  litns  maris),  etc.,  on  proof  of  acts  of  ownership 
over  it  {Calmady  v.  Rowe,  1844,  6  C.  B.  861 ;  77  E.  E.  502) ;  or  under  a 
grant  of  a  manor  without  technical  words,  and  the  amount  passing  by 
the  patent  may  be  shown  by  user  and  acts  of  ownership  which  should  be 
attributed  to  a  legal  origin  and  to  usurpation  where  they  have  been  long 
notorious  and  persevered  in  by  the  grantee  {Vandeleiir  v.  Glynn,  [1905] 
Ir.  Eep.  483,  C.  A.) ;  or  under  a  grant  of  "  terra  "  (De  Gower)  under  the 
same  conditions  {Duke  of  Beaufort  v.  Swansea,  1849,  3  Ex.  Eep.  413);  or 
under  the  word  "  ripa  "  in  a  grant  of  a  manor  described  as  bounded  by 
"the  seashore  towards  the  east,"  and  "the  bank  (ripa)  of  the  bay  of  Knock- 
fergus  to  the  east "  {Re  Belfast  Dock  Act,  1867,  L.  E.  Ir.  1  Eq.  128). 
Under  a  grant  of  "  waste  lands  or  marish  grounds  "  the  foreshore  of  a 
tidal  river  has  passed  on  proof  of  user  {A.-G.  v.  Hanmer,  1858,  27  L.  J.  Ch. 
837 ;  6  W.  E.  104) ;  and  that  of  a  tidal  harbour  under  a  grant  of  a  "  town 
or  borough  in  fee-farm  "  {A.-G.  v.  Portsmouth,  1877,  25  W.  E.  559  ;  1878, 
C.  A. ;  Moore,  555  e^  seq.).  A  subject  may  also  make  good  his  title  to 
foreshore  by  (h)  giving  sufficient  evidence  of  ancient  and  modern  user, 
for  which  a  lost  grant  may  be  presumed,  though  no  grant  exists ;  and 
thus,  in  a  case  where  the  locus  in  quo  appeared  to  fall  within  the  terms 
of  the  grant  by  Parliament  to  the  Black  Prince  of  certain  manors  in 
Cornwall,  it  was  held  that  on  evidence  of  acts  of  ownership  by  the 
plaintiff  the  jury  were  at  liberty  to  presume  a  statute  granting  the  land 
between  high-water  and  low-water  marks   to  a   former  owner  of  the 
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^  I     plaintiffs  manor  (Lopes  v.  Andrew,  1826,  3  Man.  &  E.  3297i.).     Or  he 

I     may  do  so  (c)  by  giving  evidence  of  modern  user  only,  which  is  sufficient 

to  raise  the  presumption  of  such  a  grant  {Ex  parte  Alston,  1857,  5  W.  E. 

I      189;  Mulholland  Y.  Killen,  1874,  Ir.  Eep.  9  Eq.  471);  or  {d)  under  a 

j      mediaeval  grant  or  regrant  of  lands  forfeited  or  attainted  or  purchased, 

granting  them  adeo  plene,  and  referring  back  to  a  former  grant,  supported 

by  evidence  of  user.     Or  (e)  lastly,  title  to  foreshore  may  be  made  by 

evidence  of  possession  under  the  Statutes  of  Limitation  (Fhilpot  v.  Bath, 

1905,  W.  N.  114 ;  see  Limitation),  or  Nullum  Tempus  Act  (1623,  21 

Jae.  I.  c.  2;  1768,  9  Geo.  iii.  c.  16),  viz.,  for  sixty  years,  which  bars  the 

claim  of  the  Crown  against  the  possessor,  and  perhaps  that  of  any  other 

person  against  him  (Moore,  431 ;  quoting  3  Inst.  188  e^  seq.  and  Goodtitle 

Baldivm,  1809,  11  East,  488,  495 ;  11  E.  E.  249). 

In  the  absence  of  a  specific  grant,  evidence  of  user  or  acts  of  owner- 

ip  is  therefore  essential  in  order  to  make  title  to  foreshore.    No  better 

neral  definition  of  the  kind  or  amount  of  user  or  acts  of  ownership 

.ecessary  for  that  purpose  can  be  given  than  the  following: — 

Every  act  shown  to  have  been  done  on  any  part  of  the  tract  by  alleged 
)wners  or  their  agents,  which  was  not  lawful  unless  they  were  owners  of  that 

)ot  on  which  it  was  done,  is  evidence  that  they  were  in  possession  as  owners 
>f  that  spot  on  which  it  was  done.  No  one  such  act  is  conclusive;  the  weight 
)f  each  act  as  evidence  depends  on  the  circumstances ;  one  very  important  cir- 
cumstance as  to  the  weight  being  whether  the  act  was  such,  and  so  done,  that 
jihose  who  were  interested  in  disputing  the  ownership  would  be  aware  of  it. 

ind  all  that  tends  to  prove  possession  as  owners  of  part  of  the  tract  tends 
prove  ownership  of  the  whole  tract,  provided  there  is  such  a  common 
Character  of  locality  as  would  raise  a  reasonable  inference  that  if  the  alleged 
owners  possessed  one  part  as  owners  they  possessed  the  whole,  the  weight 
lepending  on  the  nature  of  the  tract,  what  kind  of  possession  would  be  had 
^f  it,  and  what  the  kind  of  possession  proved  was. 

.ord  Blackburn,  L.-A.  v.  Lord  Blantyre,  1879,  4  App.  Gas.  770,  791 ; 
and  weeper  Lord  Watson,  L.-A.  v.  Young,  1887,  12  App.  Gas.  544,  553). 
It  is  not  necessary  to  show  exercise  of  acts  of  ownership  in  every  part 
of  a  claimed  foreshore  ;  if  a  "  common  character  of  locality  "  be  shown, 
acts  of  ownership  done  in  one  part  only  are  evidence  of  ownership  over 
the  whole  locality,  provided  that  that  part  is  continuous  with  the  rest 
of  the  foreshore,  for  substantial  possession  is  enough  {L.-A.  v.  Lord  Lovat, 
1880,  5  App.  Gas.  288 ;  A.-G.  v.  Portsmouth,  1878,  Moore,  555  et  seq.). 

The  following  are  the  usual  acts  of  ownership  necessary  to  show  title 
to  foreshore : — {a)  Taking  wreck  or  royal  fish  (see  Fish,  Eoyal)  when 
exercised  within  a  particular  manor  infra  manerium,  but  not  if  infra 
metas  or  within  certain  limits  independently  of  a  manor  {Calmady  v. 
Roive,  above,  Moore,  49);  (h)  the  exercise  of  a  several  fishery  (see 
Fisheries),  whether  by  means  of  weirs  and  fixed  engines  on  the  fore- 
shore {A.-G.  Y.Emerson,  [1891]  A.  G.  649) — for  "they  are  the  very  soil 
itself  "  (Hale,  ch.  v.,  Moore,  385),  being  a  disturbance  of  the  soil — or 
without  them.  Fisheries  in  tidal  waters  are  generally  incident  to  the 
soil,  and  in  almost  every  case  are  carried  on  by  means  of  fixed  engines 
(Moore,  725).  Where  fisheries  are  granted  in  seacoast  manors  by  copy 
of  court-roll  (as  most  usually),  the  strongest  presumption  arises  that  the 
soil  of  the  foreshore  is  parcel  of  the  manor,  for  only  thus  could  livery  of 
seisin  and  rent-service  be  had  for  them  (Moore,  658).  In  Sir  Henry 
Constables  Case  (1599,  Moore,  236)  Popham,  G.J.,  said  that  weirs  two 
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leagues  out  to  sea,  leased  by  copy  of  court-roll,  are  evidence  of  the 
extent  of  the  manor.  A  several  fishery  (whether  in  tidal  or  non-tidal 
waters)  is  presumptive  evidence  of  the  soil  going  with  it,  unless  the 
terms  in  which  it  is  granted  clearly  convey  only  the  rights  of  fishing 
(Bayley,  J.,  Duke  of  Somerset  v.  Fogwell,  1826,  5  Barn.  &  Cress.  875,  886; 
29  R.  R.  449) ;  approved  by  Lord  Herschell  in  A.-G.  v.  Emerson,  [1891] 
A.  C.  655 ;  and  see  Duke  of  Beaufort  v.  Aird,  1905,  20  T.  L.  R.  602). 
(c)  Exercising  the  right  of  anchorage  and  groundage  on  the  foreshore ; 
for  "  a  grant  of  anchorage  groundage  and  wreck,  or  either  of  them,  is 
some  evidence  that  the  soil  between  high  and  low-water  marks  was 
intended  to  pass  "  (Erie,  C.J.,  Le  Strange  v.  Rowe,  1866,  4  F.  &  F.  1048) ; 
but  these  are  as  much  port  dues  as  soil  dues,  and  may  be  evidence  only 
of  having  the  franchise  of  a  port  (Moore,  555,  689).  (d)  Ballastage  or 
dues  taken  for  ballast  put  on  wharves  or  quays  built  on  the  foreshore. 
(e)  Erecting  wharves,  piers,  etc.,  on  the  foreshore  {Le  Strange  v.  Rowe^ 
above).  (/)  "  Constant  and  usual  fetching  of  gravel  and  seaweed  and 
sea  sand  between  high  and  low-water  marks,  and  licensing  others  so 
to  do"  (Hale,  De  Jure  Maris,  ch.  vi.,  Moore,  394;  Calmady  v.  Bowe, 
1844,  7  C.  B.  861 ;  Healy  v.  Thome,  1870,  Ir.  Rep.  4  C.  L.  495);  but  if 
these  acts  are  done  by  the  public  (trespassing),  long  practice  of  so  doing 
must  be  proved  in  order  to  destroy  the  proprietor's  title,  {g)  "Enclosing 
and  embanking  against  the  sea,  and  enjoyment  of  what  is  so  inned" 
(Hale,  iUd.,  Moore,  394;  Chad  v.  Tilsed,  1821,  2  B.  &  B.  403;  23  R.  R.  477). 
{h)  Presentments  and  punishments  for  purprestures  or  encroachments  on 
the  shore  in  the  courts  of  the  manor,  or  convictions  in  public  Courts  (Hale, 
ibid.;  Wyse  v.  Leahy,  1875,  Ir.  Rep.  9  C.  L.  384;  Brew  v.  Haren,  1874, 
Ir.  Rep.  9  C.  L.  29).  {i)  Payment  of  tithes  and  rates  for  fisheries  upon 
an  arm  or  shore  of  the  sea;  for  rateability  before  1874  shows  that  the 
fishery  was  incident  to  the  soil  {B.  v.  Ellis,  1813, 1  M.  &  S.  652 ;  1874, 
37  &  38  Vict.  c.  54,  s.  3).  {j)  Erecting  groins  or  jetties  to  protect 
land  from  the  sea  {Le  Strange  v.  Bowe,  above),  though  this  is  equivocal 
evidence,  being  attributable  to  the  common-law  right  of  the  subject  to 
protect  himself  from  the  sea,  whether  his  means  of  doing  so  injure  his 
neighbour  or  not  {B.  v.  Pagham,  1828,  8  Barn.  &  Cress.  355 ;  32  R.  R. 
406).  Hale  also  quotes  as  "evidence  of  the  shore  being  parcel  of  a 
manor,  vill,  or  parish,  usual  perambulations,  common  reputation,  known 
metes  and  divisions,  and  the  like  "  (ch.  vi.,  Moore,  394). 

In  this  connection  it  may  be  observed  that  in  the  case  of  a  parish 
abutting  on  the  sea  or  a  tidal  water  the  primd  facie  presumption  is  that 
the  foreshore  is  extra-parochial  {B.  v.  Musson,  1858,  8  El.  &  Bl.  900); 
though  this  presumption  may  be  rebutted  by  evidence  of  perambulations 
and  the  like  {Ipswich  Dock  Commissioners  v.  St.  Peters,  1866,  7  B.  &  S. 
310 ;  Bridgwater  Trustees  v.  Booth,  ibid.  348,  where  the  decision  in 
M'Cann  v.  Sinclair,  1859,  2  El.  &  El.  53,  is  explained  in  the  same  way). 
Where  a  parish  is  bounded  by  the  seashore,  the  part  of  the  shore  which 
lies  between  high -water  mark  of  ordinary  spring  tides  and  that  of 
medium  tides  is  within  the  parish  {B.  v.  Gee,  1860,  1  El.  &  El.  1068, 
following  A.-G.  v.  Chambers,  ante).  The  part  of  the  seashore  which  lies 
between  high  and  low- water  marks  belongs  to  the  adjoining  county,  and 
it  has  been  held  that  its  justices  and  not  the  Admiralty  have  jurisdic- 
tion over  it,  whether,  when  the  offence  was  committed,  the  place  was 
covered  with  water  or  not  {Embleton  v.  Brown,  1860,  3  El.  &  El.  234). 
Perches  or  oyster  layings  on  the  foreshore  of  a  parish  may  be  not 
extra-parochial,  but  liable  to  tithe  by  custom;  and  the  fact  of  their 
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never  having  been  so  rated  does  not  countervail  the  presumption  of 

parochiality  shown  by  perambulations  of  the  parish  and  payment  of 

tithes  for  sixty  years  without  dispute  {Perrott  v.  Bryant,  1836,  2  Y.  &  C. 

Ex.  61).     A  further  illustration  of  foreshore  being  considered  as  part 

of  adjacent  land  is  afforded  by  the  settlement  of  the  dispute  between  the 

Crown  and  the  Duchy  of  Cornwall  with  regard  to  minerals  under  the 

foreshores  and  sea  round  Cornwall,  by  Act  of  Parliament,  on  the  basis 

that  the  mines  under  the  foreshore  should  be  the  property  of  the  Duchy, 

and  those  under  the  sea  that  of  the  Crown  (1858,  21  &  22  Vict.  c.  109); 

and  by  a  later  agreement  those  under  the  estuaries  inter  fauces  terror 

were  given  to  the  Duchy.     The  presumption  that  the  seashore  between 

high  and  low-water  marks  belongs  to  the  Crown  also  extends  to  Wales 

A.-G,  V.  Jones,  1863,  2  H.  &  C.  347,  354;  Moore,  537).     In  Scotland 

he  doctrine  of  possession  by  prescriptive  working  of  minerals  applicable 

the  foreshore  ex  adverso  of  a  barony  granted  with  parts  and  pertinents 

nnot  be  extended  to  a  barony  granted  with  power  to  work  minerals 

vfra  flvjxum  maris,  as  these  works  show  that  the  grant  is  limited  to 

e  minerals  under  the  foreshore  only  {A.-G.  v.  JVemyss,  [1900]  A.  C.  48) ; 

ut  by  Scotch  law  it  seems  that  the  Crown  can  grant  the  right  of 

orking    minerals    below   the    bed   of   the  sea,   subject   to    and    not 

isturbing  the  solum  or  interfering  with  the  uses  of  navigation  (Lord 

"atson,  ibid.,  66). 

The  English  law  as  to  foreshore  applies  in  India;  and  the  Indian 
overnment  have  the  freehold  in  the  bed  of  the  navigable  rivers  there 
d  land  between  high  and  low-water  mark  (Uast  India  Co.  Case,  1856, 
0  Moo.  P.  C.  140). 

3.  nights  and  Liabilities  in  respect  of  Foreshore. — The  right  of  property 
the  foreshore,  whether  it  be  in  the  Crown  or  in  a  subject,  is  subject 
the  obligation  of  allowing  the  owner  or  occupier  of  land  adjoining  the 
a  free  access  or  egress  to  and  from  the  sea  from  and  to  his  land,  and 
to  beach,  land,  and  haul  up  boats  upon  the  shore  {A.-G.  v.  Wemyss,  1888, 
13  App.  Cas.  192,  P.  C),  for  an  owner  of  lands  bounded  by  foreshore 
has  a  private  right  of  access  to  it  for  navigation,  and  can  cross  it  at 
low  water,  and  can  have  any  obstruction  of  his  right  restrained  by 
injunction  {Cojppinger  v.  Sheehan,  [1906]  1  Ir.  Ptep.  519);  and  also  that 
of  allowing  the  public  or  persons  frequenting  a  particular  place  to 
navigate  over  the  foreshore  and  anchor  there  either  by  an  anchor  or  by 
a  fixed  mooring,  if  immemorial  user  to  that  effect  be  shown  {A.-G.  v. 
Wright,  [1897]  2  Q.  B.  318);  and  allowing  them  to  fish  there  unless 
the  Crown  by  grant  prior  to  Magna  Carta  has  granted  a  several 
fishery  to  an  individual,  or  by  immemorial  custom  or  prescription 
would  be  presumed  to  have  done  so,  when  the  public  right  of 
fishing  is  excluded;  but  the  primd  facie  presumption  is  that  fishing 
in  tidal  waters  is  common  to  all  {Mayor  of  Orford  v.  Richardson, 
1791,  4  T.  R.  437;  Chad  v.  Tilsed,  1821,  2  B.  &  B.  403;  23  R.  R. 
477).  This  right  of  fishing  extends  to  taking  fish  found  on  the 
seashore  between  high  and  low -water  marks  {Bagott  v.  Orr,  1801, 
2  Bos.  &  Pul.  472;  5iR.  R.  668);  but  it  does  not  include,  unless  a 
particular  custom  or  prescription  to  that  effect  {Gray  v.  Bond,  1821, 
5  Moore,  Ex.  527;  23  R.  R.  530),  or  a  justifying  necessity  {Ward  v. 
Cresswell,  1741,  Willes,  265)  be  proved,  the  right  for  fishermen  to  use 
the  foreshore  or  the  soil  above  it  for  approaching  to  or  retiring  from 
their  boats,  or  carrying  fish  to  and  fro,  or  for  landing  and  drawing  up 
boats  and  leaving  them  there  for  future  use,  or  lading  or  unlading  fish 
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and  other  goods  at  all  times,  and  not  merely  under  pressure  of  peril  or 
necessity  (Holroyd,  J.,  Blundell  v.  Catterall,  1821,  5  Barn.  &  Aid.  268 ; 
24  R.  R.  353 ;  Kekewich,  J.,  Earl  of  Ilcliester  v.  Rashleigli,  1889,  5  T.  L.  R. 
739).  The  owner  of  foreshore  may  also  fish  there  with  fixed  engines, 
though  he  has  not  a  several  fishery ;  while  the  public  can  only  fish  with 
net,  line,  or  rod  (see  Fisheries,  and  Moore,  Fisheries,  96,  97).  A  custom 
to  deposit  oysters  for  a  time  on  the  foreshore  in  order  to  make  them 
marketable  as  incidental  to  a  public  right  of  fishery  may  be  given  effect 
to  against  a  municipal  corporation  which  under  words  in  its  charter 
empowering  it  to  hold  lands,  tenements,  hereditaments,  and  goods  and 
chattels  can  take  a  lease  of  the  foreshore,  but  such  a  custom  does  not 
justify  appropriation  of  the  foreshore  for  that  purpose  to  the  exclusion  of 
ordinary  fishery  {Truro  Corporation  v.  Boive,  [1901]  2  K.  B.  870 ;  1902, 
2  K.  B.  709). 

This  jus  piblicum  or  public  right  of  access  over  the  foreshore  for  the 
purposes  of  navigation  and  fishery  does  not  give  the  public  the  right 
to  use  the  foreshore  for  other  purposes,  viz.,  gathering  seaweed  between 
high  and  low-water  mark  {Howe  v.  Staivell,  1833  (Jr.),  Al.  &  Nap.  348 ; 
Healy  v.  Thome,  1870,  Jr.  R.  4  C.  L.  495);  and  though  seaweed  cast  on 
a  private  shore  between  high  and  low- water  marks  is  not  the  subject  of 
larceny  {E.  v.  Clinton,  1869,  Jr.  R.  4  C.  L.  6),  trover  will  lie  for  it  {Brew 
V.  Haren,  1874,  Ir.  R.  9  C.  L.  29).  The  sands  of  the  seashore  are  not 
in  the  full  sense  a  highway,  and  a  lessee  of  them  from  the  Crown  can 
prevent  persons  using  them,  though  the  case  may  be  too  trivial  for 
injunction,  and  no  costs  may  be  given ;  but  individuals  or  temporary  or 
permanent  inhabitants  of  the  place  where  the  foreshore  is  may  acquire  a 
more  extended  right  to  use  the  foreshore  by  prescription  or  custom,  but 
that  must  be  proved  by  them  {Llandudno  tirhan  Council  v.  Woods,  1899 
2  Ch.  705).  The  public  have  perhaps  no  primd  facie  right  to  take  fish- 
shells  on  the  foreshore  {Bagott  v.  Orr,  1801,  3  Bos.  &  Pul.  472;  5  R.  R. 
668) ;  or  gravel,  or  sand,  or  stones  from  there  {Scratton  v.  Brown,  1824, 
4  Barn.  &  Cress.  485 ;  28  R.  R.  344),  nor  to  cross  the  foreshore,  whether 
belonging  to  the  Crown  or  a  private  owner,  either  on  foot  or  in  bathing 
machines  for  the  purpose  of  bathing  in  the  sea,  except  by  a  particular 
custom,  though  if  they  can  get  there  they  can  bathe  there  {Blundell  v. 
Catterall,  1821,  5  Barn.  &  Aid.  268 ;  24  R.  R.  353  :  Mace  v.  Philcox,  1864, 
15  C.  B.  K  S.  600),  and  there  is  no  right  in  the  public  at  common  law  to 
bathe  from  the  foreshore  of  a  private  owner  {Brinckman  v.  Matley,  [1904] 
2  Ch.  313);  but  a  tenant  under  a  building  agreement  with  the  lord 
of  the  manor,  who  has  only  a  right  of  entry  upon  the  foreshore  for  the 
purposes  of  that  agreement,  cannot  maintain  an  action  against  a 
defendant  who  sets  up  a  forty  years'  uninterrupted  use  and  enjoyment 
of  the  foreshore  by  taking  shingle  thence  and  putting  bathing-machines 
thereon  {Laird  v.  Briggs,  1881,  19  Ch.  D.  22).  A  custom  for  the  public 
or  the  inhabitants  of  a  township  to  take  stones,  sand,  or  seaweed  from 
the  shore  is  bad  as  a  custom  for  a  profit  a  prendre  in  alieno  solo  {Constable 
V.  Nicholson,  1863,  14  C.  B.  K  S.  230,  and  11  W.  R.  698;  Macnamctray, 
Higgins,  1854,  4  Ir.  C.  L.  R.  326).  Inhabitants  of  a  place  cannot  claim 
by  prescription  as  against  the  lessee  of  the  foreshore  the  right  to  put 
chairs  and  seats  on  it  and  let  them  for  hire  {Ramsgate  Corporation  v. 
Debling,  1906,  22  T.  L.  R.  369).  Such  acts  by  the  public,  though  of  the 
nature  of  ownership,  unless  continued  for  a  considerable  time,  will  not 
prevail  against  counter  acts  of  ownership  by  the  lord  of  the  manor,  who 
holds  it  under  a  grant  of  the  manor  with  "  fisheries,  fishings,  wrecks  of 


rOEESHOEE  203 

the  sea,  and  all  other  rights,  jurisdictions,  franchises,  liberties,  privileges, 

profits,  and  commodities"  {A.-G.  v.  Jones,  1863,  2  H.  &  C.  347);  nor, 

j     unless  they  are  done  by  persons  licensed  by  the  Crown,  are  they  acts  of 

I     adverse  possession  by  the  Crown,  which  can  be  set  up  against  the  person 

I     claiming  the  property  in  the  foreshore ;  or  unless,  though  done  without 

!     such  licence,  they  amount  to  such  an  encroachment  as  to  deprive  the 

\     possession  of  the  riparian  owner  of  that  exclusive  character  which  is 

necessary  in  order  to  establish  a  prescriptive  right,  and  provided  that  in 

either  case  they  are  known  or  should  be  known  to  the  riparian  owner 

(L.-A.  V.  Young,  1887,  12  App.  Cas.  544,  Lord  Watson;  see  Hastings  v. 

,     Ivall,  1874,  L.  E.  19  Eq.,  558 ;  also  IHsh  A.-G.  v.  Hamilton,  1880,  L.  E. 

i-Ir.  5,  555 ;  and  Daly  v.  Murray,  1885,  L.  E.  Ir.  17,  185). 

|h     On  the  other  hand,  the  owner  of  foreshore  who  proves  his  right  to 

^■rreck,  though  it  is  not  mentioned  in  his  grant  of  the  manor,  unless  he 

^^Hi,n  prove  acts  of  ownership,  cannot  prevent  the  public  from  digging 

^Hknd  or  stones  on  the  foreshore  {Dickens  v.  Shaw,  1882,  Moore,  451); 

^Hor  can  he  claim  as  wreck  a  vessel,  though  lying  within  the  low- water 

mark,  and  within  the  manor,  if  she  is  still  surrounded  by  water  when 

he  takes  possession  of  her,  and  is  boarded  by  officers  of  the  Admiralty 

It  the  same  time ;  for  she  is  then  a  droit  of  Admiralty  {The  Pauline, 
B45,  2  Eob.  W.  359). 
A  lord  of  a  manor  cannot  establish  an  exclusive  right  to  cut  seaweed 
1  rocks  situate  below  low-water  mark,  except  by  grant  from  the  Crown 
•  long-undisturbed  enjoyment  giving  title  by  prescription  {Benest  v. 
ipon,  1829,  1  Kn.  P.  C.  60,  a  Jersey  case).     In  the  counties  of  Devon 
and  Cornwall  the  inhabitants  are  specially  allowed  by  statute  to  take 
sand  from  the  seashore  under  the  full  seamark,  but  must  pay  customary 
^ues  for  landing  it  (1609,  7  Jac.  I.  18). 

^^B  A  foreshore  owner  may  not  dig  away  the  soil  of  the  foreshore  in  such 
^^t[  way  as  to  expose  the  adjoining  land  to  the  inroads  of  the  sea,  for  it  is 
a  public  duty  incumbent  on  the  Crown  to  protect  the  realm  from  the 
inroads  of  the  sea  by  maintaining  the  natural  barriers  or  raising  artificial 
barriers ;  and  no  subject  may  destroy  a  natural  barrier  against  the  sea, 
and  a  neighbouring  landowner  if  likely  to  be  injured  by  the  destruction 
of  such  a  natural  barrier  can  obtain  an  injunction  to  restrain  it  {A.-G.  v. 
Tomline,  1880,  12  Ch.  D.  214,  and  14  ihid.  58.  But  he  is  under  no  obli- 
gation to  protect  his  neighbour,  if  the  foreshore  is  washed  away  by  the 
sea  {Hudson  v.  Talor,  1877,  2  Q.  B.  D.  290),  and  thus  in  Brett,  L.J.'s 
words  in  Tomline  s  Case,  "  although  he  is  not  bound  to  keep  the  sea  out, 
he  must  not  do  an  act  which  will  let  the  sea  in  "  (14  Ch.  D.  65).  Nor 
is  he  allowed  to  take  shingle  from  the  shores  of  ports,  harbours,  or 
havens  (1814,  54  Geo.  in.  159,  s.  14),  though  he  does  so  under  a  bond  fide 
claim  of  right  to  take  shingle  from  one  part  of  his  property  for  the  pro- 
tection of  another  part  {Anderson  v.  Jacobs,  1905,  93  L.  T.  17;  21  T.  L.  E. 
453),  and  the  word  "  ports "  is  here  used  in  its  wide  sense  of  ports  as 
appointed  by  the  Treasury  for  customs  and  fiscal  purposes  {Nicholson  v. 
Williams,  1871,  L.  E.  6  Q.  B.  632),  and  so  under  a  local  (harbour)  Act 
prohibiting  any  person  from  taking  away  from  the  harbour  or  its 
precincts  any  sand,  gravel,  shingle,  or  stones  except  as  appointed  by  the 
harbour  commissioners,  the  whole  foreshore  between  the  limits  specified 
for  the  harbour  was  held  to  be  included  in  the  words  "  harbour  or  its 
precincts"  {Musselburgh  Real  Estate  Co.  v.  Provost  of  Musselburgh,  [1905] 
A.  C.  491).  In  the  river  Thames,  in  its  tidal  portion,  no  person  other 
than  the  conservators  and  their  agents  can  dredge  or  raise  any  gravel. 
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sand,  ballast,  or  other  substance  from  the  "  bed  "  of  the  river  except  with 
the  licence  of  the  conservators ;  and  it  has  been  held  that  the  word  "  bed  " 
in  the  tidal  portion  of  the  river  means  the  soil  between  the  ordinary  high- 
water  mark  on  the  one  side  and  the  ordinary  high- water  mark  on  the 
other,  and  that  the  right  of  the  owner  of  the  soil  to  take  gravel,  etc., 
between  high  and  low-water  mark  is  not  preserved,  though  no  compen- 
sation is  made  to  him  {Thames  Conservators  v.  Srtieed,  [1897]  2  Q.  B.  334, 
over-ruling  Pearce  v.  Bunting,  [1896]  2  Q.  B.  360).  The  liabilities  of  a 
foreshore  owner  may,  however,  be  limited  like  his  powers ;  and  if  he  is 
only  owner  for  purposes  of  navigation,  he  is  not  the  owner  for  sanitary 
purposes,  and  so  liable  to  abate  a  nuisance  there  not  caused  by  his  fault 
{London  Port  Sanitary  Authority  v.  Thames  Conservancy,  [1894]  1  Q.  B. 
647). 

4.  Accretion  and  Enxiroachment  upon  Foreshore. — The  limits  of  the 
foreshore  from  the  nature  of  the  case  are  not  permanent,  for  the 
high  and  low-water  marks  may  vary  by  the  sea  gaining  on  the  land 
by  encroachment,  or  the  land  gaining  on  the  sea  by  accretion  or  alluvion 
{q.v.).  Very  few  ancient  grants  of  manors  contain  words  expressly 
giving  the  shore  with  its  accretions,  such  as  totum  litus  cum  pertinentiis 
et  cum  accrescentiis,  or  a  manor  cum  maritimis  incrementis ;  in  which 
case  the  owner  of  the  adjoining  land  is  clearly  entitled  to  accretions 
to  the  shore.  The  greater  part  only  in  terms  convey  the  manor  with  its 
appurtenances  or  some  ^such  general  words ;  and  in  this  latter  case  it 
is  the  recognised  rule  at  common  law  that  accretions,  if  gradual  and 
imperceptible  in  formation,  belong  to  the  owner  of  the  adjacent  lands 
{Abbot  of  Peterborough's  Case,  1367,  Abbot  of  Ramsey's  Case,  1369,  Moore, 
157-8;  R.  V.  Lord  Yarborough,  1828,  5  Bing.  163  (H.  L.);  27  R.  R  292; 
Callis  on  Sewers  (1622),  quoted  by  Moore,  255) ;  but  if  sudden  and  per- 
ceptible (so  that  the  shore  is  relicted,  to  use  the  technical  term  as  opposed 
to  projected,  as  it  is  by  alluvion),  they  belong  to  the  Crown  {R.  v.  Oldsworth, 
1637;  Moore,  292);  and  in  A,-G.  v.  Reeve,  1885,  1  T.  L.  R.  675,  it  was 
held  that  accretions  of  lands  to  the  seashore  which  are  perceptible  by 
marks  and  measures  as  they  take  place  belong  to  the  Crown,  and  not 
to  the  lord  of  the  manor ;  but  in  this  case  the  latter  did  not  claim  the 
foreshore.  It  has  also  been  said  that  this  doctrine  of  accretion  may  not 
apply  where  the  boundaries  of  foreshore  are  defined  and  known,  so  that 
the  accretions  are  easily  perceptible  (Lord  Chelmsford,  A.-G.  v.  Chambers, 
1858,  4  De  G.  &  J.  55,  71 ;  43  E.  E.  486) ;  but  in  a  recent  case  Lindley, 
L.  J.,  expressed  himself  as  not  satisfied  that  this  rule  applies  to  cases  of  land 
having  no  boundary  next  flowing  water  except  the  water  itself  {Hindson 
V.  Ashby,  [1896]  2  Ch.  1,  13 ;  and  so  Foster  v.  Wright,  1878,  4  C.  P.  D. 
438) ;  and  the  same  view  is  favoured  in  another  earlier  case  (Bayley,  J., 
Scratton  v.  Brown,  1825,  4  Barn.  &  Cress.  485,  498 ;  28  R.  R.  344).  It 
seems,  accordingly,  that  so  long  as  the  accretion  is  gradual  and  impercept- 
ible ("  imperceptible  "  meaning  "  imperceptible  in  manner  of  accretion, 
not  imperceptible  after  long  lapse  of  time,"  per  Lord  Hale,  so  explained 
by  Lord  Tenterden,  R.  v.  Lord  Ycorborough,  1824,  3  B.  &  C.  106,  107;  27 
E.  E.  292),  whether  the  foreshore  has  boundaries  or  not,  if  these  are  not 
of  a  permanent  kind,  e.g.  a  sea-wall,  these  accretions  belong  to  the  adjoin- 
ing landowner.  In  the  converse  case,  i.e.  of  gradual  encroachment  by 
the  sea  upon  the  land,  the  same  principle  applies,  and  the  Crown  takes 
the  benefit  {In  re  Hull  and  Selby  R.  C,  1839,  5  Mee.  &  W.  327 ;  52  E.  E. 
733) ;  while,  if  such  encroachment  be  sudden  and  violent,  the  subject 
does  not  lose  his  property,  even  though  the  land  be  overflown  by  the  sea 
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forty  years,  if  he  can  still  identify  the  extent  of  the  property  (Hale, 
ch.  iv.;  Moore,  381). 

Where  the  change  in  the  boundary  of  the  foreshore  is  due  to  artificial 
causes,  e.g.  by  accumulation  of  materials  for  mining,  or  other  operations 
on  land  bordering  on  the  sea  or  an  arm  of  the  sea,  the  opinion  has  been 
expressed  that  if  such  artificially  caused  accretion  arises  from  a  fair  use 
of  the  land  adjoining  the  seashore,  and  not  from  acts  done  in  order  to 
acquire  the  shore,  it  shall  be  governed  by  the  same  rule  as  a  naturally 
caused  accretion  (Lord  Chelmsford,  A.-G.  v.  Chamhers,  1859,  4  De  G.  &  J. 
I     55,  64-69 ;  43  E.  R.  486). 

I^H  Where  the  Crown  seeks  to  recover  lands  alleged  to  have  been 
I^Beclaimed  from  the  sea  by  encroachment  or  purpresture,  and  the  defen- 
l^^ant  disputes  the  Crown's  title  to  the  soil  between  the  present  high 
and  low-water  marks,  the  Court  will  direct  an  issue  to  try  that  point 
before  inquiring  into  the  old  boundaries ;  while,  if  the  defendant  admits 
the  Crown's  title  to  the  soil  between  the  present  high  and  low-water 
marks,  the  burden  is  cast  upon  the  Crown  of  proving  that  the  high-water 
mark  formerly  extended  further  than  it  does  at  the  present  time  {A.-G, 
V.  Chamberlaine,  1858,  4  Kay  &  J.  292 ;  70  E.  E.  122). 

5.  Manage7ne7it   and   Procedure. — The    duty   of    administering    the 

terests  of  the  Crown  in  the  foreshores  of  the  kingdom  belongs  for 

e  most  part  to  the  Board  of  Trade  (see  Boakd  of  Trade),  all  the 

uthority  of  the  Commissioners  of  Woods  and  Forests  (who  had  had  that 

uty  since  1830)  having  been  transferred  to  the  Board  in  1866,  with  the 

ception  of   the  foreshores   in  the  Thames  (see  Thames),  Tees,  and 

urham,  and  those  fronting  and  adjacent  to  Crown  lands,  and  the  mines 

der  the  foreshores  (29  &  30  Yict.  c.  62,  ss.  7,  20,  and  21,  schedule). 

1845  the  Commissioners  had  been  empowered  to  lease  foreshores  on 

erelict  lands  for  ninety-nine  years  (8  &  9  Yict.  c.  99),  and  by  later  Acts 

compromise  the  Crown's  disputed  claims  with  the  consent  of  the 

easury  (1853,  16  &  17  Yict.  c.  56,  s.  5);  and  the  Board  has  the  powers 

formerly  enjoyed  by  the  Admiralty  of  preventing  ballast  and  shingle 

being  taken  from  the  shore  of  ports  {Nicliolson  v.  Williams,  1871,  L.  E. 

6  Q.  B.  632;  1862,  25  &  26  Yict.  c.  69).     By  the  Crown  Lands  Act  of 

1885,  48  &  49  Yict.  c.  79,  the  Commissioners  and  the  Board  have  the 

power  to  lease  foreshores  for  fisheries  for  sixty  years.     By  the  Crown 

Lands  Act,  1906,  6  Edw.  vii.  c.  28,  power  is  given  to  efifect  transfer  of 

the  management  of  foreshore  between  the  Commissioners  of  Woods  and 

he  Board  of  Trade,  and  to  settle  disputes  as  to  foreshore  between  the 

oard,  the  Commissioners,  or  the  Duchy  of  Lancaster. 

The  ordinary  procedure  in  questions  of  title  to  foreshore  between 

e  Crown  and  a  subject  is  to  bring  the  question  before  the  Court  by 

nglish  information  (see  Informations)  ;  and  it  is  then  a  matter  for 

e  discretion  of  the  Court  whether  it  will  try  the  question  itself  or 

irect  an  issue  before  a  jury.     Such  informations  were  formerly  exhibited 

the  Court  of  Exchequer  on  its  equity  side,  which  had  the  power 

send  any  questions  that  might  arise  upon  the  title  to  a  trial  at  law ; 

d  the  opinion  was  strongly  expressed  that  where  a  legal  title  arose 

ial  by  jury  was  necessary  to  determine  it,  in  view  of  the  Statute  21 

ac.  I.  c.  14,  which  allowed  a  subject  who  had  had  possession  for  twenty 

ears  to  plead  the  general  issue  in  informations  of  intrusion  brought  by 

he  Crown,  and  to  retain  possession  till  trial  (Wood,  B.,  A.-G.  of  Prince 

?/  Wales  V.  St.  Anbyn,  1811,  Wight.  167  ;  12  E.  E.  718??.).     In  every 

se  where  a  question  of  fact  arose,  the  Court  directed  an  issue,  except 
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in  A.-G.  V.  Richards,  1795,  2  Anst.  603 ;  3  R.  R.  632 ;  and  see  Moore, 
626.  The  jurisdiction  passed  from  the  Exchequer  Court  to  the 
Exchequer  Division,  and  thence  to  the  Queen's  Bench  Division;  and 
it  is  not  touched  by  the  Judicature  Acts  (Order  72  ;  A.-G.  v.  Emerson, 
1882,  10  Q.  B.  D.  191),  nor  by  the  Crown  Suits  Acts,  1855-1865,  18  & 
19  Vict.  c.  90  ;  24  &  25  Vict.  c.  62  ;  28  &  29  Vict.  104 ;  A.-G.  v.  Neivcastle- 
uipon-Tyne,  [1897]  2  Q.  B.  384);  and  the  Crown  has  the  same  right  as 
formerly  to  have  any  question  affecting  its  rights  decided  in  the  proper 
Division  only  {A.-G.  v.  Constable,  1879,  4  Ex.  D.  172,  where  a  case 
by  a  lord  of  a  manor  against  trespassers  was  removed  from  the  Chan- 
cery to  the  Exchequer  Division).  For  further  details,  see  Exchequer 
Pkactice. 

\_Authorities. — Stuart  Moore,  History  of  the  Foreshore  (1888);  and 
Hale,  De  Jure  Maris  and  First  Treatise,  and  Hall,  Seashore,  therein 
contained;  Stuart  Moore  and  H.  Stuart  Moore,  History  of  the  Law  of 
Fisheries  (1903).] 

Forest ;  Forest  Law. — In  law,  a  forest  is  not  merely  a 
tract  of  wood  and  pasture,  but  a  tract  of  wood  and  pasture  appropriated 
to  a  particular  purpose,  and  subject  not  to  the  ordinary  law  or  Courts, 
but  to  special  laws  and  Courts.  According  to  Manwood  (the  great 
authority  on  the  subject),  "a  forest  is  a  certaine  territorie  of  woody 
grounds  and  fruitful  pastures,  priviledged  for  wilde  beasts  and  foules  of 
forest,  chase,  and  warren,  to  rest  and  abide  in,  in  the  safe  protection  of 
the  King  for  his  princely  delight  and  pleasure,  which  territorie  of  ground 
so  priviledged  is  meered  and  bounded  with  unremovable  markes,  meeres, 
and  boundaries  either  known  by  matter  of  record  or  else  by  prescription : 
And  also  replenished  with  wilde  beasts  of  venerie  or  chase,  and  with 
great  coverts  of  vert  for  the  succour  of  the  said  wilde  beasts  to  have  their 
abode  in:  For  the  preservation  and  continuance  of  which  said  place, 
together  with  the  vert  and  venison,  there  are  certaine  particular  lawes, 
priviledges,  and  officers  belonging  to  the  same  meete  for  that  purpose 
that  are  only  proper  unto  a  forest  and  not  to  any  other  place." 

The  King  alone  could  make  a  forest,  and  not  only  of  his  own  lands, 
woods,  and  wastes,  but  he  could  afforest  the  lands  of  his  subject. 

The  way  of  making  a  forest  is  this.  Certain  commissioners  are 
appointed  under  the  Great  Seal  of  England,  who  view  the  ground  in- 
tended for  a  forest,  and  fence  it  round  with  metes  and  bounds,  which, 
being  returned  to  the  Chancery,  the  King  causes  it  to  be  proclaimed 
throughout  the  county  where  the  land  layeth  that  it  is  a  forest,  and  to 
be  governed  by  the  laws  of  the  forest,  and  prohibits  all  persons  from 
hunting  there  without  his  leave,  and  then  he  appointeth  officers  fit  for 
the  preservation  of  the  vert  and  venison,  and  so  it  becomes  a  forest  on 
record  (4  Inst.  300). 

This  right  of  the  King  to  reserve  wild  beasts  and  game  and  to  make 
a  forest  for  them  is  treated  by  Manwood  as  a  royal  prerogative,  and 
likened  to  the  King's  prerogative  in  gold  and  silver,  which,  by  reason  of 
their  excellency,  belong  to  the  King  on  whosesoever  land  they  are  found ; 
so  wild  beasts  of  venery  and  beasts  and  fowls  of  chase  and  warren  most 
properly  belong  to  the  King. 

The  oppressive  character  of  this  claim  to  afforest  lands  of  a  subject, 
and  thereby  make  them  subject  to  special  laws,  under  which  the  owner 
could  cut  no  trees  on  his  lands,  and  the  killing  of  a  beast  of  the  forest 
was  punished  by  loss  of  life  or  member,  led  to  the  Charta  de  foresta 
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25  Edw.  I.),  under  which  all  forests  made  by  Henry  ii.,  Eichard  I.,  and 
'John,  unless  made  on  the  demesne  lands  of  the  King,  were  disafforested 
{q.v.),  and  offences  against  the  forest  laws  were  no  longer  to  be  punished 
by  death  or  loss  of  member. 

Vert  is  every  kind  of  tree  that  doth  grow  in  a  forest,  both  great 
wood  and  underwood.  Venison  includes  every  beast  of  forest  and  chase. 
Beasts  of  the  forest  are  the  hart,  the  hind,  the  hare,  the  boar,  and  the 
wolf.  Beasts  of  the  chase  are  the  buck,  the  doe,  the  fox,  the  martron, 
and  the  roe.  Beasts  and  birds  of  ivarren  are  the  hare,  the  coney,  the 
pheasant,  and  the  partridge. 

Forests  are  of  such  antiquity  that  in  Manwood's  time  there  was  no 
record  of  the  making  or  beginning  of  any  forest  save  only  the  New 
Forest,  made  by  the  Conqueror,  and  the  Forest  of  Hampton  Court, 
reated  by  virtue  of  31  Hen.  viii.  c.  5. 

Within  a  forest  are  two  classes  of  rights,  which  are  antagonistic — the 

'orestal  rights  of  the  Crown  and  rights  of  common  in  the  subject.     The 

brestal  rights  were  extensive — no  one  could  hunt  or  hawk,  even  on  his 

wn  lands,  within  the  ambit  of  the  forest,  without  the  King's  authority ; 

d  a  man  could  not  cut  wood  on  his  own  land  or  destroy  the  coverts 

ithout  licence  of  the  justice  in  eyre,  as  well  as  a  view  of  the  forester. 

0  this  day  the  Crown  has  forestal  rights  over  private  lands  within  Dean 

brest  and  the  New  Forest. 

Eights  of  common  in  a  forest  are  of  a  limited  nature.    The  right  can 
nly  be  exercised  in  respect  of  beasts  which  are  commonable  in  a  forest, 
nd  geese,  goats,  sheep,  and  swine  are  not  so  commonable.     A  right  for 
uch  uncommonable  animals  cannot  be  gained  by  prescription,  for  their 
presence  in  a  forest  is  a  nuisance,  and  such  a  nuisance  cannot  be  pre- 
scribed for.     The  right  of  common  is  restricted  to  certain  portions  of 
he  year,  for  there  is  no  commoning  during  the  fence  month  (fifteen 
ays  before  and  fifteen  days  after  midsummer  day,  old  style),  and  in 
'ew  Forest  and  Dean  Forest  cattle  were  also  excluded  during  the 
inter  heyning,  that  is,  from  the  11th  November  to  the  23rd  April  (old 
yle).     Further,  the  forestal  rights  are  paramount,  and  the  commoners 
n  only  take  what  is  left  after  the  King's  beasts  are  provided  for.     If  a 
ommoner  put  in  so  many  cattle  that  there  is  not  sufficient  feed  for  the 
ing's  beasts  he  is  accounted  a  surcharger ;  but  there  is  no  limit  to  the 
umber  of  beasts  of  the  forest  that  the  King  may  have. 

The  origin  of  rights  of  common  in  a  forest  is  not  very  clear.     Man- 
ood  states  that  they  were  a  recompense  for  the  burden  of  the  forest 
aws,  and  the  facts,  so  far  as  known,  are  consistent  with  this  view. 
Offences  against  the  Forest. — Every  offence  against  the  forest  laws  is 
mprehended  in  the  term  "  nuisance  of  the  forest,"  of  which  there  were 
ree  sorts : — (1)  Common  nuisance,  such  as  neglect  to  repair  a  high- 
ay,  commoning  by  persons  having  no  rights,  damming  of  rivers  and 
treams;    (2)  special  nuisance,  which  specially  affected  the  beasts  of 
he  forests,   as   unlawful   killing  or  hunting;    (3)    general    nuisance 
eluded    all   manner   of   trespasses   tending   to    the   waste,   hurt,   or 
estruction    of   the   vert   of    the   forest,   such  as  surcharging,   waste, 
sarts,  and  purprestures. 

Surcharging  is  commoning  with  more  beasts  than  those  for  which 

man  is  entitled  to  common,  or  with  so  many  that  there  is  not  left 

sufficient  feed  for  the  deer.     Waste  is  the  cutting  down  of  vert  without 

the  licence  of  the  Chief  Justice  in  Eyre  and  the  view  of  the  forester, 

even  though  it  grew  on  a  man's  own  land.     Assart  was  the  conversion 
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of  wood  into  arable  land,  or  the  routing  up  of  the  vert  by  the  root ;  and 
if  done  on  a  man's  own  land  was  punishable  by  a  fine ;  if  on  the  King's 
land,  by  a  double  fine  and  imprisonment.  Pitrprestiire  is  any  manner  of 
encroachment  upon  the  forest,  whether  in  building,  enclosure  (whereby 
the  area  of  the  forest  is  diminished),  or  by  using  any  liberty  or  privilege 
without  lawful  warrant. 

A  chase  is  a  franchise  to  keep  beasts  of  chase  in  a  certain  defined  but 
unenclosed  territory,  with  the  exclusive  right  of  hunting  them  therein. 
It  is  next  in  degree  to  a  forest,  but  has  no  laws  peculiar  to  it,  and  all 
offences  within  it  are  punished  by  the  common  law  and  not  by  the  forest 
laws. 

A  park  is  an  enclosed  chase,  and  is  next  in  degree  to  chase. 

A  free  warren  is  a  liberty  and  franchise  to  keep  and  preserve 
beasts  and  birds  of  warren.  The  owner  thereof  has  a  property  in 
such  beasts  and  birds,  and  a  right  to  exclude  all  other  persons  from 
taking  them. 

Forest  Courts. — The  Courts  of  the  forest  were  three : — 

I. — C&iirt  of  Attachments — the  lowest  of  the  three — held  before  the 
verderers  every  forty  days. — This  Court  exercised  no  judicial  authority 
if  the  value  of  the  trespass  was  4d.  or  more.  It  could  only  inquire,  and 
not  convict.  It  received  the  attachments  presented  by  the  foresters, 
and  enrolled  them  for  the  next  Court  of  Swainmote.  Attachments  were 
of  three  kinds — First,  by  goods  and  chattels,  where  a  forester,  on  hearing 
of  any  offence  against  the  nether  vert  (underwood),  attached  the  goods 
and  chattels  of  the  offender,  and  called  on  the  offender  to  find  pledges  to 
appear  at  the  next  Court  of  Attachments.  If  the  offender  failed  to  appear 
his  goods  were  forfeited.  If  he  appeared,  and  gave  pledges  or  sureties 
to  answer  the  offence  at  the  next  justice  seat,  his  goods  were  redelivered 
to  him.  Second,  by  body,  pledges,  and  mainprise.  Where  the  offender 
was  taken  red-handed  trespassing  in  vert,  he  might  be  attached  in  his 
body,  and  caused  to  find  two  pledges  to  answer  the  offence  at  the  next 
Court  of  Attachments,  and  on  his  appearance  there,  to  be  mainprised 
until  the  coming  of  the  Lord  Justice  in  Eyre.  Third,  attachment  by 
the  body  only  without  any  pledges  or  mainprise  applicable  in  cases  of 
repeated  trespasses  to  vert  or  trespass  to  venison. 

II.  Court  of  Swainmote. — Held  thrice  a  year  before  the  verderers, 
and  all  the  forest  officers  and  the  freeholders  of  the  forest  were  bound 
to  appear  there.  A  jury  of  freeholders  was  sworn,  to  whom  the  pre- 
sentments were  delivered  to  be  inquired  into.  If  the  jury  found  the 
presentment  true  the  offender  stood  convicted,  but  the  Court  could  not 
give  judgment;  that  was  reserved  to  the  Court  of  Justice  Seat.  The 
Court  of  Swainmote  was  also  charged  with  inquiring  into  the  conduct 
of  forest  officers. 

III.  Court  of  Justice  Seat. — A  Court  of  Eecord  held  once  in  three 
years  by  one  of  the  lords  chief  justices  of  the  forest.  All  the  free- 
holders of  the  forest  were  summoned  to  this  Court ;  all  presentments 
and  indictments  enrolled  by  the  verderers  had  to  be  presented  to  the 
chief  justice  for  judgment.  This  Court  had  also  a  general  jurisdiction 
over  all  offences  committed  within  the  forest,  whether  against  the  forest 
law  or  not. 

The  chief  officers  of  the  forest  were  the  justices  in  eyre,  one  for  the 
forests  on  this  side  Trent,  and  the  other  beyond.  Verderers,  judicial 
officers  of  the  King's  forest,  chosen  by  force  of  the  King's  writ  by  the 
freeholders  of  the  county,  and  sworn  to  maintain  and  keep  the  assizes 
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of  the  forest.  Chief  warden,  who  bailed  and  discharged  offenders,  and 
summoned  the  forest  officers  and  others  to  the  justice  seat.  His  duties 
1  were  mainly  executive.  Regarder,  a  ministerial  officer,  sworn  to  make 
!  the  ancient  regard  of  the  forest,  and  to  view  and  inquire  of  all  offences 
j  within  the  forest  in  vert  or  venison.  Forester,  an  officer  sworn  to  pre- 
\  serve  the  vert  and  venison  within  his  bailiwick,  and  to  attach  and 
i  present  offenders.  Agister,  appointed  to  superintend  the  taking  in  cattle 
I     or  swine  to  pasture  or  pawnage  of  the  King's  demesne  lands  and  woods. 

I  Special  Enactments  relating  to  Eoyal  Forests. 

Alice  Holt,  52  Geo.  iii.  c.  72 ;  18  &  19  Vict.  c.  16. 

KBere,  50  Geo.  in.  c.  218  (Local). 
Brecknock,  55  Geo.  in.  c.  190;  58  Geo.  in.  c.  99. 
Dean,  20  Chas.  n.  c.  3 ;  48  Geo.  in.  c.  72 ;  59  Geo.  in.  c.  86 ;  6  &  7 
ill.  IV.  c.  3  ;  1  &  2  Vict.  c.  42  ;  1  &  2  Vict.  c.  43  ;  5  &  6  Vict.  c.  48 ;  5  &  6 
Vict.  c.  65;  8  &  9  Vict.  c.  118,  s.  13  ;  18  &  19  Vict.  c.  16;  24  &  25  Vict. 
c.  40;  29  &  30  Vict.  c.  62 ;  29  &  30  Vict.  c.  70;  33  Vict.  c.  8 ;  34  &  35 
*ict.  c.  85. 

Delamere,  18  &  19  Vict.  c.  16 ;  19  &  20  Vict.  c.  13 ;  29  &  30  Vict.  c.  62, 
s.  6. 

Ep'ping,  34  &  35  Vict.  c.  93 ;  35  &  36  Vict.  c.  95 ;  38  &  39  Vict.  c.  6 ; 
39  &  40  Vict.  c.  3. 

ExmooT,  55  Geo.  in.  c.  138. 

Hainhanlt,  14  &  15  Vict.  c.  43 ;  21  &  22  Vict.  c.  37. 

I    New,  9  &  10  Will.  in.  c.  36  ;  39  &  40  Geo.  in.  c.  86  ;  41  Geo.  in.  (U.K.), 
108 ;  48  Geo.  in.  c.  72 ;  50  Geo.  in.  c.  116  ;  59  Geo.  in.  c.  86  ;  12  &  13 
ct.  c.  81  ;  14  &  15  Vict.  c.  76  ;  15  &  16  Vict.  c.  62,  s.  9  ;  17  &  18  Vict. 
49  ;  29  &  30  Vict.  c.  62  ;  29  &  30  Vict.  c.  66 ;  40  &  41  Vict.  c.  121  (Local) ; 
&  43  Vict.  c.  194  (Local). 
Parkhurst,  52  Geo.  in.  c.  171  (Local). 
Salcey,  6  Geo.  iv.  c.  132 ;  18  &  19  Vict.  c.  16. 
Sherwood,  58  Geo.  in.  c.  100. 
Silston,  5  Geo.  iv.  c.  99. 
Waltham  (see  Epping),  12  &  13  Vict.  c.  81. 
WUchwood,  16  &  17  Vict.  c.  36 ;  19  &  20  Vict.  c.  32. 
Wliittlewood,  53  Geo.  in.  c.  158;  5  Geo.  iv.  c.  99;  16  &  17  Vict.  c.  42; 
18  &  19  Vict.  c.  16. 

Windsm\  53  Geo.  in.  c.  158  ;  55  Geo.  in.  c.  122  ;  56  Geo.  in.  c.  132. 
Woolmer,  52  Geo.  in.  c.  71  ;  18  &  19  Vict.  c.  16  ;  18  &  19  Vict.  c.  46. 

[Authorities. —  Man  wood's  Forest  Law;  Coke's  Fourth  Institute; 
Charter  of  the  Forest,  25  Edw.  I. ;  34  Edw.  I. ;  7  Hen.  iv.  c.  1 ;  4  Hen.  v. 
Stat.  2,  c.  1.] 

Forestalling". — The  offence  of  buying  up  goods  on  their  way 
to  market  or  inducing  the  owners  not  to  take  them  to  market,  if  done 
with  a  view  to  enhance  prices  or  evade  market  tolls  (see  (1374)  5  Seld, 
Soc.  Publ.  62).  It  was  abolished  by  7  &  8  Vict.  c.  24.  See  2  Pollock 
&  Maitland,  Hist.  Eng,  Law,  4:67 n. ;  3  Steph.  Hist.  Cr.  Law,  199 ;  and 
Ekgrossing. 

Forfeit. — The  word  "forfeit"  means  not  merely  that  which  is 

actually  taken  from  a  man  by  reason  of  some  breach  of  condition,  but 

includes  also  that  which  becomes  liable  to  be  so  taken  (per  Kay,  J.,  In 

re  Levys  Trusts,  1885,  30  Ch.  D.,  at  p.  125,  and  see  the  whole  judgment 
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in  that  case.     See  also   Stroud,   J\id.  Bid.,  s.v,  "Forfeit;"  and  next 
article. 

Forfeit;  Forfeiture  (Forisfacere ;  Forisfadura). — 1.  These 
terms  in  their  original  sense  in  the  common  law,  applied  to  the  transfer 
to  the  Crown  or  his  immediate  feudal  superior  of  the  lands  and  goods 
of  a  traitor  or  felon  on  his  conviction  and  attainder,  or  of  the  goods  of 
a  person  who  fled  from  justice  in  respect  of  a  capital  felony  or  petty 
larceny  even  if  he  were  acquitted.  There  were  numerous  other  for- 
feitures of  this  class  (enumerated  2  Burn,  Justice,  17th  ed.,  302,  303), 
including  forfeiture  of  the  goods  of  a  person  against  whom  a  verdict  of 
felo  de  se  is  returned.  All  these  forfeitures,  after  a  gradual  relaxtion 
of  the  law,  were  finally  abolished  in  1870,  33  &  34  Vict.  c.  23  (see 
Convict)  ;  and  forfeiture  as  a  common-law  punishment  now  continues 
only  in  the  case  of  the  virtually  defunct  procedure  in  Outlawry  (q.v.). 
The  bulk,  if  not  the  whole,  of  the  mass  of  enactments  indexed  under  tit. 
"  Forfeiture  "  in  the  official  index  to  the  statutes,  if  still  in  force,  apply 
now  only  to  outlawry.  The  term  does  not  extend  to  forfeited  recog- 
nisances (In  re  Nottingham,  [1897]  2  Q.  B.  502). 

The  Forfeiture  Act,  1870,  33  &  34  Vict.  c.  23,  provides  (ss.  10,  12) 
that  all  the  real  and  personal  property  of  a  convict  shall  vest  in  the 
administrator  appointed  under  the  Act,  for  all  the  estate  and  interest  of 
such  convict  therein,  and  that  the  administrator  shall  have  absolute 
power  to  sell,  convey,  and  transfer  any  part  of  such  property.  This 
power  does  not  authorise  the  administrator  to  convey  in  fee-simple 
property  of  which  a  convict  is  seised  for  an  estate  tail  {In  re  Gashell  & 
Walters  Contrad,  [1906]  1  Ch.  440).  The  power  of  sale  given  to  the 
administrator  by  sec.  12,  is  not  restricted  by  sec.  17  to  sales  for  the 
purposes  of  the  Act,  e.g.  paying  the  convict's  debts  or  the  costs  of 
his  prosecution.  The  sale  must  be  made  hond  fide,  and  that  involves 
the  exercise  of  care  and  judgment ;  but,  if  so  made,  it  is  binding  on 
the  convict  irrespective  of  whether  money  is  wanted  or  not  {Carr  v. 
Anderson,  [1903]  Ch.  90). 

2.  Forfeitures  of  war  belong  to  the  Crown  under  34  Edw.  ill.  c.  12 ; 
hereon  see  Prize. 

3.  The  term  forfeiture  is  also  applied  as  between  landlord  and  tenant 
in  respect  of  the  liability  to  forfeit  a  chattel  interest  in  land  for  waste 
or  breach  of  covenant.     See  Landlord  and  Tenant. 

4.  It  has  long  been  the  practice  in  statutes  to  use  the  word  "  for- 
feiture "  as  equivalent  to  "  penalty "  or  "  specific  pecuniary  sum,"  pay- 
ment of  which  is  ordered  on  a  conviction  or  adjudication  either  in  a 
criminal  proceeding  properly  so  called,  or  in  a  penal  action.  Forfeitures 
of  this  kind  are  not  affected  by  the  Act  of  1870,  33  &  34  Vict.  c.  23,  s.  5. 
See  Fine  ;  Penal  Action  ;  Penalty. 

In  the  absence  of  express  words  statutes  of  this  kind  do  not  bind 
the  Crown  {R.  v.  Kent  Justices,  1890,  24  Q.  B.  D.  181);  but  the  for- 
feitures created  enure  to  the  benefit  of  the  Crown,  unless  the  statute 
gives  another  destination  {Bradlaugh  v.  Clarke,  1882,  8  App.  Cas.  358). 

5.  Power  is  given  under  Acts  affecting  the  revenue  and  other 
branches  of  law  to  seize  and  forfeit  goods  or  implements  with  respect 
to  which  or  with  which  the  law  is  being  broken.  See  Customs  ;  Excise  ; 
Fisheries. 

The  property  forfeited  is  divested  on  the  commission  or  proof  of  the 
offence  {The  Annandale,  1877.  2  P.  D.  218). 
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I  6.  All  forfeitures,  whether  created  by  common  law  or  statute,  are 

1  regarded  as  so  far  of  a  penal  character  that  the  civil  Courts  will  not 
I  permit  discovery  by  interrogatories  or  of  documents  to  be  obtained  in 
!  aid  of  the  person  seeking  to  enforce  them,  whetlier  he  is  a  common 
informer  or  not.  This  has  been  decided  as  to  concealing  the  goods  of 
I  tenants  contrary  to  11  Geo.  ii.  c.  29,  pound-breach  {Jones  v.  Jones,  1888, 
'    22  Q.  B.  D.  428 ;  Hohh  v.  H'nclson,  1890,  25  Q.  B.  D.  232). 

As  to  civil  proceedings  for  penalties  under  the  Copyright  Acts,  see 
Saunders  v.  Wiel,  No.  1,  [1892]  2  Q.  B.  18,  321 ;  and  as  to  actions  to 
enforce  forfeitures  under  a  lease,  Earl  of  Mexborough  v.  Whitwood  Urban 
District  Council,  [1897]  2  Q.  B.  Ill;  as  to  offences  under  the  Kivers 
Pollution  Act,  1876,  see  Derby  Corporation  v.  Derbyshire  County  Council, 
[1897]  A.  C.  550. 

[Authorities. — Burn,  Justice,  30th  ed.,  "Fines  and  Forfeitures;"  Bac. 
Abr.,  tit.  "  Forfeiture ; "  Com.  Dig.,  ibid. ;  Vin.  Abr.,  ibid.] 

^B  Forged  Transfer. — A  transfer  of  stock  or  shares  in  which 
xne  name  of  the  true  owner  of  the  stock  or  shares  has  been  forged  is 
sometimes  presented  to  a  company  for  registration.     In  such  a  case  the 
company  cannot,  by  acting  on  the  transfer,  affect  the  title  of  the  true 
owner.      If  it  purports  to  do  so,  the  true  owner  is  entitled,  on  dis- 
covering the  fraud,  to  call  upon  the  company  to  reinstate  him  in  its 
register  as  still  being  the  holder  of  the  stock   or   shares  wrongfully 
transferred,  and  to  such  a  claim  the  company  has  no  defence  (Sloman 
V.  Bank  of  England,  14  Sim.  475 ;  Davis  v.  Bank  of  England,  2  Bing. 
393;    Barton  v.  London  and  N.-W.  Ely.   Co.,   38  Ch.  D.  149).      As 
a,  precaution   against    this    danger    of    forgery    companies    commonly, 
when  a  transfer  is  presented   for   registration,   send  a   notice  to   the 
registered  stockholder  informing  him    that   a  transfer  has  been  pre- 
sented and  will  be  registered  unless  he  objects ;  but  a  stockholder  or 
I   shareholder  disregarding   such  a  notice  will  not  prevent  him,  if   the 
'    transfer  is  a  forgery,  compelling  the  company  to  restore  his  name  to  the 
I    register  {Barton  v.  London  and  N.-  W.  Ely.  Co.,  suprcc).     The  company 
!    transfers  at  its  peril.     Its  remedy,  when  it  has  made  good  the  wrong  to 
the  true  owner,  is  against  the  person  who  has  brought  the  forged  transfer 
And  asked  the  company  to  register  it ;  for  by  doing  so  the  bringer  of  the 
transfer — so  it  has  been  held  by  the  House  of  Lords  {Sheffield  Corpora- 
I  Hon  V.  Barclay,  [1905]  A.  C.  293) — impliedly  guarantees  the  genuineness 
I   of  the  transfer,  and,  if  the  transfer  is  not  a  genuine  one,  but  forged,  the 
I   company  is  entitled  to  call  upon  the  bringer  to  indemnify  it  against 
I  the  loss  sustained;  the  principle  being  that  as  between  two  innocent 
!   persons,  one  of  whom  must  suffer,  the  bringer  of  the  transfer  and  not 
the  company  ought  to  be  that  one  (see  also  Bank  of  England  v.  Cutler, 
[1907]  1  K.  B.  889). 

A  purchaser    of   stock   or   shares  under  a  forged  transfer — unless 

i   resold  before  the  forgery  was  discovered — was,  for  a  long  time,  the 

j   victim  of  a  wrong  without  a  remedy.     He  had  no  remedy  against  the 

I   true  owner,  nor  had  he  any  against  the  company.     There  was,  and  is, 

nothing  to  prevent  the  company  saying  to  him,  in  Lord  Bramwell's 

words :  "  You  brought  us  a  forged  transfer ;  we  believed  it  to  be  genuine 

I  and  we  have  registered  you  as  a  stockholder ;  but  we  are  not  estopped 

i   from  saying  that  the  transfer  was  forged,  and  that  you  have  no  real 

j   title."     To  remedy  this  grievance  the  Forged  Transfers  Act  of  1891,  54 

^  55  Vict.  c.  43,  amended  F.  T.  A.,  1892,  55  &  56  Vict.  c.  36,  was  passed. 
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These  Acts — if  the  shareholders  chose  to  adopt  them — permit  the 
making  of  compensation  by  payment  in  cash  (instead  of  the  issue  of 
stock,  etc.)  for  loss  sustained  through  a  forged  transfer,  or  transfer  under 
a  forged  power  of  attorney,  of  any  shares,  stock,  or  securities  transferable 
by  written  instrument,  or  by  entry  in  any  book  or  register  where  such 
shares,  etc.,  are  so  transferable  and  are  lawfully  issued — 

(1)  By  a  company  incorporated  by  royal  charter,  or  by  or  under  any 
general  or  local  statute  of  the  British  Parliament ; 

(2)  By  a  county  or  town  council,  or  any  local  authority  in  the  United 
Kingdom,  which  has  power  to  levy  or  require  the  levy,  of  a  rate,  the 
proceeds  of  which  are  applicable  to  public  purposes; 

(3)  By  industrial,  provident,  friendly,  benefit,  building,  or  loan 
societies  incorporated  by  or  under  statute  (Act  of  1891,  s.  3); 

(4)  By  harbour  authorities  and  conservancy  authorities  (1892,  s.  4); 

(5)  In  the  case  of  colonial  stock  inscribed  under  40  &  41  Vict.  c.  59, 
if  the  colonial  Government  adopts  the  Act  of  1891  (s.  5). 

The  compensation  may  be  paid  whether  the  loss  was  sustained  before 
or  after  August  5, 1891  (Act  1892,  s.  1),  and  may  be  paid  by  a  company,, 
etc.,  to  which  the  shares,  etc.,  have  passed  from  the  original  company, 
etc.,  by  amalgamation  or  otherwise  (1892,  s.  2). 

Borrowing  powers  are  given  for  the  purpose  of  raising  the  necessary 
amount  of  compensation  (1891,  s.  1  (3)),  and  an  insurance  fund  may  be 
created  by  charging  transfer  fees  not  exceeding  Is.  per  £100,  and  not 
less  than  3d.,  or  by  insurance  accumulations  of  income  or  otherwise  (1891, 
s.  1  (2);  1892,  s.  3).  This  scheme  has  its  analogies  in  the  insurance 
fund  created  by  the  Land  Transfer  Acts  of  Australasia  (Gihhs  v.  Messer, 
[1891]  A.  C.  248),  and  contemplated  by  sees.  7,  21  of  the  English  Land 
Transfer  Act,  1897,  60  &  61  Vict.  c.  65.  See  also  Palmer,  Comjoany 
Precedents,  9th  ed.,  vol.  i.  pp.  557-558. 

Pieasonable  restrictions  on  transfer  may  be  imposed  with  a  view  tO' 
guard  against  loss  by  forgery  (1891,  s.  1  (4)).  This  power,  in  the  case 
of  joint  stock  companies,  is  usally  supplemented  by  giving  directors 
power  to  veto  transfers  (see  Company,  Vol.  III.  pp.  311-312).  The  com- 
pany, etc.,  on  paying  compensation  is  subrogated  to  all  civil  rights  and 
remedies  of  the  injured  person  against  any  other  person  in  respect  of 
the  forgery  (1891,  s.  1  (5)).  There  has  been  a  good  deal  of  colonial 
legislation  on  the  lines  of  the  Imperial  Acts. 

Forgery. 
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History  of  the  Offence. — The  position  of  forgery  at  common  law 
is  somewhat  anomalous.  Bracton,  who  describes  it  by  its  Eoman  name, 
crimen  falsi,  deals  only  with  two  of  what  he  terms  its  multiplex  aspects, 
viz.,  forging  the  King's  seal,  i.e.  its  impression  (1  Hale,  P.  6'.,  182),  or  sealing 
therewith  charters  or  writs  or  affixing  thereto  adulterine  seals.  This 
offence  amounted  to  high  treason  {De  Corond,  ff.  118  &,  1195).  It  was 
recognised  as  such  by  the  Treason  Act,  1351,  and  continued  so  until 
1861  (see  11  Geo.  iv.  and  1  Will.  iv.  c.  66,  s.  1 ;  24  &  25  Vict.  c.  98,  s.  1). 
But  other  forms  of  the  offence  Bracton  does  not  name,  nor  does  it  appear 
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that  the  Common  Law  Courts  often  punished  it  except  in  those  cases,  or 
dealt  with  it  except  on  issues  raised  in  civil  cases  (2  Pollock  and  Mait- 
lant,  Hist.  Eng.  Law,  503,  538),  though  no  doubt  combination  to  fabricate 
false  written  evidence  could  be  dealt  with  as  Conspiracy. 

The  fact  that  a  petition  was  made  in  Chancery  for  relief  against 
forged  documents  (10  Seld.  Soc.  PubL,  No.  85)  indicates  the  inadequate 
powers  of  the  Common  Law  Courts  to  afford  even  a  civil  remedy  against 
fraud  by  forgery,  which  is  confirmed  by  the  passing  in  1413  of  a  statute 
(1  Hen.  V.  c.  3)  by  which  the  forgery  of  deeds  was  made  the  subject  of 
civil  action,  and  the  offender  was  also  subjected  to  fine  and  ransom  at 
the  King's  will  (3  Steph.  Hist.  Grim.  Law,  181).  Forgeries  not  punish- 
able as  treason  and  not  within  that  Act,  when  they  related  to  writings 
which  could  be  put  in  evidence,  were  treated  as  a  Star  Chamber  matter 
until  1562,  when  forgery  was  first  really  made  a  statutory  crime  (5  Eliz. 
c.  14) ;  and  even  up  till  the  suppression  of  the  Star  Chamber  that  Court 
took  cognisance  of  forgeries  for  which  there  was  no  recognised  remedy 
at  law  {Star  Chamher  Rei^orts  (ed.  Gardiner) ;  Camden  Soc.  PubL,  pp.  40, 
^  79). 

Forgery  of  Bank  of  England  bills,  notes,  or  seal  was  made  felony 
by  Acts  beginning  with  7  &  8  Will.  ill.  c.  31.      Forgery  of   bills  of 

•change  and  certain  other  mercantile  documents  was  made  felony  by 
preo.  II.  c.  25 ;  7  Geo.  ii.  c.  22 ;  15  Geo.  ii.  c.  13,  s.  12 ;  and  18  Geo.  iii. 
18,  and,  during  the  eighteenth  century,  a  multiplicity  of  enactments 
made  it  felony  to  forge  certain  specified  documents  (Burn,  Jv  ^ce,  17th  ed., 
vol.  ii.  p.  311;  Hawk.,  F.  C,  bk.  i.  c.  51).  It  was  usi^u,iiy  treated  as 
felony,  capital  without  benefit  of  clergy,  and  the  extreme  punishment 
was  inflicted  in  certain  notable  cases,  e.g.  Dr.  Dodd  in  1777,  and  Fauntle- 
roy  in  1824.  One  of  the  reforms  effected  through  the  influence  of 
Eomilly  and  Bentham  was  the  consolidation  of  many  of  these  enactments 
in  1830  (11  Geo.  iv.  and  1  Will.  iv.  c.  66),  and  the  piecemeal  abolition  of 
capital  punishment  for  the  offence  (7  Will.  iv.  and  1  Vict.  c.  84,  s.  1 ;  and 
24  &  25  Vict.  c.  98,  s.  48). 

The  statutes  contained  no  definition  of  the  elements  of  the  offence 
created,  and  were  content  to  describe  it  as  counterfeiting,  forging,  or 
altering,  \vith  or  without  intent  to  defraud.  But  j^JXTt?^?;  passu  with  the 
statutes  there  grew  up  a  theory  that  the  offence  existed  fully  as  a  mis- 
demeanor at  common  law.  Stephen  {Dig.  Cr.  Law,  6th  ed.,  art.  403)  says 
that  it  is  so,  and  punishable  on  indictment  by  fine  and  imprisonment, 
and  defines  it  as  "  forging  any  document  by  which  any  other  person  may 
be  injured,  or  uttering  any  such  document  knowing  it  to  be  forged  with 
intent  to  defraud,  whether  he  effects  his  purpose  or  not." 

This  definition  is  much  wider  than  that  of  Hawkins,  who  confines 
comlnon-law  forgery  to  records  and  other  authentic  matters  of  a  public 
nature,  and  excludes  private  letters  and  the  like,  offences  with  respect 
to  which  in  his  view,  if  punishable  at  all,  fall  under  the  description 
of  Cheats.  But  Stephen's  opinion,  whether  warranted  or  not  by  the 
common  law  or  the  older  authorities,  appears  to  be  fully  justified  by  the 
more  modern  decisions,  e.g.  R.  v.  Jones,  1785,  2  East,  P.  C.  991 ;  R.  v. 
Wa.rcl,  1725,  2  East,  P.  C,  861.  For  these  authorities  go  considerably 
beyond  the  notion  that  a  document  must  be  of  a  public  nature  to  be  the 
subject  of  forgery  at  common  law.  Thus  it  has  been  held  indictable  to 
forge  a  certificate  of  ordination  {R.  v.  Ethericlge,  1901,  19  Cox  C.  C.  676), 
or  a  certificate  of  a  seaman's  character  {R.  v.  Toshack,  1849, 1  Den.  C.  C. 
492),  a  railway  pass  {R.  v.  Boiclt,  1848,  2  Car.  &  Kir.  604),  or  testimonials 
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to  obtain  the  office  of  parish  constable  (B.  v.  Moah,  1859,  27  L.  J.  M.  C. 
205),  or  of  parish  schoohnaster  (B.  v.  Sharman,  1854,  D.  &  P.  585). 
But  even  to  this  apparent  width  of  scope  some  limits  have  been  put,  for 
it  has  been  held  not  forgery  to  make  deliberately  false  entries  in  a  bank 
book  (l7i  re  Windsor,  1865,  34  L.  J.  M.  C.  163),  nor  to  forge  a  signature 
on  a  painting  {E.  v.  Closs,  1857,  27  L.  J.  M.  C.  54),  nor  the  wrappers  on 
a  proprietary  medicine  (B.  v.  Smith,  1858,  27  L.  J.  M.  C.  225),  nor 
a  medical  diploma  (B.  v.  Hodgson,  1854,  25  L.  J.  M.  C.  78).  The  result 
of  these  decisions  and  the  statutes  was  that  in  the  absence  of  a  statutory 
definition  the  Courts  looked  to  the  common  law  for  the  elements  of  the 
offence,  and  to  the  particular  enactment  for  the  document  in  respect  of 
which  it  could  be  committed ;  and  there  is  not  even  now  any  statutory 
definition  in  England,  such  as  that  of  the  Indian  Code  (s.  463),  which 
defines  the  offence  as  "  making  any  false  document  or  part  of  a  docu- 
ment with  intent  to  cause  damage  or  injury  to  the  public,  or  to  any 
person,  or  to  support  any  claim  or  title,  or  to  cause  any  person  to  part 
with  property,  or  to  enter  into  any  express  or  implied  contract,  or  with 
intent  to  commit  fraud,  or  that  fraud  may  be  committed."  And  the 
present  state  of  the  statute-book  with  reference  to  forgery  strikingly 
illustrates  the  piecemeal  and  tentative  methods  of  the  English  lawgivers. 
On  a  defective  or  doubtful  common-law  definition  and  inadequate 
common-law  punishment,  followed  hand  to  mouth  legislation,  as  a 
difficulty  arose,  effected  by  simplex  enumeratio  of  any  documents,  as  to 
which  a  practical  difficulty  had  arisen  in  getting  convictions  under  the 
prior  law.  This  was  crowned  by  filing  a  number  of  them  together  in 
the  Forgery  Act,  1861,  without  any  serious  attempt  at  completeness  of 
collection  or  consistency  of  expression  in  the  enactments  so  filed,  or  of 
simplifying  and  reducing  their  bulk  by  some  simple  and  comprehensive 
definition  of  "document"  (B.  v.  Biley,  [1896],  1  Q.  B.  309,  per  V. 
Williams,  J.,  at  322). 

In  1878  the  late  Sir  Eobert  Wright  in  a  report  prepared  for  the 
Statute  Law  Committee  (Pari.  Pap.  1878,  C.  178)  collected  a  great  mass 
of  other  statutes  creating  and  punishing  forms  of  forgery,  and  proposed 
to  consolidate  them  so  far  as  possible  into  a  second  Act.  This  sugges- 
tion has  not  been  carried  out,  and  the  result  is  that  in  the  case  of 
forgery  as  of  perjury,  from  lack  of  an  adequate  definition  of  the  gist  of 
the  offence,  the  statute-book  is  cumbered  and  lawyer  and  layman  alike 
are  perplexed  by  the  vast  multiplicity  of  forgery  clauses  scattered  up 
and  down  the  statute-book  which  might  be  removed  by  a  complete 
definition  of  "instrument"  or  "document"  such  as  is  found  in  sec.  29 
of  the  Indian  Penal  Code ;  in  which  code  the  substance  of  the  horde  of 
British  enactments  is  summed  up  in  sees.  462-489. 

Present  Law. — From  this  account  of  the  history  of  the  offence  it 
will  be  seen  how  hard  it  is  to  exhibit  in  a  compendious  form  the  present 
law  as  to  forgery.  Stephen  has  been  content  to  classify  its  varieties 
by  the  quantum  of  punishment  (1  Dig.  Cr.  Law,  6th  ed.,  pp.  330-350), 
distinguishing  the  cases  in  which  intent  to  defraud  is  or  is  not  an 
element  in  the  offence,  or  attempting  to  enumerate  all  statutory 
forgeries.  But  he  has  also  added  to  the  confusion  by  treating  forgery 
of  documents  to  be  used  as  evidence  separately  from  other  forgeries, 
mde  pp.  110,  111).  The  schedule  given  below  is  an  attempt  to  give  a 
complete  list  of  statutory  crimes  of  the  nature  of  forgery,  whose  exact 
nature  must  be  ascertained  by  reference  to  their  statutory  definition  or 
description.     All  these  enactments  must  be  read  by  the  light  of  sec.  39 
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\^%f  the  Act  of  1861,  which  provides  that  where  other  Acts,  past  or 
I  future,  punish  the  forgery,  alteration,  or  uttering  of  instruments  or 
writing  by  a  special  designation,  the  offence  can  be  treated  as  coming 
under  the  Act  of  1861,  if  the  instrument  or  writing,  whatever  its  special 
name  or  description,  is  in  the  law  a  will,  deed,  bond,  negotiable  instru- 
ment, or  warrant  or  request  to  pay  money,  etc.,  within  the  Act  of  1861. 


Legislative  and  Executive  Departments  of  State. 

Crown— Seals  and  Sign  Manual  .         .     24  &  25  Yict.  c.  98,  s.  1,  F ;  life. 

Certificates   of  or   Copies   orf  31  &  32  Vict.  c.  37,  s.  4  (2),  F;  five 
Extracts    from     ProclamaJ  years. 

tions,  Regulations,  or  Orders  [  45  &  46  Vict.  c.  9,  s.  3,  F;  seven  years. 
Army — Billets,   Routes,    or    Impress- 


ment of  Carriages 
„        Pensions,  Chelsea  . 
„        Pensions 
„        Prize  Money 
„        Soldiers'  False  Characters 
Navy — EnHstment  Certificates    . 
„       Pensions 


„       Wages,  Prize,  etc.  . 

„       Seamen's  False  Characters 
Parliament — Private  Acts  and  Journals 
of  either  House  . 
„  Nomination    and    Ballot 

Papers 
^ost  Office — Money  Orders,  etc.  . 
„  Stamps,  etc. 

„  Telegrams 


.     44  &  45  Vict.  c.  58,  s.  121 ;  summary. 

.     7  Geo.  IV.  c.  16,  s.  38,  F;  life. 

.     2  &  3  Vict.  c.  51,  s.  9,  F. 

.     2  &  3  Will.  IV.  c.  53,  s.  49,  F : 

.     6  Edw.  VII.  c.  5. 

.     5  &  6  Will.  IV.  c.  24,  s.  3,  M. 

.     2  &  3  Vict.  c.  51,  s.  9,  F. 

/28  &  29  Vict.  c.  124,  ss.  6-7. 
•  \24  &  25  Vict.  c.  98,  ss.  40-42, 
.     6  Edw.  VII.  c.  5. 


life. 


50-53. 


8  &  9  Vict.  c.  113,  s.  4,  F. 


National  Debt  and  Revenue — 
Government  Annuities 


Stocks    and    Funds,    and 

Certificates 
Attestations  to  powers  of  attorney 

to  transfer  Stock 
Entries    in    Books    relating    to 

Pubhc  Funds  .         .         .         . 
Dividend  Warrants     . 


35  &  36  Vict.  c.  33,  s.  3,  M. 
43  &  44  Vict.  c.  33,  ss.  3,  4. 
47  &  48  Vict.  c.  76,  ss.  6,  7. 
47  &  48  Vict.  c.  76,  s.  11,  M. 
no  Geo.  IV.  c.  24,  s.  41,  F. 
2  &  3  Will.  IV.  c.  59,  s.  1. 
7  Will.  IV.  and  1  Vict.  c.  84,  s.  1. 
16  &  17  Vict.  c.  45,  s.  31. 
Stock/  "24  &  25  Vict.  c.  98,  s.  2,  F;  life. 

\  33  &  34  Vict.  c.  38,  ss.  3,  5,  6,  F;  life. 


s.4,F;  seven  years. 


„  „       s.  5,  F ;  Hfe. 

„  „       s.  6,  F;  seven  years. 

24  &  25  Vict.  c.  98,  ss.  8-12,  F. 
29  &  30  Vict.  c.  25,  s.  15. 
41  &  42  Vict.  c.  2,  s.  10. 


Exchequer  Bills,  Treasury  Bills, 
Coupons,  and  Certificates 

Jri/wn    Lands — Woods    and    Forests,! 

Powers  of  Attorney,  and  Drafts  on  V  10  Geo.  IV.  c.  50,  s.  124,  F. 
Bank  Account,  of  Commissioners] 
s/oms — Tobacco  Duty  Labels  . 

Names  of  Commissioners  and 
Ofiicers    .... 


26  &  27  Vict.  c.  7,  s.  7. 


■Permits    and 
and  Certificates 


Request  Notes 


Inccmie  Tax — Certificates  and  Receipts  i 


38  &  39  Vict.  c.  36,  ss.  28,  168. 
2  &  3  Will.  IV.  c.  16,  ss.  3,  4,  13. 
11  &  12  Vict.  c.  121,  s.  18. 
54  &  55  Vict.  c.  38,  ss.  14-16. 
61  &  62  Vict.  c.  46,  s.  12. 
5  &  6  Vict.  c.  35,  s.  181,  F ;  fourteen 
years. 
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Land  Tax — Certificates  of  Redemption 
Stamps — Local 

„         Judicature    .         .         .         . 

„         General         .         .         .         . 
„         Land  Transfer 
PublicRecords — CertifyingFalse  Copies, 
Forging  Signatures  of  Officials     . 


52  Geo.  III.  c.  143,  s.  6,  F;  life. 
32  &  33  Vict.  c.  49,  s.  8  F. 
r38  &  39  Vict.  c.  77,  s.  26  (6), 
:  seven  years. 

55  &  56  Vict.  c.  38,  ss.  13,  18. 
38  &  39  Vict.  c.  87,  s.  113(5)., 

1  &  2  Vict.  c.  94,  ss.  19,  20,  F. 


F; 


Judicial  Seals,  Process,  Documents,  and  Evidence. 


Certificates  of  Conviction  of  Felony 

Local  Civil  Courts  of  Record 
Documents  made  Evidence 
Court  for  Crown  Cases  Reserved 


■{ 


7  &  8  Geo.  IV.  c.  28,  s.  11,  F;  seven 


years. 
7  &  8  Vict.  c.  19,  s.  5,  F. 
8&9  Vict.  c.  113,  s.  4,  F. 
11  &  12  Vict.  c.  78,  s.  6,  F  ;  ten  years. 

CertificateofDocumentsmadeEvidence  P^  ^  ^^  ^^^^-  ^'  ^^'  '*  ^^'  ^=  '"^^^ 

1^         years. 

Seals  of  Probate  Court,  or  Signatures 


Past 


as   to 


of  Officers 

Courts  of  Record ;  Process,  etc. . 

Courts  not  of  Record  (Offences  by 
Officers)      

Instruments  made  Evidence  by 
or  Future  Acts    . 

Manorial  Court  Rolls 

Justices  of  Peace ;  Orders,  etc.    . 

Paymaster's    Certificates,    etc. 
Funds  in  Court 

County  Courts  . 

Commissioners  for  Oaths 

Recognisances    . 

Lunatics    . 

Marriage  Licences 

Tendering  in  Evidence  Colonial  Pro-' 
clamations,  etc.,  known  to  be 
forged  or  printed  without  auth- 
ority 


20  &  21  Vict.  c.  77,  s.  28,  F;  life. 
24&25Vict.c.98,s.27,F;sevenyears. 

„  „         s.28,F;  „ 


>>                >) 

s.29,F; 

J>                J> 

s.  30,  F;  life. 

5>                            5) 

s.  32,  F;  five  years 

24  &  25  Vict.  c. 

98,  s.  33. 

35  &  36  Vict.  c. 

44,  s.  12. 

51  &  52  Vict.  c. 

43,  s.  180. 

52  &  53  Vict.  c. 

10,  ss.  8,  9. 

24  &  25  Vict.  c. 

98,  s.  34,  F. 

53  &  54  Vict.  c. 

5,  s.  147. 

24  &  25  Vict.  c. 

98,  s.  35,  F. 

31  &  32  Vict.  c. 

37,  s.  4,  F. 

45  &  46  Vict.  c. 

9,  s.  3. 

Colonies  and  India. 


East  India  Bonds 
India  Stock  Certificates 

„         Debentures 

Colonial  Stock  Transfers 


24&25  Vict.  c.  98,  s.  7,  F;  life 

25  &  26  Vict.  c.  7,  s.  14,  F. 

26  &  27  Vict.  c.  73,  ss.  13-15. 
32  &  33  Vict.  c.  106,  s.  13. 
37  &  38  Vict.  c.  3,  s.  13. 

1  Edw.  vii.  c.  25,  s.  7. 

24  &  25  Vict.  c.  98,  s.  2,  F 

40  &  41  Vict.  c.  59,  s.  21. 


ife. 


Local  Government. 


London  County  Council  Stock    . 

Local  Loans,  Debentures,  etc. 
Nomination  Papers  at  Elections  . 
Seals,  etc.,  on  By-laws 
Requisitions    under   Borough    Funds 
Acts 


/  24  &  25  Vict.  c.  98,  s.  1. 
'{  32  & 


33  Vict.  c.  102,  ss.  19,  21,F. 
38  &  39  Vict.  c.  83,  s.  32. 
45  &  46  Vict.  c.  50,  s.  74. 
s.  235. 

3  Edw.  VII.  c.  14,  s.  5. 
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Legal  and  Mercantile  Documents. 


Debentures 


Bank  Notes 24  &  25  Vict.  c.  98,  ss.  12-19,  F;  life; 

Bills  of  Exchange  and  Cheques,  and  f        „  „  ss.  22,  24,  25,  F. 

Bankers'  Orders  \  46  &  47  Vict.  c.  55,  s.  17. 

24  &  25  Vict.  c.  98,  s.  26, F;  fourteen 
years. 

Deeds  and  Bonds        .         .         .         .     24  &  25  Vict.  c.  98,  s.  20,  F ;  life. 
Orders  or  Receipts  for  Money  or  Goods  ,,  „  ss.  23,  24,  F. 

Share  Warrants,  Coupons,  etc.    .         .     30  &  31  Vict.  c.  131,  ss.  34,  36,  F. 
Testamentary  Documents  .         .         .     24  &  25  Vict.  c.  98,  s.  21,  F. ;  life. 


■{ 


Professions,  Trades,  and  Callings. 


Apothecaries'  Certificates    . 
Beerhouse  Certificates         .         .         A 

Chimney-Sweepers'  Certificates  .         A 

Coal  Mines  Certificates 
Dentists'  Registration 
Explosives ;  Licences  and  other  Docu- 
ments under  the  Act  . 

Factories  and  Workshops  Certificates-^ 

Gas ;  Stamps  on  Meters     .         .         .1 

Hackney  Carriages;  Licences  or  Tickets 

Hawkers'  Certificates  .         .         A 

Hops ;  False  Marking 

Linen;  Counterfeit  Stamps 

Medical  Practitioners'  Diplomas,  etc.  . 

Merchandise  Marks,  etc. 

Merchant  Shipping ;  Seamen's  Fund  . 


„  Various 

Paintings,  etc.,  Names  on,  etc,    . 
Pawnbrokers'  Certificates 


Pedlars'  Certificates 
Plate,  Stamps  on 


Sale  of  Food  and  Drugs ;  Certificates 

or  Warranties 
Servants'  Characters  . 

Slave  Trade;  Documents  relating  to  A 

I  Solicitors;  Punishment  for  Practising 
after  Conviction  of  Forgery 

Trade  Marks 

.Weights  and   Measures,   Forged  and  f 
Counterfeit  Stamps  on  \ 


14  &  15  Vict.  c.  99,  ss.  8,  17. 

32  &  33  Vict.  c.  27,  s.  11,  M ;  summ. 

proc. 
38  &  39  Vict.  c.  70,  s.  19,  M ;  summ. 

proc. 

50  &  51  Vict.  c.  58,  s.  32,  M. 
41  &  42  Vict.  c.  33,  ss.  34,  35. 

38  &  39  Vict.  c.  17,  s.  81,  M. 

1  Edw.  viL  c.  22,  s.  139,  M;  summ. 

proc. 
22  &  23  Vict.  c.  66,  s.  14  M ;  summ. 

proc. 

6  &  7  Vict.  c.  86,  s.  20,  M. 

51  &  52  Vict.  c.  33,  s.  4,  M ;  summ. 

proc. 
29  &  30  Vict.  c.  37. 

17  Geo.  II.  c.  30,  ss.  1,  2. 

18  Geo.  11.  c.  24,  ss.  2-4. 
21  &  22  Vict.  c.  90,  s.  40. 
50  &  51  Vict.  c.  28. 

14  &  15  Vict.  c.  102,  s.  55. 

59  &  60  Vict.  c.  60,  ss.  66,  67,  104, 

130,    154,    282,    354  (d),    564, 

695  (4). 
25  &  26  Vict.  c.  68,  s.  7. 
35  &  36  Vict.  c.  93,  s.  44,  M ;  summ. 

proc. 
34  &  35  Vict.  c.  96,  s.  12. 
13  Geo.  m.  c.  52,  s.  14. 

7  &  8  Vict.  c.  22,  s.  2,  F ;  fourteen 

years. 

38  &  39  Vict.  c.  63,  s.  27,  M. 
32  Geo.  m.  c.  56,  M. 
5  Geo.  IV.  c.  113,  s.  10,  F;  fourteen 
years. 

12  Geo.  I.  c.  29,  s.  4. 
5  Edw.  vn.  c.  15,  s.  66. 
41  &  42  Vict.  c.  49,  s.  32. 
4  Edw.  VIL  c.  28,  s.  10. 
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Public  Registers. 

Copyright;     Stationers'    Hall,    False 

Entries 5  &  6  Vict.  c.  45,  s.  12,  M. 

Copyright;  Fraudulent  Infringements{  ^^  \fj''^'  '-  ^^'  '*  ^'  ^  ^  '"^^• 

!24  &  25  Vict.  c.  98,  s.  31,  F;  fourteen 
years. 
25  &  26  Vict.  c.  53,  s.  138. 
25  &  26  Vict.  c.  67,  s.  45,  F ;  life. 
QQ  jp    on  Tn^4.    «    on    „„    on     i  aa    iai 
38  &  39  Vict.  c.  87,  ss.  99,  100,  101, 
102,  103,  113  (5). 
Nominees  to  Government  Annuities  .     10  Geo.  iv.  c.  24,  s.  41,  F;  c. 
„         to  Navy  Enlistment   .         .     2  &  3  Will,  iv  c.  24,  s.  3,  F. 
Non-Parochial  Registers     .         .         .     3  &  4  Vict.  c.  92,  s.  8. 
Burial  Register  Books         .         .         .     20  &  21  Vict.  c.  81,  s.  5,  F. 

r  3  &  4  Vict.  c.  92,  s.  8. 

20  &  21  Vict.  c.  81,  s.  15. 

21  &  22  Vict.  c.  25,  s.  3. 
24  &  25  Vict.  c.  98,  ss.  36,  37. 
37  &  38  Vict.  c.  88,  ss.  40  (2),  46. 

Patents,  False  Entries  as  to         .         .     46  &  47  Vict.  c.  57,  s.  93,  M. 


Births,  Deaths,  Marriages,  Baptisms, 
and  Burials 


It  is  quite  impossible  v^ithin  the  limits  of  this  article  to  deal  with 
all  the  case-law  on  the  subject  of  forgery.  The  decisions  are  collected 
in  Archbold  (23rd  ed.),  702-760,  and  Russell  on  Crimes,  6th  ed.,  vol.  ii. 
pp.  564,  766,  904,  and  turn  in  very  many  instances  on  the  question 
whether  the  description  of  the  document  alleged  to  be  forged,  etc.,  or 
its  character  as  proved,  bring  it  within  the  statutory  definition  of  the 
particular  form  of  forgery  alleged. 

The  empirical  methods  of  the  English  lawgiver  are  further  illustrated 
by  comparison  of  the  offences  which  he  has  described  as  forgery  with 
those  described  as  False  Pretences,  falsification  of  accounts  (see  Accounts 
and  Perjury). 

The  use  of  forged  documents  to  obtain  property  involves  a  false 
pretence  by  words  or  conduct;  tendering  them  in  evidence  usually 
involves  perjury ;  while  falsification  of  accounts,  so  far  as  it  consists  in 
making  false  entries,  naturally  falls  within  any  non-legal  definition  of 
forgery,  and  if  In  re  Arton,  No.  2,  [1896]  1  Q.  B.  509,  be  correct,  is  so 
treated  in  French  law. 

Besides  the  actual  forgery  or  uttering  of  documents  and  seals  there 
are  in  the  Act  of  1861  provisions  for  punishing  the  preparation  or 
possession  of  paper,  plates  and  materials  for  forging  Exchequer  bills  and 
the  like,  bank  notes,  or  foreign  bills  or  securities  (24  &  25  Vict.  c.  98, 
ss.  9,  10,  11,  14-20),  and  for  the  seizure  and  confiscation  of  such  paper, 
etc.  (s.  46).  Sec.  46  defines  the  meaning  of  "  criminal  possession,"  and 
the  burden  of  proof  as  to  the  innocence  of  his  possession  appears  to 
fall  on  the  accused. 

It  is  also  a  felony,  with  intent  to  defraud,  to  demand,  receive,  or 
obtain  directly  or  through  another,  or  to  attempt  to  receive,  etc.,  any 
property  by  virtue  of  an  instrument  known  to  be  forged,  or  by  a  probate 
of  a  forged  will,  or  by  letters  of  administration  obtained  by  perjury 
(24  &  25  Vict.  c.  98,  s.  38).  This  enactment  has  a  wider  effect  than  the 
clauses  of  the  Act  prescribing  the  punishment  of  particular  forgeries, 
and  extends  to  forgery  at  common  law;  and  the  word  "instrument" 
has  been  held  to  include  telegrams  {E.  v.  Biley,  [1896]  1  Q.  B.  309). 
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Constituent  Elements  of  Forgery. — For  the  practical  purposes  of  the 
administration  of  the  criminal  law  a  writing  is  said  to  be  forged — 
(1)  where  the  whole  of  it  is  deliberately,  and  without  the  authority  of 
the  person  from  whom  it  purports  to  emanate,  fabricated  for  use  as  a 
genuine  writing ;  or  (2)  when  a  writing,  authentic  in  its  original  form, 
is  deliberately  so  altered  without  the  authority  of  the  maker  of  the 
writing  or  of  the  law,  where  the  alteration  if  valid  would  change  the 
legal  effect  of  the  writing;  (3)  when  a  writing  is  deliberately  signed 
with  a  name  which  the  signatory  is  not  authorised  to  write,  or  the 
name  of  a  fictitious  person  alleged  to  exist,  or  of  a  person  intended  to 
be  mistaken  for  the  person  who  wrote  the  signature,  or  of  a  person 
intended  to  be  personated  by  him  (see  Steph.  Dig.  Cr.  Law,  6th  ed., 
324). 

This  last  rule  does  not  apply  in  a  case  where  a  man  has  adopted  a 
fictitious  name  as  his  own ;  but  only  where  the  fictitious  name  cloaks 
a  false  pretence  (see  Steph.  Dig.  Cr.  Law,  6th  ed.,  327). 

It  does  not  matter  whether  the  falsification  is  of  the  whole  document, 
or  of  a  date,  or  name,  or  figure,  or  clause,  provided  that  it  is  inserted 
deliberately,  and  would  have  a  material  effect  on  the  liability  or  obliga- 
tion created  if  the  writing  were  really  what  the  falsification  makes  it 
appear  to  be  (B.  v.  Ritson,  1869,  L.  E.  1  C.  C.  E.  200 ;  B.  v.  Riley,  [1896] 
1  Q.  B.  309). 

For  a  writing  to  be  forged,  the  alteration  must  be  effected  by  the 
accused  or  at  his  procurement,  whether  by  a  guilty  or  innocent  agent ; 
but  it  is  not  forgery  to  induce  another  by  fraud  on  him  to  execute 
a  document  {R.  v.  Collins,  1843,  2  Moo.  &  E.  461).  This  offence  is 
punished  by  sec.  90  of  the  Larceny  Act,  1861. 

A  writing  is  said  to  be  uttered  when  it  is  shown  to  any  person,  put 
into  circulation,  offered,  disposed  of,  or  put  off,  with  knowledge  that  it 
is  forged  {R.  v.  Lon,  1852,  2  Den.  C.  C.  475). 

Uttering  is  closely  related  to  obtaining  property  by  False  Pretences, 
and  where  it  involves  allegation  of  identity  with  the  alleged  signatory 
of  the  document,  amounts  to  Personation. 

Following  Blackstone's  definition,  copied  from  Hawkins,  that  forgery 
is  the  fraudulent  making  or  alteration  of  a  writing  to  the  prejudice  of 
another  man's  right  (4  Com.  247),  intent  to  defraud  is  construed  as 
intent  to  deprive  another  of  some  right  or  property,  i.e.  to  commit  a 
specific  wrong.  It  is  distinct  from  mere  intent  to  deceive.  Forgery  of 
a  letter  as  a  practical  joke,  while  it  might,  in  certain  events,  create  a 
cause  of  action  {Willdnson  v.  Downton,  [1897]  2  Q.  B.  57),  is  not  a 
forgery  for  which  a  criminal  remedy  could  be  pursued  (see  R.  v.  Hodgson, 
1856,  Dears.  &  B.  C.  C.  3),  except  under  a  statute  in  which  the  gist  of 
the  offence  is  a  general  intent  to  deceive,  or  in  which  "  intent  to  defraud  " 
is  not  an  element  of  the  offence. 

The  following  is  the  form  of  an  indictment  for  forgery  at  common 
law : — 

Fm-m  of  Indictment. 

Sussex  to  wit :  The  jurors  for  our  Lord  the  King  upon  their  oath 
present  that  A.  B.,  on  the  11th  day  of  April  in  the  year  of  our  Lord, 
1907  {unlawfully),  knowingly  and  falsely  did  forge  and  counterfeit  a 
certain  writing  purporting  to  be  {state  the  nature  of  the  document,  and  if 
there  is  any  doubt  as  to  the  import  of  the  document  set  it  out  verbatim),  with 
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intent  thereby  thus  to  defraud,  [to  the  evil  example  of  all  others  in  the 
like  case  offending],  and  against  the  peace,  &c.  .  .  . 

(See  Archbold,  23rd  ed.,  703).  Where  the  forgery  is  felony  by  statute 
substitute  feloniously  for  unlawfully,  and  insert  instead  of  the  words 
in  square  brackets  "  against  the  form  of  the  statute  (or  statutes),  etc.," 
and  on  describing  the  offence  follow  the  operative  words  of  the  statute 
{R.  V.  Brewer,  1834,  6  Car.  &  P.  363,  and  see  7  Geo.  iv.  c.  34,  s.  21).  Where 
an  intent  to  defraud  is  an  element  in  the  definition  of  the  offence,  it 
may  be  stated  and  proved  generally  (24  &  25  Vict.  c.  98,  s.  44),  except 
where  a  particular  intent  is  specified  in  the  statute  {e.g.  29  &  30  Vict. 
0.  25,  s.  15). 

It  is  enough  to  describe  a  forged  instrument  {i.e.  writing)  by  its 
usual  name  or  designation  without  otherwise  describing  it  or  its  value, 
or  setting  out  a  copy  or  facsimile,  and  similar  provision  is  made  as  to 
indictments  for  engraving,  etc.,  or  possessing  the  materials  for  forgery 
(24  &  25  Vict.  c.  98,  ss.  43,  44). 

Court  of  Trial. — Courts  of  Quarter  Sessions  had  not  under  the  com- 
missioner or  at  common  law  any  jurisdiction  to  try  forgery,  and  this 
incapacity  has  been  continued  by  5  &  6  Vict.  c.  38. 

Venue. — All  charges  of  offences  against  the  Act  of  1861,  or  of  forging 
or  altering,  or  of  uttering,  etc.,  forged  documents  contrary  to  the  common 
law  or  any  other  statute,  may  be  tried  in  any  county  or  place  in  which 
the  accused  is  apprehended  or  in  custody ;  and  the  same  rule  applies  to 
accessories  or  abettors  (24  &  25  Vict.  c.  98,  s.  41),  and  offences  mentioned 
in  the  Act  of  1861,  committed  within  the  Admiralty  jurisdiction  (s.  50). 
A  similar  provision  is  made  as  to  forgeries  punishable  under  the  Com- 
missioners of  Oaths  Act,  1889,  52  Vict.  c.  10,  s.  9.  It  is  not  necessary 
to  state  in  the  indictment  that  the  accused  w^as  apprehended,  or  is  in 
custody  in  the  county  of  trial  {B.  v.  James,  1836,  7  Car.  &  P.  553 ;  B.  v. 
Smythies,  1850,  19  L.  J.  M.  C.  31). 

Questions  of  some  difficulty  arise  as  to  documents  forged  in  one 
country  and  uttered  in  another  through  the  post,  or  by  innocent  agents, 
or  where  the  forged  document  is  negotiated  in  one  country  and  presented 
for  payment  in  another  (see  B.  v.  Oliphant,  [1905]  2  K.  B.  67 ;  B.y.  Ellis, 
[1899]  1  Q.  B.  230).  As  between  England  and  Ireland  this  is  regulated 
by  24  &  25  Vict.  c.  98,  s.  40,  as  to  offences  within  the  Act  of  1861. 

Punishment. — The  punishment  of  common-law  forgery  is  fine  at 
discretion,  and  (or)  imprisonment  witliout  hard  labour  {B.  v.  Hamilton, 
[1901]  1  K.  B.  740). 

The  punishment  of  each  statutory  forgery  depends  on  the  statute 
which  creates  it.  The  punishments  imposed  by  earlier  Acts  have  been 
modified,  e.g.  in  the  case  of  forgeries  made  subject  to  the  punishments  of 
the  Act  of  1562  by  24  &  25  Vict.  c.  98,  s.  47,  and  in  the  case  of  forgeries 
made  subject  to  capital  punishment  by  7  Will  iv.  and  1  Vict.  c.  84.  s.  1, 
and  24  and  25  Vict.  c.  98,  s.  48.  The  minimum  term  of  penal  servitude 
and  term  of  imprisonment  is  regulated  by  54  &  55  Vict.  c.  69,  s.  1. 

Accessories  before  the  fact  to  forgeries  under  the  Act  of  1861  are 
punishable  as  principal  offenders ;  accessories  after  the  fact  by  imprison- 
ment not  exceeding  two  years  with  or  without  hard  labour  (24  &  25 
Vict.  c.  98,  s.  49);  while  accessories  to  other  statutory  forgeries  are 
dealt  with  under  24  &  25  Vict.  c.  94,  which  also  provides  for  the  mode 
of  trial,  etc.,  of  all  accessories.     See  Abettor  ;  Accessory. 

Power  is  given  to  Courts  of  justice  to  impound  forged  documents 
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which  are  tendered  in  evidence  (8  &  9  Yict.  c.  113,  s.  4;  14  &  15  Vict. 
c.  99,  s.  17 ;  18  &  19  Yict.  c.  42,  s.  5).  A  similar  power  is  given  to 
pawnbrokers  to  whom  a  forged  pawn-ticket  is  presented  (35  &  36  Yict. 
c.  93,  s.  49).  When  the  documents  are  impounded  in  the  High  Court 
access  to  them  is  obtainable  under  Order  42,  r.  33  A  (see  Annual  Practice, 
1907,  p.  571). 

Civil  Bemedies. — The  Act  1  Hen.  v.  c.  3,  gave  a  civil  remedy  to 
persons  injured  by  forged  deeds.  But  independently  of  the  statute,  a 
person  so  injured,  whether  by  being  deprived  of  a  right  or  by  parting 
with  property  in  it,  is  entitled  to  recover  damages  or  the  property  parted 
with. 

Where  the  forged  document  is  fraudulently  and  successfully  used 
out  of  Court  an  action  for  deceit  will  lie.  It  seems  no  longer  to  be 
subject  to  be  delayed  or  defeated  because  the  forger  has  not  been  prose- 
*  cuted  (Bullen  and  Leake,  Free.  PL,  6th  ed.,  p.  922).  But  where  the  payee 
acted  in  good  faith  the  payer  cannot  recover  the  sum  paid  {Price  v.  Neal, 
1762,  3  Burr.  1355 ;  London  and  River  Plate  Bank  v.  Liverpool  Bank, 
[1896)  1  Q.  B.  7).  Where  a  forged  document  is  put  in  evidence  in 
or  made  the  ground  of  action,  and  its  falsity  is  proved  either  incidentally 
in  the  trial  or  on  an  issue  raised  in  the  pleadings,  e.g.  non  est  factum,  the 
party  against  whom  it  is  tendered  succeeds  'pro  tanto,  and  the  document 
may  be  impounded  by  the  Court  {vide  ante).  Where  it  is  in  existence 
but  not  in  circulation,  a  person  who  may  be  prejudiced  by  its  user 
is  entitled  to  sue  for  its  delivery  up  for  cancellation,  or  if  it  is  negotiable 
its  negotiation  may  be  restrained  by  injunction  {Esdaile  v.  La  Nauze, 
1835,  1  Y.  &  C.  394).  People  who  pay  on  the  authority  of  a  forged 
document  cannot  charge  the  person  on  whose  account  the  payment  is 
made  with  the  amount  paid,  and  their  only  remedy  is  against  the 
recipient  {Bank  of  Lreland.  v.  Evans  Charities,  1855,  5  H.  L.  C.  389 ; 
10  E.  E.  950 ;  Bank  of  England  v.  Vagliano,  [1891]  A.  C.  107 ;  Clutton 
V.  Attenhorough,  [1897]  A.  C.  90 ;  Scholfield  v.  Lord  Londesborough, 
[1896]  A.  C.  514;  Sheffield  Corporation  v.  Barclay,  [1905]  A.  C.  392; 
Colonicd  Bank  of  Australasia,  Ltd.  v.  Marshall,  [1906]  A.  C.  559 ;  Bank 
of  England  v.  Cutler,  [1907]  1  K.  B.  889;  and  see  Beven,  Negligence, 
2nd  ed.,  1492).  Some  of  these  cases  turn  upon  the  provisions  of  the 
Bills  of  Exchange  Act,  1882,  as  to  negotiable  instruments  drawn  in 
favour  of  a  fictitious  person.  See  also  Vinden  v.  Hughes,  1905,  1  K.  B. 
795 ;  Macbeth  v.  N.  &  S.  Wales  Bank,  [1906]  2  K.  B.  718. 

In  other  words,  a  person  who  holds  funds  or  property  for  another 
cannot  justify  parting  with  them  on  the  faith  of  a  forged  document,  and 
may  be  sued  for  a  declaration  of  liability  or  accountability  in  the  case  of 
funds  in  his  hand  as  agent,  or  in  trover  or  conversion  as  to  property  the 
subject  of  bailment ;  while  in  the  case  of  parting  with  the  possession  of 
land  on  forged  deeds,  the  true  owner,  apart  from  any  remedy  against 
the  defaulting  agent  or  mandatory,  can  retake  possession  peaceably  or 
sue  in  ejectment  (see  Chalmers,  Bills  of  Exchange,  6th  ed.). 

These  rules  apply  even  to  negotiable  instruments  (see  45  &  46  Yict. 
c.  21,  s.  24;  Beven,  Negligence,  2nd  ed.,  1550).  Bankers  are  protected 
by  sec.  60  of  the  Bills  of  Exchange  Act,  1882,  as  to  forged  indorsements 
on  cheques  drawn  on  them,  and  by  sec.  82  as  to  forged  indorsements  on 
cheques  collected  by  them  for  customers  (see  Capital  and  Counties  Bank 
V.  Gordon,  [1903]  A.  C.  240).  This  protection  is  extended  by  the  Bills 
of  Exchange  Act,  1906,  6  Edw.  vii.  c.  17.  It  does  not  apply  to  forgery 
of  the  drawer's  signature.      These   enactments   do  not  apply  to  bills. 
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domiciled  at  the  bank,  nor  unless  the  payment  is  made  in  good 
faith  and  in  the  ordinary  course  of  business.  In  Young  v.  Grote, 
1827,  4  Bing.  253,  was  propounded  the  doctrine  that  a  person  by 
whose  negligence  a  forgery  has  been  rendered  possible  was  estopped 
from  claiming  indemnity  in  respect  of  his  property  parted  with  by 
another  person  on  the  forged  document.  The  exact  nature  and  the 
correctness  of  this  decision  have  been  the  subject  of  much  discussion 
and  criticism  {vide  Beven,  2nd  ed.,  pp.  1575-1600);  and  the  authority 
of  the  case  is  greatly  impaired  if  not  destroyed  by  Scholfield  v. 
Loiideshorough,  [1896]  App.  Gas.  514,  532,  where  the  law  Lords  were 
of  opinion  that  it  was  not  negligence  not  to  foresee  or  provide  against 
the  commission  of  a  crime. 

Forged  share  certificates  issued  by  the  secretary  of  the  company  are 
useless  against  the  true  owners  of  the  shares,  unless  the  secretary  was 
held  out  as  authorised  to  do  more  than  deliver  out  duly  made  certificates 
(Euben  v.  Gi^mt  Finyall  Consolidated  Co.,  [1906]  A.  C.  439).  Forgery  by 
one  partner  of  the  name  of  another  to  an  assignment  of  book  debts  is 
in  a  different  position  by  reason  of  the  authority  of  a  partner  to  act  for 
the  firm  {Re  Briggs  &  Co.,  [1906]  2  K.  B.  209). 

Persons  who  have  innocently  acted  on  a  forged  document  have  a 
right  to  indemnity  against  the  person  who  bought  it  even  if  he  is 
innocent  too  {Starkey  y.  Bank  of  England,  [1903]  A.  C.  114;  Sheffield 
Corporation  v.  Barclay,  [1905]  A.  C.  392;  Bank  of  England  v.  Cutler, 
[1907]  1  K.  B.  889). 

The  Forged  Transfers  Acts,  1891  and  1892,  provide  for  insurance  by 
companies,  etc.,  against  the  risks  of  forged  transfers. 

[Authorities.— Z  Co.  Inst.,  169 ;  2  Hale,  P.  C,  682 ;  Hawk.,  P.  C,  bk.  i. 
c.  51 ;  Foster,  Crown  Law,  2nd  ed.,  116 ;  Pollock  and  Maitland,  Hist, 
Eng.  Laiv,  vol.  ii.  pp.  503,  538 ;  2  East,  P.  C,  840-1003 ;  Greaves,  Crim. 
Lavj  Consolidation  Acts ;  Pike,  Hist.  Crime,  vol.  i.  pp.  269-276 ;  ii.  pp. 
539-541 ;  Burn,  Justice,  30th  ed.,  vol.  ii.  pp.  625-682 ;  Steph.  Big.  Cr. 
Law,  6th  ed.,  321-350 ;  3  Steph.  Hist.  Cr.  Laiu,  180 ;  Eussell  on  Crimes, 
6th  ed.,  vol.  ii.  pp.  460,  564-769,  899-958;  Archbold,  Cr.  PI,  23rd  ed., 
702-766;  Mayne,  Ind.  Cr.  Law,  1896,  p.  749.  And  as  to  the  civil 
aspects  of  forgery,  Chalmers,  Bills  of  Exchange,  6th  ed.,  1903 ;  Beven, 
Negligence,  3rd  ed.] 

Form. — The  term  "form"  is  used  in  law  in  contradistinction  to 
"  substance."  Illustrations  of  its  chief  uses  will  be  found  in  the  articles 
Abatement;  Abatement,  Pleas  in;  Aid  by  Verdict;  Amendment; 
Amendment  in  Criminal  Proceedings;  Contra  formam  of  statuti; 
Defect  cured  by  Verdict;  Demurrer;  Dilatory  Plea.  See  also  In 
accordance  with  the  Form;  In  the  Form. 

Formal. — See  Form.  As  to  formal  defects  in  bankruptcy  peti- 
tion, see  Vol.  II.  p.  13.     See  further,  Stroud,  Jud.  Diet,  s.v.  "Formal." 

Former  Titles  and  Incumbrances.— As  to  cove- 
nants indemnifying  against  these,  see  Piatt  on  Covenants,  332,  333. 

Fornication  (LoX.  fornix;  cp.  Gk.  TTopvrf)  is  voluntary  sexual 
intercourse  between  persons  who  are  not  husband  and  wife  (see  Mirror 
of  Justice,  7  Seld.  Soc.  Publ.  29).  Where  one  of  them  is  married  such 
incontinence  is  usually  termed  Adultery. 


•       FOKTinCATIONS  223 

1.  It  would  seem  that  in  early  times  Common  Law  Courts,  and, 
in  particular.  Courts  leet,  had  jurisdiction  over  fornication,  and  could 
impose  wites  or  fines  known  as  the  leyer-wite  on  offenders  of  either  sex, 
and  the  child- wite  if  a  bastard  was  born  (see  1247,  2  Seld.  Soc.  Publ.  12 ; 
1278,  ibid.  92  ;  2  Co.  Inst.  488).  The  jurisdiction  was  concurrent  with 
that  of  the  Ecclesiastical  Courts,  and  till  the  Statute  Circumspedd  Agatis 
(13  Edw.  I.  St.  4)  the  Common  Law  Courts  used  to  interfere  by  prohibi- 
tion with  the  canonical  jurisdiction.  The  civil  jurisdiction  has  fallen 
into  utter  disuse,  though  fornication  is  always  described  as  "  unlawful," 
as  it  is,  but  not  criminal  {Hayes  v.  Stephenson,  1860,  25  J.  P.  39),  though 
there  is  some  old  authority  to  the  effect  that  it  is  indictable  if  open, 
i.e.  notorious  and  grossly  scandalous  (see  1  Bishop,  Amer.  Crim.  Law, 
s.  501).  And  it  is  now  punished  only  if  committed  in  a  public  place 
(see  Indecency),  or  with  girls  under  sixteen  (see  Eape,  etc. ;  see  also 
Brothel;  Prostitute). 

2.  By  the  Ecclesiastical  Courts  it  was  and  is  punishable  as  a  sin  pro 
salute  animce  {Wheatley  v.  Fowler,  1757,  2  Lee  Consist.  376 ;  Canons  of 
1603,  No.  109).  Since  1787,  27  Geo.  iii.  c.  44,  ecclesiastical  suits  for 
incontinence  must  be  instituted  within  eight  months  of  the  offence,  and 
may  not  be  brought  or  continued  if  the  parties  have  lawfully  married. 
The  decree  of  the  Ecclesiastical  Court  may  be  enforced  by  the  High 
Court  by  imprisonment  (53  Geo.  iii.  c.  127;  Steph.  Dig.  Crim.  Law, 
5th  ed.,  p.  132). 

Incontinence  by  the  clergy  is  cognisable  under  the  Clergy  Discipline 
Acts,  1840,  3  &  4  Vict.  c.  %^,  and  1892,  55  &  56  Vict.  c.  32,  ss.  1  (1), 
6  (2),  which  appear  to  exclude  the  jurisdiction  of  any  but  the  statutory 
Courts  in  cases  to  which  they  apply. 

3.  Neither  party  to  voluntary  but  illicit  sexual  intercourse  has  any 
civil  remedy  for  injury  caused  thereby  {Hegarty  v.  Shine,  1878,  14  Cox 
C.  C.  124,  145).    See  Bastardy;  Seduction. 

4.  Under  the  customs  of  certain  ancient  towns  harlots  were  liable 
to  expulsion,  e.g.  Norwich  (1312,  5  Seld.  Soc.  Publ.  59)  and  London. 
Certain  cases  of  this  kind  were  until  1891  (54  &  55  Vict.  c.  51)  material 
in  cases  of  slander  where  special  damage  could  not  be  proved  {Gallwey 
V.  Marshall,  1854,  23  L.  J.  Ex.  78).  And  under  custom  of  certain 
manors  a  widow  forfeited  her  free  bench  for  unchastity  (see  2  Seld. 
Soc.  Publ.  162). 

{Authorities. — 2  Phill.  Eccl.  Law,  2nd  ed.,  p.  841 ;  Burn,  Justice,  30th 
ed.,  tit.  "  Lewdness."] 

Forthwith,— It  is  pointed  out  by  Stroud,  Jud.  Diet,  s.v. 
"  Forthwith,"  that  this  term  means  (1)  "  forthwith  on  the  application  of 
the  party  entitled  to  have  the  act  done,"  in  cases  of  ministerial  acts  and 
acts  demandable  ex  debito  justitice  (take  as  a  typical  case,  Costar  v. 
Hetherington,  1859,  28  L.  J.  M.  C.  198);  (2)  "immediately,"  in  cases  of 
judicial  acts  (see  B.  v.  Francis,  Ca.  t.  Hard.  115);  (3)  "with  all  reason- 
able celerity,"  in  contracts  and  ordinary  transactions  of  life  (see  Burgess 
V.  Boeteleur,  1845,  7  Man.  &  G.  494).  Eor  further  illustrations,  see 
Stroud,  ad  loc. 

Fortifications.— Before  the  reign  of  William  ill.,  when  the 
modern  system  of  appropriating  supplies  granted  by  Parliament  to 
fortifications,  and  other  works,  for  the  defence  of  the  realm,  came  into 
use,  certain  ancient  fortresses  at  the  mouths  of  the  principal  rivers,  and 
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at  various  points  of  the  coast,  had  been  erected  and  maintained  by  the 
Crown,  in  virtue  of  its  prerogative,  and  they  belonged  to  it  as  its  own 
estate  and  as  part  of  the  hereditary  possessions  of  the  Crown.  Various 
mihtary  tenures  provided  the  necessary  costs  of  maintenance,  repair, 
and  defence  upon  invasion  of  the  kingdom.  These  ancient  fortresses 
and  lands  are  now  vested  in  the  Secretary  of  State  for  War,  and  if  they 
are  sold  the  proceeds  are  paid  to  the  Office  of  Woods  and  Forests,  and 
this  has  been  done  in  recent  years.  The  lands  and  fortifications  acquired 
under  the  various  special  Fortification  Acts  from  the  7th  Anne  to  55 
Geo.  III.  0. 123,  for  compulsorily  acquiring  lands  for  the  erection  of  fortifi- 
cations at  public  cost,  and  under  the  Defence  Acts  {q.v.)  which  superseded 
them,  are  held  by  the  Secretary  of  State  for  War  in  trust  for  the  Crown, 
in  whom  the  Constitution  vests  the  defence  of  the  nation;  and  they 
form  part  of  the  general  system  of  the  administration  of  the  army  and 
military  forces  under  his  control.  There  still,  however,  remain  two  of 
the  old  military  governorships  as  relics  of  the  ancient  system — that  of 
the  Tower  of  London  and  the  Lord  Warden  of  the  Cinque  Ports  {q.v.). 
The  governors  of  fortresses  in  former  times  used  to  man  them  from  the 
Trained  Bands,  and  thus  the  Constable  of  the  Tower  is  the  Commander- 
in-Chief  of  the  Trained  Bands  of  the  Tower  Hamlets  acting  under  the 
37  Geo.  III.  c.  25,  and  the  Lord  Warden  the  Commander-in-Chief  of  all 
the  Trained  Bands  within  his  jurisdiction,  acting  under  the  patent  of 
his  appointment,  which  is  recognised  in  all  the  militia  statutes  (see 
Militia).  The  militia,  and  not  the  soldiers  of  the  standing  army,  were 
the  constitutional  force  for  garrisoning  the  fortresses,  and  when  troops 
have  been  stationed  in  the  Tower  it  has  been  under  an  old-established 
rule  that  it  must  be  by  the  order  of  the  Secretary  of  State,  and  not 
upon  orders  from  any  military  officer.  By  the  Colonial  Fortifications 
Act,  1877,  40  &  41  Vict.  c.  23,  power  is  given  to  the  King  by  Order 
in  Council  to  vest  the  fortifications,  works,  buildings,  and  lands  which 
had  previously  been  vested  in  the  Sovereign,  the  Secretary  of  State  for 
War,  or  some  other  officer,  such  as  the  Commanding  Eoyal  Engineer, 
in  the  governor  of  the  colony,  for  such  estate  and  interest,  and  under 
such  conditions  as  may  be  specified  in  the  order.  By  the  third  section, 
India,  is  excluded  from  the  definition  of  "colony,"  which  otherwise 
includes  all  parts  of  His  Majesty's  dominions  situate  outside  the  United 
Kingdom,  the  Channel  Islands,  and  Isle  of  Man.  In  most  of  the  self- 
governing  colonies  the  barracks  and  fortifications,  with  the  land  belonging 
to  them,  have  been  vacated  by  the  Imperial  troops,  and  the  arms  and 
munitions  of  war  in  actual  use  handed  over  to  the  colonial  authorities ; 
but  this  had  been  done  before  the  Act  of  1877  above  mentioned.  [For 
the  Orders  made  under  this  enactment,  see  St.  E.  &  0.,  Eev.  1904,  vol.  v., 
"  Fortifications,  Colonies."] 

The  Official  Secrets  Act,  1889,  52  &  53  Vict.  c.  52,  making  it  felony 
or  misdemeanor  to  wrongfully  obtain  or  disclose  information  relating  to 
places  belonging  to  His  Majesty,  includes,  inter  alia,  fortresses  (see 
article  Official  Secrets). 

For  the  military  offence  of  shamefully  abandoning  or  delivering  up 
any  garrison,  etc.,  by  any  governor  or  commanding  officer,  and  for  com- 
pelling or  inducing  such  an  act,  see  sec.  4  of  Army  Act,  1881,  44  &  45 
Vict.  c.  58.  By  sec.  23  of  the  same  Act  every  person  subject  to  military 
law  who  {inter  alia)  lays  any  duty  upon,  or  takes  any  fee  or  advantage 
in  respect  of,  or  is  in  any  way  interested  in,  the  sale  of  provisions  or 
merchandise  brought  into  any  garrison,  etc.,  in  which  he  has  any  com- 
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mand  or  authority,  is  liable,  on  conviction  by  court-martial,  to  imprison- 
ment with  or  without  hard  labour  for  not  exceeding  two  years,  or  such 
other  punishment  as  provided  by  sec.  44  of  the  Act. 

[Authorities. — Clode,  Military  Forces  of  the  Grown  ;  St.  Bl.  vol.  ii. 
pp.  505,  506 ;  Anson,  Law  and  Custom  of  the  Constitution,  The  Crown, 
2nd  ed.,  pp.  376,  388  ;  Manual  of  Military  Law,  War  Office,  1899  ;  Pratt's 
Military  Law,  13th  ed.,  1899.] 

Fortune  Telling".— By  an  Act  of  1736  (9  Geo.  ii.  c.  5)  the 
former  penalties  of  the  common  and  statute  law  for  the  offence  of  witch- 
craft were  abolished  (see  Witchcraft).  By  sec.  4  it  was  made  a  mis- 
demeanor, punishable  on  indictment  or  information  by  twelve  months' 
imprisonment,  to  undertake  to  tell  fortunes  or  to  pretend,  from  skill  in 
any  occult  or  crafty  science,  where  lost  or  stolen  goods  could  be  found. 
The  offender  can  also  be  required  to  give  sureties  for  good  behaviour,  and 
be  imprisoned  further  until  they  are  given.  Until  1837  (7  Will.  IV.  and 
1  Vict.  c.  23)  the  offender  might  be  put  in  the  pillory. 

Prosecutions  under  this  Act  are  never  instituted,  since  under  sec.  4 
of  the  Vagrancy  Act,  1824,  5  Geo.  iv.  c.  83,  every  person  is  summarily 
punishable  as  a  rogue  and  a  vagabond  who  pretends  or  proposes  to  tell 
fortunes,  or  uses  any  subtle  craft,  means,  or  device,  by  palmistry  or 
otherwise,  to  deceive  and  impose.  As  to  the  procedure  under  this  Act, 
see  Vagabond.  This  enactment  has  been  applied  to  astrologers  in  a  case 
where  the  defendant  merely  inserted  advertisements  in  newspapers,  and 
sent  a  circular  stating  that  he  could  tell  the  fortune  of  any  applicant 
for  a  remuneration  {Fenny  v.  Hanson,  1886,  18  Q.  B.  D.  478);  and  to 
spiritualists,  who  profess  ability  to  commune  with  the  dead  (MoncJc 
V.  miton,  1877,  2  Ex.  D.  268 ;  R  v.  Middlesex  Justices,  1877,  2  Q.  B.  D. 
516  ;  and  see  F.  v.  Krampa,  1896,  60  J.  P.  347).  A  conviction  that  the 
defendant  "  did  unlawfully  pretend  or  profess  to  tell  fortunes  contrary  to 
the  statute,  etc.,"  was  held  to  be  good  though  neither  the  information 
nor  the  conviction  alleged  an  intent  to  deceive  {F.  v.  Entwistle,  [1899] 
1  Q.  B.  846). 

Forwarding"  Agent- — This  is  a  person  who  ships  goods  from 
England  for  foreign  or  English  merchants,  and  his  contractual  rights  and 
liabilities  are  governed  by  the  ordinary  law  of  agency  (see  Principal 
AND  Agent).  Thus  if  the  contract  of  shipment  does  not  show  that  it  is 
entered  into  on  behalf  of  a  principal,  the  person  making  it  is  liable 
under  it,  whether  the  principal  is  also  liable  or  not  {Lidgett  v.  Ferrin,. 
1862,  2  F.  &  E.  763,  where  the  agreement  to  ship  was  made  by  agents, 
and  they  were  held  liable  though  the  bills  of  lading  were  made  out  in 
the  name  of  the  principal),  while  if  the  contract  is  made  by  a  person 
expressly  as  agent  he  is  not  liable  under  it  (Fohinson  v.  Lennard,  1855, 
24  L.  J.  Q.  B.  275).  There  is,  however,  a  presumption  that,  where  a 
contract  is  made  by  a  person  in  England  on  behalf  of  a  foreign  principal, 
the  agent  does  not  pledge  his  principal's  credit,  but  is  personally  liable 
(Armstrong  v.  Stokes,  1872,  L.  K.  7  Q.  B.  598  ;  Elhinger  v.  Clay,  1873, 
8  Q.  B.  D.  313,  Blackburn,  J.),  unless  he  makes  the  contrary  very  clear 
{Green  v.  Kophe,  1856,  18  C.  B.  549,  "  as  agent  and  on  behalf  of  prin- 
cipals;" and  so  Deslandes  v.  Gregory,  1860,  30  L.  J.  Q.  B.  36).  A 
forwarding  agent,  as  he  may  be  personally  liable  on  a  contract,  so  may 
be  also  personally  entitled  under  it,  and  can  enforce  it  {Joseph  v.  Knox, 
1813,  3  Camp.  320,  53  E.  E.  250,  agents  shipping  goods  in  their  own 
VOL.  VL  15 
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names  under  a  bill  of  lading  and  paying  the  freight  on  them) ;  though  if 
the  consignee  of  the  goods  is  to  pay  the  freight  and  the  goods  are  shipped 
to  his  order  he  only  can  sue  {Broivn  v.  Hodgson,  1809,  2  Camp.  36  ;  see  also 
Bunlop  V.  Lambert,  1838,  6  CI.  &  R  600;  7  E.  K.  824;  49  E.  E.  143). 

With  regard  to  the  right  of  stopping  in  transitu  (q.v.)  goods  delivered 
by  the  seller  to  an  agent  of  the  buyer,  who  is  charged  with  forwarding 
them  to  him,  the  general  rule  established  by  the  decisions  is  that,  if  the 
buyer  gives  no  notification  to  the  seller  of  what  will  be  the  destination 
of  the  goods  after  they  reach  the  hands  of  the  forwarding  agent,  the 
transit  is  at  an  end  and  the  seller's  right  to  stop  them  is  lost  {Merchant 
Banking  Co.  v.  Phoenix  Bessemer  Steel  Co.,  1877,  5  Ch.  D.  205 ;  Kendall 
V.  Marshall,  Stevens  &  Co.,  1883,  11  Q.  B.  D.  356) ;  while,  on  the  other 
hand,  where  the  further  destination  of  the  goods  after  they  reach  the 
forwarding  agent's  hands  is  notified  by  the  buyer  to  the  seller,  whether 
in  the  contract  or  otherwise,  the  transit  continues  (Coates  v.  Bailton, 
1827,  6  Barn.  &  Cress.  422 ;  30  E.  E.  385  ;  Nicholls  v.  Le  Feuvre,  1835, 
2  Bing.  N.  C.  81 ;  Bodger  v.  Comptoir  d'Bscompte  de  Paris,  1869,  L.  E. 
2  P.  C.  393  ;  Ex  parte  Watson,  1877, 5  Ch.  D.  35  ;  Bethell  v.  Clark,  1888, 
20  Q.  B.  D.  615;  Lyons  v.  Hoffnung,  1890,  15  App.  Cas.  391).  Where, 
however,  the  buyer  notifies  to  the  seller  a  further  destination  for  the 
goods  than  the  forwarding  agent  (the  "  destination  "  of  goods  meaning 
"  a  particular  person  at  a  particular  place,"  Brett,  M.E.,  L^x  parte  Miles, 
1885,  15  Q.  B.  D.  39,  44),  but  he  does  not  give  the  forwarding  agent 
instructions  what  destination  to  forward  them  to,  the  transit  ends  when 
they  are  delivered  to  the  forwarding  agent's  hands ;  for  "  the  goods  have 
so  far  got  to  the  end  of  their  journey  that  they  wait  for  new  orders  from 
the  purchaser  to  put  them  again  in  motion,  to  communicate  to  them 
another  substantive  destination,  and  without  such  orders  they  would 
remain  stationary  "  (Lord  Ellenborough,  Dixon  v.  Baldwen,  1804,  5  East, 
175  ;  7  E.  E.  681 ;  so  Ex  parte  Miles,  above  :  see  these  cases  discussed  at 
length  in  Benjamin  on  Sale,  5th  ed.,  1906,  pp.  880  et  seq.). 

Fossils. — This  term  usually  applies  only  to  metallic  minerals, 
but  may  include  stones  dug  and  quarried  {Bosse  v.  Wainman,  1845, 
14  Mee.  &  W.  859  ;  2  Ex.  Eep.  800).  A  grant  by  a  man  of  all  his  lands 
includes  all  his  mines  of  metal  and  other  fossils  (Black,  ii.  Com.  18 ;  and 
see  Sheph.  Touch.  90). 

Fouling  Stream-— See  Eivers  Pollution. 

Found.  — See  Licensing. 

Foundation  of  Charity,  etc.— As  to  meaning  of  the 
terms  "  foundation "  and  "  founder "  in  this  sense,  see  St.  Leonard's 
Trustees  v.  Charity  Commissioners,  1884,  10  App.  Cas.  304. 

Found  Committing". — This  expression  is  used  in  enact- 
ments giving  power  to  arrest  without  warrant,  e.g.  for  indictable  offences 
in  the  night  (14  &  15  Yict.  c.  19,  s.  11 ;  and  cp.  24  &  25  Vict.  c.  100,  s.  ^^), 
or  under  the  Coinage  Offences  Act,  1861,  c.  99,  s.  31 ;  and  for  offences 
under  the  Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  s.  103,  or  the 
Malicious  Damage  Act,  1861,  c.  97,  s.  61;  and  see  Arrest. 
k  f)  The  meaning  of  the  expression  has  from  time  to  time  come  into  con- 
troversy in  actions  for  false  imprisonment,  in  which  the  defendant  has 
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set  up  the  statute  as  an  answer  to  the  action.  In  Downing  v.  Capd, 
1867,  L.  E.  2  C.  P.  461,  and  Griffiths  v.  Taylor,  1877,  2  C.  P.  D.  194,  it 
appears,  for  the  purposes  of  giving  a  right  to  notice  of  action,  to  have 
been  regarded  as  meaning  "  found  under  such  circumstances  as  to  give 
cause  for  reasonable  and  hond  fide  belief  that  the  offence  was  being 
committed,"  and  not  found  "  actually  committing  "  the  offence.  Notice 
OF  Action  is  now  abolished. 

Founded  on. — As  to  when  an  action  is  "founded  on"  contract 

or  tort  (for  the  class  of  cases  in  which  this  distinction  is  important, 
see  County  Courts,  Vol.  IV.,  at  p.  124),  see  Bryant  v.  Herhert,  1878, 
3  C.  P.  D.  389;  Stroud,  s.v.  "Founded  on;"  and  Turner  v.  Stallihrass, 
[1898]  1  Q.  B.  56. 

Foundling  Hospitals.— See  Hospitals. 

Foundry. — See  Factories  and  Workshops. 

Fountains. — The  supply  of  water  for  fountains,  whether  public 
or  private,  is  not  supply  for  a  domestic  purpose  (Water  Works  Clauses 
Act,  1863,  26  &  27  Vict.  c.  93,  s.  12).  Local  authorities,  except  in 
London,  have  not  any  general  statutory  authority  to  set  up  or  pay  for 
the  water  of  public  drinking-fountains,  whether  for  the  use  of  men  or 
animals.  Such  fountains  are  usually  set  up  by  private  generosity  only. 
See  Drinking-Fountains. 

Abstraction  of  the  fittings  appears  to  be  punishable  under  sec.  31 
of  the  Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  modified  by  sec.  1  of  the 
Penal  Servitude  Act,  1891,  54  &  55  Vict.  c.  69.  Malicious  injury  to  a 
fountain  is  punishable  under  sees.  51,  52  of  the  Malicious  Damage  Act, 
1861,  24  &  25  Vict.  c.  97,  or,  if  it  be  a  work  of  art,  under  sec.  39. 

Four  Day  Orders.— See  Orders. 

Four  Seas. — These  are  (1)  the  Atlantic,  including  the  Irish  Sea 

and  St.  George's  Channel ;  (2)  the  North  Sea ;  (3)  the  German  Ocean ; 
(4)  the  English  Channel.  "  Within  the  four  seas  "  {intra  quatuor  maria) 
means  "  within  the  kingdom  of  England  and  the  dominions  of  the  same 
kingdom "  (Co.  Litt.  107ff,  n.  6).  See  further,  Absence  beyond  Seas  ; 
Foreign  Waters  ;  Territorial  Waters. 

F.  O.  W. — These  letters  stand  for  "first  open  water,"  and  are 
used  in  charter-parties  with  reference  to  the  ports  in  the  Baltic  to  mean 
*'  immediately  after  the  ice  breaks  up." 

Fowls,  DomeS'tiC,  are  valuable  property,  and  the  subject  of 
larceny.  If  they  stray  on  to  the  land  of  others  they  may  be  distrained 
(Distress,  Damage  Feasant) ;  but  may  not  be  killed.  If  they  are,  the 
person  killing  them  is  liable  civilly,  but  not  criminally,  unless  the  killing 
is  clearly  malicious  or  accompanied  by  cruelty  {Smith  v.  Williams,  1892, 
56  J.  P.  840 ;  9  T.  L.  E.  9).  Their  owner  appears  to  be  liable  civilly  for 
any  damage  which  they  do. 

A  by-law  imposing  a  penalty  on  persons  whose  fowls  strayed  on  a 
public  pleasure-ground  has  been  held  nltra  vires  {Torquay  Local  Board 
V.  Briddle,  1882,  47  J.  P.  183;  and  see  Birds). 
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In  Eadwell  v.  Bighton,  [1907]  2  K.  B.  345,  fowls  belonging  to 
the  defendant  strayed  on  to  a  public  road.  One  of  them,  being 
frightened  by  a  dog,  flew  into  the  wheel  of  a  bicycle  ridden  by  the 
plaintiff.  In  an  action  to  recover  the  amount  of  the  damage  done 
to  the  bicycle,  it  was  held  that  the  defendant  was  not  liable.  But 
note  that  Phillimore,  J.,  stated  that  if  the  fowl  had  been  flustered  by 
the  bicycle  and  had  run  into  it  while  trying  to  avoid  it,  and  if  there 
had  been  evidence  that  such  conduct  on  the  part  of  the  fowl  might 
reasonably  be  expected,  there  might  possibly  be  a  right  of  action. 

Fowls  of  Warren  are  those  birds  which  the  grantee  of  the 
franchise  of  free  warren  acquires  the  exclusive  right  to  preserve,  take, 
and  keep  as  his  own  qualified  property,  and  to  prevent  others  from 
killing  or  taking,  within  the  local  limits  of  the  franchise,  whether  on 
his  own  lands  or  those  of  others.  They  include  pheasants  and  partridges 
(but  not  grouse),  and  it  is  said  herons,  mallards,  woodcock,  quails,  and 
rails  (Co.  Litt.  233a;  Barringtons  Case,  1610,  8  Co.  Eep.  1365,  1385; 
Duke  of  Devonshire  v.  Lodge,  1827,  7  Barn.  &  Cress.  36;  31  E.  E.  143; 
see  Warry,  Game  Laws,  15 ;  Oke,  Game  Laws,  4th  ed.  by  Bund,  25). 

Fox  ;  Fox- Hunting". — The  fox  as  a  wild  animal  is  not  the 
subject  of  larceny  at  common  law.  When  actually  killed  or  reduced 
into  possession,  it  becomes  the  property  of  the  captor.  But  it  is  not 
clear  whether  if  tame  and  in  confinement  it  falls  within  sec.  21  of  the 
Larceny  Act,  1861.  There  is  old  authority  that  if  a  tame  fox  escapes, 
the  former  possessor  is  not  liable  for  the  damage  which  it  does ;  but  it 
seems  inconsistent  with  the  modern  decisions  as  to  liability  for  damage 
by  noxious  animals  kept  for  private  amusement  or  profit  (Beven, 
Negligence,  2nd  ed.,  609) ;  and  on  the  principle  of  Farrer  v.  Nelson,  1885, 
15  Q.  B.  D.  258,  it  would  seem  that  people  who  import  foxes  into  a 
district  for  hunting  would  be  liable  for  their  depredations  on  the  lands 
of  adjoining  proprietors. 

Any  person  is  entitled  to  pursue  and  kill  a  fox  on  his  own  land,, 
subject  to  the  unwritten  law  of  hunting  counties,  which  visits  with 
social  ostracism  those  who  kill  foxes  by  traps  or  guns.  The  Game  Act, 
1831,  1  &  2  Will.  IV.  c.  32,  s.  35,  exempts  from  its  penalties  persons 
who  trespass  in  fresh  pursuit  of  a  fox  already  started  upon  other  land ; 
but  they  are  liable  to  an  action  of  trespass  and  have  no  right  to  go 
on  another  person's  land  without  his  consent  {Faul  v.  Summerhayes, 
1878,  4  Q.  B.  D.  9). 

At  common  law  it  was  said  (1  &  2  Will.  iv.  c.  32)  that  a  fox  being  a 
noxious  wild  beast  might  lawfully  be  pursued  and  killed  on  the  land  of 
others  {Gundry  v.  Feltham,  1796,  1  T.  E.  334;  1  E.  E.  215;  Hill  v. 
Walker,  1806,  Peake  Add.  Cas.  234;  Beven,  Negligence,  2nd  ed.,  630  n.  5). 
But  the  right  did  not  extend  to  the  digging  the  land  of  others  to  unearth 
them  (Cro.  Jac.  321).  And  sec.  46  of  the  Act  of  1831  specially  saves 
the  common-law  rights  of  the  owner  of  land  in  respect  of  trespass  in 
pursuit  of  wild  animals;  and  while  under  sec.  52  of  the  Malicious 
Damage  Act,  1861,  criminal  proceedings  cannot  be  taken  for  any  actual 
damage  not  wilful  or  malicious  committed  in  hunting,  since  1809  it  may 
be  taken  as  settled  that  a  master  of  hounds  and  those  who  follow  hounds 
cannot  justify  in  civil  proceedings  any  trespass  during  fox-hunting,  and 
that  the  master  of  the  hounds  is  liable  for  the  trespass  of  his  servants 
and  friends  with  his  hounds  {Hnme  v.  Oldacre,  1816,  1  Stark.  N.  P.  351 ; 
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18  E,  K.  779;  Beane  v.  Cla7jton,  1817,  7  Taun.  489;  18  R.  E.  553; 
Baker  v.  Berkeley,  1827,  3  Car.  &  P.  33),  and  cannot  justify  entry  or 
assault  with  a  view  to  prevent  his  eviction  from  lands  which  he  has 
entered  in  pursuit  of  a  fox  without  express  or  tacit  licence  from  the 
occupier  (Paul  v.  Summerhayes,  supra).  Individual  members  of  the 
hunt  are,  of  course,  only  liable  for  their  own  trespasses  (Paget  v. 
Birkheck,  1863,  3  F.  &  F.  683,  Q86n.),  and  the  master  is  not  liable 
when  members  of  the  hunt  trespass  on  lands  off  which  he  has  warned 
them  (Baker  v.  Berkeley,  uhi  supra). 

[Authorities. — Beven  on  Negligence,  2nd  ed.,  609,  629,  650;  Warry, 
Game  Laws,  51,  82;  Oke,  Game  Laws,  4th  ed.  by  Bund,  117,  132.] 

Fox's  Libel  Act  (32  Geo.  iii.  c.  60).— This  Act  is  one  of  many 
instances  which  prove  the  value  and  importance  of  purely  adjective  law. 
It  is  an  Act  dealing  solely  with  one  point  of  procedure,  and  a  somewhat 
minute  point;  but  the  consequences  of  its  enactment  have  been 
enormous.  It  was,  moreover,  "  only  declaratory  of  the  common  law " 
(per  Brett,  L.J.,  in  Capital  and  Counties  Bank  v.  Henty,  1880,  5  C.  P.  D., 
at  p.  539).  It  merely  "  put  prosecutions  for  libel  on  the  same  footing  as 
other  criminal  cases"  (yer  Parke,  B.,  in  Parmiter  v.  Coupland,  1840, 
6  Mee.  &  W.,  at  p.  108  ;  55  E.  R.  529).  But  it  established  the  freedom  of 
the  press  in  England. 

The  common  law  had  clearly  defined  the  relative  provinces  of  judge 
and  jury  in  all  proceedings  for  libel.  It  is  for  the  judge  to  direct  the 
jury  what  in  law  a  libel  is ;  and  then  it  is  for  the  jury  to  decide,  in 
accordance  with  that  direction,  whether  the  particular  publication  before 
them  is  or  is  not  a  libel.  This  was  the  rule  originally  both  in  civil  and 
criminal  cases.  But  in  the  days  of  George  iii.  a  serious  innovation 
was  made,  which  created  much  bitterness  against  the  judges.  Lord 
Mansfield,  C.J.,  held  repeatedly  that  in  a  criminal  case  the  only  ques- 
tions for  the  jury  to  decide  were  the  fact  of  publication  and  the 
meaning  of  the  words ;  and  that  whether  the  words  were  libellous  or  not 
was  a  question  of  law  for  the  Court  to  decide  (see  B.  v.  Dr.  Shebbeare, 
1758,  cited  in  3  T.  E.  430^1. ;  B.  v.  Wood/all,  1770,  5  Burr.  2661 ;  and  B. 
V.  The  Bean  of  St.  Asaph,  1784,  3  T.  E.  428-432?i.  The  rule  in  civil  cases 
remained  unchanged.  In  1793  Mr.  Fox  brought  in  a  bill  to  remedy  this 
abuse  and  restore  the  former  practice ;  Mr.  Pitt  supported  him,  and  the 
measure  passed.  It  "  declares  and  enacts  "  that  in  all  criminal  proceed- 
ings for  libel  where  the  defendant  has  pleaded  not  guilty,  the  jurors  may 
give  a  general  verdict  on  the  whole  matter,  and  shall  not  be  required  to 
find  the  defendant  guilty  merely  on  proof  of  publication,  and  of  the 
meaning  ascribed  to  the  words  in  the  indictment  or  information  (s.  1). 
Or  the  jury  may  in  their  discretion  find  a  special  verdict  as  in  other 
criminal  cases  (s.  3).  It  is  still  the  duty  of  the  judge  to  direct  the  jury 
on  all  questions  of  law  as  in  other  criminal  cases  (s.  2),  and  he  may,  if  he 
think  fit,  state  his  opinion  of  the  document  before  him.  But  the  question, 
libel  or  no  libel,  in  civil  and  criminal  cases  alike,  must  ultimately  be 
decided  by  the  jury,  who  are  thus  constituted  "  the  true  guardians  of  the 
liberty  of  the  press  "  (per  Fitzgerald,  J.,  in  B.  v.  Sullivan,  1868,  11  Cox 
C.  C,  at  p.  52).     See  Liberty  of  the  Press. 

F.  P.  A. — These  letters  stand  for  "free  from  particular  average," 
and  are  usually  found  in  "  slips  "  for  policies  of  marine  insurance.  They 
denote  that  the  underwriter  is  not  to  be  liable  for  any  loss  or  damage 
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to  the  subject  of  insurance  which  does  not  amount  to  an  absolute  or 
constructive  total  loss,  or  any  loss  or  damage  incurred  by  the  subject  of 
insurance  for  the  safety  of  the  common  adventure  {Fisher  v.  Liverpool 
Marine  I.  C,  1874,  L.  R.  9  Q.  B.  418 ;  Arnould,  7th  ed.,  1901,  1008 ; 
British  and  Foreign  M.  I.  C.  v.  Sturge,  1897,  2  C.  C.  244,  "  F.  P.  A. 
coUision."  But  this  may  be  qualified  by  words  showing  that  part  of  the 
subject  insured  is  to  be  treated  as  a  separate  insurance  {South  British 
F.  &  M.  L  C.  of  New  Zealand  v.  Da  Costa,  1906,  11  C.  C.  81).  The  words 
"free  from  average"  are  found  in  the  memorandum  of  the  ordinary 
Lloyds'  policy,  and  have  the  same  meaning;  and  with  regard  to  the 
memorandum  articles  the  underwriter  exempts  himself  from  liability 
to  make  good  losses  under  a  certain  percentage,  unless  general,  or  the 
ship  is  stranded  (sunk  or  burnt).  It  has  been  held  that  under  such  a 
warranty  (as  it  is  called)  distinct  and  separate  average  losses  occurring 
during  the  same  voyage  can  be  added  together  so  as  to  ascertain  whether 
the  aggregate  loss  exceeds  the  percentage,  but  not  such  losses  as  occur 
during  more  than  one  voyage  {Stewart  v.  Merchants  M.  I.  C,  1885,  16 
Q.  B.  D.  619 ;  Arnould,  893).    See  Average  ;  Marine  Insurance. 

Fraction  of  a  Day.— See  Day;  Time. 

Frame  Breaking'. — See  Malicious  Damage. 

France. — Area  and  Boundaries. — France,  one  of  the  five  great 
European  Powers,  is  a  republic  with  an  area  of  over  200,000  square  miles, 
or  about  one-nineteenth  of  the  whole  of  Europe.  On  the  east  it  is 
bounded  by  Belgium,  Germany,  Switzerland,  and  Italy,  and  on  the 
south  by  Spain  {q.v.).  The  total  area  has  changed  but  little  since  the 
peace  of  1815;  what  it  gained  in  1860  after  the  Italian  war  being 
counterbalanced  by  the  loss  to  Germany  ten  years  later.  Though  the 
area  of  France  is  more  than  half  as  much  again  as  that  of  the  United 
Kingdom,  the  population  is  considerably  less. 

Early  History. — Under  the  Koman  conquest,  with  which,  as  for 
England  and  Spain,  the  history  of  France  commences,  the  country 
attained  during  the  second,  third,  and  fourth  centuries,  an  advanced 
civilisation.  In  448  the  first  Frankish  king,  Merwig,  gave  to  France  its 
name  and  first  dynasty,  and  for  thirteen  hundred  years,  under  the  suc- 
cessive rules  of  the  Carlovingians,  the  Valois,  and  the  Bourbons,  France 
remained  a  kingdom.  The  revolution  of  1789  and  the  N'apoleonic  empire 
of  1804,  and  the  changes  ten  years  later  from  emperor  to  king,  and  back 
again,  were  followed  after  Waterloo  by  the  second  Bourbon  restoration. 
The  second  republic  (1848)  only  lasted  four  years,  and  the  second 
empire  terminated  with  the  Franco-Prussian  war  in  1871.  Since  then 
France  has  remained  a  republic. 

Old  English  Statutes  affecting  France. — Amongst  the  earliest  of  these 
is  a  Tudor  Act  (33  Hen.  viii.  c.  2),  amended  by  three  Acts  of  Elizabeth, 
penalising  the  selling  in  the  realm  of  any  fresh  fish,  except  sturgeon, 
bought  in  France.  Various  Acts  {e.g.  4  Will.  &  Mary,  c.  3 ;  5  Will.  & 
Mary,  c.  5)  imposed  special  taxation  to  support  the  wars  with  France,  and 
others  {e.g.  1  Will.  &  Mary,  c.  34)  prohibited  trade  with  that  country. 

Historical  interest  attaches  to  two  Acts  of  1797  (34  Geo.  iii.  cc.  9, 79) 
which  were  directed  against  the  orders  of  the  French  revolutionary 
government,  confiscating  all  property  of  bankers,  etc.,  for  revolutionary 
purposes,  and  to  an  Act  (59  Geo.  iii.  c.  31)  passed  after  the  peace  of 
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1815,  which  carried  into  effect  the  conventions  for  liquidating  the  claims 
of  British  subjects  against  the  French  Government. 

All  these  Acts  have  now  disappeared  from  the  Statute-Book. 

Constitution. — The  form  of  government  established  on  the  overthrow 
of  Napoleon  in.  on  September  4, 1870,  was  confirmed  by  a  Constitutional 
Law  of  February  25, 1875  (Hertslet's  State  Papers,  vol.  Ixvi.  p.  736),  and 
July  16, 1875  {ihid.,  vol.  Ixvii.  p.  497).  This  law,  as  modified  by  further 
laws  of  June  21,  1879  {ibid.,  vol.  Ixx.  p.  175),  August  14,  1884  (ibid., 
vol.  Ixxv.  p.  107),  June  1885,  and  July  1889,  embodies  the  existing 
constitution. 

Under  it  the  executive  power  is  vested  in  a  President  and  Ministers, 
and  the  legislative  in  a  Chamber  of  Deputies  and  a  Senate.  The  two 
latter  bodies  when  united  form  the  National  Assembly  or  Congress, 
which  by  a  majority  of  votes  elects  the  President,  who  holds  office  for 
seven  years. 

The  President  and  Ministers. — The  President  concludes  treaties  with 
foreign  Powers,  but  cannot  declare  war  without  the  previous  consent  of 
both  Chambers.  He  selects  the  Ministers  (usually  members  of  one  or 
other  of  the  Chambers),  appoints  to  all  judicial,  civil,  naval,  and  military 
offices,  and  has  the  right  of  pardon. 

Each  Minister  has,  as  in  England,  the  charge  of  one  of  the  great 
administrative  departments.  There  is  a  ministry  of  justice,  and  an 
under-secretaryship  of  the  fine  arts.  Finance  usually  falls  to  the 
President  of  the  Council. 

Chamher  of  Deputies. — The  Chamber  of  Deputies  is  elected  for  four 
years  on  universal  manhood  suffrage,  and  a  six  months'  period  of 
residence  in  any  one  town  or  commune.  A  deputy  must  be  a  citizen 
and  twenty-five  years  old,  and  receives  a  salary.  The  whole  country  is 
for  this  purpose  divided  into  584  single-member  constituencies,  based 
on  the  arrondisements,  of  which  there  are  362,  the  larger  arrondisements 
being  divided  for  this  purpose.  Financial  measures  must  be  first  intro- 
duced in  this  Chamber. 

Senate. — The  Senate  consists  of  300  citizens  forty  years  old,  receiving 
salaries,  and  indirectly  elected  for  nine  years — one  third  of  the  body 
retiring  triennially.  The  electoral  body  consists  of  delegates  chosen  by 
the  communal  councils,  and  by  the  Senators,  Deputies,  Councillors 
General,  and  District  Councillors  of  each  department.  Between  1875 
and  1884  one-third  of  the  Senate  were  elected  for  life ;  but  this  system 
was  in  the  latter  year  abolished. 

Local  Government. — For  administrative  purposes  France  is  divided 
into  87  departments — or  including  the  three  which  form  Algeria — 90.  For 
each  department  there  is  a  Prefect,  assisted  by  a  Prefectorial  Council,  who 
represent  the  executive.  For  each  department  there  is  also  a  conseil 
general,  elected  by  universal  suffrage,  which  controls  local  government, 
subject  to  the  Prefect,  who  has  large  powers  of  interference. 

Each  department  is  divided  into  a  varying  number  of  arrondisements 
(districts)  on  which,  as  above  stated,  are  based  the  electoral  constituencies 
for  the  Chamber.  For  each  arrondisement  (except  those  comprising  the 
departmental  capitols)  there  is  a  sub-prefect  and  an  elected  district  council. 

The  districts  in  turn  are  divided  into  communes — the  unit  of  the 
French  local  government  system.  For  each  of  these  there  is  a  municipal 
council,  elected  by  universal  suffrage,  and  presided  over  by  a  mayor,  who 
is  also  the  agent  of  the  central  executive.  Every  act  of  the  municipal 
council  requires  the  assent  of  the  Prefect. 
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It  will  be  observed  that  whilst  the  department  and  arrondisement 
approximate  roughly  to  the  English  county  and  district,  the  French 
system  varies  from  ours  both  in  that  the  local  government  bodies  act 
under,  and  are  to  a  certain  extent  agents  of,  the  central  Government,  and 
that  what  we  should  term  the  county  and  district  councillors  are 
members  of  the  Electoral  College  which  selects  the  Second  Chamber. 

Laws. — The  Code  Napoleon  promulgated  between  1804  and  1810 
took  the  place  of  the  various  and  conflicting  bodies  of  written  and 
common  or  customary  law  which  previously  prevailed  in  different 
parts  of  France.  It  was  divided  into  five  parts,  viz.,  the  Civil  Code 
containing  the  main  body  of  private  law,  the  Code  of  Civil  Procedure, 
a  Code  of  Commercial  Law,  and  two  Codes  dealing  with  Criminal  Law 
and  Procedure.  The  Code  Napoleon  still  forms  the  law  of  France. 
For  account  of  recent  legislation  as  to  trade  disputes  and  as  to  the 
separation  of  Church  and  State,  see  M.  Eene  Faux's  article  referred 
to  below. 

Application  of  Imperial  Acts. — France  first  entered  into  Copyright 
relations  with  Great  Britain  by  a  Treaty  of  November  3,  1851,  and 
Orders  in  Council  under  the  International  Copyright  Acts  were 
accordingly  issued  in  1852  and  1875  (see  London  Gazette,  January  16, 
1852,  p.  131;  August  10,  1875,  p.  3955).  The  latter  order  is  of 
interest  as  being  one  of  the  earliest  international  dealings  with 
dramatic  copyright.  France  was  a  party  to  the  Berne  Copyright 
Convention,  and  to  the  additional  Act  of  Paris  of  1896  (see  article 
Copyright,  Vol.  III.  p.  638),  and  to  the  Industrial  Property  Con- 
vention of  1883  (Hertslet's  State  Papers,  vol.  Ixxiv.  p.  44),  which 
governs  relations  as  to  Patents  {q.v.),  trade  marks  and  copyright 
in  designs.  Anglo-French  relations  as  to  these  matters  are  regulated 
by  Orders  in  Council  (St.  E.  &  0.,  Eev.  1904,  vol.  ii.,  "Copyright,''  pp.  1, 
13 ;  ibid.,  vol.  ix.,  "  Patents,"  etc.,  p.  5).  The  Berne  Convention  Order 
in  Council  repeals  those  of  1852  and  1875. 

Extradition  {q.v.)  is  regulated  by  Treaties  of  August  14,  1876, 
and  February  13,  1896  {iUd.,  vol.  v.,  "Fugitive  Criminal,"  pp.  ^^,  97). 
In  1899  the  Anglo-French  Treaty  of  1876  was  extended  to  Tunis 
{ibid.,  p.  269).  Extradition  between  French  Guiana  to  Trinidad  is 
dealt  with  by  a  Trinidad  Ordinance  which  has  been  {ihid.,  p.  321) 
incorporated  with  the  Imperial  Acts. 

The  fisheries  in  the  narrow  seas  were  for  long  a  subject  of  dispute 
between  the  two  countries,  and  the  original  Convention  of  August  2, 
1839,  was  revised  by  that  of  JSTovember  11,  1867.  To  carry  out  this 
last  convention  the  Sea  Fisheries  Act,  1868,  31  &  32  Vict.  c.  45,  was 
passed;  but  that  Act  has  never  been  fully  brought  into  operation. 
See  Notification,  February  6,  1869  (St.  E.  &  0.,  Eev.  1904,  vol.  viii., 
"  Merchant  Shipping,"  p.  132).  By  Order  in  Council  thereunder  {ihid., 
p.  196),  French  sea-fishing  boats  forced  by  stress  of  weather  into 
British  ports  are  exempted  from  all  dues.  France  was  a  party  to 
the  International  Convention  of  May  6,  1882,  as  to  the  North  Sea 
Fisheries  {ihid.,  p.  139),  and  French  fishing  boats  are  subject  to  the 
Eegulations  made  by  Order  in  Council  {ihid.,  p.  194)  for  preserving 
good  order  among  foreign  sea-fishing  boats  when  within  the  exclusive 
fishery  limits  of  the  British  Islands. 

As  to  ships  and  shipping,  France  has  entered  into  numerous 
treaties  and  arrangements  with  Great  Britain  under  Agreement  of 
November    5,   1879    (Hertslet's    Treaties,   vol.   xiv.   p.    1205),   mutual 
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facilities  are  afiforded  for  the  relief  of  distressed  seamen  of  the  two 
countries,  and  provision  was  made  by  Order  in  Council  more  than 
half  a  century  ago  (St.  K.  &  0.,  Eev.  1904,  vol.  viii.,  "Merchant 
Shipping,"  p.  78)  for  the  apprehension  and  carrying  back  to  their 
ships  of  seamen  deserting  from  French  ships  in  any  part  of  His 
Majesty's  dominions.  France  adopted,  as  from  July,  1904,  the  existing 
British  rules  for  the  measurement  of  ships'  tonnage,  and  it  is  con- 
sequently provided  by  Order  in  Council  (St.  R  &  0.,  1904,  p.  551) 
that  French  ships  need  not  be  remeasured  in  any  port  or  place  in 
His  Majesty's  dominions,  but  that  their  certificates  of  registry,  if  of 
the  above  or  a  subsequent  date,  shall  be  evidence  of  the  tonnage. 
The  British  Eegulations  of  1896  for  preventing  collisions  at  sea  apply 
to  French  ships,  whether  within  British  jurisdiction  or  not  (St.  E.  &  0., 
Eev.  1904,  vol.  viii.,  "Merchant  Shipping,"  p.  285),  with  the  exception 
of  art.  9  (fishing  boats),  for  which  art.  10  of  the  Eules  of  1884  is 
(ibid.,  p.  263)  substituted. 

Postage  with  France  is  as  in  the  case  of  other  countries  regulated 
by  Treasury  Warrant:  there  is  parcel  post,  not  only  between  the 
United  Kingdom  and  France,  but  with  all  the  French  colonies  and 
the  New  Hebrides  (St.  E.  &  0.,  1906,  p.  534).  On  August  30,  1890, 
France  entered  into  a  convention  with  Great  Britain  as  to  the  postal 
service  between  the  dominions  of  the  two  powers,  and  by  Order  in 
Council  (St.  E.  &  0.,  Eev.  1904,  vol.  x.  p.  94)  the  Mail  Ships  Act,  1891, 
54  &  55  Vict.  c.  31,  was  applied  thereto;  by  subsequent  orders  the 
application  was  extended  to  the  whole  of  His  Majesty's  dominions 
except  the  Dominion  of  Canada  and  the  State  of  Victoria. 

An  International  Telegraph  Convention  (Hertslet's  Treaties,  vol. 
xiv.  p.  95)  was  held  at  St.  Petersburg,  July  10/22,  1875,  and  in 
accordance  therewith  the  Imperial  Telegraph  Act  Eegulations  (St.  E. 
&  0.,  1906,  pp.  735-763)  have  been  made,  which,  in  the  case  of  France, 
extend  to  press  telegrams. 

France  was  a  party  to  the  Brussels  General  Act  (St.  E.  &  0.,  1904, 
vol.  xi.,  "Slave  Trade,"  p.  1)  for  the  suppression  of  the  Slave  Trade, 
and  that  Act  has  been  by  Order  in  Council  {ibid.)  brought  within  the 
Imperial  Slave  Trade  Act,  1873. 

Colonicd  Possessio7is. — The  colonies  and  dependencies  of  France  cover 
an  area  of  four  million  square  miles,  or  twenty  times  that  of  the  mother 
country,  and  about  a  third  of  the  whole  British  Empire. 

Of  these  Algeria  is  regarded  as  an  integral  part  of  France,  and 
Tunis  is  a  French  protectorate  administered  by  the  French  Minister, 
British  consular  jurisdiction  having  been,  by  Order  in  Council  of 
December  31,  1883,  withdrawn  in  favour  of  the  French  tribunals. 
The  remainder  are  under  the  Colonial  Ministry,  and  comprise  the 
following  possessions: — French  Indo-China  (consisting  of  five  States, 
viz.,  Annam,  Cambodia,  Cochin-China,  Tonking,  and  Laos),  with  an 
area  of  a  quarter  of  a  million  square  miles.  Of  these,  the  third  and 
fourth  alone  are  strictly  colonies,  the  three  others  being  protectorates. 
The  only  other  Asian  possessions  of  France  are  five  towns  in  India. 

In  Africa,  France  possesses,  besides  Algeria  and  Tunis,  Madagascar 
(which,  having  been  a  protectorate  since  1890,  was  formally  declared 
a  colony  August  6,  1896,  and  in  area  approximates  to  the  size  of  French 
Indo-China),  the  French  Congo  (a  territory  twice  as  large),  the  French 
Somali  Coast  Protectorate,  the  colony  of  Eeunion,  with  the  dependencies 
of  Mayotte   and   the   Comoro   Islands,    and   the  extensive  regions  of 
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French  West  Africa,  including  the  Western  Sahara.  These  last  comprise 
the  five  colonies  of  Senegal,  French  Guinea,  the  Ivory  Coast,  Dahomey, 
and  Upper  Senegal — Niger.  The  last  named,  the  youngest  French 
colony,  and  the  protectorate  of  Senegal,  were  formed  in  1904  out  of  the 
vast  territories  of  Senegambia  and  the  Niger,  which,  as  reorganised  by 
Decree  of  October  1,  1902,  comprised  the  whole  of  the  Western  Sahara. 
The  whole  of  French  West  Africa  (which  forms  nearly  half  of  the  entire 
colonial  possessions  of  the  republic)  is  under  a  Governor- General,  under 
whom  the  Lieutenant-Governor  for  each  of  the  five  colonies  acts. 

The  American  possessions  of  France  comprise  her  four  oldest  colonies 
(all  acquired  nearly  300  years  ago),  viz.,  Guadeloupe,  Martinique,  Guiana, 
and  St.  Pierre  and  Miguelon. 

In  Oceania,  France  possesses  the  penal  settlement  of  New  Caledonia, 
and  various  protectorates  in  the  Eastern  Pacific,  the  most  important  of 
which  is  that  of  the  Tahiti  Islands. 

The  New  Hebrides  are  under  a  joint  Anglo-French  Protectorate  (see 
article  Pacific  Islands). 

Most  of  the  colonies  above  mentioned  enjoy  some  degree  of  self- 
government,  many  possessing  elective  councils.  The  older  ones  are 
directly  represented  in  the  home  legislature — Keunion,  Martinique,  and 
Guadeloupe  electing  each  a  senator  and  two  deputies,  French  India  a 
senator  and  a  deputy,  and  Senegal,  Guiana,  and  Cochin-China  each 
a  deputy.  There  is  also  a  special  council  for  the  whole  of  the  colonies 
consisting  of  these  colonial  senators  and  deputies,  delegates  from  the 
other  colonies,  and  a  number  of  official  experts. 

Andorra,  the  smallest  of  republics  (except  San  Marino,  q^.v),  and 
whose  territories  are  not  much  bigger  than  Eutlandshire,  is  under  the 
joint  sovereignty  of  France  and  Spain.  France  exercises  a  large  measure 
of  jurisdiction  in  the  empire  of  Morocco  {q.v.). 

[See  Statesman's  Year- Book ;  Bouting's  Etudes  de  Droit  Constitutionel, 
translated  by  E.  M.  Dicey ;  Currier's  Constitutional  and  Organic  Laws  of 
France ;  and  annual  reviews  of  the  Laws  and  Decrees  passed  each  year 
in  the  successive  numbers  of  the  Journal  of  Comparative  LegislatioUy 
particularly  that  for  1905,  by  M.  Pten6  A.  Faux,  N.  S.,  vol.  vii. 
p.  407.] 

Franchise. — The  term  franchise  is  defined  by  Blacks  tone 
(2  Black.  Coiyi.  37),  following  older  authorities,  as  a  royal  privilege 
or  branch  of  the  King's  prerogative  in  the  hands  of  a  subject.  It  is 
also  said  to  be  synonymous  with  the  term  Liberty,  though  the  latter 
is  usually  applied  to  the  class  of  franchises  conferring  immunities  of 
jurisdiction.  Franchises  are  of  various  kinds,  but  have  certain  features 
in  common.  They  are  all  in  theory  derived  from  a  royal  grant,  but 
may  in  some  cases  be  prescribed  for  (Co.  Litt.  114a;  2  Inst.  281; 
Williams,  Rights  of  Common  and  Other  Prescriptive  Rights,  p.  2 ;  Cruise, 
Digest,  vol.  iii.  p.  266).  A  franchise  must  be  granted  to  certain  persons; 
see,  however,  Goodman  v.  Mayor  of  Saltash,  1882,  7  App.  Cas.  633.  A 
new  franchise  must  not  be  granted  to  the  prejudice  of  an  existing  one, 
and  this  was  formerly  guarded  against  by  a  preliminary  inquiry  Ad 
QUOD  DAMNUM  {q.v.).  When  a  franchise  imposes  a  charge  upon  the 
subject,  as  of  taking  toll,  it  must  have  a  reasonable  commencement, 
that  is  to  say,  must  be  founded  on  a  good  consideration  {Mayor  of 
Nottingham  v.  Lamlert,  1738,  Willes,  107);  and  the  amount  payable 
must  not  be   out   of   all   proportion   to   the   services   rendered  (Stat. 
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Westm.  1;  3  Edw.  i.  c.  31 ;  2  Inst.  219).  "The  king  is  bound  by  his 
own  and  his  ancestors'  grants,  and  cannot  therefore  by  his  mere 
prerogative  take  away  vested  immunities  and  privileges"  (Chitty's  Prerog- 
ative, 132).  A  franchise  may  be  forfeited  for  misuser  or  abuser  or  disuser 
(Cruise,  Digest,  vol.  iii.  p.  267).  A  scire  facias  (q.v.)  to  repeal  the  grant  is 
the  proper  remedy  for  the  abuse  of  lawful  franchises,  a  quo  warranto  (q.v.) 
for  unlawful  usurpations.  Franchises  may,  of  course,  be  abolished  by 
an  Act  of  Parliament,  and  the  question  often  arises  whether  the  effect  of 
the  Act  is  merely  to  regulate  an  old  franchise,  or  to  abolish  it  and 
create  a  new  right  (see  the  Manchester  Corporation  v.  Lyons,  1882, 
22  Ch.  D.  287 ;  A.-G.  v.  Horner,  1884,  14  Q.  B.  D.  245 ;  Taylor  v. 
Mayor  and  Corporation  of  Windsor,  [1899]  A.  C.  41). 

Much  of  the  learning  connected  with  franchises  is  now  obsolete,  but 
an  excellent  account  of  the  origin  will  be  found  in  Pollock  and  Maitland's 
History  of  English  Laiv.  In  mediaeval  times  they  were  a  network  of 
immunities  spread  over  the  face  of  the  country,  conferring  exemptions 
on  the  tenants  on  the  Crown  lands,  or  the  lords  of  particular  franchises, 
or  particular  boroughs,  from  the  county  government  with  the  sheriff  at 
its  head,  and  even  in  many  cases  from  the  King's  Court  itself.  The 
highest  franchise  of  all  was  that  of  a  county  palatine,  which  conveyed  a 
delegation  of  almost  the  entire  sovereignty.  Such  were  Chester  and 
Durham,  the  Duchy  of  Lancaster,  and  in  earlier  times  Pembroke  and 
Hexhamshire.  The  Earls  of  Chester  and  Bishops  of  Durham  had  their 
own  baronial  councils,  and  the  counties  had  no  representatives  in  Parlia- 
ment until  the  reign  of  Henry  viii.  and  Charles  ii.  respectively.  They 
had  their  own  Courts  where  civil  and  criminal  justice  was  administered 
in  the  name  of  the  earl  or  bishop.  They  were  opened  to  the  justices  of 
assize  and  officers  of  the  King's  Court  by  27  Hen.  viii.  c.  24,  and  32 
Hen.  VIII.  c.  20;  but  Lancaster  and  Durham  had  Courts  of  Common 
Pleas  of  their  own  until  within  the  last  few  years,  and  have  still  Courts 
of  Chancery.  The  Isle  of  Ely  was  not  technically  a  county  palatine, 
but  the  franchises  of  the  bishop  were  scarcely  less  extensive.  They 
included  the  administration  of  civil  and  criminal  justice,  until  6  &  7 
Will.  IV.  c.  87,  which  deprived  the  bishop  of  his  secular  jurisdiction,  but 
still  left  the  isle  in  many  respects  outside  the  county  of  Cambridge,  an 
arrangement  perpetuated  in  the  Local  Government  Act,  1888,  constituting 
it  an  administrative  county. 

Another  franchise  is  that  of  holding  pleas  and  trying  causes,  or  the 
more  extensive  franchise  of  conusance  of  pleas,  which  gave  the  exclusive 
right  to  try  causes  arising  in  the  jurisdiction.  Such  right  must,  how- 
ever, be  claimed  in  each  case  by  the  bailiff  of  the  Court.  The  Crown 
could  not  establish  such  a  Court  of  equity,  or  delegate  the  power  to 
appoint  a  judge.  The  Municipal  Corporations  Act,  1835,  5  &  6  Will.  iv. 
c.  76,  ss.  107,  108,  abolished  the  chartered  criminal  and  Admiralty 
jurisdictions  in  boroughs,  but  sec.  118  continued  the  Courts  of  Eecord 
by  charter  or  custom  for  the  trial  of  civil  actions,  and  provided  for 
making  rules  to  regulate  their  practice.  See  also  the  Borough  and  Local 
Courts  of  Eecord  Act,  1872,  35  &  36  Yict.  c.  ^^,  and  the  provisions  of 
the  Municipal  Corporations  Act,  1882,  45  &  46  Vict.  c.  50,  ss.  175-189). 

The  return  of  writs  was  a  widely  granted  franchise  under  which  the 
sheriff  is  excluded  and  bound  to  send  writs  for  execution  either  to  the 
lord  or  bailiff  of  the  franchise.  The  sheriffs  execution  of  the  writ  is  not 
void,  but  renders  him  liable  to  an  action  at  the  hands  of  the  owner  of 
the  franchise.     As  to  the  non-omittas  clause,  and  for  information  on  this 
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subject,  see  Churchill  on  Sheriffs.  Liberties  of  this  kind  have  been 
annexed  to  adjoining  or  surrounding  counties  for  police  purposes  by 
2  &  3  Vict.  c.  93,  and  3  &  4  Vict.  c.  8 ;  and  provision  has  been  made  for 
uniting  them  to  such  counties  by  13  &  14  Vict.  c.  105.  They  are  merged 
in  such  counties  for  administrative  purposes  by  the  Local  Government 
Act,  1888,  51  &  52  Vict.  c.  41,  s.  48. 

Another  franchise  was  the  right  to  appoint  a  coroner,  such  as  was 
held  to  pass  under  the  words  attachiamenta  de  pladtis  coronce  in  Jewisen 
V.  Dijson,  1842,  6  St.  Tri.  N.  S.  1.  There  is  a  reservation  as  to  franchise 
coroners  in  the  Coroners  Act,  1887,  50  &  51  Vict.  c.  71,  s.  30. 

The  lowest  and  most  widely  diffused  jurisdictional  franchise  was 
that  of  view  of  frankpledge,  now  represented  by  Court  Leet,  for  the 
presentment  of  petty  offences.     (See  Court  Baron  and  Court  Leet.) 

The  grant  of  a  corporation  with  a  common  seal  and  perpetual 
succession  is  another  franchise.  Almost  the  whole  constitution  of 
media3val  towns  was  made  up  of  franchise ;  in  addition  to  those  already 
mentioned  they  obtained  right  to  elect  a  mayor  and  aldermen,  to  levy 
murage  for  mending  their  walls,  pavage  for  paving  the  streets,  to  take 
tolls  for  holding  fairs  and  markets,  and  to  be  free  from  such  tolls  them- 
selves elsewhere,  and  to  make  by-laws,  and  many  other  privileges.  (See 
Borough.)  Some  cities  were  constituted  counties  of  themselves,  such 
as  Bristol  and  Gloucester,  and  the  city  of  London  was  a  county  by  pre- 
scription. As  to  the  franchises  of  fairs  and  markets,  see  the  Keport  of 
the  Koyal  Commission  on  Market  Tolls  in  1888. 

[In  Bow  V.  Hart,  [1905]  1  K.  B.  592,  it  was  held  that  a  trade  mark 
is  not  a  "franchise"  within  the  meaning  of  sec.  56  of  the  County  Courts 
Act,  1888.] 

Full  information  on  the  franchises  connected  with  real  property, 
of  forest,  chase,  park,  free  warren,  manor,  court  leet,  wreck,  es trays, 
treasure  trove,  royal  fish,  free  fishery,  a  hundred,  holding  fairs  and 
markets,  and  taking  tolls  will  be  found  in  Cruise,  Digest,  vol.  iii.  And 
see  generally  Chitty's  Prerogative;  Viner;  Comyns;  and  1  Stephen, 
Commentaries,  635.  See  also  Forest,  Law  of  ;  Warren  ;  Manor  ;  Court 
Baron  and  Court  Leet;  Wreck;  Estrays;  Treasure  Trove;  Fish, 
Koyal  ;  Fisheries  ;  Hundred  ;  Markets  and  Fairs  ;  Tolls. 
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INTEODUCTOEY. 

General. — The  term  "  franchise,"  in  its  electoral  sense,  denotes  both 
the  right  of  voting  at  elections  and  the  qualifications  upon  which  that 
right  is  based.  In  this  article  it  is  proposed  to  set  forth,  as  briefly  as 
possible,  an  account  of  the  existing  law  relating  to  the  parliamentary 
franchise,  i.e.  the  right  of  voting  at  the  elections  for  the  return  of  mem- 
bers to  serve  in  Parliament,  and  the  various  qualifications  upon  which 
such  right  is  based. 

The  present  law  relating  to  the  subject  of  the  parliamentary 
franchise  is  to  be  found  in  several  statutes  dating  from  the  year 
1429,  and  in  the  numerous  judicial  decisions  upon  the  construction 
of  their  various  provisions.  The  more  important  of  the  enactments 
constituting  the  present  law  upon  the  subject  are  the  Statute  8  Hen. 
VL  c.  7 ;  the  Eepresentation  of  the  People  Act,  1832,  2  &  3  Will.  iv. 
c.  45,  commonly  known  as  the  Eeform  Act,  1832 ;  the  Eepresentation 
of  the  People  Act,  1867,  30  &  31  Vict.  c.  102;  and  the  Eepresentation 
of  the  People  Act,  1884,  48  &  49  Vict.  c.  3. 

History  of  the  Franchise. — It  is  not  within  the  scope  of  this 
article  to  give  any  detailed  historical  account  of  the-  franchise.  For 
information  as  to  the  history  of  the  parliamentary  franchise  in  counties 
and  boroughs  reference  must  be  made  to  the  recognised  authorities  upon 
constitutional  history,  and  to  the  authorities  mentioned  at  the  end  of 
this  article.  A  brief  historical  view  of  the  subject  is,  however,  essential 
to  the  understanding  of  the  present  law.     The  county  franchise  was 
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originally  vested  in  the  persons  who  were  entitled  to  attend  the  Sheriffs 
County  Court,  i.e.  the  freeholders  of  the  county.  A  statute  of  1406, 
7  Hen.  iv.  c.  15,  required  elections  to  be  held  in  the  full  County  Court, 
and  the  return  to  be  made  by  indenture.  The  first  enactment  of 
importance  affecting  and  regulating  the  county  franchise  was  the 
Statute  8  Hen.  vi.  c.  7,  which  restricted  the  right  of  voting  at  county 
elections  to  resident  freeholders  possessed  of  freehold  land  or  tene- 
ments of  the  annual  value  of  at  least  forty  shillings. 

The  county  franchise  remained  practically  unaltered  from  1429 
until  1832.  The  Representation  of  the  People  Act,  1832,  left  the 
ancient  forty  shilling  freehold  qualification  unchanged,  but  extended 
the  franchise  to  persons  not  in  occupation,  having  freeholds  of  the 
annual  value  of  £10;  to  holders  of  land  or  copyhold,  or  any  other 
tenure,  for  life  or  lives,  or  for  any  larger  estate,  of  the  annual  value 
of  £10 ;  to  leaseholders  for  the  unexpired  residue  of  any  term  originally 
created  for  not  less  than  sixty  years  of  the  annual  value  of  £10,  or  of 
any  term  originally  created  for  not  less  than  twenty  years  of  the  annual 
value  of  £50 ;  and  to  persons  occupying  as  tenants  who  were  bond  fide 
liable  to  a  rental  of  £50.  The  Representation  of  the  People  Act,  1867, 
extended  the  county  franchise  to  persons  in  occupation  as  owners  or 
tenants  of  lands  or  tenements  of  the  rateable  value  of  £12,  and  reduced 
the  qualifying  value  for  the  franchises  under  the  Act  of  1832,  in  respect 
of  freeholds  without  occupation,  lands  of  copyhold  and  other  tenure, 
and  leaseholds  for  sixty  years,  to  £5.  The  Act  of  1867  first  introduced 
the  qualifications  of  rating  and  payment  of  rates  as  incidents  of  the 
county  franchise. 

The  Representation  of  the  People  Act,  1884,  did  not  affect  the 
property  qualifications  for  the  county  franchise,  but  reduced  the  £12 
occupation  franchise  to  £10,  thus  assimilating  it  to  the  occupation 
franchise  as  existing  in  boroughs,  extended  the  existing  household  and 
lodger  franchise  in  boroughs  to  counties,  and  gave  the  county  (as  well 
as  the  borough)  franchise  to  persons  inhabiting  dwelling-houses  by 
virtue  of  any  office,  service,  or  employment. 

The  early  history  of  the  borough  franchise  is  involved  in  obscurity, 
and  many  different  theories  have  been  advanced  with  regard  to  it.  The 
right  of  voting  at  borough  elections  appears  to  have  been  variously 
vested  in  different  boroughs,  either  in  the  freemen  of  the  borough,  the 
holders  of  tenements  in  burgage  tenure,  the  householders  contributing 
to  scot  and  lot,  i.e.  local  rates,  or  in  the  corporation  or  members  of  the 
corporation  of  the  borough.  The  franchise  in  the  various  boroughs  was, 
in  fact,  regulated  by  local  usage,  charters,  resolutions  of  the  House  of 
Commons,  and  sometimes  by  special  Acts  of  Parliament.  The  Repre- 
sentation of  the  People  Act,  1832,  first  placed  the  borough  franchise 
on  a  uniform  statutory  basis  by  creating  an  occupation  franchise  in 
owners  and  tenants  who  occupied  houses  or  other  buildings  of  the 
annual  value  of  £10,  subject  to  certain  conditions  as  to  rating,  payment 
of  rates,  and  residence.  Certain  of  the  ancient  borough  franchises  were 
reserved,  some  merely  temporarily,  and  others  permanently.  The  Repre- 
sentation of  the  People  Act,  1867,  considerably  extended  the  borough 
franchise  by  the  creation  of  a  household  franchise,  by  which  every 
inhabitant  occupier  as  owner  or  tenant  of  any  dwelling-house  within 
the  borough  is,  subject  to  certain  conditions  as  to  residence,  rating,  and 
payment  of  rates,  entitled  to  vote.  The  same  Act  also  introduced  a 
lodger  franchise,  giving  the  right  to  vote  to  all  lodgers  who  have  occu- 
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pied  and  resided  for  a  year  in  lodgings  of  the  unfurnished  value  of  £10. 
The  Parliamentary  and  Municipal  Registration  Act,  1878,  41  &  42 
Vict.  c.  26,  by  definition  effected  a  further  extension  of  this  franchise. 
Lastly,  the  Representation  of  the  People  Act,  1884,  as  is  mentioned 
above,  made  the  household  and  lodger  franchise  uniform  in  counties 
and  boroughs,  assimilated  the  occupation  franchise  in  counties  and 
boroughs,  and  introduced  the  service  franchise  in  counties  and 
boroughs. 

The  franchises  conferred  by  the  Representation  of  the  People  Act, 
1867,  were,  by  sec.  56  of  that  Act,  declared  to  be  in  addition  to,  and 
not  in  substitution  for,  any  existing  franchises.  The  franchises  intro- 
duced by  the  Representation  of  the  People  Act,  1884,  were,  on  the 
other  hand,  declared  to  be  in  substitution  for  those  conferred  by  the 
enactments  repealed  by  that  Act.  It  may  be  said,  therefore,  that  the 
Act  of  1884  is  the  basis  of  the  present  law,  that  statute  having  effected 
a  wide  extension  of  the  franchise,  and  having  repealed  and  embodied 
some  (though  by  no  means  all)  of  the  provisions  of  the  earlier  Acts. 
Many  of  the  provisions  of  the  earlier  Acts,  including  those  of  1429, 1832, 
and  1867,  are,  indeed,  still  in  force,  and  have  to  be  read  into  the  Act  of 
1884.  Owing  to  the  gradual  legislative  extension  of  the  franchise  at 
various  periods,  but  more  especially  to  the  method  of  legislation  adopted, 
the  statute  law  upon  the  subject  is  involved  in  complexity.  A  statute 
consolidating  the  existing  enactments,  and  incorporating  the  results  of 
the  minute  judicial  interpretation  to  which  their  various  clauses  have 
been  subjected  in  the  very  numerous  cases  that  have  been  before  the 
Courts,  would  be  of  considerable  utility  in  lending  perspicuity  to  the 
subject. 

The  qualifications  upon  which  at  the  present  time  the  right  to  vote 
is  based  are,  in  short,  ownership,  occupation,  and  residence.  Formerly, 
as  we  have  seen,  the  qualifications  for  the  county  franchise  differed  to 
a  large  extent  from  those  for  the  borough  franchise.  The  tendency 
of  modern  legislation  appears  to  have  been  to  assimilate  the  quali- 
fications giving  the  right  to  vote  in  counties  and  boroughs.  Such 
assimilation,  however,  is  by  no  means  complete,  and  in  this  article 
it  will  be  convenient  to  consider  the  county  and  borough  franchises 
separately. 

Registration. — By  the  effect  of  modern  legislation  registration  is 
in  all  cases  a  condition  precedent  to  the  exercise  of  the  parliamentary 
franchise.  ISTo  one  is  entitled  to  vote  at  any  election  unless  his 
name  is  duly  registered  upon  the  list  of  voters  for  the  county  or 
borough  in  respect  of  which  the  election  is  held.  For  information 
as  to  the  law  relating  to  the  registration  of  electors,  see  the  article 
Registration. 

The  Ballot  Act,  1872,  35  &  36  Vict.  c.  33,  s.  7,  provides  that  a  person 
shall  not  be  entitled  to  vote  unless  his  name  is  on  the  register  of  voters 
for  the  time  being  in  force,  and  that  every  person  whose  name  is  on  such 
register  shall  be  entitled  to  demand  and  receive  a  ballot-paper  and  to 
vote  (see  Ballot).  This,  however,  as  indeed  the  statute  expressly  pro- 
vides (see  sec.  7),  does  not  entitle  any  person  to  vote  who  is  prohibited 
from  voting  by  any  statute  or  by  the  common  law  of  Parliament. 
Before  considering  in  detail  the  proprietary  and  other  qualifications 
and  conditions  which  are  requisite  to  confer  the  right  of  voting,  it 
is  desirable,  therefore,  to  enumerate  the  various  classes  of  persons  who 
are  legally  incapacitated  for  its  exercise. 
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PERSONS  DISQUALIFIED   EOR  THE   FRANCHISE. 

There  are  certain  persons  who,  by  reason  of  disqualification,  either 
by  the  common  law  or  by  statute,  attaching  to  themselves  personally  or 
as  members  of  a  class,  are  precluded  from  being  registered  as  electors  and 
from  exercising  the  parliamentary  franchise  for  which  in  other  respects 
they  may  be  qualified.  Thus  the  Representation  of  the  People  Acts  of 
1832  and  1867,  in  creating  new  franchises,  expressly  limit  them  to  male 
persons  of  full  age  and  not  subject  to  any  legal  incapacity  (see  ss.  19,  20, 
and  27  of  the  Act  of  1832;  ss.  3,  4,  5,  and  6  of  the  Act  of  1867).  And 
the  Representation  of  the  People  Act,  1884,  in  creating  new  qualifica- 
tions for  the  franchise,  in  no  case  confers  any  right  to  be  registered  as  a 
voter  or  to  vote  on  any  person  who  is  subject  to  any  legal  incapacity  (see 
Representation  of  the  People  Act,  1884,  s.  10). 

Aliens. — Aliens,  i.e.  persons  who  are  not  British  subjects,  are  at 
common  law  under  a  disqualification  for  voting  at  parliamentary  elec- 
tions (see  Westminster,  1698,  12  Com.  Journ.  367 ;  Middlesex,  1804, 
2  Peck.  118;  Isaacson  v.  Durant  (Stepney),  1886,  17  Q.  B.  D.  54). 
Under  the  Naturalisation  Act,  1870,  33  &  34  Vict.  c.  14,  s.  2,  aliens 
are  enabled  to  hold  property,  real  and  personal,  but  they  are  not 
thereby  qualified  for  any  office,  or  for  any  municipal,  parliamentary, 
or  other  franchise.  Naturalised  aliens,  however,  are  capable  of  acquir- 
ing the  franchise  {ihid.  s.  7).  As  to  who  are  aliens,  what  constitutes 
British  nationality,  and  as  to  how  persons  may  become  naturalised 
British  subjects,  see  the  articles  Alien  ;  Denizen  ;  Nationality  ; 
Natural-born,  Native-born  Subject;  Naturalisation. 

Women. — Women  are  by  reason  of  sex  disqualified  at  common  law 
for  voting  at  parliamentary  elections,  and  are  not  entitled  either  to  the 
county  or  the  borough  franchise  (see  4  Inst.  5 ;  Chorlton  v.  Lings,  1868, 
L.  R.  4  C.  P.  374;  Chorlton  v.  Kessler,  1868,  L.  R.  4  C.  P.  397;  see  also 
the  judgments  in  Beresford  Hope  v.  Lady  Sandhurst,  1889,  23  Q.  B.  D.  79  ; 
and  the  article  Women). 

Infants. — Persons  under  the  age  of  twenty-one  years  are  incapaci- 
tated for  voting  by  common  law  (see  Tavistock,  1691,  10  Com.  Journ. 
576),  and  also  by  statute  (7  &  8  Will.  in.  c.  25,  s.  7). 

Insane  Persons. — Idiots  and  lunatics  are  under  an  incapacity  at 
common  law  (see  Bedfordshire,  1785,  2  Lud.  567);  but  the  vote  of  a 
lunatic  during  a  lucid  interval  may  be  good  (Bridgewater,  1805,  1  Peck. 
108).    See  Idiot  ;  Lunacy. 

Felons. — Persons  convicted  of  treason  or  felony  for  which  they  are 
under  sentence  of  death,  penal  servitude,  or  imprisonment  with  hard 
labour  or  exceeding  twelve  months,  are  incapable  of  exercising  any 
franchise  until  they  have  suffered  the  punishment  to  which  they  have 
been  sentenced  or  such  other  punishment  as  by  competent  authority 
may  be  substituted  for  it,  or  have  received  a  free  pardon  (Forfeiture 
Act,  1870,  33  &  34  Vict.  c.  28,  s.  1). 

Corporations. — The  members  of  a  corporation  aggregate,  whether 
it  be  an  ecclesiastical,  eleemosynary,  or  civil  corporation,  are  not  entitled 
to  vote  in  respect  of  the  property  of  the  corporation  (see  Middlesex, 
BelVs  Case,  1804,  2  Peck.  113;  Wingfield's  Case,  1804,  ihid.  113;  Heath 
V.  Haynes,  1857,  3  C.  B.  N.  S.  389 ;  Bulmer  v.  Norris,  1864,  9  C.  B.  N.  S. 
19;  Acland  v.  Lewis,  1864,  ihid.  32;  Durant  v.  Kennett,  1869,  L.  R. 
5  C.  P.  262 ;  Harris  v.  Phillips,  [1891]  1  Q.  B.  267).     See  Corporation. 

Peers. — The  parliamentary  franchise   is  restricted  to  commoners. 
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Peers  of  Parliament  are  disqualified  for  voting  (see  2  Inst.  29 ;  Win- 
chester,  1690,  10  Com.  Journ.  447;  4  ibid.  2,  15;  Maiden,  1699,  13  Com. 
Journ.  64;  57  Com.  Journ.  34;  ibid.  376;  IJarl  Beauchamp  v.  The 
Overseers  of  Madresfield,  1872,  L.  E.  8  C.  P.  245 ;  Lord  Rendlesham  v. 
Haivard,  1873,  L.  E.  9  C.  P.  252).  This  applies  also  to  University 
Elections.     {Marquis  of  Bristol  v.  Beck,  1907,  96  L.  T.  55). 

Persons  Guilty  of  Corrupt  and  Illegal  Practices. — Any  person 
convicted  upon  indictment  of  any  corrupt  practice  is  incapacitated  for 
seven  years  from  the  date  of  conviction  from  being  registered  as  a  voter 
and  from  voting  at  any  parliamentary  election  (Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  46  &  47  Vict.  c.  51,  ss.  4  &  6  (3);  see 
also  Public  Bodies  Corrupt  Practices  Act,  1889,  52  &  53  Vict.  c.  69, 
s.  2  {d)).  And  any  person  convicted  upon  indictment  of  any  illegal 
practice  is  incapacitated  for  five  years  from  the  date  of  conviction  from 
being  registered  as  an  elector  or  from  voting  at  any  parliamentary 
election  within  the  county  or  borough  in  which  the  illegal  practice  was 
committed  (Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  s.  10). 
See  Corrupt  Practices  ;  Illegal  Practices.  As  to  similar  disqualifica- 
tions consequent  upon  the  report  of  an  Election  Court  upon  the  trial 
of  an  election  petition,  see  ibid.,  ss.  11, 19,  and  23.  But  though  a  person 
reported  guilty  of  corrupt  practices  at  the  trial  of  an  election  petition  is 
incapable  of  voting,  if  his  name  is  actually  on  a  list  of  persons  entitled 
to  vote,  he  can  effectually  give  notice  of  objection  to  voters  on  the  list 
{Barr  v.  Chambers,  1890,  22  L.  E.  Ir.  264).  See  also  Corrupt  Practices  ; 
Election  Commissioners;  Election  Petition;  Illegal  Practices; 
Eelief. 

Persons  Employed  at  Elections. — Persons  retained  or  employed 
for  reward  by  or  on  behalf  of  a  candidate  for  the  purposes  of  an  election 
as  agent,  clerk,  messenger,  or  in  any  other  employment,  may  not  vote 
at  such  election,  and  if  proved  to  have  voted  their  votes  will  be  struck 
off  on  a  scrutiny  (see  Ballot  Act,  1872,  35  &  36  Vict.  c.  33,  s.  25 ;  see 
Scrutiny).  A  Eeturning  Officer  at  an  election  may  not  vote  except 
to  give  a  casting  vote  (see  Ballot  Act,  1872,  s.  2;  see  also  Casting 
Vote  ;  Eeturning  Officer).  A  candidate,  however,  is  under  no  such 
disability  (see  Harwich,  1803,  1  Peck,  383).  As  to  voting  by  the  police 
at  elections,  see  the  Police  Disabilities  Eemoval  Act,  1887,  50  &  51  Vict. 
c.  9,  and  the  Police  Disabilities  Eemoval  Act,  1893,  56  &  57  Vict.  c.  6). 

Persons  receiving  Parochial  Eelief  or  Alms. — The  receipt  of 
parochial  relief  or  alms  was  at  common  law  a  disqualification  as  affecting 
the  independence  of  a  voter.  It  is  now  provided  by  statute  that  no  one 
is  entitled  to  be  registered  in  any  year  as  a  voter  for  any  city  or  borough 
who,  within  twelve  calendar  months  previous  to  the  15th  July  in  such 
year,  has  received  parochial  relief  or  other  alms  which  by  the  law  of 
Parliament  disqualify  (Eepresentation  of  the  People  Act,  1832,  s.  36 ; 
Parliamentary  and  Municipal  Eegistration  Act,  1878,  s.  7).  This  dis- 
qualification of  persons  in  receipt  of  parochial  relief  from  being  registered 
as  voters  for  a  borough  is  applied  to  counties  by  the  Eepresentation  of 
the  People  Act,  1867,  s.  40.  The  acceptance  of  a  sum  of  money  dis- 
tributed by  the  trustees  of  a  private  local  charity  is  a  receipt  of  alms 
which  will  disqualify  for  registration  (Harrison  v.  Carter,  1876,  2  C.  P.  D. 
26).  See  further  as  to  what  amounts  to  the  receipt  of  alms  with  regard 
to  the  disqualification  for  voting  by  receipt  of  alms,  Mashiter  v.  Dunn, 
1848,  6  C.  B.  30 ;  Devenish  v.  Digby,  1862,  13  C.  B.  N.  S.  28 ;  Trotter  v. 
Trevor,  1862,  ibid.  50 ;  Smith  v.  Hall,  1863,  15  C.  B.  N.  S.  485 ;  Honey- 
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hone  V.  Hamlridge,  1886,  18  Q.  B.  D.  418;  Edwards  v.  Lloyd,  1887, 
20  Q.  B.  D.  302 ;  Daniels  v.  Allard,  1887,  1  Fox  Reg.  70 ;  Dix  v.  Kent, 
1890,  ibid.  186 ;  Coiven  v.  Town  Clerk  of  Kingston-wpon-Hidl,  [1897] 
1  Q.  B.  273 ;  1  Fox  Reg.  96 ;  Kirhlwnse  v.  Bldkeway,  [1902]  1  K.  B.  306. 

Certain  classes  of  medical  relief,  however,  are  by  statute  made 
exceptions  to  the  rule  that  parochial  relief  will  disqualify  (see  the 
Vaccination  Act,  1867,  30  &  31  Vict.  c.  84,  s.  26 ;  the  Medical  Relief 
Disqualification  Removal  Act,  1885,  48  &  49  Vict.  c.  46;  the  Public 
Health  (London)  Act,  1891,  54  &  55  Vict.  c.  76,  s.  80  (4)). 

The  Unemployed  Workmen  Act,  1905,  5  Edw.  vii.  c.  18,  s.  1  (7), 
enacts  that  the  provision  of  temporary  work  or  other  assistance  for  any 
person  under  that  Act  shall  not  disentitle  him  to  be  registered  or  to 
vote  as  a  parliamentary,  county,  or  parochial  elector,  or  as  a  burgess. 

The  Seed  Potatoes  Supply  (Ireland)  Act,  1906,  6  Edw.  vii.  c.  3,  s.  3, 
provides  that  no  electoral  disability  or  loss  of  parliamentary  or  other 
franchise  shall  be  incurred  by  any  voter  by  reason  of  the  purchase  of 
seed  potatoes  under  the  Act. 

COUNTY  FRANCHISE. 

Present  Qualifications. — The  county  franchise  at  the  present  time 
is  based  upon  qualifications  either  of  (1)  ownership  of  freehold,  copyhold, 
or  leasehold  property  of  a  certain  value ;  or  (2)  occupation,  under  which 
head  is  included  the  £50  rental  franchise,  the  £10  occupation  franchise, 
and  the  household  and  lodger  franchise. 

(1)  The  Ownership  Franchise — Freeholds. — A  person  is  entitled 
to  be  registered  as  a  parliamentary  elector,  and  when  registered  to  vote, 
who  is  beneficially  entitled  at  law  or  in  equity  to  (i.)  a  freehold  estate 
of  inheritance  in  lands  or  tenements  of  the  clear  yearly  value  of  forty 
shillings ;  or  (ii.)  a  freehold  estate  for  life  or  lives  in  lands  or  tenements 
of  the  clear  yearly  value  of  £5,  or  if  he  is  in  actual  and  hond  fide  occupa- 
tion, or,  if  the  lands  and  tenements  came  to  him  by  marriage,  marriage 
settlement,  devise,  or  promotion  to  any  benefice  or  any  office,  of  the 
clear  yearly  value  of  forty  shillings. 

The  clear  annual  value  of  the  estate  must  be  over  and  above  all 
rents  and  charges  payable  out  of  or  in  respect  of  the  same. 

He  must  also  have  been  in  actual  possession  or  receipt  of  the  rents 
and  profits  to  his  own  use  for  six  calendar  months  next  previous  to  the 
15th  July  in  the  year  in  which  he  is  registered,  unless  the  property  was 
acquired  by  him  within  that  period  by  descent,  succession,  marriage, 
marriage  settlement,  devise,  or  promotion  to  any  office  or  benefice. 

See  8  Hen.  vi.  c.  7;  the  Representation  of  the  People  Act,  1832, 
ss.  18,  23,  and  26  ;  the  Parliamentary  Voters  Registration  Act,  1843, 
6  &  7  Vict.  c.  18,  s.  74;  and  the  Representation  of  the  People  Act, 
1884,  s.  4. 

As  to  the  meaning  and  nature  of  freehold  tenure  and  as  to  the 
various  classes  of  freehold  interests,  see  Freehold.     See  also  Estates. 

Clear  Yearly  Value, — As  to  the  mode  of  ascertaining  the  clear  yearly 
value  of  a  freehold,  see  Bedfordshire,  BlackwelVs  Case,  1785,  2  Lud.  448. 
In  Asthury  v.  Henderson,  1854,  15  C.  B.  251,  it  was  held  that  where 
land,  though  in  fact  unoccupied  and  unprofitable,  would  be  worth  a 
ground  rent  of  at  least  £15  annually  if  let  on  a  building  lease,  but  would 
otherwise  be  less  than  the  annual  value  of  forty  shillings,  it  was  of  the 
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clear  annual  value  of  forty  shillings.  Capacity  for  profit  is  the  criterion 
of  value  for  the  purpose  of  the  franchise.  Expenditure  necessary  for 
the  collection  of  rents  must  be  deducted  in  ascertaining  the  clear  yearly 
value,  and  if  the  value  is  thereby  reduced  below  forty  shillings,  the 
owner  will  not  be  entitled  to  be  registered  as  voter  in  respect  of  such 
property  (see  Sherlock  v.  Steioard,  1859,  7  C.  B.  N.  S.  21);  but  a 
voluntary  outlay  by  a  landlord  for  improvements  not  being  necessary, 
in  order  to  obtain  the  qualifying  rent  ought  not  to  be  deducted  (see 
BucJdey  V.  Wrir/lei/,  1871,  L.  E.  7  C.  P.  185). 

As  to  the  deduction  of  rates  and  taxes  in  ascertaining  such  value, 
see  the  Parliamentary  Elections  Act,  1744,  18  Geo.  ii.  c.  18,  s.  6 ;  the 
Parliamentary  Elections  Act,  1745,  19  Geo.  ii.  c.  28,  s.  5;  Eepresenta- 
tion  of  the  People  Act,  1832,  s.  21. 

Bent-charges. — No  person  is  entitled  to  be  registered  as  a  voter  in 
respect  of  the  ownership  of  any  rent-charge  except  the  owner  of  the 
whole  tithe  rent-charge  of  a  rectory,  vicarage,  chapelry,  or  benefice  to 
which  an  apportionment  of  tithe  rent-charge  has  been  made  in  respect 
of  any  portion  of  tithes  (Eepresentation  of  the  People  Act,  1884,  s.  4  (1)) ; 
the  rights  of  persons  registered  at  the  date  of  the  passing  of  the  Act  are 
not,  however,  affected  by  this  provision,  see  ihicl.y  s.  10;  see  also  Reade 
V.  Pdcharcls,  1899,  63  J.  P.  759). 

Mortgages. — No  mortgagee  of  lands  or  tenements  is  entitled  to  vote 
in  counties  or  boroughs  by  reason  of  his  mortgage  unless  he  is  in  actual 
possession  or  in  receipt  of  the  rents  and  profits,  but  the  mortgagor  in 
actual  possession  or  in  receipt  of  the  rents  and  profits  is  entitled  to  vote 
notwithstanding  the  mortgage  (Parliamentary  Voters  Eegistration  Act, 
1843,  s.  74).  As  to  charges  reducing  the  annual  value  of  freeholds  as 
against  a  mortgagor  in  possession,  see  Coioland  v.  Bartlett,  1848,  6  C.  B. 
18;  Lee  v.  Hutchinson,  1850,  8  0.  B.  16;  Beamish  v.  Stoke,  1851,  11 
€.  B.  29. 

Trusts. — A  trustee  of  any  lands  or  tenements  has  not,  in  any  case, 
a  right  to  vote  by  reason  of  his  trust  estate  therein,  but  the  cestui-que 
trust  in  actual  possession  or  in  receipt  of  the  rents  and  profits  thereof 
may  vote  for  the  same  notwithstanding  the  trust  (ibid.).  A  cestui-que 
trust  who  has,  however,  merely  an  equitable  right  to  the  possession  of 
land  without  "  actual  possession  or  receipt  of  the  rents  and  profits  "  is 
not  qualified  to  vote  {Anelay  v.  Leivis,  1855,  17  C.  B.  316). 

EquitaUe  Freeholds. — As  to  what  is  a  sufficient  equitable  estate  in 
freeholds  to  confer  a  vote,  see  Simpson  v.  Wilkinson,  1844,  7  Man.  &  G. 
50;  66  E.  E.  667;  Baxter  v.  Broiun,  1845,  ibid.  198;  66  E.  E.  706; 
Bidmer  v.  Norris,  1860,  9  C.  B.  N.  S.  19;  Freeman  v.  Gainsford,  1861, 
11  C.  B.  N.  S.  68;  Steele  v.  Bosworth,  1864,  18  C.  B.  K  S.  22;  Roberts 
Y.Percivcd,  1864,  ibid.  36;  Freeman  v.  Gainsford,  1865,  ibid.  185;  Simey 
V.  Marshall,  1872,  L.  E.  8  C.  P.  269 ;  Watson  v.  Black,  1885,  16  Q.  B.  D. 
270;  Harris  v.  Phillips,  [1891]  1  Q.  B.  267. 

Fraudulent  Conveyances. — As  to  the  effect  of  fraudulent  conveyances 
of  freeholds  for  the  purpose  of  creating  votes,  see  Eaggot  Vote. 

Joint  Owners. — Where  two  or  more  persons  are  owners  a§  joint- 
tenants  or  tenants  in  common,  one  only  of  them  is  entitled  to  be 
registered  as  a  voter,  and  when  registered  to  vote  at  an  election.  But 
where  such  owners  have  derived  their  interest  by  descent,  succession, 
marriage,  marriage  settlement,  or  will,  or  where  they  occupy  the  land 
or  tenement,  and  are  bond  fide  engaged  as  partners  carrying  on  trade  or 
business  thereon,  each  of  them  whose  interest  is  sufficient  to  confer  on 
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him  a  qualification  as  a  voter  is  entitled  to  be  registered  as  a  voter  in 
respect  of  such  ownership,  and  when  registered  to  vote  at  an  election 
(Eepresentation  of  the  People  Act,  1884,  s.  4  (2)).  The  value  of  the 
interest  of  each  such  owner  where  not  otherwise  legally  defined  is  to  be 
ascertained  by  the  division  of  the  total  value  of  the  land  or  tenement 
equally  among  the  whole  of  such  owners  {ibid.).  These  provisions  as 
to  joint  owners  apply  to  copyholds  and  leaseholds  as  well  as  to 
freeholds. 

Copyholds,  etc. — A  person  is  entitled  to  be  registered  as  a  parlia- 
mentary elector,  and  when  registered  to  vote,  who  is  beneficially  entitled 
at  law  or  in  equity  to  an  estate  for  life  or  lives  or  any  larger  estate  in 
lands  or  tenements  of  copyhold  or  any  other  customary  tenure  of  the 
clear  yearly  value  of  £5  over  and  above  all  rents  and  charges  payable 
out  of  or  in  respect  of  the  same  (see  the  Eepresentation  of  the  People 
Act,  1867,  s.  5). 

He  must  have  been  in  actual  possession  or  receipt  of  the  rents  and 
profits  to  his  own  use  for  six  calendar  months  next  previously  to  the 
15th  of  July  in  the  year  in  which  he  is  registered,  unless  the  property 
was  acquired  by  him  within  that  period  by  descent,  succession,  marriage, 
marriage  settlement,  devise,  or  promotion  to  any  benefice  or  any  office 
(see  the  Eepresentation  of  the  People  Act,  1832,  s.  26 ;  Eepresentation 
of  the  People  Act,  1867,  s.  5). 

No  one  is,  however,  entitled  to  vote  for  a  county  in  respect  of 
tenements  of  copyhold  or  other  customary  tenure  situate  in  a  borough 
which  would  confer  a  vote  for  the  borough  (see  Eepresentation  of  the 
People  Act,  1832,  s.  25 ;  Eepresentation  of  the  People  Act,  1867,  s.  59 ;. 
see  also  Proctor  v.  Annison,  1859,  7  C.  B.  N.  S.  48). 

As  to  the  nature  of  copyhold  and  other  customary  tenures,  see 
the  articles  Ancient  Demesne  ;  Copyhold  ;  Customaey  Freehold. 

Leaseholds. — A  person  is  entitled  to  be  registered  as  a  parliamen- 
tary elector,  and  when  registered  to  vote,  who,  on  the  15th  July  in  the 
year  in  which  he  is  registered,  is  entitled  either  at  law  or  in  equity  as- 
lessee,  sub-lessee  (see  Chorlton  v.  The  Overseers  of  Stretford,  1871,  L.  E. 
7  C.  P.  198),  or  assignee  to,  and  if,  as  sub-lessee  or  assignee  of  any 
underlease,  has  been  in  actual  occupation  of  any  lands  or  tenements  of 
freehold  or  of  any  other  tenure,  either  (1)  for  the  unexpired  residue,, 
whatever  it  may  be,  of  any  term  originally  created  for  a  period  of  not 
less  than  sixty  years,  of  the  clear  yearly  value  of  not  less  than  £5  over 
and  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the  same ;. 
or  (2)  for  the  unexpired  residue,  whatever  it  may  be,  of  any  term  origin- 
ally created  for  a  period  of  not  less  than  twenty  years,  of  the  clear 
yearly  value  of  £50  over  and  above  all  rents  and  charges  payable  out  of 
or  in  respect  of  the  same  (see  Eepresentation  of  the  People  Act,  1832^ 
s.  20 ;  Eepresentation  of  the  People  Act,  1867,  ss.  5,  56,  and  59).  He 
must  also  have  been  in  actual  possession  or  receipt  of  the  rents  and 
profits  of  such  lands  or  tenements  to  his  own  use  for  the  whole  of  the 
twelve  calendar  months  next  previous  to  the  15th  of  July  in  the  year 
in  which  he  is  registered,  unless  such  lands  or  tenements  came  to  him 
within  such  twelve  months  by  descent,  succession,  marriage,  marriage 
settlement,  devise,  or  promotion  to  any  benefice  or  to  any  office  (see 
Eepresentation  of  the  People  Act,  1832,  s.  26 ;  Eepresentation  of  the 
People  Act,  1867,  ss.  56  and  59).  A  right  under  a  contract  to  have  a 
lease  granted  at  a  future  time  on  the  fulfilment  of  certain  conditions,, 
does  not  entitle  the  intended  lessee  to  be  registered  as  a  voter  even  though 
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he  be  in  possession  pending  the  fulfilment  of  the  conditions  (Trotter  v. 
Watson,  1869,  L.  E.  4  C.  P.  434). 

No  one,  however,  is  entitled  to  vote  for  a  county  in  respect  of  lease- 
hold tenements  situate  in  a  borough  which  would  confer  a  vote  for  the 
borough  (see  Representation  of  the  People  Act,  1832,  s.  25 ;  Representa- 
tion of  the  People  Act,  1867,  s.  59 ;  Chorlton  v.  Johnson,  Bunting's  Case, 
1868,  L.  R.  4  C.  P.  426 ;  but  see  Wehh  v.  The  Overseers  of  Aston,  1843, 
5Man.  &G.  14;  63  R.  R.  218). 

As  to  the  nature  of  leasehold  property,  see  the  article  Leasehold  ; 
see  also  the  articles  Sub-lease  ;  Underlease. 

In  order  to  constitute  a  qualification,  the  leasehold  tenement  must 
be  such  as  is  capable  of  actual  occupation.  A  rent-charge,  therefore,  is 
not  sufficient  (see  Warhurto7i  v.  The  Overseers  of  Denton,  1870,  L.  R. 

6  C.  P.  267 ;  see  also  Chorlton  v.  The  Overseers  of  Stretford,  1871,  L.  R. 

7  C.  P.,  at  p.  200). 

(2)  Occupation  Franchise — Fifty  Pounds  Rental. — A  person  is 
entitled  to  be  registered  as  a  parliamentary  elector  in  a  county,  and 
when  registered  to  vote,  who,  on  the  loth  July  in  the  year  in  which  he 
is  registered,  is  an  occupier  as  tenant  of  some  land  or  tenement  for 
which  he  is  hond  fide,  liable  to  a  yearly  rent  of  not  less  than  £50  (see 
Representation  of  the  People  Act,  1832,  s.  20 ;  Parliamentary  and 
Municipal  Registration  Act,  1878,  s.  7 ;  Registration  Act,  1885,  s.  12). 
Such  land  or  tenement  must  have  been  occupied  by  him  for  the  whole 
of  the  twelve  months  immediately  preceding  the  said  15th  July  (see 
Representation  of  the  People  Act,  1832,  s.  26 ;  Parliamentary  and 
Municipal  Registration  Act,  1878,  s.  7 ;  Registration  Act,  1885,  s.  12). 
And  he  must  have  been  registered  as  an  elector  in  respect  of  such  occu- 
pation in  the  register  of  electors  in  force  during  the  year  1884  (Parlia- 
mentary Registration  Act,  1843,  s.  73 ;  Representation  of  the  People 
Act,  1884,  ss.  10,  12,  and  Sched.  II.  Part  L). 

This  qualification  now  only  exists  with  regard  to  persons  who  were 
registered  in  respect  of  it  at  the  date  of  the  passing  of  the  Representation 
of  the  People  Act,  1884. 

Ten  Pounds  Occupation. — A  person  is  entitled  to  be  registered  as  a 
parliamentary  elector  in  a  county  who,  on  the  15th  July  in  the  year  in 
which  he  is  registered  is,  and  during  the  whole  twelve  months  imme- 
diately preceding  that  day  has  been,  an  occupier  as  owner  or  tenant  of 
some  land  or  tenement  within  the  county  of  the  clear  yearly  value  of 
not  less  than  £10  (see  Representation  of  the  People  Act,  1867,  s.  6; 
Representation  of  the  People  Act,  1884,  ss.  5,  11,  and  12).  During 
such  twelve  months  he  or  some  other  person  must  have  been  rated  to 
all  the  poor-rates  made  in  respect  of  such  land  or  tenement,  and  all 
sums  due  in  respect  of  such  land  or  tenement  on  account  of  any  poor- 
rate  made  and  allowed  during  the  twelve  months  immediately  preceding 
the  5th  of  January  in  the  year  in  which  such  person  is  registered  must 
have  been  paid  on  or  before  the  following  20th  of  July  (see  Representa- 
tion of  the  People  Act,  1867,  s.  6 ;  Representation  of  the  People  Act, 
1884,  ss.  5,  11,  and  12). 

But  no  one  is  entitled  to  vote  for  a  county  in  respect  of  the  occupa- 
tion of  any  land  or  tenement  situate  in  a  borough  (Representation  of  the 
People  Act,  1884,  s.  6). 

Joint  Occttpiers. — Where  two  or  more  persons  jointly  are  such 
occupiers,  and  the  clear  yearly  value  of  the  land  or  tenement  is  such  as 
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to  give  £10  or  more  for  each  occupier,  two  of  such  occupiers  are  entitled 
to  be  registered  as  electors ;  but  no  more  are  entitled  to  be  registered, 
unless  they  derived  the  property  by  descent,  succession,  marriage, 
marriage  settlement,  or  devise,  or  unless  they  are  honct  fide  engaged  as 
partners  carrying  on  any  trade  or  business  thereon,  in  any  of  which  cases 
all  may  be  registered  it*  the  clear  yearly  value  is  sufficient  to  give  £10 
for  each  occupier  (see  Representation  of  the  People  Act,  1867,  s.  27; 
Representation  of  the  People  Act,  1884,  ss.  5, 11,  and  12  :  see  also  Kirhy 
V.  Barher,  1905,  54  W.  R.  119). 

Successive  Occu2iatio7is. — Different  premises  occupied  in  immediate 
succession  by  any  person  as  owner  or  tenant  during  the  said  twelve 
months  will  have  the  same  effect  in  qualifying  him  to  vote  as  a  continued 
occupation  of  the  same  premises  (see  Representation  of  the  People 
Act,  1867,  s.  26;  Representation  of  the  People  Act,  1884,  ss.  5,  11, 
and  12;  see  also  Criglington  v.  Anderson,  1889,  26  L.  R.  Ir.  131; 
M'Gaffigan  v.  Biddall,  1890,  28  L.  R.  Ir.  257 ;  Palmer  v.  Wade,  [1894] 
1  Q.  B.  268). 

(3)  Household  and  Lodger  Franchise.  —  A  uniform  household 
franchise  and  a  uniform  lodger  franchise  were  established  in  all  counties, 
as  well  as  in  boroughs,  by  the  Representation  of  the  People  Act,  1884. 
Previously  under  the  Representation  of  the  People  Act,  1867,  these 
franchises  existed  only  in  boroughs.  Every  person  possessed  of  a 
household  qualification  or  a  lodger  qualification  is,  if  the  qualifying 
premises  are  situate  in  a  county,  entitled  to  be  registered,  and  when 
registered  to  vote  at  an  election  for  such  county  (Representation  of  the 
People  Act,  1884,  s.  2).  No  one,  however,  is  entitled  to  be  registered 
as  a  voter  or  to  vote  at  any  election  for  a  county  in  respect  of  the 
occupation  of  any  dwelling-house,  lodgings,  land,  or  tenement  situate  in 
a  borough  {ibid.  s.  6). 

"  A  household  qualification  "  means,  as  respects  England,  the  qualifi- 
cation enacted  by  the  Representation  of  the  People  Act,  1867,  s.  3, 
and  the  enactments  amending  or  affecting  the  same  which  are  now- 
extended  to  counties  in  England ;  and  "  a  lodger  qualification  "  means 
the  qualification  enacted  as  respects  England  by  sec.  4  of  the  same  Act, 
and  the  enactments  amending  or  affecting  the  same  which  now  are 
extended  to  counties  in  England  (Representation  of  the  People  Act, 
1884,  s.  7  (1)  and  (3)). 

The  household  and  lodger  franchises  will  be  more  conveniently 
considered  in  detail  under  the  head  of  the  Borough  Franchise. 


BOROUGH  FRANCHISE. 

Present  Qualifications.— The  borough  franchise  at  the  present 
time  is  based  upon  the  following  qualifications : — (1)  The  qualification 
as  an  occupier  of  lands  or  tenements  of  the  clear  yearly  value  of  £10 ; 
(2)  the  qualification  as  a  householder;  (3)  the  qualification  as  a 
lodger;  and  (4)  certain  ancient  franchises  which  existed  previously 
to,  and  are  expressly  reserved  by,  the  Representation  of  the  People 
Act,  1832. 

(1)  Ten  Pounds  Occupation  Franchise. — A  person  is  entitled  to  be 
registered  as  a  parliamentary  voter  in  a  borough,  and  when  registered 
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to  vote,  who,  during  the  whole  twelve  months  immediately  preceding 
the  15th  July  in  the  year  in  which  he  is  registered,  has  been  an  occupier 
as  owner  or  tenant  of  some  land  or  tenement  within  the  borough  of  the 
clear  yearly  value  of  not  less  than  £10,  and  who  has  resided  in  or  within 
seven  miles  of  the  borough  during  six  months  immediately  preceding 
the  15th  July  in  the  same  year.  He  or  some  other  person  must,  during 
the  said  twelve  months,  have  been  rated  to  all  poor-rates  made  in 
respect  of  such  land  or  tenement,  and  all  sums  due  in  respect  of  said 
land  or  tenement  on  account  of  any  poor-rate  made  and  allowed  during 
the  twelve  months  immediately  preceding  the  5th  January  in  the  year 
in  which  such  person  is  registered,  or  on  account  of  any  assessed  taxes 
due  before  the  said  5th  January,  must  have  been  paid  on  or  before  the 
following  20th  July  (see  the  Eepresentation  of  the  People  Act,  1832, 
s.  27;  Parliamentary  Elections  Act,  1848,  11  &  12  Vict.  c.  90;  Poor 
Kate  Assessment  and  Collection  Act,  1869,  32  &  33  Vict.  c.  41,  s.  19 ; 
Parliamentary  and  Municipal  P^egistration  Act,  1878,  ss.  7  and  14; 
Eepresentation  of  the  People  Act,  1884,  ss.  5,  8,  and  11). 

There  have  been  numerous  decisions  as  to  what  amounts  to  occupa- 
tion, among  the  more  important  of  which  are :  Nimn  v.  Denton,  1844, 
7  Man.  &  G.  66 ;  66  E.  E.  680 ;  Daniel  v.  Coidsting,  1845,  7  Man.  &  G.  122; 
Downing  v.  Lnchett,  1847,  5  C.  B.  40 ;  Watson  v.  Cotton,  1847,  ibid.  51 ; 
Joliffe  V.  Eice,  1848,  6  C.  B.  1 ;  Poivell  v.  Farmer,  1865, 18  C.  B.  N.  S.  169  ; 
Morish  v.  Harris,  1865,  L.  E.  1  C.  P.  155 ;  Cidlibertson  v.  Butterworth, 
1868,  L.  E.  4  C.  P.  523 ;  SrnUh  v.  Lancaster,  1869,  L.  E.  5  C.  P.  246 ; 
Piercij  V.  Maclean,  1870,  L.  E.  5  C.  P.  252;  Durant  v.  Carter,  1873, 
L.  E.  9  C.  P.  261 ;  Timmis  v.  Alhiston,  [1895]  2  Q.  B.  58 ;  Kelly  v. 
Ghamhers,  1897,  W.  N.  125;  Colqnhoun  v.  Young,  1898,  W.  K  114; 
Loveridge  v.  Gardom,  1899,  1  S.  186 ;  Hall  v.  Michelmore,  1902,  65  J.  R 
759 ;  Marsli  v.  Bantoft,  1902,  67  J.  P.  12  ;  Kent  v.  Fittall,  [1906]  1  K.  B. 
60.  As  to  the  principles  upon  which  the  value  of  a  tenement  occupied 
by  a  person  as  tenant  is  to  be  ascertained,  see  Dewhurst  v.  Fielden,  1845, 
7  M.  &  G.  182;  Coogan  v.  Luchett,  1846,  2  C.  B.  182;  69  E.  E.  462; 
Golville  V.  Wood,  1846,  iUd.  210 ;  69  E.  E.  473 ;  Poivell  v.  Price,  1847, 
4  C.  B.  105 ;  see  also  R.  v.  Mayor  of  Kidderminster,  1851,  20  L.  J.  Q.  B. 
281. 

Occupation  of  Different  Premises. — The  premises  in  respect  of  the 
occupation  of  which  such  person  is  entitled  to  be  registered  and  to  vote 
are  not  required  to  be  the  same  premises,  but  may  be  different  premises 
occupied  in  immediate  succession  by  him  during  the  twelve  months 
immediately  preceding  the  15th  July  in  the  year  in  which  he  is  regis- 
tered, he  having  paid  on  or  before  the  20  th  July  all  the  poor-rates  and 
assessed  taxes  which  previously  to  the  5th  of  January  in  the  same  year 
have  become  payable  from  him  in  respect  of  all  such  premises  so 
occupied  by  him  in  succession  (see  Eepresentation  of  the  People  Act, 
1832,  s.  28;  Eepresentation  of  the  People  Act,  1884,  ss.  5  and  11;  see 
also  Crinqleton  v.  Anderson,  1889,  26  L.  E.  Ir.  131 ;  M'Gafflgan  v.  Riddall, 
1890,  28  L.  E.  Ir.  257;  Palmer  v.  Wade,  [1894]  1  Q.  B.'268). 

Joint  Occupiers. — Where  the  premises  are  jointly  occupied  by  more 
persons  than  one  as  owners  or  tenants,  each  of  such  joint  occupiers  is 
entitled  to  vote  in  the  election  for  the  city  or  borough  in  respect  of  the 
premises  so  jointly  occupied,  if  the  clear  yearly  value  of  the  premises 
is  of  an  amount  which  when  divided  by  the  number  of  such  occupiers 
gives  a  sum  of  not  less  than  £10  for  each  such  occupier,  but  not  other- 
wise (see  Eepresentation  of  the  People  Act,  1832,  s.  29 ;  Eepresentation 
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of  the  People  Act,  1884,  ss.  5  and  11 ;  see  also  Druitt  v.  Gossling,  1888, 
58  L.  J.  Q.  B.  109;  Burnside  v.  Chambers,  1887,  22  L.  K.  Ir.  255;  Jones 
V.  Pritchard,  1891, 1  Fox  Reg.  259 ;  Mooney  v.  Chambers,  1894,  2  Ir.  Rep. 
374;  Bagley  v.  Butcher,  1897,  14  T.  L.  R.  57;  Kirby  v.  Barber,  1906, 
70  J.  P.  20). 

Besidence. — As  to  what  constitutes  residence,  see  Whithorn  v.  Thomas, 
1844,  7  Man.  &  G.  1 ;  Ford  v.  Hart,  1873,  L.  R.  9  C.  P.  273 ;  Diorant  v. 
Carter,  1873,  -^M.  261 ;  Ford  v.  P^e,  1873,  ibid.  269  ;  Porc^  v.  Brew,  1879, 
5  C.  P.  D.  59  ;  Banks  v.  Mansell,  1885, 16  Q.  B.  D.  231 ;  ^a^iTier  v.  Carter, 
1885,  ^^>^d ;  Pea/  v.  The  Town  Clerk  of  Exeter,  1887,  20  Q.  B.  D.  300 ; 
Barlow  v.  Smith,  1892,  1  Fox  Reg.  293;  Sim  v.  Gait,  1892,  20  R.  84; 
Campbell  v.  Morris,  1895,  23  R.  118 ;  Larcombe  v.  /S^zme^/,  [1907],  1  K.  B. 
139.  See  also  the  House  Occupiers  Disqualification  Removal  Act,  1878, 
41  &  42  Vict.  c.  3 ;  and  the  Electoral  Disabilities  Removal  Act,  1891, 
54  &  55  Vict.  c.  11. 

(2)  The  Household  Franchise. — A  person  is  entitled  to  be  regis- 
tered as  a  parliamentary  elector  in  a  borough,  and  when  registered  to 
vote,  who,  on  the  15th  July  in  the  year  in  which  he  is  registered  is,  and 
for  the  whole  of  the  twelve  months  immediately  preceding  that  day  has 
been,  an  inhabitant  occupier  as  owner  or  tenant  of  some  dwelling-house 
within  the  borough  or  of  some  part  of  a  house  within  the  borough 
separately  occupied  as  a  dwelling.  He  or  someone  else  must  during 
those  twelve  months  have  been  rated  to  all  poor-rates  made  in  respect 
of  the  said  dwelling-house,  and  all  sums  due  in  respect  of  the  said 
dwelling-house  on  account  of  any  poor-rate  made  and  allowed  during 
the  twelve  months  immediately  preceding  the  5th  January  in  the  year 
in  which  such  person  is  to  be  registered  must  have  been  paid  on  or 
before  the  following  20th  of  July  (see  Representation  of  the  People  Act, 
1867,  s.  3  ;  Poor  Rate  Assessment  and  Collection  Act,  1869,  s.  19  ;  Parlia- 
mentary and  Municipal  Registration  Act,  1878,  ss.  5,  7,  and  14).  The 
term  "  dwelling-house  "  includes  any  part  of  a  house  separately  occupied 
as  a  dwelling,  but  the  tenant  of  part  of  a  dwelling-house  is  not  an 
inhabitant  occupier  unless  he  is  separately  rateable  (see  Morfee  v.  Noirs, 
1881,  8  Q.  B.  D.  195;  Bradley  v.  Baylis,  1881,  ibid.;  see  also  Kirby  v. 
Biffen,  1881,  ibid.). 

A  person  is  entitled  to  be  registered  and  to  vote  in  respect  of  the 
household  qualification,  notwithstanding  that  during  a  part  of  the 
qualifying  period  not  exceeding  four  months  in  the  whole,  he  has,  by 
letting  or  otherwise,  permitted  the  qualifying  premises  to  be  occupied  as 
a  furnished  house  by  some  other  person  (House  Occupiers  Disqualifica- 
tion Removal  Act,  1878,  s.  2 ;  see  also  the  Electoral  Disabilities  Removal 
Act,  1891). 

As  to  what  constitutes  occupation  for  the  purposes  of  this  franchise, 
see  Durant  v.  Carter,  1873,  L.  R.  9  0.  P.  261 ;  Ford  v.  Pije,  1873,  iUd. 
269  ;  Stribling  v.  Halse,  1885, 16  Q.  B.  D.  246  ;  Timmis  v.  Albiston,  [1895] 
2  Q.  B.  58 ;  Kelly  v.  Chambers,  1897,  W.  N.  125 ;  Colquhoun  v.  Yon^ig, 
1898,  W.  K  114;  Loveridge  v.  Gardom,  1899,  1  S.  186;  Hall  v.  Michel- 
more,  1902,  65  J.  P.  759 ;  Kent  v.  Fittall,  [1906]  1  K.  B.  60 ;  Douglas  v. 
Smith,  [1907]  1  K.  B.  126 ;  affirmed  by  the  Court  of  Appeal,  23  T.  L.  R. 
612.  As  to  the  distinction  between  inhabitant  householders  and  lodgers, 
see  Ancketill  v.  Baylis,  1882,  10  Q.  B.  D.  577;  Hogan  v.  Sterrett,  1896, 
29  L.  R.  Ir.  344;  Campbell  v.  Chambers,  1886,  20  L.  R.  Ir.  355;  Kent  v. 
Fittall,  1906,  supra. 
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Occupation  of  different  Premises. — Different  premises  occupied  in 
immediate  succession  by  any  person  as  owner  or  tenant  during  the 
twelve  calendar  months  next  previous  to  the  15th  July  in  any  year  will 
have  the  same  effect  in  qualifying  such  person  for  the  vote  as  a  continued 
occupation  of  the  premises  would  have  had  (see  Representation  of  the 
People  Act,  1867,  s.  26 ;  see  also  Redistribution  of  Seats  Act,  1885,  48 
&  49  Vict.  c.  23,  ss.  10  and  17 ;  Down  v.  Steele,  1885,  55  L.  J.  Q.  B.  36 ; 
M'Gaffigan  v.  Eiddall,  1890,  28  L.  R.  Ir.  257). 

Joint  Occupiers. — No  one  is  entitled  to  be  registered  as  a  voter  in 
respect  of  the  household  qualification  by  reason  of  his  being  a  joint 
occupier  of  any  dwelling-house  (Representation  of  the  People  Act,  1867, 
s.  3 ;  see,  however,  Brewer  v.  M'Goiven,  1869,  L.  R.  5  C.  P.  239 ;  see  also 
Torish  v.  Love,  1894,  2  Ir.  Rep.  372).  But  where  an  occupier  is  entitled 
to  the  sole  and  exclusive  use  of  any  part  of  a  house,  that  part  is  not 
deemed  to  be  occupied  otherwise  than  separately  by  reason  only  that 
the  occupier  is  entitled  to  the  joint  use  of  some  other  part  (see  Par- 
liamentary and  Municipal  Registration  Act,  1878,  s.  5).  And  if 
the  dwelling-house  inhabited  by  joint  occupiers  is  of  sufficient  value 
they  may  be  entitled  to  be  registered  in  respect  of  a  ten-pounds 
occupation  qualification,  though  they  cannot  be  registered  or  vote 
as  inhabitant  householders  (see  Drnitt  v.  Gossling,  1888,  58  L.  J.  Q.  B. 
109). 

Service  Franchise. — When  a  man  himself  inhabits  any  dwelling-house 
by  virtue  of  any  office,  service,  or  employment,  and  the  dwelling-house  is 
not  inhabited  by  any  person  under  whom  he  serves  in  such  office,  service, 
or  employment,  he  is  deemed  to  be  an  inhabitant  occupier  of  such 
dwelling-house  as  a  tenant,  and  is  therefore  entitled  to  be  registered 
as  a  voter  in  respect  of  the  household  franchise  (see  Representation  of 
the  People  Act,  1884,  s.  3).  This  branch  of  the  household  qualification 
is  usually  known  as  the  service  franchise ;  the  decisions  with  regard  to 
it  are  numerous,  and  it  is  impossible  here  to  collect  them,  but  reference 
should  be  made  to  StriUing  v.  Hake,  1885,  16  Q.  B.  D.  246 ;  Atkinson  v. 
Gollard,  1885,  Hid.  254 ;  Lowry  v.  Collard,  1885,  ibid. ;  Boxall  v.  Bailey, 
1885,  ihid. ;  Hasson  v.  Chamlers,  1885,  18  L.  R.  Ir.  m ;  Torish  v.  Clark, 
1885,  ihid.  285;  Spittal  v.  Brook,  1886,  1  Fox  Reg.  22;  Ballingal  v. 
Menzies,  1886,  14  R.  127 ;  Gay  v.  M'Gill,  1887,  15  R.  90 ;  Holly  v.  Burke, 
1887,  22  L.  R.  Ir.  463 ;  Philip  v.  Roxburgh,  1888,  16  R.  261 ;  Alexander 
V.  Burke,  1887,  22  L.  R.  Ir.  443 ;  Nicholson  v.  Yeo^nan,  1889,  24  Q.  B.  D. 
145;  Marsh  v.  Estcourt,  1889,  24  Q.  B.  D.  147;  Aitchison  v.  Lothian, 
1890,  18  R.  337;  Gray  v.  Deuchar,  1890,  ihid.  341;  Cruise  v.  Annan, 
1892,  20  R.  79 ;  Walshe  v.  Annan,  1892,  ihid.  83 ;  Campbell  v.  Morris, 
1895,  23  R.  118;  Barnett  v.  Hickmott,  [1895]  1  Q.  B.  691 ;  Ckdterhuck  v. 
Taylor,  [1896]  1  Q.  B.  395 ;  Wallace  v.  Borrie,  1897,  24  R.  376  ;  Colquhoun 
V.  Young,  1897,  25  R.  101 ;  MQuade  v.  Charlton,  1904,  2  Ir.  R.  383 ;  Ladd 
v.  a  Toole,  1904,  ihid.  389;  Brooks  v.  Baker,  [1906]  1  K.  B.  11;  Jack  v. 
Pdie,  1906,  8  F.  329;  Larcomhe  v.  Simey,  [1907]  1  K.  B.  139. 

(3)  The  Lodger  Franchise. — A  person  is  entitled  to  be  registered 
as  a  voter  in  a  borough,  and  when  registered  to  vote,  who  has  occupied 
separately  as  a  lodger  for  the  twelve  months  immediately  preceding  the 
15th  July  in  the  year  in  which  he  is  registered,  lodgings,  being  part  of 
one  and  the  same  dwelling-house  within  the  borough,  and  being  of  a 
clear  yearly  value  if  let  unfurnished  of  £10  or  upwards,  and  has  resided 
in  such  lodgings  during  such  twelve  months,  and  has  claimed  to  be 
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registered  as  a  voter  (see  Eepresentation  of  the  People  Act,  1867,  s.  4 ; 
Parliamentary  and  Municipal  Eegistration  Act,  1878,  ss.  5  and  7). 

The  peculiarity  of  the  lodger  franchise  is  that  it  is  based  upon  the 
personal  contractual  relation  subsisting  between  lodger  and  landlord,  the 
lodger  strictly  having  no  right  of  property  in  the  premises  (see  Ancketill 
V.  Baylis,  1882,  10  Q.  B.  D.  587).  A  person  in  employment  who  under 
agreement  occupies  a  room  in  the  employer's  house  at  a  rent,  it  being  no 
part  of  his  duty  to  occupy  such  room,  is  entitled  to  the  lodger  franchise 
{Bennett  v.  Evans,  1892,  1  Fox  Eeg.  291).  The  fact  of  a  landlord  living 
in  a  separate  set  of  rooms  in  a  house  in  which  rooms  are  let  out  to 
separate  occupiers,  does  not  of  itself  constitute  such  occupiers  lodgers, 
they  are  in  fact  inhabitant  occupiers,  unless  the  landlord  has  a  right 
of  control  over  their  rooms,  in  which  event  they  are  merely  lodgers 
{Kent  V.  Fittall,  [1906]  1  K.  B.  60). 

The  term  "  lodgings  "  includes  any  apartments  or  place  of  residence, 
whether  furnished  or  unfurnished,  in  a  dwelling-house;  and  the  term 
"dwelling-house"  includes  any  part  of  a  house  where  that  part  is 
separately  occupied  as  a  dwelling  (see  Parliamentary  and  Municipal 
Eegistration  Act,  1878,  s.  5). 

Where  an  occupier  is  entitled  to  the  sole  and  exclusive  use  of  any 
part  of  a  house,  that  part  is  not  deemed  to  be  occupied  otherwise  than 
separately  by  reason  only  that  the  occupier  is  entitled  to  the  joint  use 
of  some  other  part  {ibid. ;  see  also  Kelly  v.  Chanibers,  Gilliland's  Case, 
1890,  28  L.  E.  Ir.  289 ;  Gallagher  v.  Hay,  1892,  32  L.  E.  Ir.  166). 

Additional  Lodgings. — Lodgings  occupied  by  a  person  in  any  year 
or  two  successive  years  are  not  deemed  to  be  different  lodgings  by  reason 
only  that  in  that  year,  or  in  either  of  those  years,  he  has  occupied  some 
other  rooms  or  place  in  addition  to  his  original  lodging  (Parliamentary 
and  Municipal  Eegistration  Act,  1878,  s.  6  (1)). 

Successive  Lodgings  in  same  House. — For  the  purpose  of  qualifying 
a  lodger  to  vote,  the  occupation  in  immediate  succession  of  different 
lodgings  of  the  requisite  value  in  the  same  house  has  the  same  effect  as 
continued  occupation  of  the  same  lodgings  {Hid.  s.  6  (2)). 

Joint  Occupation  of  Lodgings. — Where  lodgings  are  jointly  occupied 
by  more  than  one  lodger,  and  the  clear  yearly  value  of  the  lodgings  if 
let  unfurnished  is  of  an  amount  which  when  divided  by  the  number  of 
the  lodgers  gives  a  sum  of  not  less  than  £10  for  each  lodger,  then  each 
lodger,  if  otherwise  qualified,  is  entitled  to  be  registered,  and  when 
registered  to  vote  as  a  lodger.  But  not  more  than  two  persons  being 
joint  lodgers  are  entitled  to  be  registered  in  respect  of  such  lodgings 
{iUd.  s.  6  (3);  see  also  Gcdlagher  v.  Hay,  1892,  32  L.  E.  Ir.  166). 

Residence. — As  to  what  is  sufficient  residence  to  confer  the  franchise, 
see  Taylor  v.  The  Overseers  of  St.  Mary  Allots,  1870,  L.  E.  6  C.  P.  309 
Bond  V.  The  Overseers  of  St.  Georges,  Hanover  Square,  1870,  Hid.  312 
Kelly  V.  Chamlers,  M'Vicher's  Case,  1887,  21  Ir.  L.  T.  E.  67;  Kelly  v. 
Chambers,  E'ConnelFs  Case,  1890,  28  L.  E.  Ir.  292. 

Claim. — In  the  absence  of  a  claim  to  be  registered  as  a  lodger,  the 
lodger  franchise  cannot  be  acquired,  for  the  claim  to  be  registered  is  a 
necessary  constituent  of  the  lodger  qualification,  and  the  necessity  for 
so  claiming  cannot  be  waived  by  the  overseers'  publication  of  a  name  in 
a  lodgers'  list  (see  Cullen  v.  Patterson,  1885,  18  L.  E.  Ir.  274;  Hersant 
V.  Halse,  1886, 18  Q.  B.  D.  412 ;  Jones  v.  Beveridge,  1886,  20  L.  E.  Ir.  383 ; 
Jones  V.  Kent,  1888,  22  Q.  B.  D.  204;  see  also  Hanlridge  v.  Beveridge, 
1889,  26  L.  E.  Ir.  423 ;  Jenkins  v.  Grocott,  [1904]  1  K.  B.  374). 
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(4)  Ancient  Franchises  reserved  by  the  Act  of  1832. — Certain 
ancient  franchises  which  were  in  existence  at  the  time  of  the  passing  of 
the  Kepresentation  of  the  People  Act,  1832  (i.e.  the  7th  June  1832),  were 
expressly  reserved  by  the  provisions  of  that  Act. 

The  franchises  conferred  by  the  Eepreseatation  of  the  People  Act, 
1867,  were  in  addition  to,  and  not  in  substitution  for,  any  existing 
franchises  (see  sec.  56  of  the  Act  of  1867).  The  franchises  conferred 
by  the  Eepresentation  of  the  People  Act,  1884,  were,  however,  in  sub- 
stitution for  those  conferred  by  the  enactments  repealed  by  that  Act 
(see  sec.  12  of  the  Act  of  1884);  but  the  rights  of  voters  already 
registered  were  preserved  (see  ibid.  s.  10).  So  that  persons  are  still 
entitled  to  be  registered  as  electors  in  respect  of  the  ancient  franchises 
reserved  by  the  Act  of  1832.  It  is,  however,  expressly  provided  that, 
where  the  previous  qualification  is  also  a  qualification  under  the  Act 
of  1884,  the  voter  is  entitled  to  be  registered  in  respect  of  the  latter 
franchise  only  (see  sec.  10  of  the  Act  of  1884). 

Of  the  various  ancient  franchises  reserved  by  the  Eepresentation  of 
the  People  Act,  1832,  some  were  reserved  permanently  and  others  merely 
temporarily. 

Franchises  Temporarily  Eeserved. — Thus  the  right  of  voting  at 
elections  of  members  for  cities  or  boroughs  was  temporarily  reserved  to 
freemen  who  had  been  or  were  entitled  to  be  admitted  for  any  cause  on 
the  1st  March  1831,  and  persons  claiming  by  birth  through  them  (see 
Eepresentation  of  the  People  Act,  1832,  s.  32;  see  also  Gaydon  v. 
Bencraft,  1864,  18  C.  B.  K  S.  11);  to  freeholders  or  burgage  tenants 
who  were  entitled  to  vote  on  the  1st  March  1831,  or  had  acquired  the 
estate  between  the  1st  March  1831  and  the  7th  June  1832  by  descent, 
succession,  marriage,  marriage  settlement,  devise,  or  promotion  to  any 
benefice  or  office  {ibid.  ss.  33  and  35);  and  to  electors  who  were  at 
the  time  of  the  passing  of  the  Act  qualified  in  respect  of  residency,  as 
inhabitants  generally,  as  inhabitant  householders  (as  to  the  meaning 
of  the  term  "householder,"  see  Cirencester,  1792,  2  Fras.,  at  p.  449),  as 
inhabitants  paying  scot  and  lot  (see  Milborne,  1775,  1  Doug.  Elect.  129 ; 
see  also  Scot  and  Lot),  or  as  "  potwallers  "  (see  as  to  the  meaning  of 
this  term,  Taunton  {Curry's  Case),  1838,  Falc.  &  Fitz.  311;  Allen  v. 
House,  1845,  7  Man.  &  G.  157 ;  see  also  Potwaller).  See  the  Eepre- 
sentation of  the  People  Act,  1832,  s.  33.  Such  persons  must  have 
retained  their  rights  (see  Jeffrey  v.  Kitchener,  1845,  7  Man.  &  G.  99 ; 
and  must  be  qualified  as  electors  according  to  the  usages  and  customs  of 
the  city  or  borough,  or  any  law  in  force  at  the  time  of  the  passing  of 
the  Act  of  1832  (see  Eepresentation  of  the  People  Act,  1832,  s.  33 ;  see 
also  26  Geo.  iii.  c.  100).  As  to  the  effect  of  the  names  of  such  persons 
being  omitted  from  the  register  of  voters,  see  the  Parliamentary  Voters 
Eegistration  Act,  1843,  s.  78;  see  also  Nicks  v.  Field,  1846,  1  Lut.  566. 

These  franchises,  which  are  personally  reserved,  are,  owing  to  lapse 
of  time,  of  constantly  decreasing  importance,  and  it  is  not  proposed  here 
to  treat  of  them  in  further  detail. 

Franchises  Permanently  Eeserved. — Freeholders  and  Burgage 
Tenants. — The  Act  of  1832  reserves  the  right  of  voting  in  cities  and 
towns  which  are  counties  of  themselves  to  freeholders  and  burgage 
tenants  who  have  estates  of  inheritance ;  and  to  freeholders  and  burgage 
tenants  who  have  estates  for  life  or  lives  of  which  they  were  seised  at 
the  time  of  the  passing  of  the  Act,  i.e.  June  7,  1832 ;  or  which  they 
acquired  subsequently  thereto  by  marriage,  marriage  settlement,  devise, 
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or  promotion  to  any  benefice  or  office;  or  of  which  they  are  in  the 
actual  and  bond  fide  occupation ;  or  which  are  of  the  clear  yearly  value 
of  not  less  than  £10  (see  Representation  of  the  People  Act,  1832,  ss.  18 
and  31). 

As  to  the  meaning  and  incidents  of  burgage  tenure,  see  the  article 
Burgage.  As  to  votes  conferred  by  lands  of  burgage  tenure  or  customary 
freehold,  see  Busher  v.  Tliompson,  1846,  4  C.  B.  48. 

The  cities  and  towns  being  counties  of  themselves,  in  wliich  free- 
holders are,  therefore,  at  the  present  time  entitled  to  this  reserved 
franchise,  are  by  the  effect  of  various  legislation  restricted  to  Bristol, 
Exeter,  Norwich,  and  Nottingham  (see  Representation  of  the  People 
Act,  1832,  s.  17,  and  Sched.  G.;  Redistribution  of  Seats  Act,  1885, 
48  &  49  Vict.  c.  23,  s.  2,  and  Sched.  I.  Part  II. ;  see  also  Nottingham, 
1701,  13  Com.  Journ.  611). 

Freemen  and  Burgesses, — The  ancient  franchise  in  respect  of  cities 
and  boroughs  is  also  reserved  to  freemen  and  burgesses  by  servitude, 
and  to  persons  claiming  by  birth  through  them  in  the  case  of  towns  in 
which  such  qualifications  existed  before  the  Act  of  1832,  and  in  the  city 
of  London  to  freemen  and  liverymen  (see  Representation  of  the  People 
Act,  1832,  s.  32). 

The  right  of  being  a  freeman  by  servitude  is  usually  acquired  by 
apprenticeship  to  a  freeman  for  a  certain  number  of  years ;  such  person 
on  being  admitted  to  the  company  or  guild  of  the  particular  trade  has 
an  inchoate  right  to  the  freedom  of  the  city  or  borough  (see  B.  v. 
Marshall  1787,  2  T.  R.  2 ;  Lichfield  {Chiddoids  Case),  1842,  Bar.  &  Aust. 
344;  Guildford  (Yaldens  Case),  1710,  16  Com.  Journ.  477;  see  also 
Burgess;  Freeman;  Guild).  The  right  to  freedom  by  birth  depends 
upon  custom.  For  a  person  to  be  entitled  to  the  franchise  as  a  free- 
man by  birth  he  must  derive  his  right  from  or  through  some  person 
who  was  a  freeman  or  burgess,  or  entitled  to  be  admitted  as  such 
before  March  1,  1841,  or  who  had  since  that  date  become  a  freeman  or 
burgess  by  servitude  (see  Representation  of  the  People  Act,  1832,  s.  32 ; 
see  also  Gaydon  v.  Bencraft,  1864,  18  C.  B.  N.  S.  11 ;  Gale  v.  Chuhb,  1846, 
1  Lut.  544). 

In  the  case  of  elections  for  the  city  of  London  every  freeman  of  the 
city  is,  by  the  effect  of  the  reservations  contained  in  sec.  32  of  the  Act 
of  1832,  entitled  to  vote  who  is  also  a  liveryman  in  one  of  the  city 
companies.  But  freemen  and  liverymen  of  the  city  of  London  to  be 
entitled  to  vote  must  have  been  upon  the  livery  for  twelve  months 
before  the  election,  and  have  paid  their  livery  fines  (see  11  Geo.  I.  c.  18, 
s.  14).    See  also  Freeman  ;  Liveryman  ;  Companies,  City. 

Conditions  as  to  Registration  and  Residence. — In  the  case  of  all 
the  franchises  reserved  by  the  Representation  of  the  People  Act,  1832, 
certain  conditions  are  imposed,  the  fulfilment  of  which  is  essential  to  the 
exercise  of  the  franchise.  Firstly,  the  person  entitled  to  the  franchise 
must  be  duly  registered  as  a  voter  (see  Registration);  and,  secondly, 
he  must  have  resided  for  six  calendar  months  next  previous  to  the  15th 
July  in  the  year  of  his  registration  within  the  city  or  borough  or  within 
seven  statute  miles  thereof  or  of  any  part  thereof,  or  in  the  case  of  the 
city  of  London  within  twenty-five  miles.  See  the  Representation  of 
the  People  Act,  1832,  ss.  31-33,  and  Sched.  E.  2;  Representation  of 
the  People  Act,  1867,  s.  46 ;  Parliamentary  and  Municipal  Registration 
Act,  1878,  s.  7.  As  to  the  measurement  of  the  prescribed  distance, 
see  the  Parliamentary  Voters  Registration  Act,  1843,  s.  76. 
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UNIVEESITY  FKANCHISE. 

Oxford. — The  persons  who  are  entitled  to  vote  at  elections  of 
members  to  serve  in  Parliament  for  the  University  of  Oxford  are  the 
members  of  the  Convocation  of  the  University. 

Cambridge. — The  franchise  in  respect  of  elections  for  members  to 
serve  in  Parliament  for  the  University  of  Cambridge  is  vested  in  the 
members  of  the  Senate  of  the  University. 

London. — The  right  of  voting  at  the  election  of  a  member  to  serve 
in  Parliament  for  the  University  of  London  belongs  to  every  man  whose 
name  is  for  the  time  being  on  the  register  of  graduates  constituting  the 
Convocation  of  the  University,  and  who  is  of  full  age  and  not  subject  to 
any  legal  incapacity  (see  Kepresentation  of  the  People  Act,  1867,  s.  25). 

SUMMARY  OF  FRANCHISES. 

It  may  be  useful  here  to  summarise  in  tabular  form  the  various 
classes  of  persons  who,  if  registered,  if  they  are  in  other  respects  under 
no  legal  incapacity,  and  if  the  various  conditions  as  to  residence,  rating, 
payment  of  rates,  etc.,  which  are  required  in  certain  cases,  have  been 
fulfilled,  are  entitled  to  the  franchise. 

Table  of  Persons  Entitled  to  the  Parliamentary  Franchise. 

At  County  Elections. 

1.  Freeholders  seised  of  an  estate  of  inheritance  of  40s.  annual  value. 

2.  Freeholders  for  life  or  lives,  seised  of  an  estate  of  40s.  annual  value, 

who  actually  occupy,  or  were  seised  on  June  7,  1832,  or  who 
acquired  their  estate  after  that  date  by  marriage,  marriage  settle- 
ment, devise,  or  promotion  to  a  benefice  or  office. 

3.  Persons  seised  for  life  or  lives  of  lands  or  tenements  of  any  tenure  of 

annual  value  of  £5. 

4.  Leaseholders  :  leases  originally  for  sixty  years,  value  £5  yearly ;  leases 

originally  for  twenty  years,  value  £50  yearly. 

5.  Occupiers  of  lands  or  tenements  of  £10  clear  yearly  value. 

6.  Inhabitant  householders,  including  persons  who  occupy  by  virtue  of 

office,  service,  or  employment. 

7.  Lodgers. 

At  Borough  Elections. 

1.  Occupiers  of  lands  or  tenements  of  £10  clear  yearly  value. 

2.  Inhabitant  householders,  including  persons  who  occupy  by  virtue  of 

office,  service,  or  employment. 

3.  Lodgers. 

4.  Persons  qualified  under  franchises   reserved  by  the  Act  of   1832, 

including  freeholders,  burgage  tenants,  freemen ;  and  in  the  city 
of  London,  freemen  and  liverymen,  etc. 

At  University  Elections. 

1.  Members  of  the  Convocation  of  the  University  of  Oxford. 

2.  Members  of  the  Senate  of  the  University  of  Cambridge. 

3.  Members  of  the  Convocation  of  the  University  of  London. 
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THE  FRANCHISE  AT  MUNICIPAL  AND  OTHER  ELECTIONS. 

General. — For  information  as  to  the  qualifications  of  voters  for  the 
exercise  of  the  franchise  at  municipal  and  other  elections,  reference 
should  be  made  to  the  following  articles :— County  Council;  Dis- 
trict Council;  Guardians;  Municipal  Council;  Parish  Council; 
Registration. 

See  also  Ballot;  Corrupt  Practices;  Election  Commissioners; 
Election  Petition;  Elections;  Illegal  Practices;  Registration; 
Returning  Officer;  Revising  Barrister;  Scrutiny,  etc. 

[AiUhorities. — Prynne,  Register  of  Parliamentary  Writs,  1659,  2  vols. ; 
Browne  Willis,  Notitia  Parliamentarian  2nd  ed.,  1730,  3  vols.;  Carew, 
Historical  Account  of  the  Bights  of  Elections  of  the  several  Counties,  Cities, 
and  Boroughs  of  Great  Britain,  1755 ;  Whitelocke  on  the  King's  Writ 
for  Choosing  Members  of  Parliament,  1766,  2  vols. ;  Simeon,  Treatise  on 
the  Laiv  of  Elections,  2nd  ed.,  1795  ;  Heywood,  Law  of  Borough  Elections, 
1797;  Heywood,  Law  of  County  Elections,  2nd  ed.,  1812;  Orme,  Digest 
of  the  Election  Laws,  2nd  ed.,  1812 ;  Oldfield,  The  Representative  History 
of  Great  Britain  and  Lr eland,  1816,  6  vols.;  Roe,  Law  of  Elections, 
2nd  ed.,  1818,  2  vols.;  Anson,  Law  and  Custom  of  the  Constitution, 
Part  I.,  "  Parliament,"  3rd  ed.,  1897 ;  Mackenzie  and  Lushington,  Regis- 
tration Manual,  2nd  ed.,  1897 ;  Rogers  on  Elections,  vol.  i.,  "  Registration," 
16th  ed.,  1897.] 

Francisation,  ActC  dC. — The  French  equivalent  of  the 
certificate  of  registry  delivered  to  British  ships,  a  term  met  with  in 
maritime  cases  in  our  Courts.  All  French  ships,  whatever  their 
tonnage,  are  required  to  be  provided  with  this  document,  which  relates 
the  origin  of  the  vessel,  gives  its  measurements,  describes  it,  and  states 
that  the  document  is  delivered  for  the  purpose  of  granting  the  right  of 
navigating  under  the  French  flag.     It  implies  seaworthiness. 

Franconia  Case,  officially  entitled  R.  v.  Keyn,  1876  (2  Ex.  D. 
63,  and  46  L.  J.  Rep.  M.  C.  17),  a  case  involving  the  jurisdiction  of  the 
British  Crown  over  British  territorial  waters  (see  Territorial  Waters). 
The  facts  of  the  case  were  as  follows  : — Keyn  was  a  German  in  command 
of  a  German  ship  called  the  Franconia,  which,  while  passing  within 
three  miles  of  the  shore  of  England,  on  a  voyage  to  a  foreign  port,  ran 
into  the  Strathclyde,  a  British  ship,  and  sank  her ;  a  passenger  on  board 
the  latter  being  drowned.  On  these  facts  Keyn  was  indicted  at  the 
Central  Criminal  Court  for  manslaughter.  It  was  alleged  and  found 
that  the  collision  was  due  to  the  negligence  of  the  prisoner. 

The  question  whether  the  Court  had  jurisdiction  to  try  the  case  was 
reserved  for  determination  by  the  Court  for  the  consideration  of  Crown 
Cases  Reserved. 

The  contention  of  the  prisoner  was,  that  inasmuch  as  he  was  a 
foreigner,  in  a  foreign  vessel,  on  a  foreign  voyage,  sailing  upon  the  high 
seas,  he  was  not  subject  to  the  jurisdiction  of  any  Court  in  this  country. 
The  contrary  position  maintained  on  the  part  of  the  Crown  was,  that 
inasmuch  as  at  the  time  of  collision  both  vessels  were  within  the  dis- 
tance of  three  miles  from  the  English  shore,  the  offence  was  committed 
within  the  realm  of  England,  and  triable  by  the  English  Court  {per  Sir 
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K.  Phillimore).  The  question  which  the  Court  had  to  decide  was 
whether  the  locaUty  of  the  offence  was  within  English  territory,  or 
what  amounted  to  the  same  thing,  within  the  dominion  or  sovereignty 
of  England  {j^cr  Amphlett,  J.A.).  4  &  5  Will.  iv.  c.  36  (1834),  s.  22, 
transferred  the  Admiralty  jurisdiction  over  "persons  charged  with 
certain  offences  committed  on  the  high  seas,  and  other  places  within 
the  jurisdiction  of  the  Admiralty  of  England,"  to  the  then  new  Central 
Criminal  Court. 

The  ground  of  the  jurisdiction  of  the  Central  Criminal  Court,  there- 
fore, was  that  the  offence  was  committed  on  the  high  seas. 

It  was  held  by  the  majority  of  the  Court,  consisting  of  Cockburn, 
C.J.,  Kelly,  C.B.,  Bramwell,  J.A.,  Lush  and  Eield,  JJ.,  Sir  R.  Phillimore, 
and  Pollock,  B  (the  minority  including  Lord  Coleridge,  Brett  and 
Amphlett,  JJ.A.,  Grove,  Denman,  and  Lindley,  JJ.),  that  the  Central 
Criminal  Court  had  no  jurisdiction  to  try  the  prisoner  for  the  offence 
charged.  The  decision  was  based  partly  upon  the  ground  that  prior 
to  28  Hen.  viii.  c.  15,  the  admiral  had  no  jurisdiction  to  try  offences 
by  foreigners  on  board  foreign  ships,  whether  within  or  without  the 
limit  of  three  miles  from  the  shore  of  England,  that  this  and  the 
subsequent  statutes  only  transferred  to  the  Common  Law  Courts  and 
the  Central  Criminal  Court  the  jurisdiction  formerly  possessed  by  the 
admiral,  and  that  therefore  in  the  absence  of  statutory  enactment,  as 
stated  by  the  Lord  Chief  Justice,  the  Central  Criminal  Court  had  no 
power  to  try  such  an  offence  (by  Kelly,  C.B.,  and  Sir  R.  Phillimore). 
This  judgment  led  to  the  adoption  of  the  express  legislation  to  the 
absence  of  which  Cockburn,  L.C.J.,  had,  in  his  judgment,  referred.  By 
the  Territorial  Waters  Jurisdiction  Act,  41  &  42  Vict.  c.  73,  1878,  it 
was  enacted  that  an  offence  committed  by  any  person  on  the  open  sea, 
within  the  territorial  waters  of  His  Majesty's  dominions,  is  an  offence 
within  the  admiral's  jurisdiction,  although  committed  on  board  or  by 
means  of  a  foreign  ship  (see  Territorial  Waters). 

Frankalmoign. — A  spiritual  tenure,  otherwise  known  as 
libera  eleemosyna  or  free  alms.  It  arose  before  the  Statutes  of  Edward  i. 
(viz.  7  Edw.  l  c.  1  and  18  Edw.  L  c.  1)  prohibited  alienation  of  land  to 
charities  (see  Vol.  II.  p.  670).  The  Statute  12  Car.  ii.  c.  24,  in  destroying 
the  other  ancient  tenures,  expressly  provided  "that  nothing  therein 
contained  should  take  away  or  be  construed  to  take  away  tenures  in 
frankalmoign  "  (s.  7) :  it  is  therefore  still  a  subsisting  tenure.  "  Tenure 
in  frankalmoign  ...  is  that  whereby  a  religious  corporation  aggregate 
or  sole  holdeth  lands  of  the  donor  to  them  and  their  heirs  for  ever  " 
(Litt.  sec.  133  in  2  Black.  Com.  p.  101).  Fealty,  which  was  the  principal 
incident  of  temporal  tenures,  was  not  an  incident  of  this,  but  instead  of 
fealty  and  the  ordinary  secular  service  to  the  lord,  the  service  of  this 
tenure  was  spiritual  only,  and  at  the  same  time  vague  and  undefined. 

The  tenant  in  frankalmoign  was  bound  religiously  to  pray  for  the 
souls  of  the  grantees,  and  the  grants  were  often  expressly  made  "  in 
consideration  of  the  said  service  of  prayers."  At  times,  too,  an  under- 
taking to  bury  the  donor  in  the  donee's  church  formed  part  of  the 
consideration.  It  is  to  be  noticed  also  that  the  gifts  in  frankalmoign 
were  in  their  terms  made  not  to  the  abbot,  or  the  monks,  but  to  God, 
e.g.  a  gift  to  Ramsey  Abbey  would  in  form  be  to  "  God  and  St.  Benet 
of  Ramsey,  and  the  Abbot  Walter  and  the  monks  of  St.  Benet "  (quoted 
in  Pollock  and  Maitland's  Hist.  Eng.  Laio,  vol.  i.  p.  222).     And  the  old 


256  FRANKCHASE 

books  describe  frankalmoign  as  "when  lands  and  tenements  were 
bestowed  upon  God  (that  is)  given  to  such  people  as  are  consecrated  to 
the  service  of  God  "  (Bracton,  lib.  2,  cc.  5  and  10,  quoted  in  Co.  Litt.  945). 
Thougli  the  tenants  in  frankalmoign  were  before  God  (i.e.  by  the 
ecclesiastical  law)  to  do  their  divine  service,  the  lord  could  not  if  they 
failed  in  their  service  come  upon  the  land  to  enforce  it.  His  remedy 
was  to  lay  a  complaint  before  the  superior  and  ask  him  to  interfere. 
This  absence  of  any  direct  remedy  in  the  hands  of  the  lord  himself  at 
common  law  is  due  to  the  vagueness  and  uncertainty,  already  noticed, 
in  the  nature  of  the  service  to  be  rendered.  It  is  this  incident  of 
uncertainty  in  the  service  that  distinguishes  frankalmoign  from  "  tenure 
by  divine  service  "  where  the  nature  of  the  service  is  defined  as,  e.g.  to 
sing  a  mass  for  the  donor's  soul  every  Friday  in  the  week,  and  if  such 
divine  service  be  not  done  the  lord  has  his  remedy  by  coming  upon  the 
land.  The  subject  is  exhaustively  treated  in  Pollock  and  Maitland's 
Hist.  Eng.  Law,  vol.  i.,  at  pp.  218-230. 

FrankchaSC. — "'Libera  chasea'  is  a  liberty  of  free  chase 
whereby  all  men  having  ground  within  that  compass  are  prohibited  to 
cut  down  wood,  etc.,  without  the  view  of  the  forester,  though  it  be  in 
his  own  demesnes  "  (Cowell,  Law  Diet.).  By  all  men,  of  course,  is  meant 
all  other  than  he  who  has  the  liberty. 

F ran  kf  CB. — Land  held  by  any  man  at  common  law  to  himself 
and  his  heirs — "  land  pleadable  at  common  law  "  (2  Black.  Com.  368). 

"  The  lands  which  were  in  the  hands  of  King  Edward  the  Confessor 
at  the  making  of  Doomsday-book  is  Ancient  Demesne;  all  the  rest 
of  the  realm  is  called  frankfee"  (Reg.  Orig.  12,  quoted  by  Cowell).  The 
tenant  in  frankfee  had  not  to  do  any  service  to  the  lord.  The  term  is 
used  in  contradistinction  to  copyhold. 

Frankfcrm. — "Lands  and  tenements  whereof  the  nature  of 
the  fee  is  changed  by  feoffment  out  of  eliivalry  for  certain  yearly  services 
and  in  respect  whereof  neither  homage,  ward,  marriage,  nor  relief  can 
be  demanded"  (Britton  aimcl  2  Black.  Com.  80).  The  reduction  of 
tenure  by  knight  service  to  frankferm  or  tenure  by  socage  was  of  course 
of  great  advantage  to  the  tenant. 

FrankfoIdagC. — The  liberty  of  the  lord  to  "fold "his  tenants' 
sheep  as  well  as  his  own  within  his  manor,  i.e.  setting  up  folds  for  the 
sheep  in  any  fields  within  the  manor  for  the  purposes  of  manuring  them. 

Frankmarriag'C- — Tenure  in  frankmarriage  is  a  tenure  in 
estate  tail  special;  called  also  an  estate  in  libera  maritagio.  These 
estates  are  now  obsolete,  though  not  invalid.  It  arises  "  where  tene- 
ments are  given  by  one  man  to  another  with  a  wife  (which  is  the 
daughter  or  cousin  of  the  giver)  in  frankmarriage,  the  which  gift  hath 
an  inheritance  by  these  words  (frankmarriage)  annexed  unto  it,  although 
it  be  not  expressly  said  or  rehearsed  in  the  gift  (that  is  to  say)  that  the 
donees  shall  have  the  tenements  to  them  and  to  their  heirs  between 
them  two  begotten.  And  this  is  called  especial  taile,  because  the  issue 
of  the  second  wife  may  not  inherit "  (Litt.  s.  17). 

The  word  frankmarriage,  therefore  was  sufficient,  ex  vi  termini,  not 
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only  to  create  but  to  limit  the  inheritance,  and  the  words  "  the  heirs  of 
their  bodies"  need  not  be  used.  The  tenants  in  frankmarriage  were 
exempt  from  all  service  except  fealty;  and  a  reserved  rent  thereon 
would  be  void  till  the  respective  issues  of  the  donor  and  donee  had 
passed  the  fourth  degree  of  consanguinity  (Litt.  s.  19).  That  is  to  say, 
for  three  generations  it  was  a  tenure  to  which  no  service  was  incident. 
The  estate  in  frankmarriage  was  like  other  estates  tail  a  conditional  fee 
(see  Estates),  before  the  passing  of  the  Statute  de  Bonis.  Gifts  in  frank- 
marriage are  very  old,  and  were  used  as  a  convenient  form  of  giving 
marriage  portions  to  daughters  and  kinswomen.  And  one  of  several 
coparceners  who  was  also  a  tenant  in  frankmarriage,  holding  from  her 
father,  or  other  the  ancestor  from  whom  the  lands  descended  to  her  in 
coparcenary,  must  bring  her  frankmarriage  land  into  Hotchpot  before 
being  allowed  to  share  in  the  inherited  lands  with  her  sisters.  Some 
interesting  remarks  on  the  origin  of  gifts  in  frankmarriage  will  be  found 
in  Pollock  and  Maitland's  Hist.  Eng.  Law,  vol.  ii.  pp.  15-17. 

FrankpIcdgCC. — A  pledge  or  surety  for  freemen  given  to  the 
King  for  the  preservation  of  the  public  peace.  Every  freeman  of  the 
age  of  twelve  and  upwards  had  to  find  a  surety  for  himself  to  the  King. 
Neighbours  would  accordingly  bind  themselves  together,  and  be  surety 
for  one  another  for  the  keeping  of  the  King's  peace.  Thus  originated 
the  system  of  frankpledge.  There  were  parts  of  England  where  frank- 
pledge did  not  exist  at  all,  as  there  were  also  certain  classes  that  were 
exempt  from  it.  Where  frankpledge  existed,  not  only  must  every  free- 
man above  twelve  be  in  "  frankpledge,"  but  the  township  in  which  he 
dwelt  was  responsible  for  his  so  being.  The  groups  into  which  the 
neighbours  formed  themselves,  consisting  generally  of  ten  persons,  were 
called  tithings,  and  were  presided  over  by  the  elder  of  the  pledge.  On 
an  offence  being  committed  by  one  of  the  members  the  responsibility 
was  on  the  tithing  to  bring  him  up  to  answer  for  his  offence.  If  an 
offender  escaped,  the  members  of  the  tithing  were  fined,  and  if  he  were 
not  in  any  tithing  the  fine  fell  on  the  township.  The  system  of  frank- 
pledge was  very  old  and  complex  in  its  working.  Cowell  and  the  older 
authorities  are  of  opinion  that  the  custom  was  borrowed  from  the 
Lombards.  Sir  F.  Pollock  and  Professor  Maitland  in  their  History  of 
English  Law  incline  to  the  opinion  that  it  is  an  old  Anglo-Saxon  institu- 
tion (bk.  ii.  cap.  3,  where  the  system  is  treated  in  detail). 

The  system  was  greatly  developed  by  periodical  inspections  (twice 
a  year)  held  by  the  sheriff'  of  the  county.  This  inspection  was  called 
view  of  frankpledge,  and  was  held  at  the  Hundred  Court.  Views  of 
frankpledge  were  also  sometimes  taken  by  a  lord  of  his  tenants  at  the 
Court  leet  (see  Court  Baron  and  Court  Leet),  the  sheriff's  jurisdiction 
being  thus  ousted ;  a  system  that  gave  the  lord  enormous  power  over 
his  tenants,  as  well  as  considerable  pecuniary  advantage  from  the  fines 
exacted. 

F ran  ktC n e  m e n t .  — Liherum  tenementum ;  Anglic^  f reeholding ; 
an  estate  of  freehold.  Bracton  divides  tenements  into  two  kinds — 
franktenement  and  villenage ;  franktenements  being  held  either  (1)  in 
knight  service,  or  (2)  in  free  socage.     See  Freehold;  Estates. 
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Fraud  has  been  defined  to  be  "any  kind  of  artifice  by  which  one 
deceives  another  "  (Pothier,  quoted  in  Moncreiff  on  Fraud),  and  as  "  the 
intentional  determination  of  the  will  of  another  to  a  decision  harmful 
to  his  interests,  by  means  of  a  representation  which  is  neither  true  nor 
believed  to  be  true  by  the  person  making  it "  (Holland  on  Jurisprudence, 
10th  ed.,  p.  229).  Cp.  the  definitions  of  the  Koman  Digest  (iv.  3,  1), 
"  machinatio  qusedam  alterius  decipiendi  causa,  cum  aliud  simulatur  et 
aliud  agitur"  (Servius),  and  "omnis  calliditas,  fallacia,  machinatio  ad 
circumveniendum,  fallendum,  decipiendum  alterum  adhibita"  (Labeo, 
both  cited  by  Holland).  The  term  was  formerly  used,  with  or  without 
the  prefix  "  legal,"  and  principally  by  equity  judges,  to  denote  various 
forms  of  uncandid  or  unjust  conduct  (see  below,  15.  Constructive 
Fraud).  This  use  has  been  in  some  instances  sanctioned  by  the  legis- 
lature, e.g.  in  the  Sales  of  Ee versions  Act,  1867  (see  per  Lord  Selborne 
in  Aylesford  v.  Morris,  1873,  L.  K.  8  Ch.  484).  Since  the  decision  of 
the  leading  case  of  Berry  v.  Feek  (infra),  the  term  has  been  generally 
restricted  to  cases  in  which  a  dishonest  deception  is  an  element.  It 
is  used  in  a  much  wider  sense  by  Mr.  Bigelow  {Fraud).  His  work  is 
framed  upon  the  definition,  "  fraud  consists  in  endeavour  to  alter  rights 
by  deception,  touching  motives,  or  by  circumvention,  not  touching 
motives;"  the  second  branch,  circumvention,  "following  in  the  main 
the  lines  of  statute  law"  {i.e.  such  statutes  as  that  of  Fraudulent 
Conveyances),  is  not  dealt  with  in  this  article,  but  under  the  various 
statutes  involved  (see  also  Com.  Dig.,  "Action  on  the  Case  for  a 
Deceipt."  A  valuable  discussion  of  the  definition  of  fraud  will  be  found 
in  Bigelow  on  Fraud,  1890  ed.,  ch.  i.,  also  printed  in  3  Laio  Quarterly 
Eeview). 

The  legal  effect  of  a  fraud  may  be  {A)  to  give  a  right  to  damages  in 
an  action  for  deceit ;  {B)  to  annul  a  transaction — for  instance,  to  make 
a  contract  voidable,  since  "  fraud  vitiates  everything ; "  or  {C)  to  set  up 
an  Estoppel  (Vol.  Y.  p.  351). 

A.  The  Action  for  Deceit. 

Where  a  representation,  false  to  the  knowledge  of  the  defendant,  or 
made  by  him  without  an  honest  belief  that  it  is  true,  has  been  made  by 
him  in  order  to  induce  the  plaintiff,  or  any  person  of  the  class  to  which 
the  representation  is  addressed,  to  act  in  a  particular  way,  and  the 
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plaintiff  has  been  deceived  thereby,  and  induced  to  act  accordingly,  and, 
as  a  consequence,  has  suffered  pecuniary  loss,  the  plaintiff  is  entitled  to 
recover  the  loss  from  the  defendant. 

The  action  was  originally  a  pure  common-law  action,  but  the  Court 
of  Chancery  awarded  restitution  in  place  of  damages  on  the  same 
principles  (see  Adam  v.  Newhigging,  1887,  34  Ch.  D.  582 ;  13  App.  Cas. 
308).  It  makes  no  difference,  since  the  Judicature  Acts,  whether  it  is 
brought  in  the  Chancery  or  in  the  King's  Bench  Division  {Derry  v.  Peek, 
1889,  14  App.  Cas.  337,  reversing  37  Ch.  D.  541).  [For  the  distinction 
between  the  common-law  action  for  deceit  and  a  suit  in  equity  for 
passing  off,  see  per  Farwell,  J.,  in  Bourne  v.  Swan  &  Edgar,  Ltd.,  [1903] 
1  Ch.,  at  p.  226.] 

1.  The  representation  may  be  by  express  words  or  conduct,  positive 
assertion  or  suggestion,  or  active  concealment  of  something  desirable  to 
be  known  (Pollock  on  Contracts,  7th  ed.,  p.  554).  For  instance,  by  playing 
with  false  dice,  personation,  or  the  use  of  forged  documents  (Com.  Dig., 
"Action  on  the  Case  for  a  Deceipt,"  A  (1)  (2)  (3));  by  bribing  an  agent 
and  allowing  the  principal  to  believe  that  the  agent  is  acting  in  his 
interest  {Mayor  of  Salford  v.  Lever,  [1891]  1  Q.  B.  168);  by  the  employ- 
ment of  a  puffer  at  an  auction  without  notice  that  the  vendor  reserves 
the  right  to  bid  (Vol.  I.  p.  633) ;  by  hiding  defects  in  goods  so  that  a 
buyer  is  deceived  on  examining  them  (see  Horsfall  v.  Thomas,  1862, 
1  H.  &  C.  90;  Schneider  v.  Heath,  1813,  3  Camp.  506;  14  E.  E.  825); 
publishing  part  of  a  report  and  concealing  another  part  which  qualifies 
it  (Arkivright  v.  Neivbolt,  1881, 17  Ch.  D.,  at  p.  318).  A  suppressio  veri  is 
a  false  representation  only  "if  withholding  that  which  is  not  stated 
makes  that  which  is  stated  absolutely  false  "  (I.e.,  Peek  v.  Gurney,  1873, 
L.  E.  6  H.  L.  392,  at  p.  403).  Merely  allowing  the  plaintiff  to  continue 
under,  and  to  act  upon,  a  mistake  to  which  the  defendant  has  not  contri- 
buted, is  no  ground  for  an  action  of  deceit  {Keates  v.  Cadogan,  1851, 
10  C.  B.  591);  nor  is  the  mere  concealment  of  a  material  fact  which  the 
defendant  was  morally  but  not  legally  bound  to  disclose  {Peek  v.  Ckirney, 
supra,  at  p.  390).  Thus  selling  a  beast  known  to  be  diseased  is  not  a 
false  representation  that  it  is  healthy  {Ward  v.  Hohhs,  1877,  3  Q.  B.  D. 
150 ;  4  App.  Cas.  13).  It  is  the  better  opinion  that  an  action  will  lie 
for  allowing  the  plaintiff  to  act  upon  a  statement  honestly  made  by  the 
defendant,  but  discovered  by  him  to  be  false,  before  the  mischief  is  done 
(Arkwright  v.  Newholt,  1881, 17  Ch.  D.,  at  pp.  325,  329 ;  Pollock  on  Torts, 
7th  ed.,  p.  284).  It  is  clear  that  a  contract  between  the  parties  induced 
by  the  statement  would  be  voidable  {TroAl  v.  Baring,  1864,  4  De  G., 
J.  &  S.,  at  p.  329 ;  46  E.  E.  941 ;  Reyiiell  v.  Sprye,  1852,  1  De  G., 
M.  &  G.  660;  42  E.  E.  710;  Redgrave  v.  Hurd,  1881,  20  Ch.  D.  1).  It 
must  be  a  representation  of  existing  facts,  not  an  opinion  or  a  promise. 
This  is  illustrated  by  the  following  examples : — A  true  statement  that 
the  defendant  does  not  intend  to  enforce  a  debt  is  not  actionable 
because  he  changes  his  mind  {Chadwick  v.  Manning,  [1896]  A.  C.  231 ; 
Jordan  v.  Money,  1854,  5  H.  L.  C.  185 ;  10  E.  E.  868);  but  if  the  state- 
ment was  untrue,  it  would  have  been  fraudulent,  for  present  intention 
is  a  matter  of  fact  {per  Bowen,  L.J.,  in  Edgington  v.  Fitzmaurice,  1884, 
39  Ch.  D.,  at  p.  483) ;  for  instance,  the  intention  to  pay  for  goods  bought 
{Load  V.  Green,  1846,  15  Mee.  &  W.  216;  71  E.  E.  627;  Clough  v.  L.  & 
N.-W.  Ply.  Co.,  1871,  L.  E.  7  Ex.  26).  It  was  formerly  held  that  no 
action  lay  upon  an  untrue  statement  by  a  buyer  that  he  would  give 
no  more  than  a  certain  sum.     It  is  "  that  which  every  seller  in  this 
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town  does  every  day,  who  tells  every  falsehood  he  can  to  induce  a 
purchaser  to  purchase "  {;per  Mansfield,  C.J.,  in  Vernon  v.  Keys,  1810, 
12  East,  632;  4  Taun.,  at  p.  493;  11  R.  E.  499,  see  p.  505?i.);  but  the 
exception  is  inconsistent  with  modern  decisions.  If  deliberately  untrue 
"puffing"  by  a  vendor  is  not  actionable,  as  it  is  said  not  to  be  (Sugden, 
Vendors  and  Purchasers,  14th  ed.,  p.  2;  Clerk  and  Lindsell  on  Torts, 
4th  ed.,  pp.  495,  496),  this  must  be  because  the  purchaser  is  not  taken 
to  have  relied  and  acted  upon  it  (see  below,  6). 

The  representation  may  be  of  matters  of  law,  at  anyrate  in  the 
concrete  form  of  statements  as  to  private  rights  (see  per  Lord  Westbury 
in  Cooper  v.  PUhhs,  1867,  L.  R.  2  H.  L.  149,  and  per  Mellish,  L.J.,  in 
Bogers  v.  Ingham,  1876,  3  Ch.  D.  350).  It  may  be  as  to  the  effect 
of  a  deed  {West  London  Commercial  Bank  v.  Kitson,  1884,  13  Q.  B.  D. 
360 ;  Hirschfield  v.  L.  B.  &  S.  C.  Bly.  Co.,  1876,  2  Q.  B.  D.  1).  A 
representation  of  general  law  would  be  generally  taken  to  be  a 
mere  expression  of  opinion  (Bashdall  v.  Ford,  1866,  2  L.  R.  Eq.  750; 
Pollock  on  Torts,  7th  ed.,  p.  279). 

No  action  can  be  brought  upon  a  representation  concerning  the 
character,  conduct,  ability,  trade,  or  dealings  of  a  third  person  whereby 
he  obtained  credit,  money  or  goods,  unless  it  were  in  writing  and  signed 
by  the  defendant  (Lord  Tenterden's  Act,  9  Geo.  iv.  c.  14,  s.  6;  see- 
Guarantee).  The  Act  applies  to  a  fraudulent  representation  made  by 
a  creditor  to  induce  a  third  person  to  accept  bills,  and  with  the  "  further 
and  fraudulent  purpose  of  enabling  the  creditor  to  appropriate  these 
bills  to  payment  of  his  debt "  (per  Lord  Watson,  in  Clydesdale  Bank  v. 
Baton,  [1896]  A.  C.  381,  at  p.  390,  expounding  the  corresponding  Scotch 
Act,  19  &  20  Vict.  c.  60,  p.  6).  [The  signature  of  an  agent  is  insufficient 
under  Lord  Tenterden's  Act  to  support  such  an  action,  and  therefore  a 
corporation  cannot  be  sued  for  a  false  representation  as  to  a  person's 
credit  made  by  one  of  its  servants  (Hirst  v.  West  Biding  Union  Banking 
Co.,  [1901]  2  K.  B.  560).] 

As  to  the  Directors'  Liability  Act,  1890,  see  Vol.  III.  p.  279. 

2.  It  must  he  False  to  the  Knowledge  of  the  Maker. — It  is  now  finally 
|/  determined  that  no  action  for  deceit  lies  upon  a  representation  which 
the  maker  believed  to  be  true,  however  unreasonable  the  grounds  of  his 
belief  (Berry  v.  Beek,  1889,  14  App.  Gas.  337;  see  two  articles  in  the 
Law  Quarterly  Bevievj  on  this  case  by  Sir  William  Anson  and  Sir 
Frederick  Pollock,  vi.  p.  72,  v.  p.  410),  even  though  he  made  it  care- 
^  lessly,  without  appreciating  the  importance  and  significance  of  the 
words  used  (Angus  v.  Clifford,  [1891]  2  Ch.  449),  for  negligent  misre- 
v/  presentation  does  not  amount  to  deceit,  and  can  only  give  a  cause  of 
action  where  there  is  a  duty  to  be  careful,  i.e.  not  to  give  information 
except  after  careful  inquiry  (per  Bowen,  L.J.,  in  Loiu  v.  Bouverie,  [1891], 
3  Ch.  82,  at  p.  105;  Le  Lievre  v.  Gould,  [1893]  1  Q.  B.  491).  The  con- 
trary doctrine  of  Smith  v.  Chadwick,  1881,  20  Ch.  D.  27,  and  of  Lord 
Chelmsford's  judgment  in  Western  Bank  of  Scotland  v.  Addie,  1867, 
L.  R.  1  H.  L.  Sc,  at  p.  162,  is  over-ruled.  But  if  the  defendant  alleges 
that  he  honestly  believed  the  statement,  the  unreasonableness  of  his 
grounds  of  belief  may  be  cogent  evidence  of  the  contrary  (Berry  v.  Beek, 
suprrd).  And,  as  everyone  who  makes  a  statement  in  order  to  induce 
another  to  act  on  it  must  be  taken,  at  least,  to  represent  that  he  does 
V  believe  it,  the  action  lies  if  he  had  no  belief,  but  acted  recklessly, 
careless  whether  the  statement  was  true  or  false  (ihid. ;  Uvaiis  v. 
Edmonds,  1853,  13  C.  B.  1,  at  p.  786,  per  Maule,  J.),  provided  he  was 
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conscious  that  he  did  not  believe  the  statement  {Berry  v.  Fmh,  at 
p.  371).  It  follows  that  the  defendant  is  not  liable  because  he  had 
forgotten  the  truth  {Low  v.  Bouverie,  supra;  Brownlie  v.  Campbell,  1880, 
5  App.  Cas.,  at  p.  936). 

If  a  statement  is  ambiguous,  the  defendant  must  be  shown  to  have 
meant  it  to  be  believed  in  the  untrue  sense  (Glasier  v.  Bolls,  1889, 
42  Ch.  D.  436).  [But  a  statement,  even  though  literally  true,  will  be 
deemed  fraudulent,  if  calculated  and  intended  to  mislead;  see  Lord 
Macnaghten's  judgment  in  Gluckstein  v.  Barnes,  [1900]  A.  C.  240,  250.] 

Broof  of  a  corrupt  motive  is  not  required.  Thus  in  Bolhill  v.  Walter, 
1832,  3  Barn.  &  Adol.  114;  37  E.  E.  344,  the  defendant  was  held  liable 
for  pretending  that  he  had  an  authority  which  he  honestly  expected 
subsequently  to  obtain.  And  it  is  immaterial  whether  the  defendant 
expected  to  benefit  by  the  fraud  or  not  {Basley  v.  Freeman,  1789,  3  T.  E. 
51 ;  1  E.  E.  634). 

3.  Agent. — The  principal  is  liable  for  the  fraudulent  representation 
of  his  agent,  made  in  the  course  of  the  principal's  business,  or  otherwise 
within  the  scope  of  the  agent's  authority,  and  for  the  benefit  of  the 
principal  {Barwick  v.  English  Joint- Stock  Bank,  1867,  L.  E.  2  Ex.  259), 
but  not  if  it  was  made  for  the  agent's  private  ends  {British  Mutiud 
Banking  Co.  v.  Chctrnwood  Forest  Co.,  1887,  18  Q.  B.  D.  714;  [Buhen  v. 
Great  Fingall  Consolidated,  [1906]  A.  C.  439]).  To  complete  the  cause  of 
action,  it  is  the  agent  who  makes  the  false  statement  who  must  be 
without  an  honest  belief  in  its  truth  (above,  2).  It  is  not  sufficient  that 
the  principal  knew  the  truth,  if  he  neither  made  nor  authorised  the 
statement  {Cornfoot  v.  Foioke,  1840,  6  Mee.  &  W.  358 ;  55  E.  E.  655 ; 
Pollock  on  Torts,  7th  ed.,  pp.  298,  299 ;  cp.  Blackburn  v.  Vigors,  1887, 
12  App.  Cas.  531).  A  corporation  is  liable,  as  any  other  principal,  for 
the  fraud  of  its  agent  {Barwick  v.  English  Joint-Stock  Bank,  supra). 

An  agent,  e.g.  a  director,  is  not  liable  for  the  fraud  of  another  agent 
of  the  same  principal,  e.g.  a  co-director  {Cargill  v.  Bower,  1878,  10  Ch.  D. 
502),  or  the  company's  broker  (  Weir  v.  Barnett,  aff.  as  Weir  v.  Bell,  1877, 
3  Ex.  D.  32,  238),  unless  (possibly)  he  ratifies  the  fraud  by  receiving 
and  retaining  the  proceeds  of  it  (  Weir  v.  Bell,  supra). 

The  agent  is,  of  course,  also  liable  for  the  fraud  {Sunft  v.  Winter- 
botham,  1873,  L.  E.  8  Q.  B.  244). 

A  partner  is  liable  for  the  fraud  of  his  copartner  to  the  extent  to 
which  the  latter  is  his  agent  according  to  the  same  rule  (Partnership 
Act,  1890,  ss.  10,  11,  12;  Cleather  v.  Twisden,  1883,  24  Ch.  D.  731,  28 
ibid.  340 ;  [see  Oppenheimer  v.  Frazer,  [1907]  2  K.  B.  50]). 

4.  Wife. — The  husband  is  liable  for  the  frauds,  as  for  the  other 
torts,  of  his  wife,  but  he  cannot  be  made  liable  for  her  contracts  by 
putting  the  case  upon  fraud,  where  substantially  it  is  one  of  contract 
{Liverp>ool,  etc..  Association  v.  Fairhurst,  1854,  9  Ex.  422;  Wright  v. 
Leonard,  1861,  11  C.  B.  N.  S.  258).  [The  Married  Women's  Property 
Act,  1882,  has  not  affected  the  husband's  liability  in  this  respect  {Earle 
V.  Kingscote,  [1900]  2  Ch.  585).]     See  further.  Husband  and  Wife. 

5.  Made  to  induce  the  plaintiff  to  act,  in  the  belief  that  it  is  true,  in 
the  manner  in  which  he  has  acted. — If  the  representation  is  addressed 
to  the  whole  public  or  to  any  particular  class,  then  any  of  those  to 
whom  it  is  addressed  who  acts  upon  it  may  sue  {Bichardson  v.  Silvester^ 
1873,  L.  E.  9  Q.  B.  34).  So  a  purchaser  of  shares  in  the  market  cannot 
sue  the  directors  upon  a  prospectus  intended  to  induce  persons  to  apply 
for  allotment  of  shares  to  the  company  {Peek  v.  Gurney,  1873,  L.  E. 
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6  H.  L.  377).  It  would  be  otherwise  if  the  prospectus  had  been 
intended  to  induce  the  public  to  buy  in  the  market  so  as  to  raise  the 
price  of  shares  {Andrews  v.  Mockford,  [1896]  1  Q.  B.  372).  Where  a 
gun  was  represented  to  be  safe,  and  was  sold  for  the  use  of  the  plaintiff 
to  his  father,  the  plaintiff  recovered  for  injuries  caused  to  him  by  the 
gun  bursting  {Langridge  v.  Levy,  1837,  2  Mee.  &  W.  519,  4  ibid.  337; 
46  R.  R.  689). 

6.  Actucdly  deceiving  the  plaintiff,  and  having  been  a  material  induce- 
ment to  his  action  (Sir  Frederick  Pollock  explains  Horsfall  v.  Thomas, 
1862,  1  H.  &  C.  90,  Torts,  7th  ed.,  p.  292,  as  an  ineffective  attempt  to 
deceive).  It  need  not  have  been  the  sole  inducement  (see  Peek  v.  Dernj 
in  the  C.  A.  37  Ch.  D.  541 ;  Reese  River  Co.  v.  Srtiiih,  1869,  L.  R. 
4  H.  L.  64 ;  Clarke  v.  Dickson,  1859,  6  C.  B.  K  S.  453).  If  the  plaintiff 
was  in  fact  deceived  it  is  immaterial  that  he  had,  whether  from  the 
defendant  or  independently,  the  means  of  ascertaining  the  truth  {Red- 
grave V.  Hurd,  1881,  20  Ch.  D.  1). 

7.  Damages. — Damage  is  a  part  of  the  cause  of  action.  There  is  no 
action  for  damages  for  a  naked  lie  {Pasley  v.  Freeman,  1789,  3  T.  R.  51 ; 
1  R.  R.  634;  Smith  v.  Chadwick,  1884,  9  App.  Cas.,  at  p.  196).  [But 
there  may  be  cases  in  which,  although  no  damage  has  been  suffered,  an 
action  will  lie  to  restrain  a  person  from  publishing  false  statements, 
when  they  are  calculated  to  cause  damage  to  the  plaintiff  (see  Ajello  v. 
Worsley,  [1898]  1  Ch.  274;  Walter  v.  Ashton,  [1902]  2  Ch.  282).]  The 
measure  of  damages  is  the  amount  of  the  actual  loss  sustained  as  the 
consequence  of  acting  upon  the  fraudulent  representation,  provided  it 
is  not  too  remote  (Barry  v.  Croskey,  1861,  2  John.  &  H.  1 ;  70  E.  R. 
945;  Rarler  v.  Lissiter,  1860,  7  C.  B.  K  S.  175;  Collins  v.  Cane,  1860, 
4  H.  &  IST.  225).  So  that  where  the  plaintiff'  has  been  induced  to 
purchase  worthless  shares,  it  is  the  sum  he  gave  for  them  {Tvjy cross  v. 
Grant,  1877,  2  C.  P.  D.  469).  If  the  shares  have  any  real  value  when 
the  fraud  is  committed,  or  if  they  had  been  sold  by  the  plaintiff,  the 
value  or  price  received  must  be  deducted  from  the  amount  paid  for 
them  by  the  plaintiff  (  Waddell  v.  Blockey,  1879,  4  Q.  B.  D.  678  ;  Tomlin 
V.  Lace,  1889,  43  Ch.  D.  191 ;  Peek  v.  Derry,  1887,  37  Ch.  D.  591). 

Where  the  plaintiff  was  induced  to  use  a  dangerous  gun,  and  in  con- 
sequence received  personal  injuries,  he  recovered  for  these  {Langridge  v. 
Levy,  above,  5) ;  so  where  the  plaintiff  was  induced  to  buy  a  diseased 
cow,  he  recovered  for  the  loss  caused  by  the  infection  of  his  other  stock 
{Mullett  V.  Nixon,  1865,  L.  R.  1  C.  P.  559 ;  cp.  Rodger  v.  Nicholls,  1873, 
28  L.  T.  441).  As  to  the  costs  of  actions  occasioned  by  or  against  the 
plaintiff',  brought  or  defended  by  him  in  reliance  on  the  fraud,  see 
Richardson  v.  Dunn,  1860,  8  C.  B.  N.  S.  665 ;  Collins  v.  Cane,  above,  7. 

B.  Rescission. 

8.  Fraud  Vitiates  Everything. — Fraud  in  all  Courts  and  at  all  stages 
of  the  transaction  has  been  held  to  vitiate  all  to  which  it  attaches  {per 
Wilde,  B.,  Udell  v.  Atherton,  1861,  7  H.  &  N.,  at  p.  181).  And  evidence 
may  always  be  given  to  prove  it,  even  though  the  evidence  contradict 
an  agreement  in  writing ;  therefore  a  contract  procured  by  the  fraud  of 
one  party  is  voidable  at  the  instance  of  the  defrauded  party  (below,  9). 
A  will,  or  part  of  the  will,  procured  by  fraud  may  be  refused  probate 
{Allen  V.  Macpherson,  1845,  1  H.  L.  C.  191 ;  9  E.  R.  727 ;  73  R.  R.  30). 
But  a  marriage  is  not  voidable  on  the  ground  of  fraud,  however  gross 


FRAUD  263 

(see  Moss  v.  Moss,  [1897]  P.  263),  unless  the  defrauded  party  did  not 
understand  the  nature  of  the  ceremony  (see  Ford  v.  Stier,  [1896]  P.  1). 
In  general,  a  party  who  has  been  induced  to  enter  into  a  transaction  by 
fraud  must  either  rescind  it  or  take  it  as  it  stands,  but  an  exception 
exists  in  the  case  of  marriage  settlements.  These  may  be  rectified  at 
the  instance  of  the  defrauded  party,  at  anyrate  if  the  party  in  fault 
acted  as  his  agent  (Pollock  on  Contracts,  7th  ed.,  p.  517 ;  see  Clarh  v. 
Girdivood,  1877,  7  Ch.  D.  9;  and  Lovesij  v.  Smith,  1880,  15  Ch.  D. 
655). 

9.  Contract. — As  to  the  rescission  of  a  contract  on  the  ground  of 
fraud,  see  Vol.  III.  p.  543;  Pollock  on  Contracts,  ch.  xi.  For  the 
rescission  of  contracts  to  take  shares  in  companies,  see  Vol.  III.  p. 
278. 

The  rules  above  stated  with  regard  to  the  action  for  deceit  apply 
generally  also  to  determine  w^hat  is  a  fraud  sufficient  to  make  a  contract 
voidable  (Pollock  on  Torts,  7th  ed.,  p.  274),  but  there  are  some  distinc- 
tions. A  contract  can  be  rescinded  if  it  was  induced  by  a  material 
misrepresentation,  although  the  misrepresentation  may  have  been 
honestly  made  (see  Vol.  III.  p.  543 ;  Derry  v.  Peek,  supra),  or  if  it 
has  been  procured  by  concealment  of  a  material  fact  which  it  was 
the  duty  of  the  other  party  to  disclose,  it  will  not  be  enforced  (see 
above,  1).  If  the  interests  of  innocent  third  parties,  who  are  not 
volunteers,  have  intervened,  the  right  of  rescission  is  lost.  Thus,  if  a 
sale  of  goods  (Sale  of  Goods  Act,  1893,  s.  24)  is  obtained  by  fraud, 
and  they  are  pledged,  the  pledgee  gets  a  good  title  {Pease  v.  Cloahec, 
1866,  L.  R.  1  P.  C.  219 ;  Badcock  v.  Lawson,  1880,  5  Q.  B.  D.  284).  So 
a  shareholder  cannot  repudiate  shares  which  he  has  been  induced  to 
take  by  fraud,  after  an  order  to  wind  up  the  company  (Oakes  v.  Tur- 
quand,  1867,  L.  R.  2  H.  L.  325 ;  Tennent  v.  City  of  Glasgow  Bank,  1879, 
4  App.  Cas.  615 ;  [cf.  In  re  General  Railway  Syndicate,  Whiteleys  Case, 
[1900]  1  Ch.  365]).  There  is  no  analogy  between  such  a  case  and  that 
of  an  insolvent  partnership.  Therefore  if  the  plaintiff  has  been  induced 
to  become  a  partner  by  fraud,  he  is  entitled  to  be,  so  far  as  possible, 
restored  to  his  original  position,  and  to  be  indemnified  against  liabilities 
{e.g.  to  creditors)  from  which  he  cannot  be  released  {Adam  v.  New- 
Ugging,  1887,  34  Ch.  D.  582;  13  App.  Cas.  308). 

The  contract  to  take  shares  can  be  repudiated  notwithstanding  that 
the  shares  have  been  forfeited  for  non-payment  of  calls  {Aaron's  Beefs  v. 
Twiss,  [1896]  App.  Cas.  273). 

It  is  not  essential  that  the  party  defrauded  should  have  given  notice 
of  rescission  immediately  he  knew  of  the  fraud  {I.e.,  q.v.). 

10.  Fraud  on  Creditors. — If  one  creditor  bargains  for  a  secret  prefer- 
ence over  the  others  as  the  price  of  his  assent  to  a  composition,  this  is  a 
fraud  upon  them  {Cockshott  v.  Bennett,  1788,  2  T.  R.  763 ;  1  R.  R.  617). 

It  makes  no  difference  that  the  preference  is  not  given  at  the  expense 
of  the  debtor's  estate  [if  it  is  given  with  his  knowledge]  {Ex  'parte  Milner, 
1885,  15  Q.  B.  D.  605 ;  In  re  E.  A.  B.,  [1902]  1  K.  B.  457).  If  a  bond 
has  been  given  for  the  amount  agreed  upon,  it  will  be  ordered  to  be 
delivered  up  to  the  debtor  {Jackman  v.  Mitchell,  1807,  13  Ves.  581; 
33  E.  R.  412 ;  9  R.  R.  229),  or  if  the  money  is  paid,  the  debtor  can 
recover  it  {In  re  Lenzberg,  1877,  7  Ch.  D.  650 ;  Atkinson  v.  Denby,  1862, 
7  H.  &  N.  934). 

There  is  no  fraud  if  the  other  creditors  know  of  the  preference  when 
they  agree  to  the  composition  themselves  ;  and  there  is  none  where  there 
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is  not  a  common  basis  of  assent,  as  where  the  debts  are  bought  up  and 
the  creditors  dealt  with  separately  {In  re  Levitas  Claim,  [1894]  3  Ch. 
365).  The  rule  applies  until  the  composition  has  been  completely 
worked  out  (Ex  parte  Barrow,  1881,  18  Ch.  D.  464). 

[See  further,  as  to  frauds  on  creditors,  Bankruptcy  (Fraudulent 
Preference),  Vol.  II.  p.  42,  and  Fraudulent  Conveyances.] 

11.  Transaction  Arising  out  of  a  Fraud. — Where  a  promoter  promoted 
a  company  to  carry  out  a  fraudulent  sale,  he  was  not  allowed  to  recover 
payment  for  his  services  (In  re  Hereford,  etc.,  Co.,  1876,  2  Ch.  D.  621); 
and  where,  on  a  sale  induced  by  fraud,  the  vendor  got  the  goods  back 
from  the  carrier  whom  he  indemnified,  the  purchaser  was  not  allowed  to 
recover  damages  for  non-delivery  from  the  carrier  (Clough  v.  L.  &  N.-  W. 
Ely.  Co.,  1871,  L.  E.  7  Ex.  26). 

12.  Possession. — Where  possession  of  goods  is  obtained  by  fraud,  no 
property  passes  and  an  action  of  trover  will  lie  against  the  wrong-doer 
(Ferguson  v.  Carrington,  1829,  9  Barn.  &  Cress.  59) ;  and  in  the  case  of 
money,  the  sum  paid  can  be  sued  for  as  money  received  for  the  plaintiff's 
use  (  Wontner  v.  Sharp,  1847,  4  C.  B.  404),  [and  recovered  with  interest 
(per  Curs.,  Johnson  v.  B.,  [1904]  A.  C.  817,  822)].  Where  the  possession  of 
the  goods  was  obtained  under  a  voidable  contract,  an  action  for  trover 
or  conversion  will  not  lie  against  an  innocent  third  party  who  has 
acquired  an  interest  for  value  from  the  wrong-doer  before  the  vendor 
disaffirmed  the  transaction  (Sale  of  Goods  Act,  1893,  s.  23 ;  Lindsay  v. 
Cundy,  1878,  3  App.  Cas.  459 ;  Badcock  v.  Lawson,  1879,  4  Q.  B.  D.  394; 
5  ibid.  284).  But  if  the  fraud  is  such  that  there  is  not  a  consent  voidable 
by  fraud,  but  no  consent  at  all  to  the  transfer  of  possession,  so  as  to  make 
a  case  of  stolen  goods,  for  instance  where  the  wrong  person  obtains 
delivery  by  personation,  the  property  does  not  pass  to  the  third  party, 
except  in  cases  where  he  can  rely  on  a  sale  in  market  overt,  and  he  is 
consequently  liable  to  the  true  owner  in  an  action  for  trover  or  conver- 
sion (Sale  of  Goods  Act,  1893,  ss.  21,  22,  24 ;  Kingsford  v.  Merry,  1856, 

1  H.  &  N.  503  ;  Lindsay  \.  Cundy,  supra;  AttenhoroughY. St.  Katherine*s 
Dock  Co.,  1878,  3  C.  P.  D.  450;  Farqnharson  v.  King,  [1902]  A.  C.  325; 
Pollock  on  Contracts,  7th  ed.,  467).  [As  regards  money,  see  Miller  v. 
Pace,  1  Smith's  L.  C,  11th  ed.,  pp.  468,  485;  Moss  v.  Hancock,  [1899] 

2  Q.  B.  111.]    See  Principal  and  Agent;  and  Conversion,  Action  of. 

13.  Laches — Limitation. — The  right  to  complain  of  a  fraud  is  not  lost 
by  delay,  unless  it  is  intentionally  abandoned  with  knowledge  of  the 
material  facts  (Lindsay  Petroleum  Co.  v.  Hurd,  1874,  L.  E.  5  P.  C.  221 ; 
see  Acquiescence,  Vol.  I.  p.,  128).  The  Statutes  of  Limitations  in  the 
case  of  a  concealed  fraud  run  only  from  the  date  of  its  discovery  (3  &  4 
Will.  IV.  c.  27,  s.  26 ;  Vane  v.  Vane,  1872,  L.  E.  8  Ch.  383 ;  Gills  v. 
Guild,  1882,  9  Q.  B.  D.  59).  [For  the  application  of  the  statutes  in 
equity,  see  Bulli  Coal  Mining  Co.  v.  Osborne,  [1899]  A.  C.  351.] 

As  between  parties  who  are  innocent  of  the  fraud  it  is  frequently 
laid  down  that  the  party  whose  conduct  has  enabled  the  guilty  person 
to  commit  the  fraud  should  suffer  rather  than  the  other.  [It  is,  however, 
impossible  in  the  face  of  the  authorities  to  say  that  this  is  a  rule  of 
general  application  (  per  Vaughan  Williams,  L.  J.,  in  Farquharson  v.  King, 
[1901]  2  K.  B.  697,  712).]  One  innocent  party  cannot  throw  the  loss 
upon  another  merely  because  the  negligence  of  the  latter  has  facilitated 
the  fraud.  [In  general,  he  can  only  do  so  if  the  conduct  of  the  other 
party  has  amounted  to  a  breach  of  some  duty  which  the  latter  owed  to 
him,  or  if  the  latter  has  in  some  way  estopped  himself  from  setting  up 
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the  fraud,  e.g.  by  signing  a  cheque  or  delivery  order  in  blank  (see  Scliolfield 
V.  Londesboroitgh,  [1896]  A.  C.  514;  Union  Credit  Bank  v.  Mersey  Docks 
and  Harbour  Board,  [1899]  2  Q.  B.  205,  213 ;  JSTashv.  DeFreville,  [1900] 
2  Q.  B.  72 ;  Farquharson  v.  King,  [1902]  A.  C.  325 ;  Longman  v.  Bath 
Electric  Tratmoays  Co.,  [1905]  1  Ch.  626 ;  Colonial  Bank  of  Australasia 
V.  Marshall,  [1906]  A.  C.  559).  For  the  principles  on  which  questions  of 
priority  are  determined  when  the  owner  or  mortgagee  of  real  property 
has  enabled  a  fraud  to  be  committed  by  allowing  another  person  to  have 
possession  of  the  title-deeds,  see  Priorities.] 

14.  Pleading,  Practice,  Costs. — Where  fraud  is  relied  on,  it  must  be 
distinctly  pleaded  [and  particulars  given]  (Order  19,  rr.  6,  22 ;  In  re  Rica 
Gold  Washing  Co.,  1879,  11  Ch.  D.  36;  see  also  the  note  to  rule  22  in 
the  Annual  Practice).  Frivolous  charges  of  fraud  will  be  struck  out 
{Lawrance  v.  Norreys,  1889,  15  App.  Cas.  210).  The  costs  of  unfounded 
charges  of  fraud  ought  to  be  thrown  upon  the  party  making  them  in 
any  event  {Thomson  v.  Eastivood,  1877,  2  App.  Cas.,  at  p.  243 ;  Parker 
v.  Mackenner,  1874,  L.  E.  10  Ch.  96 ;  and  see  Connecticut,  etc.,  Co.  v. 
Kavanagh,  infra). 

If  an  action  is  substantially  based  upon  fraud  the  Court  is  unwill- 
ing to  allow  the  plaintiff  to  shift  his  ground  to  negligence  if  he  fails  to 
prove  fraud  {London  Chartered  Bank  of  Aiistralia  v.  Lemyrihre,  1873, 
L.  R  4  P.  C.  572;  Hickson  v.  Lombard,  1866,  L.  R.  1  H.  L.  324).  {A 
fortiori,  if  an  action  has  been  fought  entirely  on  an  issue  of  fraud,  the 
issue  of  negligence  ought  not  to  be  raised  on  appeal,  when  the 
defendant's  evidence  to  clear  himself  of  a  charge  of  fraud  may  not  be 
all  the  evidence  which  he  could  have  brought  forward  to  rebut  a  charge 
of  negligence  {Connecticut,  etc.,  Co.  v.  Kavanagh,  [1892]  A.  C.  473).] 

15.  Constructive  Fraud. — This  term  has  been  variously  and  loosely 
used ;  on  the  one  hand,  as  a  convenient  nomen  collectivum  for  a  variety 
of  contracts  and  other  transactions  obnoxious  to  public  policy;  or  on 
the  other,  as  only  a  synonym  for  actual  fraud  (Bigelow  on  Framed,  p.  9). 
Brocage  (Marriage)  contracts,  contracts  in  Restraint  of  Trade, 
Catching  Bargains,  Fraudulent  Conveyances,  cases  of  Undue  Influ- 
ence, frauds  on  third  parties  (above,  10,  11),  and  contracts  contrary  to 
public  policy,  are  instances  of  the  subjects  to  which  the  term  is  some- 
times applied.  See  also  Lord  Hardwicke's  classification  of  frauds  (he 
does  not  use  the  adjective  "constructive")  in  Chesterfield  v.  Janssen, 
2  Ves.  Sen.  125 ;  28  E.  R.  82 ;  1  White  and  Tudor's  L.  C. 

16.  Fraud  on  the  Court. — A  judgment  obtained  by  fraud  may  be  set 
aside  in  a  fresh  action  commenced  for  the  purpose  {Flower  v.  Lloyd,  1877, 
6  Ch.  D.  297 ;  [Cole  v.  Langford,  [1898]  2  Q.  B.  36  ;  Birch  v.  Birch,  [1902] 
P.  130).  It  makes  no  difference  that  the  judgment  was  obtained  by 
default  {Wyatt  v.  Palmer,  [1899]  2  Q.  B.  106)].  It  constitutes  no 
estoppel  (see  Estoppel).  The  fraud  must  be  such  as  to  involve  moral 
guilt,  it  "  must  be  fraud  which  you  can  explain  and  define  on  the  face 
of  a  decree,"  so  that  "mere  irregularity,  or  the  insisting  upon  rights 
which  upon  due  investigation  of  those  rights  might  be  found  to  be 
overstated  and  overestimated,  is  not  the  kind  of  fraud  which  will 
authorise  the  Court  to  set  aside  a  solemn  decision  which  has  assumed 
the  form  of  a  decree  signed  and  enrolled "  {per  Cairns,  L. J.,  in  Patch  v. 
Ward,  1867,  L.  R.  3  Ch.  203).     In  Floiver  v.  Lloyd,  1879,  10  Ch.  D.  327, 

James,  L.J.,  expressed  an  opinion  that  fraud  which  consists  in  the  con- 
cealment of  facts  at  the  trial,  or  in  giving  or  suborning  false  evidence, 
cannot  be  relied  on  as  a  ground  for  setting  aside  the  judgment  obtained 
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in  a  contested  action ;  but  this  opinion  has  not  been  followed  (Abouloff 
V.  Oppenheimer,  1882,  10  Q.  B.  D.  295).  And  so  long  ago  as  1757  the 
Court  set  aside  a  judgment  obtained  by  trick,  the  plaintiff  having 
secured  a  verdict  by  refusing  to  produce  a  document  which  would  have 
defeated  his  action,  but  which  he  had  had  no  "  notice  to  produce " 
{Anderson  V.  George,  1  Burr.  353).  Where  a  solicitor  put  in  a  fraudulent 
defence  on  his  client's  behalf,  but  without  the  client's  knowledge,  and 
the  opposite  party,  who  was  innocent  of  the  fraud,  obtained  judgment 
upon  the  admissions  contained  in  the  defence,  the  Court  of  Appeal  set 
aside  the  judgment,  and  allowed  the  defence  to  be  withdrawn  and  a  new 
one  put  in  {Williams  v.  Preston,  1882,  20  Ch.  D.  672). 

If  a  solicitor  by  negligence  allows  money  to  be  fraudulently  obtained 
out  of  Court  by  his  client,  or  by  anyone  whom  he  has  allowed  to  use 
his  name,  he  is  liable  to  make  good  the  loss  (see  Marsh  v.  Joseph,  [1897] 
1  Ch.  213;  Slater  v.  Slater,  1888,  ihicl  p.  222n.). 

Fraud  on  the  Court  takes  the  form  of  collusion  where  both  plaintiff 
and  defendant  are  parties  to  it.  The  facts  put  before  the  Court  may  be 
either  {a)  non-existent,  or  (l)  existent  but  corruptly  preconcerted  by  the 
parties  (see  Duchess  of  Kingston's  Case,  1  Smith  X.  C). 

[Authorities. — The  principal  treatises  are  those  of  Bigelow  (American), 
1890,  Moncreiff  (1891),  Kerr,  3rd  ed.  (1902).  See  also  the  notes  to 
Chandelm^  v.  Lopus  and  Pasley  v.  Freeman  in  Smith's  L.  C] 

Fraud  on  IVIarital  Rights.— See  Settlements;  and 
Strathmore  v.  Boives,  1789,  1  Ves.  Jun.  22;  30  E.  R.  211;  1  R.  R.  76; 
White  and  Tudor's  L.C. 

Fraud  on  Powders.— See  Powers. 

Frauds,  Statute  of  .—The  Statute  of  Frauds,  29  Car.  ii. 
c.  3,  was  a  valuable  piece  of  legislation  in  its  day,  especially  at  a  time 
when  the  evidence  of  parties  to  a  suit  was  not  admissible.  It  consists 
of  a  number  of  requirements  for  documentary  or  other  evidence  of 
various  legal  transactions,  made  with  a  view  to  the  prevention  of  fraud 
and  perjury.  Lord  Nottingham  claimed  to  be  the  author  of  the  statute, 
and  to  have  introduced  it  into  the  House  of  Lords,  though  he  says  that 
it  received  additions  and  improvements  from  some  judges  and  civilians 
{Ash  v.  Ahdy,  1678,  3  Swans.  664;  36  E.  R.  1014).  The  Act  consisted 
of  twenty-four  clauses,  of  which  one,  the  thirteenth,  was  in  subsequent 
editions  of  the  Act  divided  in  two,  so  that  the  later  sections  were 
wrongly  numbered. 

Sees.  1,  2,  3  relate  to  the  creation  or  assignment  of  interests  in  land. 
Before  the  passing  of  the  statute,  writing  or  deed  was  not  essential  to 
the  creation  of  a  freehold  estate  in  possession,  or  of  an  estate  for  years. 
Appropriate  words  followed  by  livery  of  seisin  in  the  case  of  freehold, 
or  by  an  entry  in  the  case  of  estates  for  years,  would  effect  the  purpose 
of  the  parties,  although  a  deed  was  usually  executed  or  writing  signed  as 
evidence  of  the  transaction. 

Sec.  1  enacts  that  any  interest  of  freehold,  term  of  years,  or  uncertain 
interest  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements, 
or  hereditaments,  not  put  in  writing  and  signed  by  the  parties  making 
or  creating  the  same,  or  their  agents  lawfully  authorised  in  writing,  shall 
have  no  more  effect  than  an  estate  at  will. 
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Sec.  3  makes  the  same  requirement  as  to  assignment,  grant,  or 
surrender  of  such  interest. 

It  should  be  noted  that  in  most  of  these  cases  the  transaction  is 
avoided  by  8  &  9  Vict.  c.  106,  s.  1,  unless  it  be  by  deed.  Whether  such 
a  deed  needs  signature,  as  required  by  the  Statute  of  Frauds,  or  whether 
the  requirement  of  a  document  under  seal  supersedes  the  requirement 
of  signature,  remains  an  open  question  (Williams,  Real  Property,  20th  ed., 
p.  154). 

Sec.  2  makes  an  exception  in  favour  of  leases  not  exceeding  the  term 
of  three  years  where  the  rent  reserved  amounts  to  two-thirds  of  the  full 
improved  value  of  the  land.  These  may  be  by  parol,  but  an  agreement 
for  such  a  lease  would  fall  under  the  fourth  section,  which  we  must  now 
consider. 

Sec.  4  provides  that  no  action  shall  be  brought  in  the  case  of  certain 
contracts  unless  the  agreement  upon  which  the  action  is  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  signed  by  the  party 
to  be  charged  therewith,  or  some  person  thereunto  by  him  lawfully 
authorised. 

The  contracts  specified  are  five  : — 

(1)  A  special  promise  by  an  executor  or  administrator  to  answer 
damages  out  of  his  own  estate; 

(2)  A  special  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another.  The  words  "  special  promise  "  seem  to  point  to  a  resemblance 
in  these  two  contracts.  In  each  case  there  is  a  primary  liability,  of  the 
estate  in  the  one  case,  in  the  other  case  of  the  party,  whose  "debt, 
default,  or  miscarriage  "  is  answered  for.  But  the  promise  in  (1)  may  be 
absolute  or  conditional — a  promise  to  pay  if  the  estate  does  not  suffice, 
or  a  promise  to  pay  in  relief  of  the  estate ;  the  promise  in  (2)  must  be 
conditional,  that  is,  it  must  not  be  an  indemnity,  nor  a  promise  to  pay 
for  things  done  or  promised  for  the  benefit  of  a  third  party  {Birhmyr  v. 
Darnell,  1  Sra.  L.  C.  310).  There  must  be  a  clear  expectation  on  the  part 
of  the  promisor  that  the  person  primarily  liable  will  pay,  and  that  his 
own  liability  will  only  arise  on  default  of  such  payment  {Sutton  <&  Co.  v. 
Grey,  [1894]  1  Q.  B.  288 ;  G^oild  v.  Conrad,  [1894]  2  Q.  B.  885 ;  Hai^lurg 
India  RuUer  Co.  v.  Martin,  [1902]  1  K.  B.  778).  There  must  be  three 
parties — the  creditor,  the  person  primarily  liable,  and  the  guarantor  (see 
Guarantee  ;  Indemnity  ;  Principal  and  Surety). 

(3)  Any  agreement  made  in  consideration  of  marriage  (for  this,  see 
Leake  on  Contracts,  4th  ed.,  p.  162). 

(4)  Any  contract  or  sale  of  lands  or  hereditaments,  or  any  interest  in 
or  concerning  them.  As  to  this  contract  it  should  be  noted — {a)  that  a 
parol  lease  not  exceeding  the  term  of  three  years  is  valid  as  a  lease  under 
sec.  2,  but  that  an  agreement  for  such  a  lease  must  be  in  writing  under 
sec.  4,  and  that  the  parol  lease,  though  good  as  a  lease,  cannot  be  treated 
as  an  agreement  upon  which  action  can  be  brought  against  the  lessee  for 
not  taking  possession,  unless  there  be  writing  as  required  by  sec.  4 ;  (h) 
there  is  sometimes  a  difficulty  in  determining  whether  a  contract  is  or 
is  not  concerned  with  an  interest  in  land.  Growing  crops  produced  by 
cultivation  (see  Growing  Crops)  are  distinguished  from  natural  produce 
of  the  soil,  such  as  growing  grass  or  fruit.  An  agreement  for  the  sale  of 
the  former  is  in  no  case  an  agreement  concerning  an  interest  in  land,  and 
in  the  case  of  the  latter  only  if  the  property  is  to  pass  before  severance 
(see  Sale  of  Goods).  Again,  a  contract  for  an  easement  does,  while  a 
contract  for  a  licence  does  not — a  contract  for  purchase  of  fixtures  does, 
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a  contract  as  to  removal  of  fixtures  does  not — concern  an  interest  in 
land  (Leake  on  Contracts,  4th  ed.,  pp.  166-168). 

(5)  Agreement  not  to  be  performed  within  a  year  from  the  making 
thereof.  The  upshot  of  the  decided  cases  turning  on  this  contract  is 
that  the  parties  must  clearly  contemplate  liabilities  on  both  sides  extend- 
ing beyond  the  year.  Contracts  which  may  be  performed  within  the 
year  on  one  side  though  not  on  the  other,  and  contracts  which  may  be 
performed  within  the  year,  though  in  fact  they  are  not  so  performed, 
are  not  within  the  statute  {Donellan  v.  Bead,  1832,  3  B.  &  A.  899; 
Macgregor  v.  Macgregor,  1888,  21  Q.  B.  D.  424).  On  the  other  hand,  a 
contract  not  to  be  performed  within  the  year  is  not  taken  out  of  the 
statute  by  the  existence  of  a  condition  subsequent,  which  might  make  it 
defeasible  within  the  year  (Dohson  v.  Collis,  1856,  1  H.  &  N.  81).  As  to 
the  mode  of  computing  a  year's  service,  see  Smith  v.  Gold  Coast  Co., 
[1903]  1  K  B.  283  (C.  A.)  538. 

The  requirements  of  the  section  are  tolerably  well  ascertained. 

"  JVo  Action  shall  be  brought." — The  contract  therefore  is  not  void  or 
voidable,  but  merely  unenforceable,  until  the  necessary  evidence  is  forth- 
coming {Leroux  v.  Brown,  1853,  12  C.  B.  801),  and  this  evidence  may  be 
provided  either  before  the  conclusion  of  the  contract,  as  in  the  case  of  a 
written  offer  signed  by  the  offeror  and  accepted  by  parol  {Beuss  v.  Bicksley, 
1866,  L.  II.  1  Ex.  342),  or  after  the  contract  is  made,  even  though  the 
letter  which  contains  the  terms  of  the  contract  contains  also  a  repudia- 
tion of  them  {Buxton  v.  Bust,  1872,  L.  K.  7  Ex.  1  and  279). 

"  Unless  the  Agreement  or  some  Memorandum  or  Note  thereof  shall  be 
in  writing." — What  is  a  sufficient  memorandum  or  note  ?  It  is  settled 
that — {a)  the  name  of  each  party  must  appear  in  the  document,  not  merely 
in  the  signature  at  the  end  {Williams  v.  Jordan,  1877,  6  Ch.  D.  517); 
for  this  purpose  letter  and  envelope  are  considered  as  one  document 
{Bearce  v.  Gardiner,  [1897]  1  Q.  B.  (C.  A.)  688). 

(b)  That  the  terms  must  appear,  and  that  the  word  "agreement" 
must  be  construed  to  require  that  the  consideration  as  well  as  the 
promise  should  be  set  forth  in  the  memorandum  (  Wain  v.  Warlters,  1804, 
5  East,  10 ;  7  R.  R.  645). 

An  exception  to  this  rule  is  made  in  the  case  of  the  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another,  by  19  &  20  Yict. 
c.  97,  s.  3  (Mercantile  Law  Amendment  Act). 

^  (c)  Where  the  writing  is  to  be  found  in  several  documents  parol 
evidence  may  be  admitted  to  identify  and  to  connect  the  documents. 
Such  evidence  appears  to  be  only  admissible  where  upon  the  identifica- 
tion of  the  documents  this  connection  is  obvious ;  but  the  matter  is  not 
free  from  doubt  {Long  v.  Millar,  1879,  4  C.  P.  D.  450 ;  Oliver  v.  Hunting, 
1890,  44  Ch.  D.  205 ;  Fry,  Specijic  Berformance,  4th  ed.,  242). 

{d)  Parol  evidence  is  also  admissible  to  identify  the  contracting 
parties  if  not  named  but  indicated  by  description  or  reference.  Thus 
an  agent  contracting  in  his  own  name  may  prove  the  existence  of  his 
principal  {Filby  v.  Hounsell,  [1896]  2  Ch.  737).  Parol  evidence  may 
also  be  given  to  identify  "the  owner"  of  a  property  named  or  "the 
executor  "  of  a  person  named.  In  like  manner  a  property  described  so 
as  to  make  identification  simple  may  be  identified  by  parol  evidence 
{Blant  V.  Bourne,  [1897]  2  Ch.  (C.  A.)  281 ;  Leake,  4th  ed.,  p.  138,  and 
cases  there  cited). 

"  Signed  hj  the  Barty  to  be  charged  thereioith." — The  signature  must 
be  the  signature  of  the  party  to  be  charged.     The  contract  need  not 
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be  signed  by  both  parties,  nor  need  the  signature  be  at  the  end  of  the 
memorandum;  it  may  be  at  the  beginning  or  in  the  middle,  it  may 
be  a  mark,  it  may  be  printed  or  stamped,  but  it  must  be  intended  to 
authenticate  the  entire  contract  (Fry,  Specific  Performance,  4th  ed.,  231 ; 
Leake,  4th  ed.,  pp.  182-185). 

"  Or  hy  some  other  Person  thereunto  hy  him  lawfully  authorised." — 
Sees.  1  and  3  require  the  agent  therein  mentioned  to  receive  a  written 
authority.  Sec.  4  makes  no  such  requirement.  Any  mode  in  which  the 
relation  of  principal  and  agent  may  be  created — by  prior  authority,  by 
inference,  or  by  ratification — is  sufficient  (Fry,  Specific  Performance, 
4th  ed.,  235). 

Under  certain  circumstances  the  Court  of  Chancery  will  recognise 
part  performance  of  a  contract  falling  within  the  statute,  as  supplying 
the  want  of  writing,  and  as  enabling  the  Court  to  uphold  the  contract. 
Since  the  Judicature  Act  this  rule  is  of  general  application.  It  has 
been  said  to  be  confined  to  contracts  for  an  interest  in  land  {Britain  v. 
Rossiter,  1883,  11  Q.  B.  D.  123;  and  Leake,  4th  ed.,  p.  203),  or  to  cases 
in  which  a  Court  of  equity  would  entertain  a  suit  for  specific  perform- 
ance if  the  alleged  contract  had  been  in  writing  (M'Manus  v.  Cooke,  1887, 
35  Ch.  D.  681).  Sir  E.  Fry  would  somewhat  extend  this  application  of 
the  rule  {Specific  Performance,  4th  ed.,  262). 

The  next  two  sections  deal  with  devise  of  land.  Sees.  5  and  6  were 
most  useful  provisions  in  1677,  for  they  prescribed  for  the  first  time 
a  form  for  wills,  and  for  the  revocation  of  wills,  of  land.  Some  hard- 
ship was  occasioned  by  the  judicial  interpretation  put  upon  the  term 
"credible  witness"  in  sec.  5,  but  this  was  rectified  by  25  Geo.  ii.  c.  6. 
The  sections  were  repealed  by  the  Wills  Act,  7  Will.  iv.  and  1  Vict.  c.  25. 
(See  Will.) 

The  next  four  sections  deal  with  trusts.  (See  Lewin  on  Trusts^ 
11th  ed.,  pp.  53-57). 

Sec.  7  avoids  all  declarations  or  creations  of  trust  in  lands,  tenements, 
or  hereditaments,  except  such  as  are  manifested  and  proved  by  some 
writing,  signed  by  the  party  who  is  by  law  able  to  declare  such  trust  or 
by  his  last  will  in  writing.  As  in  the  case  of  contracts  under  the  4th 
section  it  "  is  not  necessary  that  the  trust  should  have  been  declared  by 
writing  in  the  first  instance ;  it  is  sufficient  if  the  trust  can  be  proved 
by  some  writing  signed  by  the  defendant,  and  the  date  of  the  writing  is. 
immaterial"  {Rochefoucauld  y.  Boustead,\l^^l'\  1  Ch.  (C.  A.)  197,  and 
cases  there  cited).  But  the  statute  is  not  allowed  "to  be  made  an 
instrument  of  fraud,"  and  if  a  grantee  of  land  knows  that  he  takes  them 
subject  to  a  trust,  and  relies  on  the  form  of  conveyance  and  the  absence 
of  a  written  declaration  of  trust  to  retain  the  land  for  himself,  parol 
evidence  is  admissible  to  prove  the  trust  {In  re  Duke  of  Marlborough, 
[1894]  2  Ch.  133). 

Sec.  8  saves  from  the  operation  of  this  clause  such  trusts  as  arise  by 
implication  or  construction  of  law. 

Sec.  9  avoids  grants  or  assignments  of  trusts,  unless  they  are  in 
writing  signed  by  the  party  granting  or  assigning  the  same,  or  devised 
by  him  as  aforesaid.  This  section  is  general  in  its  term^s,  and  appears 
to  include  grants  of  an  equitable  interest  or  assignments  of  the  same  in 
the  case  of  pure  personal  estate,  whereas  sec.  7  applies  only  to  trusts  of 
real  estate  and  chattels  real.  (See  Lewin,  11th  ed.,  pp.  1011-1012,  and 
1040.) 

Sec.  10  provides  that  where  a  trust  estate  descends,  the  heir  shall  be 
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liable  for  the  debts  of  his  ancestor,  as  though  the  estate  had  descended 
at  common  law;  but  by  sec.  11  the  heir  shall  not  be  liable  for  these 
debts  beyond  the  amount  of  the  trust  estate  out  of  which  they  are  due. 
(See  Lewin  on  Trusts,  11th  ed.,  pp.  1011-1012,  and  1040.) 

Sees.  12,  13,  and  14  are  repealed.  Sec.  12,  which  made  estates  pur 
autre  vie  devisable,  was  repealed  by  the  Wills  Act,  1837.  Sees.  13  and  14, 
which  imposed  conditions  on  the  effect  which  judgments  might  have  on 
lands  held  by  hond  fide  purchasers  for  value,  were  repealed  by  42  &  43 
Vict.  c.  59. 

Sees.  15,  16  are  repealed  and  re-enacted  in  substance  by  the  Sale  of 
Goods  Act,  1893,  55  &  56  Vict.  c.  71,  ss.  26,  4.     (See  Sale  of  Goods.) 

Sec.  17,  repealed  by  44  &  45  Vict.  c.  3,  deals  with  recognisances  in 
the  nature  of  a  statute  staple,  by  which  lands  were  made  security  for 
debt.  These  are  not  henceforth  to  bind  lands  in  the  hands  of  a  hond 
fide  purchaser  for  value,  except  from  the  date  of  their  enrolment,  which 
was  to  be  entered  in  the  record  of  the  recognisance.    (See  Recognisance.) 

Sees.  18-21  repealed  by  the  Wills  Act,  1837.  These  sections  deal 
with  nuncupative  wills  of  personal  property,  avoiding  such  as  deal  with 
estates  more  than  £30  in  value,  unless  various  regulations  are  observed, 
and  forbidding  revocation  of  a  written  will  of  personal  property  unless 
the  revocation  be  also  in  writing  attested  by  three  witnesses. 

Sec.  22  makes  an  exception,  still  in  force,  to  the  foregoing  clauses  in 
favour  of  soldiers  on  military  service,  and  sailors  when  at  sea.  For  these 
clauses,  see  Will  ;  Probate. 

Sec.  23  provides  that  nothing  in  the  Act  shall  affect  the  jurisdiction 
of  Probate  Courts,  but  that  this  jurisdiction  shall  be  exercised  subject 
to  the  regulations  of  the  Act.     This  might  well  be  repealed. 

Sec.  24  is  explanatory  of  the  Statute  of  Distributions  as  regards  the 
right  of  the  husband  to  administration  of  the  estate  of  a  feme  covert  dying 
intestate.    See  Husband  and  Wife  ;  Distributions,  Statute  of. 

Fraudulent  Appointment.— See  Yo^y.^%  Execution  of. 

Fraudulent  Assignment-— See  Fraudulent  Convey- 
ances, infra. 

Fraudulent  Assurance.— See  iUd.  and  Bankruptcy, 
Vol.  II.  pp.  6-7,  42. 

Fraudulent  Bankrupt-— See  Fraudulent  Debtor. 

Fraudulent   Conveyances-— Fraud  is  Protean  in  its 

forms,  but  one  form  has  been  common  to  all  ages  and  nations — the 
fraud  of  a  debtor  seeking  to  put  his  property  out  of  the  reach  of  his 
creditors.  English  law,  which  "abhors  covin,"  has  from  the  earliest 
time  endeavoured  to  defeat  designs  of  this  kind.  Thus  50  Edw.  IIL  c.  6, 
and  3  Hen.  vii.  c.  4,  were  both  directed  against  collusive  gifts  by  a 
debtor  in  secret  trust  for  himself.  These  statutes  were,  however,  super- 
seded by  the  more  comprehensive  statute,  13  Eliz.  c.  5,  which,  after 
reciting  "  that  feoffments,  gifts,  grants,  alienations,  conveyances,  bonds, 
suits,  judgments,  and  executions  have  been  contrived  of  malice,  fraud, 
<30vin,  collusion,  or  guile  to  delay,  hinder,  or  defraud  creditors  or  others 
of  their  just  and  lawful  actions,  suits,  debts,  accounts,  damages,  for- 
feitures, etc.,  declares  and  enacts  that  every  feoffment,  etc.,  of  lands, 
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tenements,  hereditaments,  goods,  or  chattels  by  writing  or  otherwise, 
and  every  bond,  suit,  judgment,  or  execution  made  for  any  intent  or 
purpose  before  declared  and  expressed,  shall  be,  as  against  that  person, 
his  heirs,  successors,  executors,  administrators,  or  assigns,  whose  actions, 
etc.,  are  or  might  be  in  anywise  disturbed,  delayed,  hindered,  or  defrauded 
by  such  practices,  utterly  void ; "  with  this  qualification,  that  the  statute 
is  "not  to  extend  to  any  estate  or  interest  in  lands,  etc.,  on  good 
consideration,  and  bond  fide  lawfully  conveyed  to  any  person  not  having 
notice  of  such  covin."  This  celebrated  statute  has  for  more  than  three 
hundred  years  formed  an  effectual  bulwark  against  frauds  on  creditors. 
It  is,  as  Lord  Mansfield  said,  only  declaratory  of  the  common  law,  but 
it  has  the  merit  of  having  formulated  the  common  law  with  precision. 
Beincy  in  repression  of  fraud,  it  is  to  be  and  has  always  been  liberally 
expounded. 

What  Property  is  within  the  Statute. — All  kinds  of  property,  real 
and  personal,  legal  and  equitable,  vested,  reversionary,  or  contingent, 
are  within  the  statute,  provided  it  is  property  which  creditors  could 
have  reached  by  execution  at  the  date  of  the  fraudulent  conveyance. 
Hence,  as  fresh  species  of  property  have  been  rendered  available  to 
execution  creditors  by  the  legislature,  the  operation  of  the  statute 
has  widened.  If  the  property  conveyed  is  property  which  is  not  liable 
to  execution,  it  is,  even  now,  not  within  the  statute,  for  creditors  are 
not  wronged. 

"  On  good  Consideration  and  Bond  Fide." — It  is  on  this  qualifying 
proviso  that  the  validity  of  conveyances  under  13  Eliz.  c.  5,  has  chiefly 
turned.  It  is  not  sufficient,  as  the  words  themselves  show,  that  the 
conveyance  should  be  for  good  consideration ;  it  must  also  be  hond  fide 
(Corbett  v.  Badcliffe,  1861,  14  Moo.  P.  C.  121,  135;  15  E.  K.  251,  257; 
In  re  Johnson,  1881,  20  Ch.  D.  389).  Conversely,  it  is  not  enough 
that  the  conveyance  should  be  bond  fide;  it  must  be  also  for  good 
consideration. 

Voluntary  Conveyances. — The  principle  underlying  the  law  as  to 
voluntary  conveyances  is  that  a  man  must  be  just  before  he  is  generous. 
A  person  who  is  indebted  is  not  entitled  to  give  away — that  is,  to 
convey  without  any  equivalent — what  is  in  truth  not  his  but  his 
creditors'  property  (Freeman  v.  Pope,  1869,  L.  R  5  Ch.  340).  "Good" 
in  the  statute  means  valuable  consideration,  not  a  consideration  merely 
meritorious,  such  as  natural  love  and  affection,  which  is  of  no  benefit  to 
creditors.  The  expression  "  indebted,"  however,  in  this  proposition  must 
not  be  taken  to  mean  merely  that  the  grantor  or  settlor  owes  some  debts 
{Toivnsend  v.  Westacott,  1839,  2  Beav.  340,  344;  48  E.  E.  1212;  50  R.  R. 
193) ;  if  it  did,  no  conveyance  would  be  safe,  nor,  on  the  other  hand, 
does  it  mean  that  the  debtor  must  be  proved  to  have  been  insolvent. 
The  true  criterion  when  a  voluntary  conveyance  is  made  by  a  person 
indebted  is  this :  Does  the  conveyance  subtract  from  that  property 
which  is  the  proper  fund  for  the  payment  of  the  grantor's  debts  an 
amount  without  which  those  debts  cannot  be  paid  ?  If  it  does — if 
the  necessary  consequence  of  the  conveyance  or  settlement  is  that 
some  creditors  must  remain  unpaid,  the  inference  to  be  drawn  is  that 
the  conveyance  is  fraudulent  {Kent  v.  Eiley,  1872,  L.  R.  14  Eq.  190 ; 
Smith  V.  Cherrill,  1867,  L.  R.  4  Eq.  390,  395),  and  the  Court  does  not, 
to  find  the  conveyance  in  such  a  case  fraudulent,  require  proof  that  the 
grantor  had  an  intention  to  defeat,  delay,  or  defraud:  it  is  sufficient 
that  the  conveyance  was  calculated  to  have  that  effect.     But  if  the 
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grantor  has,  at  the  date  of  the  conveyance,  property  left  in  tangible 
assets  outside  the  conveyance  or  settlement  amply  sufficient  to  meet 
all  his  existing  debts  and  liabilities,  the  voluntary  conveyance  will  not 
be  obnoxious  to  the  statute  even  though  the  grantor  may  be  tempo- 
rarily embarrassed  {Ex 'parte  Russell,  1881,  19  Ch.  D.  588  ;  In  re  Ricller, 
1883,  22  Ch.  D.  74;  Crossley  v.  Ehuorthy,  1866,  L.  E.  2  Eq.  167 ;  Holmes 
V.  Penney,  1857,  3  Kay  &  J.  90,  99 ;  69  E.  E.  1035). 

Future  Creditors. — If  a  man  is  not  indebted  at  the  time  that  he  makes 
a  conveyance,  and  means  no  fraud  on  future  creditors,  the  conveyance, 
though  voluntary,  will  be  good  against  future  creditors.  This  is  well 
established  (Mackay  v.  Douglas,  1880,  L.  E.  14  Eq.  121).  But  the 
transaction  must  be  free  from  fraud,  for  a  man,  though  not  indebted  at 
the  time  of  conveying,  may  nevertheless  contemplate  doing  something 
which  may  lead  to  indebtedness  or  insolvency  {Jenkyn  v.  Vaughan,  1857, 
3  Drew.  419),  embarking,  for  example,  in  a  hazardous  business  {Crossley 
V.  Ehoorthy,  1871,  L.  E.  12  Eq.  158).  In  such  a  case  his  conveying  or 
settling  ail  his  property  {Ware  v.  Gardner,  1868,  L.  E.  7  Eq.  317),  or 
substantially  all  {Ex  parte  Russell,  1881,  19  Ch.  D.  588;  Mackay  v. 
Douglas,  supra),  by  way,  e.g.,  of  post-nuptial  settlement  on  his  wife  and 
children  to  avoid  the  risks  of  the  adventure,  and  thus  denuding  himself 
of  his  property  when  he  is  just  about  to  contract  debts,  is  a  strong  badge 
of  fraud,  and  the  inference  is  almost  irresistible  that  he  means  to  defeat 
creditors.  The  onus,  however,  of  proving  fraud  where  the  grantor  or 
settlor  was  not  indebted  at  the  time  is  thrown  on  those  who  impeach 
the  conveyance,  for  fraud  is  not  to  be  presumed  {Jenkyn  v.  Vaughan, 
supra).  There  is  no  fraud  on  future  creditors  in  a  solvent  spendthrift 
tying  up  his  property  under  a  family  arrangement  entered  into  for 
value,  for  the  object  of  such  a  settlement  is  to  check  the  settlor's 
extravagance,  not  to  defeat  creditors  {In  re  Tetley,  1896,  3  Manson,  226, 
321 ;  and  see  Re  lane  Fox,  Ex  parte  Cfitmbett,  1900,  7  Manson,  295). 

The  Statute  of  13  Eliz.  c.  5  has  nothing  to  do  with  bankruptcy  as 
such,  except  this,  that  a  conveyance  which  is  fraudulent  under  the  statute 
will  constitute  an  act  of  bankruptcy  under  sec.  4  (1)  {a)  of  the  Bank- 
ruptcy Act,  1883,  of  which  any  qualified  creditor  of  the  grantor  or  settlor 
may  avail  himself.  The  legislature  has  in  consequence  found  it  necessary 
in  the  Bankruptcy  Act,  1883,  to  go  further  in  the  matter  of  voluntary 
settlements,  and  to  avoid  them  in  certain  circumstances,  as  against  the 
general  body  of  creditors  represented  by  the  trustee  in  bankruptcy, 
when  they  would  not  be  void  under  the  Statute  of  Elizabeth,  and  would 
yet  be  productive  of  great  hardship  to  creditors.  Under  the  Act  (s.  47) 
any  settlement  not  being  a  settlement  made  before  or  in  consideration 
of  marriage,  or  made  in  favour  of  a  purchaser  or  encumbrancer  in  good 
faith,  and  for  valuable  consideration,  or  a  settlement  made  on  or  for 
the  wife  or  children  of  the  settlor  of  property  which  has  accrued  to  the 
settlor  after  marriage  in  right  of  his  wife,  is,  if  the  settlor  becomes 
bankrupt  within  two  years  after  the  date  of  the  settlement,  to  be  void 
against  the  trustee  in  bankruptcy ;  and  if  the  settlor  becomes  bankrupt 
within  ten  years  after  the  date  of  the  settlement,  it  is  to  be  avoided, 
unless  the  parties  claiming  under  it  can  prove  that  the  settlor  was  at 
the  time  of  making  the  settlement  able  to  pay  all  his  debts  without 
the  aid  of  the  property  comprised  in  the  settlement.  This  criterion 
of  indebtedness  is  the  same  as  that  under  the  statute  of  13  Eliz.  c.  5. 
"  Settlement "  in  the  Act  includes  any  conveyance  or  transfer  of  property. 
See  further  on  this  subject,  Bankruptcy,  Vol.  II.,  p.  40. 


FKAUDULENT  CONVEYANCES  273 

Conveyarvces  for  Value  vjhen  within  the  Statute. — To  impeach  a  con- 
veyance for  value  as  fraudulent  under  the  statute  is  a  matter  of  much 
greater  difficulty  than  when  the  conveyance  is  voluntary,  and  the  -reason 
is  the  respect  always  paid  by  our  law,  and  properly  paid,  in  the  interests 
of  honest  trading,  to  the  rights  of  a  purchaser  for  value.  To  successfully 
challenge  such  a  conveyance,  it  is  not  enough  to  show  fraud  by  the 
settlor.  The  purchaser  must  be  shown  to  have  been  privy  to  the  fraud 
on  creditors,  and  for  this  purpose  notice  of  indebtedness  on  the  part  of 
the  settlor  is  not  enough  {In  re  Johnson,  1881,  20  Ch.  D.  389).  In  the 
case  of  a  volunteer  it  matters  not  whether  he  had  or  had  not  notice  of 
the  fraud.  His  title  is  equally  bad  if  the  conveyance  is  within  the 
statute ;  but  to  displace  the  title  of  a  purchaser  for  value,  an  actual  and 
express  intent  on  his  part  to  defeat  or  delay  or  defraud  creditors  must 
be  proved.  It  is  not  enough  that  the  effect  of  the  conveyance  is  to 
defeat  and  delay  creditors,  or  that  creditors  are  left  out  or  not  provided 
for  (Middleton  v.  Pollock,  1875,  2  Ch.  D.  102).  When  once,  however, 
such  express  intent  to  defeat  the  rights  of  creditors  is  proved  the  fraud 
supersedes  any  consideration. 

Marriage  is  a  valuable  consideration — the  highest  indeed,  as  Lord 
Hardwicke  said,  of  all  considerations ;  but  a  settlement  executed  on 
marriage  may  still  be  fraudulent  and  void  under  13  Eliz.  c.  5,  if  the 
intention  of  the  parties  is  to  defraud  and  delay  creditors,  and  the 
marriage  is  merely  part  of  a  scheme  for  that  purpose,  as  where  a 
solicitor  scrivener  married  a  woman  with  whom  he  had  cohabited  for 
seven  years,  settling  the  whole  of  his  property  on  her,  and  two  months 
after  became  bankrupt  (Colomhine  v.  Penhall,  1852,  1  Sm.  &  G.  228; 
65  E.  E.  98 ;  and  see  Bulmer  v.  Hunter,  1869,  L.  E.  8  Eq.  46 ;  Kevan  v. 
Crawford,  1877,  6  Ch.  D.  29;  Be  Pennington,  1888,  5  Mor.  268;  Edison 
General  Electric  Go.  v.  Westminster  and  Vancouver  Tramway  Co.,  1897, 
4  Manson,  244;  Wenman  v.  Lyon,  1891,  64  L.  T.  88;  and  Ex  parte 
Bolland,  1873,  L.  E.  17  Eq.  115). 

Whether  a  conveyance  is  or  is  not  hond  fide — fraud  or  no  fraud — is  a 
question  proper  for  a  jury,  looking  at  all  the  circumstances  at  the  time 
of  the  conveyance  {Be  Holland;  Gregg  v.  Holland,  [1902]  2  Ch.  360,  C.  A.; 
Martindale  v.  Booth,  1833,  3  Barn.  &  Adol.  498 ;  37  E.  E.  485).  Certain 
special  circumstances  have  sometimes  been  described  as  badges  of  fraud. 
One  is  the  generality  of  the  gift.  Another  is  the  grantor's  remaining  in 
possession  though  the  conveyance  is  absolute  {Twyne's  Case,  3  Co.  80 ; 
Edwards  v.  Harhen,  1788,  2  T.  E.  587 ;  1  E.  E.  548);  such  continuance 
in  possession  naturally  suggests  collusion  and  enables  the  grantor  to  get 
undue  credit;  but  neither  circumstance  is  conclusive.  Much  may  depend 
on  the  nature  of  the  property — as  whether  it  is  land  or  chattels — and 
the  object  of  the  conveyance.  A  deed  of  arrangement  is  not  necessarily 
void  under  the  statute  either  because  it  contains  provisions  in  favour 
of  the  debtor  or  because  a  particular  creditor  is  intentionally  excluded 
(Maskelyne  v.  Smith,  [1902]  2  K.  B.  158). 

Setting  aside  Fraudulent  Settlement. — In  setting  aside  a  voluntary 
settlement  under  13  Eliz.  c.  5,  the  law  respects  the  rights  of  all  pur- 
chasers for  value,  including  mortgagees,  whether  legal  or  equitable,  of 
any  interest  created  by  the  settlement,  provided  they  took  before  the 
settlement  had  been  avoided,  and  without  notice  that  it  was  fraudulent 
{Halifax  Bank  v.  Gledhilt,  [1891]  1  Ch.  31);  and  this  principle  is  fully 
recognised  in  bankruptcy  {In  re  Carter  &  Kenterdine's  Contract,  [1897] 
1  Ch.  (C.  A.)  776;  Merry  v.  Pownall,  [1898]  1  Ch.  306). 

VOL.  VI.  18 
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When  a  fraudulent  conveyance  is  set  aside  at  the  suit  of  the  pre- 
existing creditors,  the  property  comprised  in  it  becomes  available  for  the 
benefit  of  creditors  subsequent  to  the  conveyance  as  well  as  those  existing 
at  its  date,  and  all  participate  pari  passu. 

A  conveyance  or  settlement  which  is  void  under  the  Statute  of 
Elizabeth  is  not  void  in  toto.  It  is  only  void  to  the  extent  necessary 
to  give  effect  to  the  rights  of  creditors.  For  every  other  purpose  it  is 
good  {Curtis  V.  Price,  1805,  12  Ves.  89,  103,  106;  33  E.  E.  35;  8  E.  E. 
303 ;  Corf.  Sauquinetti  v.  Stuckeijs  Banking  Co.,  [1895]  1  Ch.  176 ;  Be 
Parry,  Ex  parte  Salaman,  [1904]  1  K.  B.  129).  It  is  good  against  the 
grantor  or  settlor  {Rohinson  v.  M'Donnel,  1818,  2  Barn.  &  Aid.  134), 
against  any  other  person  privy  and  consenting  to  it  {Steel  v.  Brown, 
1808,  1  Taun.  381 ;  9  E.  E.  795),  and  against  strangers,  other  than  bond 
fide  purchasers,  for  valuable  consideration  {Bessey  v.  Windham,  1844, 
6Q.  B.  116;  66E.  E.  336). 

Conveyances  Fraudulent  against  Purchasers. — The  Statute  of  27  Eliz. 
c.  4,  is  directed  against  frauds  on  purchasers,  as  13  Eliz.  c.  5,  is  against 
frauds  on  creditors.  This  statute — 27  Eliz.  c.  4 — makes  void  all  con- 
veyances, estates,  gifts,  grants,  charges,  and  limitations  of  uses  of,  in,  or 
out  of  any  lands,  tenements,  or  other  hereditaments  made  for  the  intent 
to  defraud  and  deceive  such  persons  as  shall  purchase  the  same  lands, 
etc.  It  is  thus  confined  to  land,  but  it  covers  all  interests  therein, 
whether  legal  or  equitable,  corporeal  or  incorporeal,  copyholds,  lease- 
holds, advowsons,  rent-charges,  annuities  issuing  out  of  land,  timber  and 
minerals.  Like  13  Eliz.  c.  5,  it  nowhere  speaks  in  terms  of  voluntary 
conveyances,  but  such  voluntary  conveyances  have  from  the  first  been 
treated  as  falling  within  the  policy  of  the  statute,  which  is  the  pro- 
tection of  purchasers  for  value;  and  the  exception  in  sec.  4  {Doe  v. 
Manning,  1809,  9  East,  59 ;  9  E.  E.  503;  Trowell  v.  Shenton,  1878, 
8  Ch.  D.  325),  in  favour  of  all  conveyances  had  or  made  "  upon  or  for 
good  consideration  and  bond  fide,"  evidently  points  to  conveyances  which 
are  not  for  value.  The  quantum  of  the  consideration  is  immaterial 
{Price  V.  Jenkins,  1877,  5  Ch.  D.  619),  but  a  merely  meritorious  con- 
sideration— providing  for  wife  and  children — will  not  support  a  convey- 
ance {Shurmur  v.  Sedgwick,  1883,  24  Ch.  D.  597),  nor  will  the  fact  that 
it  has  been  executed  by  the  direction  of  the  Court  {Martin  v.  Martin, 
1831,  2  Euss.  &  My.  507).  The  interposition  of  trustees  can  make  no 
difference,  if  the  beneficiaries  are  volunteers  {Townend  v.  Toker,  1865, 
L.  E.  1  Ch.  446,  458) ;  and  so  effectual  is  the  protection  of  the  statute 
that  the  purchaser  knowing  or  having  notice,  before  purchasing,  of  the 
prior  voluntary  settlement  does  not  disentitle  him  to  have  the  settlement 
avoided  {Bogspoole  v.  Collins,  1870,  L.  E.  6  Ch.  232 ;  Buckle  v.  Mitchell, 
1812,  18  Ves.  110 ;  34  E.  E.  155 ;  11  E.  E.  255). 

A  deed,  apparently  voluntary,  may,  however,  be  supported  by  proof 
of  a  consideration  arising  subsequently  to  the  deed  {Clarke  v.  Willott, 
1871,  L.  E.  7  Ex.  317). 

A  voluntary  settlement  though  void  against  a  purchaser,  is  good 
against  the  settlor;  and  as  a  corollary  from  this  it  might  have  been 
expected  that  where  a  voluntary  settlement  is  defeated  by  a  sale  of  the 
property  for  valuable  consideration  the  persons  entitled  would  have  an 
equity  to  be  paid  the  proceeds  of  sale.  But  this  is  not  the  case  {Rosher 
V.  Williams,  1875,  L.  E.  20  Eq.  218).  The  voluntary  settlement  is,  as 
to  the  land  sold,  gone — become  mere  waste  paper,  but  only  to  the  extent 
of  the  interest  of  the  mortgagee  or  purchaser  {Croker  v.  Martin,  1827, 
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1  Bli.  K  S.  573 ;  4  E.  R.  987 ;  30  R.  R.  93 ;  Dolphin  v.  Aylward,  1869, 
L.  R.  4  H.  L.  499).  If  the  settlement  comprises  other  property  besides 
that  sold  it  remains  operative. 

Who  is  a  PioTchaser. — A  mortgagee  is  a  purchaser  pro  tanto  within 
the  statute,  and  this  whether  the  mortgage  is  legal  or  equitable.  A 
person  with  a  contract  to  purchase  land  is  a  purchaser  {Buckle  v.  Mitchell, 
1812,  18  Ves.  100 ;  34  E.  R.  255 ;  11  R.  R.  155).  An  assignee  of  a  lease 
to  which  liability  attaches  is  a  purchaser  (Price  v.  Jenkins,  1877,  5  Ch.  D. 
619) ;  but  a  judgment  creditor  is  not  a  purchaser. 

Preferring  Creditor. — At  common  law  a  debtor  in  insolvent  circum- 
.stances  may  prefer  one  creditor  to  another,  and  there  is  nothing  in 
13  Eliz.  c.  5  to  prevent  his  doing  so  {Holhircl  v.  Anderson,  1793,  5  T.  R. 
235).  The  reason  given  by  Lord  Kenyon  in  that  case  was  that  such 
a  preference  is  given,  not  with  a  view  to  any  benefit  to  the  debtor, 
but  merely  to  secure  the  payment  of  a  just  debt  to  the  former,  in 
which  there  is  no  illegality  or  injustice.  In  bankruptcy  the  case 
is  now.  met  by  the  section  against  fraudulent  preference  (s.  48).  See 
Bankruptcy. 

[Authorities. — May,  Fraudulent  Conveyances,  2nd  ed. ;  Smith,  Leading 
Oases,  10th  ed.,  vol.  i.  pp.  1  et  seq.] 

Fraudulent  Creditor- — A  creditor  who  wilfully,  and  with 
intent  to  defraud,  makes  in  a  bankruptcy  or  liquidation  by  arrangement 
a  false  claim,  or  a  proof,  declaration,  or  statement  of  account  which  is 
untrue  in  any  material  particular,  is  guilty  of  misdemeanor,  and  liable 
to  imprisonment  for  not  more  than  one  year  with  or  without  hard  labour. 
As  to  procedure,  see  Fraudulent  Debtor. 

Fraudulent  Debtor. — On  the  abolition  of  imprisonment 
for  debt,  the  Debtors  Act,  1869,  32  &  33  Vict.  c.  62,  as  extended  and 
amended  by  the  Bankruptcy  Acts  of  1883,46  &  47  Vict.  c.  52,  and  1890, 
53  &  54  Vict.  c.  71,  created  a  series  of  indictable  offences  by  debtors. 
They  fall  into  two  classes — those  which  may  be  committed  by  any 
debtor,  and  those  which  can  only  be  punished  in  the  event  of  the 
debtor's  bankruptcy.  All  are  triable  at  Quarter  Sessions  (1869,  s.  20), 
and  their  definition  by  the  Acts  does  not  exclude  liability  for  the  same 
acts  under  other  statutes  or  the  common  law,  provided  that  a  man  may 
not  be  twice  punished  for  the  same  offence  (1869,  s.  23 ;  Int.  Act,  1889, 
s.  33).  Perjury,  for  instance,  may  be  committed  with  respect  to  many 
of  the  matters  below  mentioned.  See  Russell  on  Crimes,  6th  ed.,  vol.  i. 
pp.  47,  298,  384,  398. 

The  amendments  in  the  Act  of  1869  effected  by  the  Acts  of  1883 
and  1890  were  made  in  consequence  of  decisions  limiting  the  effect  of 
the  earlier  Act  (e.g.  In  re  Burden,  1888,  21  Q.  B.  D.  24;  E.  v.  Beck, 
1889,  61  L.  T.  596).  They  are  not  retrospective  (E.  v.  Griffiths,  [1891] 
1  Q.  B.  145). 

The  offences  may  for  convenience  be  classified  as  follows : — A. 
Offences  outside  bankruptcy;  B.  Offences  pending  bankruptcy;  C, 
Offences  after  bankruptcy. 

A.  The  following  acts  are  indictable  misdemeanors  punishable  by 
imprisonment  with  or  without  hard  labour  for  not  over  twelve  months, 
whether  the  debtor  is  a  bankrupt  or  not  (E.  v.  Eoidands,  1882, 
5Q.  B.  D.  530):— 

1.  If  a  person  in  incurring  a  debt  or  liability  has  obtained  "  credit " 
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under  false  pretences  or  by  means  of  any  other  fraud  of  a  like  nature 
(1869,  s.  13  (1);  Ex  parte  Brett,  1876,  1  Ch.  D.  151). 

A  man  may  be  convicted  of  obtaining  credit  by  fraud  under  the 
section  who  obtains  a  meal  at  a  restaurant  without  meaning  to  pay 
for  it  {R.  V.  Jones,  [1898]  1  Q.  B.  119). 

A  debt  or  liability  is  incurred  where  a  new  bill  is  given  for  an  old 
one  {R.  V.  Pierce,  1887,  56  L.  J.  M.  C.  85),  or  a  loan  is  obtained  {In  re 
Salomon,  1893,  28  L.  Jo.  874). 

A  debtor  making  a  false  representation  in  Scotland  which  induces  a 
person  to  supply  him  with  goods  on  credit  in  England  may  be  indicted 
in  England  for  an  offence  under  this  sub-section  {R.  v.  Ellis,  [1899] 
1  Q.  B.  230). 

2.  If  a  person,  with  intent  to  defraud  his  creditors  or  any  of  them, 
has  made  or  caused  to  be  made  any  gift,  delivery,  or  transfer  of  or  any 
charge  on  his  property  (1869,  s.  13  (2);  In  re  Cranston,  1892,  9  Mor. 
160).  A  defendant  to  a  breach  of  promise  action  who,  before  judgment, 
creates  a  charge  over  all  his  property  with  intent  to  defraud  the  plaintifi"^ 
in  the  action  is  not  guilty  of  a  misdemeanor  under  this  sub-section,  the 
plaintiff  not  being  a  "  creditor  "  within  the  meaning  of  the  sub-section 
until  judgment  {R.  v.  Hopkins,  [1896]  1  Q.  B.  652). 

3.  If  he  has,  with  like  intent,  concealed  or  removed  any  part  of  his 
property  since  or  within  two  months  before  the  date  of  any  unsatisfied 
judgment  or  order  for  the  payment  of  money  made  against  him  (1869, 
s.  13  (3)).  It  is  not  settled  whether,  to  constitute  an  offence  under  2, 
the  debtor  must  have  more  than  one  creditor  {R.  v.  Rowlands,  1881, 
8  Q.  B.  D.  530).  The  term  "judgment  or  order"  seems  not  to  apply  to 
judgments  or  orders  in  criminal  proceedings  or  in  bastardy,  and  the 
term  "creditor"  in  2  does  not  apply  to  a  plaintiff  in  an  action  for 
unliquidated  damages  {R.  v.  Hoiokins,  [1896],  1  Q.  B.  652). 

B.  The  next  class  of  offences,  to  be  criminal,  must  be  committed 
after  or  within  four  months  before  presentation  of  a  bankruptcy  petition 
by  or  against  the  accused,  or  in  the  case  of  a  receiving  order  by  arrange- 
ment, under  sec.  103  of  the  Bankruptcy  Act,  1883,  after  the  date  of  the 
order  (1869,  s.  11 ;  1883,  s.  163  (1);  1890,  s.  26). 

They  can  therefore  not  be  committed  by  an  infant  {R.  v.  Wilson, 
1880,  5  Q.  B.  D.  28),  nor  by  a  married  woman  who  is  not  trading 
separately  from  her  husband  {In  re  Lynes,  [1893]  2  Q.  B.  113). 

It  is  a  felony,  punishable  by  imprisonment  for  not  over  two  years 
with  or  without  hard  labour,  for  any  person  to  quit,  or  attempt  or 
prepare  to  quit,  England  with  property  to  the  amount  of  £20  or  upwards 
divisible  among  his  creditors,  if  it  be  done  after  or  within  four  months 
before  (1)  a  bankruptcy  petition  has  been  presented  by  or  against  him, 
or  a  receiving  order  made;  or  (2)  his  affairs  are  in  liquidation  by 
arrangement  (1869,  s.  12 ;  1883,  s.  163).  It  is  not  necessary  to  charge 
intent  to  defraud,  but  the  jury  may  acquit  if  satisfied  that  he  had  no 
such  intent.  The  definition  of  the  offence  enables  arrest  to  be  effected 
with  or  without  warrant,  without  resorting  to  writ  of  ne  exeat  regno,  or 
the  corresponding  procedure. 

A  debtor  executed  a  deed  of  assignment  for  the  benefit  of  his 
creditors  whereby  he  conveyed  and  assigned  all  his  property,  including 
sums  of  money,  to  a  trustee  upon  trust  to  sell,  and  out  of  the  money 
coming  to  his  hands  by  the  ways  and  means  aforesaid  to  pay  himself 
the  costs  of  carrying  the  deed  into  effect,  and  then  to  distribute  the 
same  among  the  creditors  of  the  debtor  as  therein  provided.      The 
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deed  was  executed  by  the  debtor  and  by  the  trustee,  but  was  not 
executed  by  or  communicated  to  any  of  the  creditors.  With  the 
exception  of  a  sum  of  £161  which  the  debtor  had  in  his  possession  at 
the  date  of  the  deed,  and  which  he  retained,  the  trustee  took  possession 
of  all  the  debtor's  effects  and  carried  on  his  business.  Soon  afterwards 
the  debtor  quitted  England,  taking  with  him  £120,  part  of  the  sum  of 
£161.  Within  four  months  afterwards  he  was  adjudicated  a  bankrupt, 
and  it  was  held  that  the  £120  was  part  of  "his  property"  which  ought 
by  law  to  be  divided  amongst  his  creditors  within  sec.  12  of  the  Debtor's 
Act,  1869,  and  that  he  was  rightly  convicted  of  a  felony  under  that 
section  {R.  v.  Htcmphris,  [1904]  2  K.  B.  89). 

C.  The  following  misdemeanors,  all  punishable  by  imprisonment 
with  or  without  hard  labour  for  not  more  than  two  years,  may  be  com- 
mitted by  a  person  adjudged  bankrupt  or  against  whom  a  receiving  order 
has  been  made,  or  whose  affairs  are  liquidated  by  arrangement  under  the 
Bankruptcy  Act  of  1869  (1869,  s.  11;  1883,  s.  163;  1890,  26):— 

1.  Failure  to  disclose  to  the  best  of  his  knowledge  and  belief  to  the 
trustee  all  his  property,  and  when  and  how,  and  to  whom,  and  for  what 
consideration  he  disposed  of  any  part  of  it,  even  before  bankruptcy 
(B.  V.  Mitchell,  1880,  50  L.  J.  M.  C.  76),  otherwise  than  in  the  ordinary 
course  of  trade,  or  for  the  ordinary  expenses  of  his  family  (s.  11  (1)). 

2.  Failure  to  deliver  up  to  or  to  the  order  of  the  trustee — 

(a)  All  his  property  in  his  custody  or  under  his  control  which  he 
is  required  under  the  bankruptcy  laws  to  deliver  up  (s.  11  (2)). 

(b)  All  books,  documents,  and  papers  in  his  custody  or  under  his 
control  relating  to  his  affairs  (s.  11  (3)). 

3.  Material  omissions  in  a  statement  relating  to  his  affairs  (s.  11  (6)). 
In  these  cases  the  jury  may  acquit,  if  satisfied  that  there  was  no  intent 
to  defraud. 

4.  Fraudulent  removal  of  any  part  of  his  property  of  the  value  of 
£10  or  over  (5),  and  concealment  of  property  to  such  amount  unless  the 
jury  is  satisfied  there  was  no  intent  to  defraud  (s.  11  (4));  but  not 
removal  under  an  avoidable  assignment  (K  v.  Creese,  1874,  L.  R.  2  C.  C.  R. 
105). 

5.  Attempt  to  account  for  any  part  of  his  property  by  fictitious  losses 
or  expenses  (s.  11  (12)). 

6.  Obtaining  property  on  credit  by  any  false  representation  or  other 
fraud,  and  not  paying  for  it  (s.  11  (13);  see  JEx  j)arte  Stallard,  1868, 
L.  R.  3  Oh.  408 ;  B.  v.  Cherrij,  1871,  12  Cox  C.  C.  32). 

7.  False  representation  or  other  fraud  to  get  the  consent  of  his 
creditors,  or  any  of  them,  to  consent  to  any  agreement  as  to  his  affairs, 
bankruptcy,  or  liquidation  (s.  11  (16)). 

8.  Failure  to  inform  the  trustee  of  proof  of  a  false  debt  within  a 
month  of  the  time  when  he  knows  or  has  reason  to  believe  it  has  been 
made  (s.  11  (7)). 

9.  Fraudulently  parting  with,  altering,  or  making  an  omission  in 
any  document  affecting  or  relating  to  his  property  or  affairs,  or  being 
privy  thereto  (s.  11  (11)). 

10.  Concealment,  destruction,  falsification  of  or  making  any  false 
entry  in  a  book  or  document  relating  to  his  property  or  affairs  if  done 
by  him  or  with  his  privity,  or  preventing  the  production  of  any  such 
book,  document,  paper,  or  writing,  unless  the  jury  are  satisfied  that  he 
did  not  intend  to  conceal  the  state  of  his  affairs  or  defeat  the  law  (s.  11 
(8)  (9)  (10)). 
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11.  Obtaining  property  or  credit  on  the  false  pretence  of  carrying 
on  business  and  dealing  in  the  ordinary  way  of  trade,  and  not  paying 
for  it  (s.  11  (14)). 

12.  Pawning,  pledging,  or  disposing  of,  otherwise  than  in  the  ordinary 
course  of  trade,  any  property  obtained  on  credit  and  not  paid  for  (s.  11 
(15);  see  Ex  parte  Brett,  1876,  1  Ch.  D.  151).  Notwithstanding  the 
terms  of  sec.  163  (2)  of  the  Act  of  1883,  offences  11  and  12  appear 
to  apply  only  to  traders,  and  the  jury  can  acquit  them  if  satisfied  that 
there  was  no  intent  to  defraud. 

A  debtor's  criminal  liability  is  not  extinguished  by  his  discharge, 
or  by  acceptance  of  a  composition  or  scheme  of  arrangement  (Act  of 
1883,  s.  167). 

An  undischarged  bankrupt  under  the  Act  of  1883  is  guilty  of  a  mis- 
demeanor if  he  obtains  "  credit "  to  the  amount  of  £20  or  over,  without 
disclosing  that  he  is  an  undischarged  bankrupt  (1883,  s.  31).  An  intent 
to  defraud  is  not  an  element  in  the  offence  {R.  v.  Dyson,  [1904]  2  Q.  B. 
176).  The  offence  is  committed  by  receiving  and  keeping  goods  over  the 
value  of  £20  without  paying  for  them  {R.  v.  July,  1886,  16  Cox  C.  C. 
160),  even  when  the  creditor  is  in  Ireland  and  the  accused  in  England 
{R.  V.  Peters,  1886,  16  Q.  B.  D.  636,  in  which  case  the  judges  differed  as 
to  the  exact  meaning  of  "credit").  Credit  is  obtained  at  the  place 
where  the  goods  are  bought  by  the  bankrupt  {R.  v.  Dawson,  1879,  59 
L.  T.  932).  There  ought  not  to  be  a  conviction  if  the  creditor  knew 
that  the  debtor  was  an  undischarged  bankrupt,  though  the  debtor  was 
silent  on  the  subject  {Re  Peel,  19  T.  L.  E.  207).  The  maximum  punish- 
ment which  can  be  inflicted  upon  a  prisoner  convicted  under  the  section 
is  imprisonment  for  one  year  with  hard  labour  {R.  v.  Turner,  [1904] 
1  K.  B.  181). 

Persons  who  aid  and  abet,  counsel  to  procure,  and  incite  to  the  com- 
mission of  any  of  these  offences  are  indictable,  even  if  not  themselves 
bankrupts  {Ex  parte  Evans,  1881,  29  W.  E.  200,  573;  R.  v.  Chappie, 
1892,  17  Cox,  455);  and  conspiracy  to  commit  any  of  the  offences  in 
contemplation  of  bankruptcy  is  also  indictable,  even  where  a  bankruptcy 
has  not  in  the  end  occurred  {Heymann  v.  R.,  1873,  L.  E.  8  Q.  B.  102). 
A  conspiracy  to  make  covinous  transfers  under  13  Eliz.  c.  5,  is  also 
indictable. 

Offences  against  foreign  laws  of  bankruptcy  are  within  the  Extradi- 
tion Acts  and  Fugitive  Offenders  Acts  {Re  Terraz,  4  Ex.  D.  63).  See 
Extradition  ;  Fugitive  Offenders. 

Refusal  of  Discharge. — Where  a  bankrupt  has  committed  any  mis- 
demeanor under  the  Debtors  Act,  1869,  or  the  Bankruptcy  Act,  1883, 
or  any  other  misdemeanor  connected  with  his  bankruptcy,  or  any  felony 
connected  with  his  bankruptcy,  the  Court  sitting  in  bankruptcy  is  bound 
to  refuse  the  debtor  his  discharge,  unless  for  special  reasons  the  Court 
otherwise  determines  (see  Bankruptcy,  Vol.  II.,  p.  53). 

Prosecution. — A  Court  having  bankruptcy  jurisdiction  may  order  a 
prosecution  for  any  of  the  above  offences.  The  order  is  made  on  the 
trustee  or  the  official  receiver  (1869,  s.  16;  1883,  s.  164;  Ex  parte 
Bempsey,  1873,  L.  E.  8.  Ch.  676).  The  prosecution  is  carried  on  by 
the  director  of  public  prosecutions  (1883,  s.  166),  and  the  expenses 
thereof  on  production  of  the  order  are  payable  as  in  felony  (1869,  s.  17). 
In  the  case  of  those  offences,  which  are  misdemeanors  (under  head  G) 
in  the  event  of  bankruptcy,  the  Bankruptcy  Court  may  commit  the 
accused  for  trial  without  sending  him  for  preliminary  inquiry  before 
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justices,  and  may  take  depositions,  bind  over  witnesses,  and  take  bail, 
in  the  same  way  as  a  stipendiary  magistrate  (1883,  s.  167).  But  in 
practice  this  power  is  not  exercised,  and  the  director  of  public  prosecu- 
tions on  receiving  an  order  to  prosecute  adopts  the  ordinary  procedure 
of  his  department  as  to  indictable  offences. 

It  is  not  quite  clear  whether  the  Court  may  act  propria  motu  in 
making  the  order  (1883,  s.  165  (1)).  Ordinarily  it  acts  on  the  written 
report  of  the  trustee  in  bankruptcy  or  the  official  receiver,  without 
notice  to  the  bankrupt  (Ux  parte  Leonard,  1875,  L.  K.  19  Eq.  269 ;  Be 
Marsden,  Ex  parte  Marsden,  1876,  2  Ch.  D.  786),  or  on  the  representation 
of  a  creditor  or  of  the  committee  of  inspection  (1869,  s.  16 ;  1883,  s.  164) 
supported  by  proper  evidence  (JSx  parte  Leonard,  1875,  L.  K.  19  Eq.  269). 
The  sanction  of  the  committee  of  inspection  alone  is  not  enough  to 
justify  a  trustee  in  prosecuting  (Be  Hoives,  Ex  parte  White,  9  Mans.  252). 
A  prosecution  will  not  be  directed  on  mere  suspicion  {Be  Howard,  Ex 
parte  Stallard,  1867,  L.  K.  3  Ch.  408).  The  bankrupt  or  other  person 
ordered  to  be  prosecuted  with  him  has  no  appeal  from  an  order  for  his 
prosecution  (Ex  parte  Marsden,  1876,  2  Ch.  D.  786 ;  Ex  parte  Brown, 
1876,  2  Ch.  D.  799).  But  an  appeal  lies  on  a  refusal  to  direct  a  prose- 
cution by  the  trustee  or  official  receiver  (Ex  parte  Dempsey,  1873,  L.  E. 
8  Ch.  A.  676;  Ex  parte  Briestley,  1878,  10  Ch.  D.  774;  Ln  re  Stephens, 
1885,  2  Mor.  Bky.  20). 

Prosecutions  not  under  order  of  a  Bankruptcy  Court  or  the  High 
Court  (s.  165  (3))  follow  the  ordinary  course  for  indictable  offences,  and 
are  subject  to  the  Vexatious  Indictments  Act,  1859,  but  no  costs  can  be 
given  to  the  prosecutor  (B.  v.  Thomas,  1870,  11  Cox  C.  C.  535).  The 
justices,  besides  their  power  to  take  evidence  for  the  defence  under 
30  &  31  Vict.  c.  35,  are  also  required  to  hear  any  evidence  tendered  to 
negative  "guilty  intent"  (1869,  s.  18 ;  B.  v.  Dyson,  [1894]  2  Q.  B.  176, 
179). 

Venue. — The  place  of  trial  for  these  offences  is  where  they  are  com- 
mitted, and  where  credit  was  obtained,  in  the  place  where  the  creditor 
gave  credit  (B.  v.  Dawson,  1888,  16  Cox  C.  C.  556). 

iTidictment. — The  form  of  indictment  is  prescpibed  by  sec.  19  of  the 
Act  of  1869.  Consequently  it  is  unnecessary  to  set  out  in  detail  details 
of  false  pretences  or  representations  (B.  Y.Pierce,  1887,  56  L.  J.  M.  C.  85 
(C.  C.  R);  B.  V.  Watkinson,  1872,  12  Cox  C.  C.  271  (C.  C.  R);  and  cp. 
Taylm^  v.  B.,  [1895]  1  Q.  B.  706).  Amendment  cannot  be  made  after 
a  verdict  of  a  count  containing  a  defect  not  cured  by  verdict  (B.  v. 
Oliver,  1877,  13  Cox  C.  C.  588  (C.  C.  E.);  B.  v.  Knight,  1878,  14  Cox 
C.  C.  31). 

Where  the  word  "  fraudulent "  does  not  occur  in  the  definition  of 
the  offence,  the  burden  of  disproving  intent  to  defraud  is  on  the  defence 
(B.  V.  Thomas,  1871,  11  Cox  C.  C.  535  ;  B.  v.  Bolus,  1871,  23  L,  T.  339). 

The  provisions  of  sec.  85  of  the  Larceny  Act,  1861,  as  amended  by 
sec.  27  of  the  Bankruptcy  Act,  1890,  apply  only  to  prosecutions  under 
the  factor  sections  (75-84)  of  the  Larceny  Act.  Consequently  the 
admissions  or  statements  of  a  bankrupt  in  his  examination  in  bank- 
ruptcy are  evidence  against  him  in  respect  of  the  offences  within  the 
title,  and  may  be  proved  either  by  the  notes  of  examination  read  over 
to  and  signed  by  the  debtor  (45  &  46  Vict.  c.  52,  s.  17).  But  the  notes 
of  a  bankrupt's  public  examination  are  not  the  only  admissible  evidence. 
Parol  evidence  of  the  bankrupt's  statements  in  the  course  of  his  public 
examination  is  admissible  (B.  v.  Erdheim,  [1896]  2  Q.  B.  260).     The 
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proceedings  of  the  Court  of  Bankruptcy,  so  far  as  material  to  the  prose- 
cution, are  proved  under  sees.  132,  133,  136,  140  of  the  Bankruptcy 
Act,  1883  (see  Eussell  on  Crimes,  6th  ed.,  vol.  iii.  p.  445;  R  v.  Lowe, 
1883,  52  L.  J.  M.  C.  122). 

Statistics  of  Offences. — According  to  the  latest  Keport  (1906)  of  the 
Inspector-General  in  Bankruptcy  the  total  number  of  convictions  for 
offences  under  the  Bankruptcy  Act,  s.  31,  and  the  Debtors  Act,  1869, 
ss.  11,  12,  and  13,  for  the  year  1905  were  72,  distributed  as  follows : — 


Undischarged   bankrupts  obtaining  credit   to  the  ex 

tent  of  £20      ..... 
Not  making  full  discovery  of  property  . 
Not  delivering  up  property 
Not  delivering  up  all  books  and  documents 
Concealing  property  to  value  of  £10,  or  any  debt 
Fraudulent  removal  of  any  property  to  value  of  £10 
Omission  in  statement  of  affairs 
Mutilation  or  falsification  of  accounts    . 
False  entry  in  books  of  account 
Putting  forward  fictitious  losses  or  expenses 
Obtaining  property  on  credit  by  false  representations 
Pledging  property  not  paid  for  . 
Absconding  with  property  to  the  amount  of  £20 
Obtaining  credit  under  false  pretences  . 
Fraudulent  transfer  of  or  charge  on  property     . 
Fraudulent  concealment  or  removal  of  property 


13 
10 
11 
1 
10 
6 
5 
1 
1 
2 
2 
2 
3 
1 
3 
1 


[AiUhorities.—Archhold,  Cr.  PL,  23rd  ed.,  1135-1148;  Eussell  on 
Crimes,  6th  ed.,  vol.  ii.  p.  411;  Williams  on  Bankrwptcy,  8th  ed.,  695; 
Eobson  on  Bankruptcy,  7th  ed.,  660 ;  Baldwin  on  Bankruptcy,  9th  ed., 
570-578.] 

Fraudulent  Devise— See  Will. 

Fraudulent  IVIarriage.— See  Marriage. 

Fraudulent  Parliamentary  Votes.— As  to  Fraudu- 
lent Conveyances  for  the  purpose  of  creating,  see  Faggot  Vote. 

Fraudulent  Pledge.— See  Pawn;  Pledge. 

Fraudulent  Preferences.— See  Fraudulent  Convey- 
ance, s^ipra ;  Bankruptcy,  Vol.  II.,  pp.  42-3 ;  and  Company,  Vol.  III., 
at  p.  333. 

Fraudulent  Prospectus See  Company,  Vol.  Ill,  at 

p.  278. 

Fraudulent  Purpose — As  to  scope  of  within  sec.  96  of 
24  &  25  Vict.  c.  96,  see  Larceny. 

Fraudulent  Removal  of  Property See  Fraudu- 
lent Debtor,  supra,  p.  275. 
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Fraudulent  Representation.— See  Fraud;  Fraudu- 
lent Debtor;  and  Company,  Vol.  III.,  at  p.  278. 

Fraudulent  Settlement- —See  Fraudulent  Convey- 
ance; and  Bankruptcy,  Vol.  II.,  p.  40. 

Fraudulent  Transfer.— See  Company,  Vol.  III.,  p.  315; 
and  Forged  Transfer. 

Free  Alongside.— If  goods  are  to  be  delivered  "  free  alongside 
a  ship  or  wharf,"  they  are  at  the  risk  of  the  seller  till  a  due  delivery 
according  to  the  contract  has  been  made  (Percival  Smith  &  Co.  v.  Zawes 
Chemical  Manure  Co.,  1880,  W.  N.  50).     See  Alongside. 

Free- bench. —See  Husband  and  Wife. 

Free  Chapel. — See  Parish  Church. 

Free  Customs. — See  Markets  and  Fairs. 

Free  Fishery. — See  Fisheries. 

Free  Freight. — See  Freight. 

Free  from  Average. — In  a  slip  for  an  ordinary  marine 
policy  the  words  "  on  cotton  on  deck,  f.  p.  av.  collision  including  jettison 
and  washing  overboard,"  mean  that  the  underwriter  is  not  to  be  liable  for 
any  particular  average  loss,  unless  the  ship  is  stranded,  sunk,  burnt  (the 
ordinary  memorandum  clause  in  a  Lloyd's  policy),  or  in  collision,  but  is 
to  be  liable  for  such  loss  if  caused  by  jettison  or  washing  overboard 
{British  and  Foreign  M.  I.  C.  v.  Stnrge,  1897,  2  Com.  Cas.  244;  see  South 
British  F.  &  M.  I.  C.  of  New  Zealand  v.  Da  Costa,  1906,  11  Com.  Cas.  81, 
"special  F.  P.  A.  clause,"  all  risks  of  craft  and  for  raft,  and  of  any 
special  lighterage,  each  craft,  raft,  or  lighter  to  be  deemed  a  separate 
insurance).  The  words  "subject  to  average"  in  a  Lloyd's  fire  policy 
mean  that  under  these  words  if  the  property  covered  is  of  a  greater 
value  than  the  insurance,  the  insured  is  considered  to  be  his  own  insurer 
for  the  difference,  and  bears  a  rateable  part  of  the  loss ;  and  it  is  the 
same  where  particular  parts  of  that  property  are  insured  by  other  policies 
{Acme  Wood  F.  C.  v.  Marten,  1904,  9  Com.  Cas.  157).  See  Average  and 
Marine  Insurance. 

Free  of  Expense  to  Ship. — This  provision  in  a  charter- 
party  makes  the  charterer  and  not  the  shipowner  liable  for  the  loading 
and  discharging  of  the  cargo ;  and  he  must  do  this  either  in  the  time 
fixed  by  the  contract,  or  if  no  time  is  fixed  then  in  a  reasonable  time 
mider  the  existing  circumstances,  so  far  as  they  are  not  caused  or  con- 
tributed to  by  any  fault  on  his  part  (  Wright  v.  JSfew  Zealand  Shijyping  Co., 
1878,  4  Ex.  D.  165 ;  Rick  v.  Raymond,  [1893]  A.  C.  22,  29).  A  provision 
that  "  the  cargo  is  to  be  brought  to  and  taken  from  alongside  at  merchant's 
risk  and  expense  "  is  equivalent  to  the  above  {PostletJiwaite  v.  Freeland, 
1880,  5  App.  Cas.  599).  See  Alongside  ;  Cargo,  Butij  of  Consignee  ; 
Demurrage;  Free  Alongside. 
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Free  on  Board.— See  F.  0.  B. 

Free  School  is  the  common  designation  of  a  large  class  of 
old  endowed  schools.  The  term  "free  school"  must  be  distinguished 
from  "  free  grammar  school "  (A.-G.  v.  Jackson,  1837,  2  Keen,  551 ;  48 
E.  R.  736),  although  there  are  cases  where,  upon  the  evidence,  it  may 
be  held  in  the  particular  instance  to  mean  "  free  grammar  school."  The 
term  "  Grammar  School  "  (q.v.)  refers  to  the  kind  of  instruction,  viz., 
Greek  or  Latin ;  "  free  school,"  on  the  other  hand,  refers  merely  to  the 
terms  on  which  the  instruction,  of  whatever  kind,  is  given  (A.-G.  v. 
Bishop  of  Worcester,  1851,  9  Hare,  358 ;  68  E.  E.  530).  In  the  last- 
mentioned  case  it  was  laid  down  that  in  the  case  of  a  free  school 
founded  in  the  seventeenth  century  for  "  instruction  in  good  literature 
and  learning,"  the  presumption  is  that  instruction  in  Greek  and  Latin  is 
intended,  i.e.  that  "  free  school "  means  "  free  grammar  school."  For  the 
general  law,  see  Endowed  Schools. 

\Authority. — Tudor  on  The  Law  of  Charities,  4th  ed.,  pp.  632  et  seq.'] 

Freedom  from   Incumbrances.— The  covenants  for 

seisin,  right  to  convey,  quiet  enjoyment,  freedom  from  incumbrances  and 
further  assurance  constitute  in  the  order  mentioned  the  ordinary  cove- 
nants for  title  inserted  in  a  conveyance.  The  covenant  for  freedom  from 
incumbrances,  following  that  for  quiet  enjoyment,  is  to  the  effect  that 
such  enjoyment  shall  be  free  and  clear,  and  freely  and  clearly  acquitted, 
exonerated,  and  discharged,  or  otherwise  by  the  vendor,  his  heirs, 
executors,  or  administrators,  well  and  sufficiently,  saved  harmless  and 
indemnified  of,  from,  and  against  all  and  all  manner  of  former  and  other 
gifts,  grants,  etc.,  estates,  rights,  titles,  charges,  and  incumbrances  what- 
soever, had,  made,  done,  executed,  or  willingly  suffered  by  the  vendor,  or 
any  person  or  persons  lawfully  or  equitably  claiming  or  to  claim  by, 
from,  through,  under,  or  in  trust  for  him.  The  covenant  begins  "  and 
that  free  .  .  .  ,"  and  the  word  that  is  a  pronoun  referring  to  the  quiet 
enjoyment  warranted  by  the  preceding  covenant;  so  that  what  the 
vendor  covenants  is  not  that  the  estate  granted  is  free  from  incum- 
brances, but  that  it  shall  be  so  enjoyed  and  possessed ;  and  there  must 
be  an  actual  interference  with  such  enjoyment  and  possession  before  the 
A'endor  can  be  sued  for  breach  of  his  covenant. 

As  to  the  words  "  former  and  other  .  .  .  incumbrances,"  the  insertion 
of  the  w^ord  "  other  "  is  necessary  if  the  purchaser  is  to  be  fully  protected. 
For  where  A.  covenanted  to  save  harmless  from  all  former  bargains, 
sales,  etc.,  permitted  or  occasioned  by  any  person  except  the  interest  and 
estate  of  X.,  and  the  estates  thereafter  to  be  granted  by  X.  determinable 
at  X.'s  death,  and  X.  afterwards  granted  certain  lands  (parcel  of  the 
original  grant)  to  be  held  for  three  lives,  it  was  held  that  the  continuance 
of  the  grant  after  the  death  of  X.  w^as  not  a  "  former  "  incumbrance,  and 
therefore  not  a  breach  of  the  covenant,  seeing  that  the  incumbrance  was 
made  after  the  covenant  (Zovell  v.  Lutterell,  Sav.  74;  and  see  also 
Hamilton  v.  Ryclcar,  1  Leon.  92 ;  74  E.  E.  86 ;  10  Co.  Eep.  42«,  both  of 
which  cases  are  set  out  fully  in  Piatt  on  Covenants,  pp.  332,  333). 

But  now  express  covenants  of  this  kind  are  of  rare  occurrence,  con- 
veyancers relying  on  the  provisions  of  the  Conveyancing  Act,  1881, 
44  &  45  Vict.  c.  41.  See  Conveyancing  Acts,  Conveyance,  and  the 
article  Title,  Covenants  foe,  where  the  statutory  implied  covenants 
are  fully  stated  and  the  effect  and  construction  of  covenants  for  title, 
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including  the  covenant  for  freedom  from  incumbrances  discussed 
generally. 

By  virtue  also  of  certain  other  statutes,  of  which  the  Lands  Clauses 
Consolidation  Act,  1845,  is  the  most  important,  a  covenant  {inter  alia) 
against  incumbrances  by  the  promoters  of  an  undertaking  is  implied  by 
the  use  of  the  word  grant  by  the  conveying  party  in  the  conveyance. 
As  to  this,  and  also  the  old  law  on  the  implied  covenant  for  title  created 
by  the  use  of  that  word,  see  Grant,  and  Hargrave  and  Butler's  note  to 
Co.  Litt.  s.  384rt. 

The  expenses  of  paving  a  new  street  apportioned  under  sec.  77  of  the 
Metropolis  Management  Act,  1862,  are  not  a  charge  upon  the  property 
in  respect  of  which  they  are  payable :  they  are  but  successive  personal 
liabilities  imposed  on  successive  owners.  Accordingly  a  vendor  is  not 
bound  to  discharge  such  expenses  by  virtue  of  the  covenant  against 
incumbrances  implied  by  his  conveying  as  "  beneficial  owner "  {Egg  v. 
Blayney,  1888,  21  Q.  B.  D.  107).  It  would  be  otherwise  were  expenses, 
as,  e.g.  under  the  Public  Health  Act,  1875,  38  &  39  Vict.  c.  55,  ex- 
pressly made  a  cliarge  upon  the  lands  by  statute  {Bettesworth  and 
Bickers  Contract,  1888,  37  Ch.  D.  535 ;  Be  Allen  and  Driscoll,  [1904] 
1  Ch.  493). 

In  spite  of  the  provisions  of  the  Conveyancing  Act  already  noticed 
for  implying  a  covenant  for  freedom  from  incumbrances,  such  circum- 
stances may  occur  as  to  make  it  sometimes  necessary  to  insert  an 
express  covenant,  as,  e.g.  where  lands  are  situate  abroad. 

Freedom  of  a  Borough.— Before  the  passing  of  the 
Municipal  Corporations  Act,  1835,  5  &  6  Will.  iv.  c.  76,  each  borough 
had  its  own  peculiar  customs  and  by-laws  as  to  the  admission  of  free- 
men. Such  customs  and  by-laws  were  however  controlled  by  the 
charter  of  the  borough,  to  this  extent,  that  any  usage  which  was 
"  repugnant  to "  or  inconsistent  with  the  positive  provisions  of  the 
charter  was  void  {B.  v.  Salway,  1829,  9  Barn.  &  Cress.,  at  p.  435),  even 
though  it  had  prevailed  for  more  than  two  hundred  years  (the  case  of 
Helleston,  1776,  2  Doug.  Elect.  3).  A  freeman  when  admitted  had  many 
rights  and  privileges  :  these  varied  in  different  boroughs.  In  most, 
if  not  in  all,  boroughs  every  freeman  had  the  right  to  vote  at  a  parlia- 
mentary election  of  the  borough,  and  was  exempted  from  all  tolls  and 
dues  levied  for  the  use  of  the  borough.  In  many  places,  too,  the  com- 
mon lands  and  public  stock  of  the  borough  and  the  rents  and  profits 
thereof  were  held  and  applied  for  the  private  *  benefit  of  the  freemen 
of  the  borough,  or  of  certain  of  them,  or  of  their  widows  or  kindred,  and 
not  applied  to  public  purposes. 

When  the  Act  of  1835  was  passed,  existing  usages  were  respected, 
and   every  person   who   was   then   an   admitted  freeman   remained  a 
freeman  and  retained  all  his  former  rights  and  privileges  (5  &  6  Will.  iv. 
c.  76,  s.  2).     And  now  every  person  who,  if  that  Act  had  not  passed, 
might  have  been  admitted  otherwise  than  by  gift  or  purchase,  and  every 
person  who  for  the  time  being  is — 
{a)  an  inhabitant  of  the  borough,  or 
(Jb)  the  wife,  widow,  son,  or  daughter,  of  a  freeman,  or 
(c)  the  husband  of  a  daughter,  or  of  the  widow,  of  a  freeman,  or 
{d)  is  by  deed  bound  an  apprentice  to  a  freeman  and  has  served  as 
such  apprentice  for  the  whole  time  for  which  he  was  so  bound, 
is  entitled  to  be  admitted  a  freeman,  and  when  so  admitted  to  vote  at 
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any  parliamentary  election  of  the  borough,  and  to  acquire  the  same 
share  and  enjoy  the  same  benefit  of  the  hereditaments,  common  lands, 
and  public  stock  of  the  borough,  and  of  any  property  held  for  any 
charitable  uses  or  trusts,  in  the  same  manner  and  to  the  same  extent 
as  if  neither  the  Municipal  Corporations  Act,  1835,  nor  that  of  1882, 
had  been  passed  (45  &  46  Vict.  c.  50,  ss.  205,  209).  But  exemption 
from  tolls  and  dues  levied  for  the  use  of  the  borough  is  only  allowed  in 
the  case  of  a  person  who  on  June  5,  1835  was  an  inhabitant,  or  was 
admitted  or  entitled  to  be  admitted  a  freeman  of  the  borough,  or  was 
then  the  wife,  son,  or  daughter,  of  a  freeman,  or  was  bound  apprentice 
(s.  208).  The  Eeform  Act  of  1832  also  preserved  the  right  of  freemen 
to  vote  at  parliamentary  elections  if  duly  registered,  but  excluded 
freemen  admitted  otherwise  than  in  respect  of  birth  or  servitude  since 
March  1,  1831,  and  provided  that  no  person  should  be  entitled  to  be 
registered  in  respect  of  birth  unless  his  right  was  originally  derived 
from  or  through  some  person  who  was  a  burgess  or  freeman  or  entitled 
to*  be  admitted  as  such  before  March  1,  1831,  or  who  had  become  a 
burgess  or  freeman  in  respect  of  servitude  since  that  date  (2  &  3  Will.  iv. 
c.  45,  s.  32).  This  franchise  was  not  affected  by  the  Eepresentation  of  the 
People  Act,  1867 ;  it  remains  in  full  force,  "  but  so  that  no  person  shall 
be  entitled  to  vote  for  the  same  place  in  respect  of  more  than  one  quali- 
fication "  (30  &  31  Vict.  c.  102,  s.  56).  The  effect  of  the  saving  of  rights 
in  sec.  2  of  the  Municipal  Corporations  Act  of  1835  was  to  legalise  the 
beneficial  interests  therein  mentioned,  without  reference  to  the  legality 
of  their  origin,  and  in  particular  to  obviate  any  objection  which  might 
otherwise  arise  in  respect  of  the  tendency  towards  a  perpetuity  of  any 
such  beneficial  interest.  An  action  to  establish  such  rights  may  be 
brought  by  some,  on  behalf  of  all,  of  the  freemen  of  a  borough, 
without  an  information  by  the  Attorney-General.  And  in  such  an 
action  it  is  sufficient  for  the  plaintiffs,  after  stating  the  title  of  the 
corporation  by  charter  or  otherwise  to  the  property  in  question,  to  aver 
that  at  the  time  of  the  passing  of  the  Act  the  rents,  tolls,  and  profits 
claimed  by  them  were  not,  nor  ever  had  been,  nor  ought  to  have  been, 
held  and  applied  to  public  purposes,  but  then  were  and  always  had 
been  held  and  applied  for  the  particular  benefit  of  the  freemen;  it  is 
not  necessary  for  them  to  plead  that  such  rents,  tolls,  and  profits  had 
been  enjoyed  or  acquired  by  virtue  of  any  specific  statute,  charter, 
by-law  or  custom,  or  expressly  to  aver  that  any  custom  to  such  effect 
as  aforesaid  existed  {Prestney  v.  Mayor,  etc.,  of  Colchester  and  the  Attorney- 
General,  1882,  21  Ch.  D.  111).  • 

The  town  clerk  of  every  borough  keeps  a  list,  which  is  called  "  the 
freemen's  roll,"  and  when  any  person  claims  to  be  admitted  a  freeman 
in  respect  of  birth,  servitude,  or  marriage,  the  mayor  examines  into  the 
claim ;  if  it  is  established  the  claimant  is  admitted,  and  his  name 
enrolled  by  the  town  clerk  (45  &  46  Vict.  c.  50,  ss.  203,  204).  The 
freemen's  roll  is  open  to  public  inspection,  and  the  town  clerk  must 
deliver  copies  of  it  to  any  person  on  payment  of  a  reasonable  price  for 
each  copy  (s.  233  (6)).  But  no  person  now  can  be  admitted  a  freeman 
by  gift  or  by  purchase  (s.  202).  To  this  rule  there  is  however  one 
exception.  Under  the  Honorary  Freedom  of  Boroughs  Act,  1885, 
48  &  49  Vict.  c.  29,  the  council  of  every  borough  may  from  time  to 
time,  by  the  authority  of  not  less  than  two-thirds  of  their  number 
present  and  voting  at  a  meeting  of  the  council  specially  called  for  the 
purpose  with  notice  of  the  object,  admit  to  be  honorary  freemen  of  the 
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borough  persons  of  distinction  and  any  persons  who  have  rendered 
eminent  services  to  the  borough ;  provided  that  the  admission  of  such 
persons  to  be  freemen  shall  not  confer  on  them  the  right  of  voting  for 
the  borough  in  parliamentary  or  other  elections,  or  of  sharing  in  the 
benefit  of  any  hereditaments,  common  lands,  or  public  stock  belonging 
to  the  borough  or  its  council,  or  of  any  property  held  in  whole  or  in 
part  for  any  charitable  use  or  trust. 

For  Freedom  of  the  City  of  London,  see  London  (City). 

Freedom  of  the  Sea. — The  sea  outside  the  limit  of  terri- 
torial waters  is  free  to  all,  and  any  restriction  of  its  use  or  the  capture  of 
its  produce  imposed  by  a  State  upon  its  citizens  is  binding  upon  them 
only.  Thus  the  Hague  Convention  of  May  6, 1882,  for  the  regulation  of 
high  sea  fishing  in  the  North  Sea  is  only  binding  as  among  the  parties  to 
it.  Several  other  conventions  similarly  restricting  the  freedom  of  the 
sea  have  been  entered  into  (see  Behring  Sea  Fisheries  Case  ;  Cables, 
Submarine  ;  North  Sea  Convention  ;  Territorial  Waters.  See  also 
Pirate  ;  Visit  and  Search). 

The  last  vestige  of  the  old  controversy  as  to  freedom  of  the  sea  and 
of  claims  to  exclusive  sovereignty  over  large  areas  of  the  ocean,  or  to 
distances  from  land  beyond  effective  control,  was  that  recently  raised  by 
the  United  States  to  Behring  Sea  (see  Behring  Sea  Fisheries  Case). 
Hautefeuille  gives  an  exhaustive  examination  of  principles  in  his 
Histoire  des  origines,  progr^s  et  variations  du  Droit  Maritime  Inter- 
national, 2nd  ed.,  Paris,  1869,  pp.  13  et  seq_. 

Freehold.— See  Estates;  Estates  of  Inheritance.  As  to 
what  will  pass  under  a  devisee  of  "  freeholds,"  see  Wills. 

Freehold  Land  Societies.— See  Land  Societies. 

Freemason. — The  lodges  of  freemasons  are  referred  to  in  the 
Unlawful  Societies  Act,  1799  (see  Societies,  Unlawful),  39  Geo.  iii. 
0.  79,  as  certain  societies  which  have  been  long  accustomed  to  be  holden 
in  this  kingdom,  the  meetings  whereof  have  been  in  great  measure 
directed  to  charitable  purposes.  Such  meetings  are  exempted  from  the 
operation  of  the  Act  (s.  5),  but  they  are  to  be  registered  (ss.  6,  7).  They 
are  also,  if  duly  so  registered,  exempted  from  the  operation  of  the  "  Act 
for  more  effectually  preventing  seditious  meetings"  (57  Geo.  ill.  c.  19, 
s.  26). 
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1.  What  Freight  is. — The  word  "  freight "  means  the  reward  payable 
to  a  shipowner  for  the  safe  carriage  and  delivery  of  the  goods  carried  in 
his  ship.  The  term  is  also  (perhaps  improperly)  applied  to  the  hire  paid 
for  the  use  of  a  ship  for  a  voyage  or  period  of  time.  It  does  not,  in  the 
absence  of  usage,  include  "  passage-money  "  or  money  paid  for  carrying 
persons  as  opposed  to  goods  (Lewis  v.  Marshall,  1844,  7  Man.  &  G.  729 ; 
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66  E.  K.  777,  charter-party ;  Denoon  v.  Home  and  Colonial  I.  C,  1872, 
L.  R.  7  C.  P.  341 ;  marine  policy) ;  and  no  freight  is  payable  for  a 
child  born  in  the  course  of  a  voyage  (Abbott,  277  (5th)).  In  a  marine 
policy  it  means  "  the  benefit  derived  from  the  employment  of  a  ship, 
whether  received  by  a  money  payment  from  one  person  who  charters 
the  whole  ship,  or  from  various  persons  who  put  specific  quantities  of 
goods  on  board,  or  from  persons  who  pay  the  shipowner  the  value  of 
his  own  goods  at  the  port  of  delivery  increased  by  their  carriage  in  his 
ship "  (Lord  Tenterden,  Flint  v.  Flemyng,  1836,  1  Barn.  &  Adol.  45  ; 
35  K.  R  205).    See  Affkeightment  ;  Marine  Insurance. 

The  word,  however,  may  not  have  its  proper  meaning  in  a  contract 
of  sea  carriage ;  e.g.  in  a  c.  f.  i.  contract  {q.v.),  relating  to  the  goods  which 
are  being  carried  in  the  vendor's  ship  at  a  nominal  rate,  a  proportion  of 
the  inclusive  price  may  be  specified  as  "  freight "  which  corresponds  to 
the  current  price  at  which  they  would  be  carried  in  another  person's 
ship  {Keith  v.  Burrows,  1877,  2  App.  Cas.  636,  650).  Where  goods  are 
carried  in  a  ship  of  their  owner  no  freight  is  really  payable,  but  a  rate 
may  be  specified  in  order  to  allow  their  owner  to  negotiate  it  with  other 
persons,  and  thus  assignees  of  the  freight  of  a  ship  on  goods  deliverable 
under  their  bills  of  lading  to  the  order  of  the  shippers  (shipowners' 
agents)  were  held  entitled  to  hold  the  goods  for  that  freight  (  Weguelin 
V.  Cellier,  1873,  L.  E.  6  H.  L.  286).  A  shipowner  has  also  been  held 
entitled  to  exercise  an  unpaid  vendor's  lien  over  goods  sold  by  him  and 
carried  in  his  ship  for  the  balance  of  their  price  which  was  apportioned 
to  freight  {Swan  v.  Barher,  1879,  5  Ex.  D.  130). 

Freight  is  part  of  the  res  available  in  collision  and  salvage,  and  con- 
tributes in  general  average  (see  those  heads).  It  is  no  longer  the 
"  mother  of  wages,"  i.e.  the  wages  of  the  crew  do  not  depend  on  freight 
being  earned  (M.  S.  A.,  1894,  s.  157  (1);  see  Ship;  Wages). 

2.  Time  of  Payment. — Freight  may  be  payable  either  on  delivery  of 
the  goods,  or  wholly  or  partly  in  advance,  or  after  delivery,  or  in  any 
way  that  the  parties  choose  to  contract ;  and  in  the  absence  of  express 
stipulation  the  time  of  payment  may  be  determined  by  custom  {Brown 
V.  Byrne,  1854,  3  El.  &  Bl.  703).  In  the  absence  of  either  stipulation  or 
€ustom,  freight  does  not  become  payable  till  delivery  of  the  goods,  and 
the  shipowner  is  not  bound  to  part  with  the  goods  till  his  freight  is 
paid.  This  is  freight  proper,  or  freight  having  all  the  legal  incidents 
■of  freight.  (See  per  Collins,  M.E.,  London  Transport  Co.  v.  Trechmann, 
[1904]  1  K.  B.  635,  643 ;  and  Carver,  543). 

"  Freight  (proper)  is  payable  only  on  the  safe  arrival  and  delivery  of 
the  goods :  if  the  goods  are  lost  on  the  voyage  nothing  is  payable ;  and 
in  cases  where  the  freight  is  made  payable  at  so  much  per  ton  of  the 
goods  a  proportionate  part  of  the  freight  only  is  payable  "  (Lord  Black- 
burn, Allison  V.  Bristol  M.  1.  C,  1  App.  Cas.  228).  Under  a  charter-party 
■or  bill  of  lading  stipulating  for  ordinary  freight,  it  is  a  condition  precedent 
to  the  recovery  of  anything  as  freight  under  the  charter-party  that  the 
goods  shall  have  been  carried  to  the  port  of  destination  (Brett,  L.J., 
Metcalfe  v.  Britannia  Iron  Works  Co.,  1877,  2  Q.  B.  D.  430);  though  if 
the  contract  permit  of  it,  e.g.  "  to  [the  named  port],  or  so  near  thereunto 
as  she  may  safely  get,"  and  there  are  justifying  circumstances,  delivery 
at  another  place  will  suffice  {ibid. ;  Cargo  ex  Argos,  1873,  L.  E.  5  P.  C. 
134,  159).  If  the  goods  perish  after  the  ship  reaches  her  proper 
destination,  but  before  delivery  at  that  destination,  no  freight  is  pay- 
able {Duthie  V.  Hilton,  1868,  L.  E.  4  C.  P.  138).     If  the  freight  be 
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payable  on  delivery  the  consignee  must  pay  it  concurrently  with  the 
delivery  of  the  goods  (Moller  v.  Young,  1855,  24  L.  J.  Q.  B.  217);  and 
"  on  delivery  "  does  not  mean  after  delivery  {Paynter  v.  James,  1867, 
L.  R.  2  C.  P.  348  and  357 ;  Carver,  546) ;  and  the  consignee  of  the  goods 
must  generally  tender  the  freight  due  upon  delivery  being  made  to  him 
unless  the  master  by  his  conduct  or  expressly  waives  the  necessity  for  a 
tender  {The  Norway,  1864,  B.  &  L.  226,  377,  409).  The  voyage  on  which 
the  goods  have  been  carried  must  have  been  lawful  or  no  freight  is  due 
{Muller  V.  Gernon,  1811,  3  Taun.  394). 

No  freight  is  due  when  the  completion  of  the  voyage  is  prevented 
by  causes  within  the  control  of  the  shipowner;  or  by  causes  beyond 
his  control,  whether  physical  {Metcalfe  v.  Britannia  Iron  Works,  1877, 
2  Q.  B.  D.  423,  port  inaccessible  owing  to  ice),  political  {Castel  v.  Trecli- 
man,  1884,  1  C.  &  E.  276,  port  blockaded),  or  due  to  the  act  of  an  enemy 
{Liddard  v.  Lopes,  1809,  10  East,  526;  10  R.  R.  368,  port  captured  by 
enemy),  or  the  act  of  the  shipowner's  own  Government  {Osgood  v.  Groning, 
1810,  2  Camp.  466;  11  R.  R.  765,  blockade);  and  it  makes  no  difference 
that  the  preventing  cause  is  one  excepted  by  the  contract  of  affreight- 
ment from  the  shipowner's  responsibility  for  the  goods.  Nor  is  freight  due 
when  the  cargo  is  sold  at  an  intermediate  port,  though  that  may  have 
been  necessary  because  of  its  damaged  condition  or  in  order  to  raise 
funds  for  repairing  the  ship  ( Vlierhoom  v.  Chapman,  1844,  13  Mee.  & 
W.  230 ;  67  R.  R.  582 ;  Hopper  v.  Burness,  1876,  1  C.  P.  D.  137 ;  Hill  v. 
Wilson,  1879,  4  ibid.  329) ;  or  when  the  cargo,  though  brought  to  the 
port  of  destination,  does  not  arrive  there  in  specie,  i.e.  "  merchantable  and 
the  same  thing  as  shipped"  {Asfar  v.  Blundell,  [1895]  2  Q.  B.  196,  rotten 
dates ;  Duthie  v.  Hilton,  1868,  L.  R.  4  C.  P.  138,  solidified  cement ;  Carver, 
549).  But  if  it  arrives  in  specie,  although  damaged  to  such  an  extent  as 
not  to  be  worth  the  freight  payable  for  its  carriage,  and  the  merchant 
abandons  it  to  the  shipowner,  and  such  damage  be  caused  by  the  fault  of 
the  master  and  crew  {Dakin  v.  Oxley,  1864, 15  C.  B.  N.  S.  646,  Willes,  J.), 
freight  is  due,  e.g.  on  bricks  crushed  by  machinery  in  the  hold  {Garrett 
V.  Melhuish,  1858,  4  Jur.  N.  S.  943).  Freight  is  also  payable  where  the 
completion  of  the  voyage  is  prevented  by  the  fault  of  the  charterer  or 
goods  owner,  although  under  the  contract  the  completion  of  the  voyage 
and  delivery  of  the  cargo  at  its  destination  are  conditions  precedent 
(Carver,  554;  Cargo  ex  Galam,  1863,  B.  &  L.  167,  178;  Smith  v.  Wilson, 
1807,  8  East,  437 ;  The  Soblomsten,  1866,  L.  R.  1  Ad.  &  Ec.  293 ;  Blasco  v. 
Fletcher,  1863,  32  L.  J.  C.  P.  284).  It  is  also  payable  by  captors  of  a 
neutral  ship  carrying  belligerent  cargo  {The  Copenhagen,  1799,  1  Rob.  C. 
289,  291) ;  and  where  goods  in  a  recaptured  ship  are  unloaded  by  order 
of  the  Court,  and  the  ship  is  thus  prevented  from  carrying  them  on 
{The  Racehorse,  1800,  3  Rob.  C.  101,  106?i.);  but  captors  get  no  freight 
from  neutral  goods  in  a  condemned  ship  which  have  not  been  carried  to 
their  destination  {The  Fortuna,  1809,  Edw.  56).  No  freight  is  payable 
if  the  ship  is  abandoned  on  the  voyage  and  brought  in  by  salvors,  for 
the  contract  of  affreightment  is  terminated  by  the  abandonment  {The 
Cito,  1881,  7  P.  D.  5). 

Under  a  contract,  however,  by  which  freight  is  only  to  be  payable 
on  delivery,  partial  freight  or  freight  p7^o  rata  itineris  may  be  claimed, 
although  the  voyage  is  not  completed,  provided  that  the  owner  of  the 
goods  voluntarily  accepts  delivery  of  them  at  an  intermediate  port  and 
dispenses  with  their  being  carried  to  their  original  destination.  And 
where  the  original  destination  has  been  changed  by  the  goods  owners, 
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and  by  their  orders  they  are  delivered  at  a  port  short  of  the  original 
one,  such  delivery  being  considered  as  a  performance  of  the  original 
contract,  full  freight  has  been  held  payable  {Christy  v.  Bow,  1808, 
1  Taun.  300 ;  9  E.  R  776) ;  and  as  to  rights  of  charterers  and  ship- 
owners to  difference  between  bill  of  lading  freights  and  chartered 
freight  where  ship's  destination  is  changed,  see  Hoylancl  v.  Graham, 
1896,  1  C.  C.  274.  "  To  justify  a  claim  for  pro  rata  freight  there  must 
be  a  voluntary  acceptance  of  the  goods  by  their  owner  at  the  inter- 
mediate port  in  such  a  mode  as  to  raise  a  fair  inference  that  the  further 
carriage  of  the  goods  is  intentionally  dispensed  with  "  (Dr.  Lushington, 
The  SoUomsten,  1866,  L.  E.  1  Ad.  &  Ec.  297).  For  instances  of  pro  rata 
freight  being  allowed,  see  Lutwidge  v.  Grey,  1733,  Abbott,  307  (5th); 
The  Copenhagen,  1799,  1  Eob.  C.  289 ;  Mitchell  v.  Darthez,  1836,  2  Bing. 
K  C.  555,  570 ;  and  Carver,  557-559). 

If,  however,  the  goods  are  not  voluntarily  accepted  by  their  owner  at 
the  intermediate  port,  no  claim  to  pi'^^o  rata  freight  arises ;  e.g.  where  goods 
are  sold  by  the  master  at  a  port  of  refuge,  whether  justifiably  or  unjusti- 
fiably, to  save  their  value  or  for  the  repairs  of  the  ship,  and  an  accept- 
ance of  their  proceeds  is  immaterial  {Hunter  v.  Frinsep,  1808,  10  East, 
378;  10  E.  E.  328,  Lord  Ellenborough ;  Vlierboom  v.  Chapman,  1844, 
13  Mee.  &  W.  230;  67  E.  E.  528,  Parke,  B.;  Hopper  v.  Bitrness,  1876, 

1  C.  P.  D.  137 ;  Hill  v.  Wilson,  1879,  4  ibid.  329).  The  fact  of  the  ship- 
owner being  prevented  by  vis  major  from  carrying  the  goods  to  their 
destination  does  not  entitle  him  to  pro  rata  freight,  unless  there  is  a 
voluntary  acceptance  of  them  by  their  owner  at  an  intermediate  port 
{Luke  V.  Lyde,  1759,  2  Burr.  882;  Metcalfe  v.  Britannia  L  W.,  1877, 

2  Q.  B.  D.  423 ;  Castel  v.  Trechm,an,  ante). 

Instead  of  being  payable  on  delivery,  freight  may  be  made  payable 
(wholly  or  partly)  in  advance,  and  is  then  called  advance  freight,  e.g.  "  on 
shipment,"  or  "  on  sailing ;"  under  such  a  stipulation  the  freight  must 
be  paid  though  the  ship  or  cargo  be  lost  before  arriving  at  their 
destination  {Andrew  v.  Moorhouse,  1814,  5  Taun.  435;  15  E.  E.  544; 
Byrne  v.  Schiller,  1871,  L.  E.  6  Ex.  319).  Where  by  charter-party 
freight  was  to  be  paid  at  a  certain  rate  per  ton  on  the  quantity  to 
be  delivered  to  the  consignees,  freight  to  be  paid  two-thirds  in  cash 
three  days  after  sailing,  ship  lost  or  not  lost,  balance  on  unloading  and 
right  delivery  of  cargo,  and  part  of  the  cargo  was  loaded  and  then 
destroyed  by  fire  (a  peril  excepted),  and  the  rest  of  the  cargo  was 
loaded  and  the  ship  sailed,  it  was  held  that  the  shipowner  was  not 
entitled  to  payment  of  advance  freight  on  the  part  of  the  cargo  which 
had  been  destroyed  {Weir  v.  Girvin,  [1899]  1  Q.  B.  193  ;  [1900]  1  Q.  B. 
45).  Where  advance  freight  has  been  paid  it  cannot  be  recovered  from 
the  shipowner  though  the  goods  be  lost  {Be  Silvale  v.  Kendall,  1815, 
4  M.  &  S.  37 ;  16  E.  E.  373 ;  Saunders  v.  Drew,  1832,  3  Barn.  &  Adol. 
445 ;  37  E.  E.  460 ;  and  see  Civil  Service  Co-op.  Soc.  v.  General  Steam 
Nav.  Co.,  [1903]  2  K.  B.  756) ;  and  the  same  rule  applies  to  the  case  of 
a  "through  transit;"  thus  in  a  case  where  the  transit  of  the  goods  was 
to  be  partly  by  steamer,  partly  by  rail,  and  partly  by  steamer  again,  for 
which  "freight  is  payable  in  advance,  ship  lost  or  not  lost,"  and  the 
goods  were  lost  while  on  board  the  first  steamer,  the  owner  of  that 
ship  who  had  been  paid  in  advance  for  the  whole  transit  was  held 
justified  in  paying  over  to  the  other  carriers  their  proportion  of  that 
advance  {Greeves  v.  West  India  Co.,  1870,  22  L.  T.  615 ;  and  so  Ocean 
I.  C.  V.  National  S.  S  Co.,  1890,  7  T.  L.  E.  417).     Under  a  through  bHl 
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of  lading  for  carriage  of  goods  at  an  inclusive  freight,  there  may  be 
given  a  lien  for  freight  paid  for  land  carriage  of  part  of  cargo  not 
delivered  in  addition  to  the  freight  payable  on  delivery  {The  Hihernian, 
1906,  22  T.  L.  R  564).  The  contract  determines  whether  the  freight  is 
to  be  paid  independently  of  the  goods  being  delivered  or  not,  e.g.  it  may 
provide  for  advance  freight  being  paid  at  port  of  loading,  and  yet  the 
payment  may  be  dependent  on  the  safe  delivery  of  the  goods  at  their 
destination  {Mashiter  v.  Buller,  1807,  1  Camp.  84) ;  while,  on  the  other 
hand,  payment  may  be  independent  of  the  result  of  the  voyage  {Andrew 
V.  Moorhouse,  1814,  5  Taun.  435;  15  E.  R.  544,  £5  a  ton  paid  in  London 
or  £7  paid  at  the  Cape,  and  charterer  preferring  former ;  and  see  Liclgett 
V.  Perrin,  1861,  11  C.  B.  K  S.  362). 

Advance  freight  is  not  payable  if  it  is  to  be  paid  "  on  signing  bills  of 
lading,"  and  the  bills  of  lading  are  never  signed,  and  the  ship  never  sails 
{Ex  farte  Nyholm,  1873,  43  L.  J.  Bky.  21).  But  where  under  such  a 
stipulation  the  vessel  sails  and  is  lost,  charterers  must  present  bills 
of  lading  for  signature  or  be  liable  in  damages  to  the  amount  of  the 
advance  freight  {Oriental  S.  S.  Co.  v.  Taylor,  [1893]  2  Q.  B.  518).  If, 
however,  freight  is  to  be  advanced  "if  required,"  "less  interest  and 
insurance,"  and  the  ship  is  lost  immediately  after  sailing,  and  no  bills 
of  lading  have  been  presented  for  signature  and  no  demand  for  the 
advance  freight  has  been  made,  the  shipowner  cannot  require  it  to  be 
paid  after  the  loss,  for  the  provision  as  to  insurance  shows  that  the 
requirement  must,  be  made  while  insurance  is  possible  {Smith  v.  Fyman, 
[1891]  1  Q.  B.  42  and  742). 

Charter-parties,  however,  often  provide  for  advances  to  be  made  by 
the  charterer  for  ship's  disbursements ;  and  the  difference  between  these 
and  advance  freight  is  that  they  are  a  loan  repayable  to  the  charterer 
in  any  event,  while  advance  freight  is  irrecoverable.  But  they  are  at 
times  difficult  to  distinguish ;  e.g.  a  charter-party  saying  the  "  captain 
is  to  be  supplied  with  cash  for  ship's  use"  has  been  held  to  mean  an 
advance  only  {Manfield  v.  Maitland,  1821,  4  Barn.  &  Aid.  582;  23  E.  E. 
402;  and  see  The  Primula,  [1894]  P.  128);  while  one  saying  that  "cash 
was  to  be  advanced  at  port  of  loading  and  the  residue  of  such  freight 
was  to  be  paid  on  delivery  of  cargo  at  port  of  destination  "  has  been 
held  to  mean  advance  freight  {De  Silvale  v.  Kendall,  1815,  4  M.  &  S.  37). 
A  test  of  the  nature  of  such  advance  is  to  see  who  is  to  insure  it ;  for, 
as  advances  of  freight  are  at  charterers'  or  merchants'  risk,  insurance 
by  them  is  a  sign  that  the  advance  is  of  freight,  e.g.  cash  for  ship's 
disbursements  to  be  advanced  up  to  £300  free  of  interest,  but  subject 
to  insurance  and  £2,  10s.  per  cent,  commission  {Hicks  v.  Shield,  1857, 
26  L.  J.  Q.  B.  205 ;  and  see  Allison  v.  Bristol  M.  I.  C,  1876,  1  App.  Cas. 
229) ;  and  a  stipulation  that  the  "  shipowner  is  to  insure  the  amount  of 
the  freight  to  be  advanced  by  freighter's  acceptance  at  three  months  on 
signing  bills  of  lading,  and  deposit  with  charterer  the  club  policy  and 
guarantee  same,"  may  have  the  same  effect  {Tamvaco  v.  Simpson,  1866, 
L.  E.  1  C.  P.  363 ;  Carver,  564). 

The  charterer  may  also  be  liable  under  his  contract  to  pay  freight  in 
addition  to  an  advance  of  freight,  though  the  ship  may  be  lost  on  the 
voyage;  e.g.  where  the  charter-party  provided  for  an  advance  to  the 
master  by  the  freighter's  agents  in  Calcutta  against  his  receipt,  and 
"  to  be  deducted,  together  with  1\  per  cent,  commission  on  the  amount 
advanced  and  cost  of  insurance,  from  freight  on  settlement  thereof,  and 
remainder  on  right  delivery  of  cargo  at  port  of  discharge  in  cash  as 
VOL.  VI.  19 
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customary,  master  to  sign  bills  of  lading  at  any  current  rate  of  freight 
required  without  prejudice  to  the  charter-party,  but  not  under  chartered 
rates  except  the  difference  is  paid  in  cash,"  it  was  held  that  the  ship- 
owner was  entitled  to  this  difference  besides  the  advance,  although  the 
ship  was  lost  on  the  voyage  {Byrne  v.  Schiller,  1871,  L.  R.  6  Ex.  319) ; 
and  in  another  case  the  charterers  were  similarly  held  bound  to  make 
up  the  deficiency  between  the  chartered  and  actually  carried  freights, 
although  the  ship  was  lost  on  the  voyage  {Carr  v.  Wallachian  Tel.  Co., 
1866,  L.  R.  1  C.  P.  636,  and  2  ibid.  468). 

A  clause  in  a  charter-party  that  advance  freight  shall  be  payable 
"  subject  to  insurance "  only  means  subject  to  deduction  of  cost  of 
insurance  (Carver,  566),  and  does  not  oblige  the  shipowner  to  insure 
the  advanced  freight  for  the  merchant's  benefit  {Jackson  v.  Isaacson, 
1858,  3  H.  &  K  405 ;  Watson  v.  ShanUancl,  1873,  L.  R.  2  H.  L.  Sc.  304). 
The  shipowner,  in  order  to  get  the  advance  freight,  thus  pays  for  the 
risk  of  insuring  it,  and  bears  the  risk;  but  this  does  not,  however, 
relieve  him  from  responsibility  to  the  charterer  for  the  loss  of  the 
advances,  or  the  increased  value  of  the  goods  by  reason  of  those 
advances,  if  the  cargo  is  lost  by  the  negligence  of  the  master  or  crew 
{Bodocanachi  v.  Mitburn,  1886,  17  Q.  B.  D.  316,  and  18  ibid.  67),  and 
under  similar  circumstances  the  charterer  can  recover  the  advance 
freight,  premiums  of  insurance,  and  other  necessary  shipping  charges 
paid  by  him,  though  the  contract  makes  the  charterer  liable  to  pay 
advance  freight  "ship  lost  or  not  lost"  {Great  Indian  Pen.  B.  C.  v. 
Tnrnhtdl,  1885,  1  T.  L.  R.  570);  and  in  the  like  case  the  charterer  has 
also  been  allowed  to  recover  the  advance  freight  which  he  had  insured 
for  his  underwriter's  benefit  as  part  of  the  value  of  the  goods  {Dufourcet 
V.  Bishop,  1886,  18  Q.  B.  D.  373);  and  as  to  freight  payable  on  ship 
"sailing"  or  ship's  "final  sailing,"  see  Carver,  567. 

Where  the  freight  is  to  be  paid  in  advance  the  ship  must  sail  in  a 
seaworthy  condition  {Thompson  v.  Gillesjpy,  1855,  24  L.  J.  Q.  B.  340, 
"  one-fourth  of  freight  to  be  advanced,  less  5  per  cent,  for  insurance, 
interest,  and  commission,"  Carver,  568).  Where  freight  has  partly  been 
paid  in  advance,  and  the  ship  only  arrives  at  her  destination  with  part 
of  her  cargo,  the  way  to  ascertain  the  balance  payable  is  to  regard  the 
payment  made  as  not  distributive  over  the  whole  cargo,  but  as  paid  for 
the  part  which  has  arrived.  Thus  in  a  case  where  the  freight  was  to  be 
paid  "  on  unloading  and  right  delivery  of  cargo  at  42s.  per  ton,  .  .  .  and 
such  freight  is  to  be  paid,  say  one-half  in  cash  on  signing  bills  of  lading, 
less  insurance  interest  and  discount,  and  remainder  on  right  delivery  of 
cargo,  agreeably  to  bills  of  lading,  less  cost  of  coal  short  delivered,"  and 
the  shipowner  insured  the  "  freight  payable  abroad,"  and  one-half  of  the 
freight  was  paid  on  shipment,  and  the  ship  only  arrived  with  half  her 
cargo,  it  was  held  to  be  a  total  loss  under  the  policy,  only  half  the  freight 
being  at  risk  {Allison  v.  Bristol  M.  I.  C,  1876, 1  App.  Cas.  209).  In  such 
a  charter  it  seems  that  the  words  "  the  amount  paid  on  signing  bills  of 
lading  to  be  deducted  from  freight  in  settlement  thereof  "  should  be  im- 
plied if  they  are  not  expressed  (Lord  Selborne,  ibid.  254),  and  d  fortiori 
a  lump  sum  paid  for  advance  freight  must  be  deducted  in  full  on  settle- 
ment of  freight  at  port  of  discharge,  though  some  of  the  cargo  may  have 
been  lost  on  the  voyage  (Carver,  569). 

Freight  under  a  charter-party  may  be  payable  in  a  lump  sum,  called 
lump  freight,  on  delivery  of  the  cargo.  If,  in  such  a  case,  the  voyage  is 
not  completed,  and  the  cargo  is  not  delivered,  no  freight  is  due ;  but  if 
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the  ship  arrives  with  only  a  part  cargo,  her  claim  to  freight  depends 
on  the  construction  of  the  contract.  Generally,  however,  the  "  cargo  " 
delivered  need  not  be  that  agreed  to  be  loaded  under  the  charter-party, 
nor  the  whole  of  that  shipped ;  for  although  part  of  it  have  been  lost, 
jettisoned,  or  sold  by  the  master  (and  this  was  made  necessary  by  his 
negligence),  the  lump  freight  is  still  due,  though  the  goods  owner  may 
make  a  counter-claim  against  the  shipowner  for  such  loss  {Merchant 
Shipping  Co.  v.  Armitage,  1873,  L.  R  9  Q.  B.  99 ;  The  Norway,  1864, 
Br.  &  L.  377,  394,  404,  408 ;  Carver,  550).  If  the  vessel  fails  to  complete 
the  voyage  herself,  and  the  cargo  owner  has  to  send  on  the  goods,  the 
lump  freight  is  not  due,  but  it  seems  that  the  shipowner  can  earn  it  if  he 
tranships  the  goods  {Mitchell  v.  Darthez,  1836,  2  Bing.  N.  C.  555 ;  42  E.  K. 
658).  Where  a  lump  sum  is  made  payable  by  the  charter-party  in  case 
of  default  to  bring  home  a  return  cargo,  it  is  due  to  the  shipowner, 
although  the  master  earns  freight  on  the  return  voyage  by  bringing 
home  other  persons'  goods  and  his  own  {Bell  v.  Fuller,  1810,  2  Taun.  285  ; 
11  K.  K.  574).  Under  a  contract  to  pay  lump  freight  on  delivery  of 
cargo,  and  the  master  to  sign  bills  of  lading  at  any  rate  of  freight  if 
required,  and  freights  to  be  collected  by  the  charterer,  the  lump  freight 
only  becomes  due  when  the  cargo  is  completely  delivered  {Brown  v. 
Tanner,  1868,  L.  E.  3  Ch.  597 ;  and  see  London  Transport  Co.  v.  Trech- 
mann,  [1904]  1  K.  B.  635,  post). 

Freight  under  a  charter-party  may  also  be  made  payable  for  the  hire 
of  a  ship  for  a  particular  period  of  time  and  in  proportion  to  the  time 
occupied,  and  is  then  called  time  freight.  The  terms  of  the  charter-party 
determine  when  the  freight  becomes  payable,  and  it  may  vest  at  certain 
intervals,  e.g.  24s.  per  ton  per  month,  two  months'  freight  payable  on 
signing  charter-party,  and  two  months'  freight  payable  every  four 
months,  and  the  ship  being  lost  in  the  eleventh  month,  the  freight  was 
held  to  vest  monthly  {Haveloch  v.  Geddes,  1809,  10  East,  555 ;  10  E.  E. 
-380) ;  or  "  at  a  certain  rate  per  ton  per  month,  freight  payable  thus,  as 
much  as  shall  be  earned  at  time  of  arrival  of  ship  at  first  destined  port 
abroad  within  ten  days  of  arrival,  and  every  month's  freight  afterwards  to 
be  payable  monthly,"  ship  being  lost  before  reaching  any  port,  no  freight 
was  held  due  {Gihhon  v.  Mendez,  1818,  2  Barn.  &  Aid.  17 ;  20  E.  E.  337) ; 
or  "  at  a  certain  rate  per  month  for  the  voyage  out  and  home,"  ship  lost 
on  her  way  home  with  cargo,  outward  freight  held  payable  {Mackrell  v. 
Simond,  1796,  Abbott,  333  (5th));  or  "freight  to  become  due  and  be 
paid  on  final  discharge  of  vessel,"  ship  lost  on  outward  voyage,  no  freight 
held  payable  {Byrne  v.  Pattinson,  1797,  Abbott,  335  (5th)) ;  or  "  a  freight 
of  £670  per  month  of  round  voyage  to  be  payable  on  arrival  and  dis- 
charge of  ship  at  her  destined  port  in  Great  Britain,"  ship  seized  on 
outward  voyage  and  brought  back,  no  freight  payable  {Smith  v. 
Wilson,  1807,  8  East,  437)  ;  or  "monthly  freight  in  advance"  {Tonnelier 
V.  Smith,  1897,  2  C.  C.  121,  258).  A  "month"  in  a  charter-party 
always  means  a  calendar  month,  unless  the  context  shows  the  contrary 
{Jolly  V.  Young,  1794,  1  Esp.  186).  A  "day"  may  be  a  consecutive 
period  of  twenty-four  hours  and  not  a  calendar  day  {Cornfoot  v.  Fotuke, 
[1903]  2  K.  B.  363;  [1904]  1  K.  B.  40;  Carver,  571a).  Under 
a  time  freight  the  charterer  may  not  deduct  time  occupied  in  repairs, 
even  though  under  the  contract  it  is  the  shipowner's  duty  to  keep 
the  ship  in  repair,  unless  it  is  so  stipulated  {Haveloch  v.  Geddes,  ante  ; 
Ripley  V.  Scaife,  1826,  5  Barn.  &  Cress.  167;  29  E.  E.  205);  but  he 
can  counterclaim  for  such  loss.      Such  stipulations  are  "hire  of  ship 
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to  cease  during  breakdown  of  machinery  stopping  working  of  ship  more 
than  forty-eight  consecutive  hours  till  she  is  again  in  efficient  state  to 
resume  her  service"  {Hogarth  v.  Miller,  [1891]  A.  C.  48);  or  "in  event 
of  loss  of  time  by  collision,  by  which  vessel  becomes  incapable  of  pro- 
ceeding for  more  than  forty-eight  working  hours,  payment  of  hire  to 
cease  till  she  is  again  in  efficient  state  to  resume  her  voyage  "  {Hough  v. 
Head,  1885,  54  L.  J.  Q.  B.  294,  and  55  ibid.  43  ;  and  see  Trae  and  Lennard,. 
[1904]  2  K.  B.  377).  In  Government  charters  a  clause  is  often  inserted 
empowering  the  Admiralty  or  Transport  Commissioners  to  make  an 
abatement  from  time  freight  if  delay  be  caused  by  breach  of  orders,  or 
master's  neglect  of  duty,  or  vessel  becoming  unable  to  execute  her  service 
(Beatson  v.  Schanck,  1803,  3  East,  233 ;  7  R.  R.  436,  ship  rendered  incap- 
able by  small-pox  among  the  crew ;  Inman  v.  Bischoff,  1882,  7  App.  Cas. 
670,  ship  striking  on  rock  which  necessitated  repair).  Where  no  such 
stipulation  is  made,  the  hire  runs  on  without  a  break ;  thus  under  a. 
charter-party  for  a  round  voyage,  "  £6300  to  be  paid  for  the  first  eight 
months,  and  47s.  6d.  per  month  for  further  time  taken  to  complete  the 
voyage,"  and  where  the  ship  was  seized  when  by  charterers'  order  she 
was  trying  to  go  to  a  blockaded  port,  kept  detained  five  or  six  weeks, 
and  then  liberated  and  brought  cargo  home,  having  been  thirteen  months, 
in  all,  it  was  held  that  freight  was  due  for  the  whole  time  {Moorsom.  v. 
Greaves,  1811,  2  Camp.  626 ;  12  R.  R.  763).  A  vessel  let  for  a  certain 
time  may  not  be  able  to  finish  the  voyages  on  which  she  is  sent  in  that 
time ;  and  in  such  a  case  the  charterer  may  pay  for  the  extra  time  at  the 
chartered  rate  {Gray  v.  Christie,  1889,  5  T.  L.  R.  577);  and  a  power  may 
be  reserved  to  shipowners  on  default  of  payment  to  withdraw  the  ship^ 
(see  In  re  Tyrer  and  Hessler,  1902,  86  L.  T.  697,  9  Asp.  292 ;  and  Wehner 
v.  Dene  S.  S.  Co.,  [1905]  2  K.  B.  92). 

Bead  freight  is  a  compensation  for  loss  of  freight  (Lord  EUenborough,. 
Phillips  V.  Bodie,  1812,  15  East,  547  ;  13  R.  R.  528),  either  at  an  agreed 
rate  or  not,  payable  to  the  shipowner  by  the  charterer  if  he  fails  to  ship 
a  full  cargo.  It  will  include  the  unliquidated  damages  for  failure  to 
load  a  full  cargo  if  there  are  any  means  of  calculating  them,  e.g.  if 
freight  be  fixed  at  so  much  per  ton,  and  a  uniform  cargo  is  carried,. 
(Pearson  v.  Goschen,  1864,  33  L.  J.  C.  P.  265  ;  Gray  v.  Carr,  1871,  L.  R. 
6  Q.  B.  522 ;  McLean  v.  Fleming,  1871,  L.  R.  2  H.  L.  Sc.  128). 

3.  Basis  of  Payment. — Where  no  rate  of  freight  is  mentioned,  the 
freight  is  calculated  at  the  ordinary  rate  ruling  at  the  time  of  shipment 
(Gumm  V.  Tyrie,  1864,  4  B.  &  S.  680,  709,  and  714).  Where  by  charter- 
party  charterer  had  option  of  shipping  damaged  cotton  on  deck  con- 
sistently with  sea-worthiness  of  steamer  at  shipper's  risk  and  expense, 
and  charterer  was  to  insure  freight  thereon,  but  no  payment  was  made 
for  payment  of  freight  on  such  deck  cargo,  it  was  held  that  a  reasonable 
freight  was  payable  on  cotton  so  shipped  {Ursula  Bright  S.  S.  Co.  v. 
Bipley,  1903,  8  C.  C.  171). 

Cargo  may  be  carried  "  freight  free  "  or  at  a  nominal  rate ;  and  this 
is  often  the  case  where  it  belongs  to  the  shipowner.  The  bill  of  lading 
holder  in  such  case  need  not  pay  more  than  that  nominal  rate.  A  ship- 
owner may  contract  to  carry  goods  in  this  way  in  spite  of  a  mortgage  on 
the  ship ;  for  he  may  use  his  ship  as  he  likes  so  long  as  the  mortgagee 
leaves  him  in  possession  of  her ;  and  if  the  mortgagee  takes  possession 
after  the  goods  have  been  shipped  he  is  bound  by  the  contracts  regarding 
them  {Brown  v.  Mrth,  1852,  22  L.  J.  Ex.  49 ;  Keith  v.  Bwtows,  1877,. 
2  C.  P.  D.  163,  and  2  App.  Cas.  636).     Similarly,  a  purchaser  of  a  ship- 
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cannot  demand  more  than  the  freight  reserved  by  the  contracts  existing 
with  regard  to  her.  Thus  where  the  master  of  a  ship  gave  bills  of  lading 
"  freight  for  goods  free  on  owner's  account  and  deliverable  to  defendants' 
order,"  in  ignorance  that  the  shipowner  had-  sold  the  ship  to  the  plaintiff 
before  such  shipment,  it  was  held  that  no  freight  was  payable,  and  the 
fact  that  the  defendants  who  had  sold  the  goods  to  the  shipowner  had 
claimed  them  as  unpaid  vendors,  and  thus  the  goods  ceased  to  be  on  the 
shipowner's  account,  made  no  difference  {Mercantile  Bank  v.  Gladstone, 
1868,  L.  K.  3  Ex.  233).  Where  goods  were  being  carried  by  shipowners 
on  their  own  account,  and  the  ship  was  wrecked  and  abandoned  to 
underwriters,  and  her  cargo  was  brought  on  in  her  after  the  abandon- 
ment, it  was  held  that  the  underwriters  could  not  claim  freight  from  the 
port  of  departure  home,  but  they  could  claim  compensation  for  carrying 
the  goods  home  from  the  place  of  wreck  {Miller  v.  Wood/all,  1857,  27 
L.  J.  Q.  B.  120).  Shipowners  may,  however,  make  their  own  goods 
liable  to  freight  by  stipulation  to  that  effect  in  the  contract;  and 
indorsees  and  assignees  from  them  can  only  obtain  the  goods  on  payment 
of  that  height  {JVegitelin  v.  Cellier,  1873,  L.  K.  6  H.  L.  286). 

The  basis  on  which  freight  is  generally  payable  is  the  weight  or 
measurement  of  the  goods  according  to  an  agreed  standard ;  but  the 
weight  when  shipped  and  the  weight  when  delivered  may  not  tally. 
In  such  a  case  the  general  rule  is  as  follows,  viz.,  that  "  freight  is  to  be 
paid  on  that  amount  alone  which  is  put  on  board,  carried  throughout 
the  whole  voyage,  and  delivered  at  the  end  to  the  merchant "  (Alderson, 
B.,  Gibson  v.  Sticrge,  1855,  24  L.  J.  Ex.  121,  126).  It  is  more  fully 
stated  by  Bowen,  J.,  thus:  "As  a  general  principle,  freight,  in  the 
absence  of  special  agreement  to  the  contrary  (or  uniform  custom  of 
trade),  becomes  payable  only  on  so  much  cargo  as  has  been  both  shipped, 
carried,  and  delivered.  If  less  has  been  shipped  than  has  been  delivered, 
as  in  the  case  of  cargoes  which  heat  under  sea  water  damage,  freight  is 
payable  on  the  lesser  quantity  shipped.  If  less  has  been  shipped  and 
carried  than  has  been  delivered,  as  in  the  case  of  goods  which  are  com- 
pressed during  the  voyage  and  expand  on  being  unloaded,  freight  is 
payable  on  the  compressed  and  not  on  the  expanded  measurements.  If, 
on  the  other  hand,  less  has  been  delivered  than  shipped,  as  in  the  case 
of  goods  lost  on  the  way,  then  freight  would  be  payable  only  on  the 
quantity  delivered.  But  for  the  convenience  of  business,  contracts  are 
frequently  made  to  vary  this  primd  facie  rule  "  {Spaight  v.  Farnworth, 
1880,  5  Q.  B.  D.  115).  Carver  puts  it  shortly  that  if  there  is  any 
difference  between  the  shipped  and  delivered  weights,  freight  is  paid  on 
the  lower,  whichever  it  is  ;  if  cargo  swells  on  the  voyage,  the  freight  is 
paid  on  the  quantity  shipped,  while  if  it  wastes  (by  drainage  or  evapora- 
tion), it  is  payable  on  the  quantity  delivered  (576).  Willes,  J.'s,  opinion 
that  whether  the  cargo  swelled  or  whether  it  diminished  by  drying, 
freight  was  payable  on  the  shipped  quantity,  does  not  seem  to  be  the 
correct  principle  {Dakin  v.  Oxle2/,  1864,  33  L.  J.  C.  P.  119).  Thus  where 
2664  quarters  of  wheat  were  shipped,  and  2785  delivered,  freight  was 
paid  on  the  former  {Gibson  v.  Sturge,  1855,  24  L.  J.  Ex.  121);  and  where 
a  cargo  of  cotton  which  had  been  shipped  in  a  highly  compressed  con- 
dition at  Bombay  expanded  on  delivery  (beyond  the  capacity  of  the  ship), 
and  payment  was  to  be  made  "  75s.  per  ton  of  50  cubic  feet  delivered," 
payment  was  held  due  on  the  shipped  amount  {Buckle  v.  Knoop,  1867, 
L.  R.  2  Ex.  125,  333).  This  may  be  varied  by  special  agreement,  e.g.  by 
"  payment  on  net  weight  delivered "  of  a  cargo  of  green  bark,  which 
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,  naturally  became  lighter  on  delivery  than  on  shipment,  freight  was  held 
payable  on  the  lesser  quantity  {Coulthwrst  v.  Siveet,  1866,  L.  E.  1  C.  P. 
649) ;  or  "  freight  to  be  payable  in  case  of  cargo  being  delivered  in  heated 
or  damaged  condition  on  invoice  quantity  taken  on  board  as  per  bill  of 
lading,  or  half  freight  upon  such  damaged  portion  at  captain's  option, 
provided  no  part  be  thrown  overboard  or  otherwise  disposed  of  during 
the  voyage,  and  freight  to  be  at  7s.  per  imperial  quarter  delivered,"  where 
bill  of  lading  said  "  quantity  and  quality  unknown,"  it  was  held  that  the 
captain  could  elect  to  be  paid  on  the  bill  of  lading  quantity  {Tidly  v. 
Terry,  1873,  L.  E.  8  C.  P.  679);  "freight  payable  on  deals  and  sawn 
lumber  on  intake  measure  of  quantity  delivered  "  {Spaight  v.  Farnworth, 
above) ;  "  freight  to  be  paid  on  Wilmington  gross  intake  weight " 
{Fullagsen  v.  Walford,  1883,  1  C.  &  E.  198);  freight  payable  either  "on 
gross  invoice  weight"  or  "gross  landing  weight"  {Leech  v.  Glynn,  1890, 
6  T.  L.  306) ;  and  timber  charters  now  sometimes  make  freight  payable 
*'  on  intake  measurement  of  quality  delivered  as  ascertained  at  port  of 
discharge;  and  so  Medit.  &  iV.  Y.  S.  S.  Co.  v.  Mackay,  1903,  1  K.  B.  297 ; 
or  "  at  a  certain  rate  per  ton  of  20  cwts.  gross  weight  shipped  on  right 
and  true  delivery  of  cargo,"  which  has  been  held  to  mean  on  the  shipped 
weight  of  the  cargo  delivered,  and  not  to  be  a  lump  sum  freight  {London 
Transport  Co.  v.  Trechmann,  [1904]  1  K.  B.  635 ;  Carver,  578). 

The  usage  in  a  particular  trade  may  control  the  manner  of  measure- 
ment, e.g.  Bombay  trade,  on  shipped  quantity  {Bottomley  v.  Forbes,  1838, 
5  Bing.  N.  C.  121 ;  50  E.  E.  629,  cotton);  West  India  trade,  on  delivered 
quantity  (Abbott,  296  (5th) ;  Gibson  v.  Sturge,  ante,  Dakin  v.  Oxley,  ubi  cit. 
sup.,  pp.  119,  120,  sugar  and  molasses;  and  Young  y.  Canning  Jarrah 
Timher  Co.,  1899,  4  C.  C.  96,  timber).  Where  the  manner  of  measure- 
ment is  left  doubtful  by  the  contract,  the  intention  of  the  parties  governs, 
as  ascertained  from  the  circumstances  under  which  the  contract  was 
made  and  the  ordinary  practice  of  the  particular  trade  (Carver,  580 ; 
Nielsen  v.  Neame,  1884,  1  C.  &  E.  288,  where  the  freight  for  a  timber 
cargo  was  to  be  "payable  for  deals  and  battens  per  St.  Petersburg 
standard  hundreds  £2,  5s.,"  and  this  was  held  equivalent  to  such  a 
number  of  these  hundreds  as  ascertained  by  the  customary  mode  of 
measurement  adopted  by  the  Dock  Commissioners  for  timber  cargoes 
at  Mersey  Commercial  Docks) ;  but  the  contract  may  show  the  meaning 
to  be  put  on  it:  thus  "35s.  in  fvill  per  180  English  cubic  feet  taken  on 
board  as  per  Gothenburg  custom,"  where  the  cargo  was  not  measured  at 
loading  but  was  measured  at  Hull  on  the  English  system,  it  was  held 
that  the  shipowner  was  entitled  to  have  it  measured  on  the  Gothenburg 
system,  which  was  more  favourable  to  him  {The  Skandinav,  1881,  51 
L.  J.  P.  93).  The  quantity  of  cargo  mentioned  in  the  bills  of  lading 
is  not  conclusive  unless  so  agreed  {Moller  v.  Living,  1811,  4  Taun.  102; 
and  see  Bills  of  Lading).  The  expense  of  measuring  cargo  in  the 
absence  of  agreement  or  usage  to  the  contrary  falls  on  the  shipowner, 
for  "  the  person  who  wishes  to  ascertain  the  quantity  must  incur  the 
trouble  and  expense  of  weighing  it "  (Willes,  J.,  Coulthurst  v.  Sweet,  1866, 
L.  E.  1  C.  P.  654) ;  but  custom  of  a  particular  trade  may  alter  this  and 
make  the  merchant  liable  {Watts  v.  Grant,  1889,  26  Sc.  L.  E.  660,  grain 
trade;  and  see  Marwood  v.  Taylor,  1900,  5  C.  C.  343;  6  C.  C.  178; 
if  consistent  with  the  express  terms  of  the  contract  of  carriage  {Gidf 
Line  v.  Laycock,  1901,  7  C.  C.  1).  Freight  may  be  payable  according  to 
an  agreed  scale,  e.g.  per  London  Baltic  printed  rates,  and  the  freight 
fixed  for  a  particular  article  by  the  contract  will  be  the  standard  for 
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determining  the  freight  payable  for  another  article  according  to  the 
scale  (Bussian  S.  K  C.  v.  Silva,  1863,  13  C.  B.  K  S.  610;  Carver,  583). 
There  may  be  an  option  to  pay  freight  on  the  bill  of  lading  quantity  or 
the  quantity  delivered  {The  Dowlais,  1901,  1902,  18  T.  L.  E.  198,  683), 
which  need  not  be  exercised  till  the  time  for  payment ;  and  there  may 
be  a  lump  sum  freight  on  some  measure  of  the  ship's  capacity  (Carver, 
583a,  citing  SocUU  Ungherese  v.  Tysen,  1902,  8  C.  C.  25 ;  aS^.  aS'.  Heathfield 
Co.  V.  RocUnacher,  1896,  2  C.  C.  55 ;  S.  S.  Eotherfield  Co.  v.  Tweedy,  1897, 
2  C.  C.  84;  and  Potter  v.  New  Zecdand  S.  S.  C,  1895,  1  C.  C.  115). 

4.  Mode  of  Payment  of  Freight. — Unless  otherwise  stipulated,  freight 
is  payable  in  cash  and  without  deduction,  and  in  the  currency  of  the 
place  of  payment  (Carver,  584).  But  if  the  custom  at  the  port  of 
discharge  is  to  make  a  deduction,  this  governs ;  e.g.  a  custom  to  allow 
three  months'  discount  from  freight  payable  under  bills  of  lading  on 
goods  coming  from  New  Orleans  and  other  American  ports,  has  been 
held  consistent  with  a  provision  of  "  freight  reserved  for  goods  at  |-  per 
lb."  {Broivn  v.  Bijrne,  1854,  23  L.  J.  Q.  B.  313).  If  payment  is  by  the 
agreement  to  be  by  acceptances,  the  master  or  ship's  representative 
must  prepare  the  bills,  and  the  consignee  of  the  goods  need  only  offer  to 
accept  them  {Luard  v.  Butcher,  1846,  2  Car.  &  Kir.  29);  but  if  it  is  to 
be  by  good  and  approved  bills,  the  consignee  must  procure  them  {Tate 
V.  Meek,  1818,  2  Moo.  278;  19  E.  E.  518).  If  consignee  has  option 
whether  to  pay  in  bills  or  in  cash  and  elects  the  latter,  the  shipowner's 
lien  on  the  goods  continues  till  cash  is  paid  {Paynter  v.  James,  1867, 
L.  E.  2  C.  P.  348).  If  the  master  accepts  a  bill  for  the  freight,  that 
suspends  the  right  to  other  payment  so  long  as  the  bill  runs,  but  that 
right  generally  revives  on  dishonour  of  the  bill  if  held  by  the  shipowner 
{Ta/pley  v.  Martens,  1800,  8  T.  E.  451) ;  but  this  depends  on  the  intention 
of  the  parties,  and,  if  so  intended,  taking  the  bill  may  be  a  complete 
discharge.  The  master  generally  has  authority  to  bind  his  co-owners 
by  taking  a  bill  instead  of  cash  {Anderson  v.  Hillies,  1852,  21  L.  J.  C.  P. 
150).  If  the  consignee  does  not  pay  the  freight,  the  shipper's  liability 
to  pay  it  (preserved  by  the  Bills  of  Lading  Act,  1855,  s.  2)  may  be  dis- 
charged by  a  bill  being  taken,  though  it  was  not  intended  that  it  should 
be,  e.g.  when  captain  takes  a  bill  for  his  own  convenience  and  not  because 
he  cannot  get  cash  {Strong  v.  Hart,  1827  6  Barn.  &  Cress.  160 ;  30  E.  E. 
272;  so  Marsh  v.  Pedder,  1815,  4  Camp.  257).  Unless  expressly  so 
stipulated,  claims  for  damage  cannot  be  deducted  from  freight  by  the 
person  liable  to  pay  it,  though  they  arise  in  respect  of  breaches  of  the 
contract  under  which  the  freight  is  due  {Meyer  v.  Dresser,  1864,  33  L.  J. 
C.  P.  289,  claim  for  missing  goods ;  Seager  v.  Duthie,  1860,  29  ibid.  253, 
and  30  ibid.  65,  demurrage  payable  for  either  shipowner's  or  shipper's 
default).  If  so  stipulated,  such  claims  can  be  deducted  {Garston  v. 
Hickie,  1886,  18  Q.  B.  D.  17;  Carver,  586);  and  if  not  so  stipulated,  a 
counterclaim  lies  for  them. 

5.  To  Whom  Freight  is  Payable. — Primarily  freight  is  payable  to  the 
person  who  owns  the  ship  at  the  time  of  making  the  contract ;  but  the 
ship  may  have  been  since  sold,  or  assigned,  or  mortgaged,  or  its  freight 
may  have  been  sold  or  assigned ;  if  in  doubt,  the  consignee  of  the  goods 
can  interplead  {q.v.). 

Generally  the  master  represents  the  owner,  and  payment  to  him  is 
a  bar  to  a  claim  for  freight  by  the  owner,  unless  the  owner  has  given 
notice  to  pay  it  only  to  himself ;  and  a  payment  to  a  shipowner  of 
freight  due  under  a  charter-party  made  by  the  master  is  a  bar  to  a  claim 
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for  freight  made  by  the  master,  though  the  master  has  given  notice 
not  to  pay  it  to  anyone  but  himself  {Atkinson  v.  Cotesworth,  1825, 
3  Barn.  &  Cress.  647 ;  27  E.  E.  450 ;  Guion  v.  Trask,  1860,  29  L.  J.  Ch. 
337).  The  master  may  not  have  this  authority  to  bind  his  owner  at 
a  port  where  the  ship's  husband  manages  the  ship,  or  by  a  course  of 
business  the  freight  should  be  paid  to  the  ship's  agents;  and  if  an 
agent  be  appointed  to  collect  freight,  the  master's  authority  is  super- 
seded {The  Edmond,  1860,  Lush.  58).  The  master  cannot  claim  freight 
as  against  the  owner,  though  the  owner  owes  him  wages  or  disburse- 
ments, and  he  has  a  maritime  lien  on  the  ship  and  freight  for  them 
{Smith  V.  Plummer,  1818,  1  Barn.  &  Aid.  575 ;  19  E.  E.  391 ;  Atkinson 
V.  Cotesworth,  above;  M.  S.  A.,  1894,* s.  167).  He  may  sue  for  freight 
when  he  has  made  the  contract  for  it  {Brouncker  v.  Scott,  1811, 4  Taun.  1 ; 
Cawthron  v.  Trickett,  1864,  33  L.  J.  C.  P.  182),  and  be  sued  in  respect  of 
it  {Priestley  v.  Fernie,  1865,  34  L.  J.  Ex.  172),  but  not  as  well  as  the 
owner  {ibid.}.  If  he  lets  the  goods  out  of  his  hands  before  payment  to 
consignee  on  an  implied  promise  to  pay  their  freight,  he  can  sue  him 
{Shields  v.  Davies,  1815,  6  Taun.  65) ;  but  the  master  cannot  sue  charterers 
for  freight  under  bills  of  lading  which  he  has  signed  according  to  a 
clause  in  the  charter  made  by  the  owner  though  they  have  taken 
delivery  if  he  signed  only  as  shipowner's  servant  (Carver,  589 ;  Pepetto 
V.  Millar's  Karri,  etc.,  [1901]  2  K.  B.  306).  It  is  no  answer  to  a  claim 
by  the  master  for  freight  that  the  person  liable  to  pay  it  is  owed  money 
by  the  shipowner  {Isberg  v.  Bowden,  1853,  22  L.  J.  Ex.  322).  A 
managing  owner,  where  there  is  more  than  one  owner,  is  the  proper 
person  to  receive  the  freight;  he  has  no  charge  on  it  for  his  own 
advances,  but  can  retain  the  amount  of  his  advances  out  of  it  when 
it  comes  to  his  hands;  he  cannot,  however,  assign  this  right,  though 
the  ship  is  in  his  debt  {Guion  v.  Trask,  ante ;  Beynon  v.  Godden,  1878, 
3  Ex.  D.  263 ;  Carver,  590). 

The  goods  owner  must  pay  the  person  who  owns  the  ship  when 
payment  falls  due;  and  an  assignee  of  the  ship  is  entitled  to  the 
freight  before  a  subsequent  assignee  of  the  freight  {Lindsay  v.  Gihhs, 
1856,  22  Beav.  522  ;  52  E.  E.  1209).  For  the  right  to  freight  as  between 
vendors  and  vendees  and  mortgagees  of  ships,  see  Ship  (Mortgage). 
For  the  right  to  receive  freight  as  between  the  owners  and  charterers, 
see  Charter-Party  ;  Bills  of  Lading  ;  and  as  to  assignment  of  freight, 
and  rights  as  between  purchasers  or  mortgagees  of  ship,  and  consignees 
and  underwriters,  and  maritime  liens  on  freight,  see  Carver,  590-595, 
600,  601 ;  Average,  General,  and  Marine  Insurance. 

6.  By  Whom  Freight  is  Payable. — Primarily  the  person  making  the 
contract  is  liable  to  pay  their  freight,  i.e.  where  there  is  no  charter- 
party,  the  shipper,  even  after  delivery  has  been  made  to  a  consignee 
(Carver,  602).  This  liability  of  the  original  shipper  is  preserved  by  the 
Bills  of  Lading  Act  (see  Bills  of  Lading)  ;  but  the  shipowner  may  lose 
his  right  of  recourse  against  the  shipper  by  giving  credit  to  the  consignee, 
and  taking  a  bill  for  his  own  convenience  {Strong  v.  Hart,  1827,  6  B.  &  C. 
160).  Under  the  Bills  of  Lading  Act,  also,  anyone  receiving  goods 
under  a  bill  of  lading,  who  has  also  the  property  in  the  goods,  is  liable 
to  the  shipowner  for  freight.  And  any  bill  of  lading  holder  claiming 
goods  under  it,  though  he  has  not  the  property  therein,  may  be  liable 
for  freight,  as  impliedly  promising  to  pay  it  {Allen  v.  Coltart,  1883, 
11  Q.  B.  D.  785);  and  such  liability  may  also  arise  on  proof  of  the 
course  of  business  between  the  parties  being  to  that  effect  (  Wilson  v. 
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Kymer,  1813,  1  M.  &  S.  157).  Where,  however,  notice  is  given  that  the 
person  receiving  the  goods  is  an  agent  only,  the  mere  receipt  of  goods  by 
him  does  not  found  a  promise  that  he  will  be  personally  liable  for  freight 
{Amos  V.  Temperley,  1841,  8  Mee.  &  W.  798 ;  58  R.  R.  876 ;  .S^.  S.  Lancaster 
v.  Sharp,  1889,  24  Q.  B.  D.  158). 

For  charter-party  freight  the  charterer  is  generally  liable,  even 
though  bills  of  lading  for  the  same  amount  are  outstanding  with 
shippers  or  third  parties  {Christy  v.  Row,  1808,  1  Taun.  300 ;  9  R.  R. 
776);  and  the  shipowner  may  recover  it  from  him  before  trying  the 
bill  of  lading  holders,  though  he  has  delivered  them  their  goods  without 
payment  {Shepard  v.  De  Bernales,  1811,  13  East,  565;  12  R.  R.  442). 
Assignment  of  the  charter-party  will  not,  without  the  consent  of  the 
shipowner,  release  the  charterer  from  liability  {Diinech  v.  Corlett,  1858, 
12  Moo.  P.  C.  199  ;  14  E.  R.  887).  Generally,  however,  by  the  "cesser'* 
clause  the  charterer  is  only  bound  to  find  a  cargo  for  the  voyage,  and 
his  liability  ceases  when  it  is  shipped,  the  shipowner  being  given  a  lien 
for  it  for  freight,  etc.  (see  Charter-Pahty  ;  Carver,  607). 

7.  Means  of  Enforcing  Payment. — Apart  from  his  right  of  action  at 
law,  as  a  general  rule  the  shipowner  has  a  lien  on  goods  which  he  has 
carried  under  a  contract  of  sea  carriage  for  their  freight,  and  may  detain 
them  till  it  is  paid,  unless,  perhaps,  they  were  shipped  without  the 
authority  of  or  in  fraud  of  their  owner  (Carver,  652).  This  lien  is  a 
common-law  one.  It  exists  apart  from  express  contract,  and  it  is  not 
lost  by  making  an  express  contract  unless  that  is  inconsistent  with 
it.  It  is  confined  to  the  particular  shipment  on  which  it  is  due,  unless 
express  agreement  or  general  usage  of  trade  extend  it  further.  This 
lien  attaches  not  only  to  freights  due  under  bills  of  lading,  but  also  to 
those  under  charter-parties,  whether  lump  sums  or  payments  in  pro- 
portion to  what  is  carried,  and  also,  it  seems,  to  time  freights,  if  the 
shipowner  in  this  case  is  carrier  of  the  goods,  and  does  not  merely  lease 
the  ship  to  the  charterer,  provided  that  the  delivery  of  the  goods  and 
payment  of  the  freight  are  to  be  made  concomitantly  by  the  contract 
{Tate  V.  Meek,  1818,  8  Taun.  280;  2  Moo.  278;  19  R.  R.  518;  Yates  v. 
Mennell,  1818,  2  Moo.  297;  19  R.  R.  527;  Saville  v.  Campion,  1819, 
2  Barn.  &  Aid.  503 ;  21  R.  R.  376).  Where  there  is  no  express  stipula- 
tion as  to  the  time  and  manner  of  payment  of  freight,  the  master  is 
not  bound  to  part  with  the  goods  till  his  freight  is  paid  {Black  v.  Rose, 
1864,  2  Moo.  P.  C.  N.  S.  277 ;  15  E.  R.  906). 

Where,  however,  the  charter-party  allows  the  charterer  to  use  the 
ship  as  a  general  ship,  and  the  master  is  to  sign  bills  of  lading  as 
required,  and  the  charterer  is  to  collect  the  freights  under  those  bills 
of  lading,  it  seems  that  the  shipowner  will  have  no  lien,  whether  against 
the  charterer  or  the  bill  of  lading  holder,  for  the  charter-party  freight 
does  not  become  due  till  the  cargo  is  completely  delivered  {Brown  v. 
Tanner,  1868,  L.  R.  3  Ch.  597,  where  the  charter-party  freight  was  to  be 
"  paid  on  the  unloading  and  right  delivery  of  cargo  as  customary ; "  and 
the  freight  was  held  to  be  not  due  till  the  purpose  of  the  voyage  was 
completely  carried  out;  Carver,  656).  Where  the  charter-party  gave  a 
lien  for  freight,  but  also  provided  that  any  difference  between  charter- 
party  and  bill  of  lading  freight,  if  a  deficiency,  should  be  paid  in  advance, 
and  if  an  excess,  should  be  deducted  by  charterer's  agents  at  port  of 
discharge,  the  Court  of  Appeal  held  that  this  gave  the  shipowner  no  lien 
for  the  former  difference  {Gardner  v.  Trechmann,  1884,  15  Q.  B.  D.  154). 

The  shipowner  may  detain  all  goods  liable  to  freight  till  the  whole 
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freight  on  them  has  been  paid  {Perez  v.  Alsop,  1862,  3  F.  &.  F.  188),  or 
he  may  give  delivery  and  receive  freight  by  instahnents  {Black  v.  Rose, 
ante),  or,  after  delivering  some,  he  may  detain  the  remainder  for  the 
freight  due  in  respect  of  all  {Sodergren  v.  Flight,  1796,  cited  in  Hanson  v. 
Meyer,  6  East,  622 ;  8  E.  E.  572).  Goods  comprised  in  several  bills  of 
lading  belonging  to  the  same  person  and  shipped  under  one  contract  are 
treated  as  one  parcel  of  goods ;  and  before  they  are  all  delivered  any  of 
them  may  be  detained  for  the  freight  due  for  them  all ;  while  if  several 
bills  of  lading  have  been  given  for  different  parts  of  one  shipment,  and 
assigned  by  the  shipper  to  different  persons,  the  shipowner  cannot 
exercise  his  lien  on  the  goods  in  one  bill  of  lading  for  the  freight  due 
on  another  {Bernal  v.  Pirn,  1835,  1  Gale,  17;  Carver,  657,  citing  Thorsen 
V.  WBowall,  19  Sess.  Cas.  (4th)  743). 

There  is  no  lien  either  at  common  law  or  equity  for  dead  freight ;  it 
must  be  given  by  express  stipulation  {Phillips  v.  Rodie,  1812,  15  East, 
547 ;  13  E.  E.  528 ;  Bailey  v.  Gladstone,  1814,  3  M.  &  S.  205 ;  Carver, 
660).  A  lien  for  freight  and  dead  freight  is  generally  given  in  modern 
charters  thus :  "  Shipowner  to  have  absolute  lien  on  cargo  for  recovery 
of  freight,  dead  freight,  and  demurrage."  Such  a  clause  gives  a  lien  on 
the  outward  cargo  of  a  charter-party  out  and  home,  though  it  be  agreed 
that  the  freight  is  to  be  calculated  on  the  homeward  cargo  {Gilkison 
V.  Middleton,  1857,  26  L.  J.  C.  P.  209).  This  lien  for  freight,  whether 
common  law  or  contractual,  is  excluded  if  the  terms  of  the  charter-party 
or  bill  of  lading  are  inconsistent  with  it,  e.g.  by  agreement  to  pay  freight, 
"  part  on  sailing,  part  on  delivery  of  outward  cargo,  and  part  in  cash 
two  months  after  vessel's  report  inwards,  and  after  right  delivery  of 
cargo"  {Foster  v.  Colby,  1859,  28  L.  J.  Ex.  81);  but  where  payment  is 
to  be  made  by  bills,  the  lien  continues  till  the  bills  have  been  given, 
and  it  was  held  to  so  continue  where  the  bills  were  not  payable  till  two 
months  from  the  day  that  delivery  should  be  completed,  for  the  goods 
might  be  landed  in  the  captain's  name,  and  delivered  all  in  one  day 
{Tate  V.  Meek,  1818,  8  Taun.  280 ;  19  E.  E.  518).  If  under  the  charter- 
party  the  possession  of  the  ship  is  given  to  the  charterer,  the  owner  has 
no  lien  on  the  goods  loaded  for  the  unpaid  charter-party  freight  {Belcher 
V.  Capper,  1842,  4  Man.  &  G.  502 ;  Christie  v.  Leiuis,  1821,  2  B.  &  B. 
410;  23  E.  E.  483;  Hutton  v.  Bragg,  1816,  7  Taun.  14;  12  E.  E.  431), 
unless  the  charter-party  gives  an  express  lien  for  the  freight,  and  the 
goods  belong  to  assignees  from  the  charterer,  who  should  have  made 
inquiry  as  to  the  contract  under  which  the  goods  were  carried  {Small 
V.  Moates,  1833,  9  Bing.  574).     See  Bills  of  Lading. 

In  the  case  of  advance  freight,  it  has  been  doubted  whether  the 
shipowner  has  any  lien  on  the  cargo.  Lord  Ellenborough  held  that  this 
is  not  properly  freight  at  all  {Blakey  v.  Dixon,  1800,  2  Bos.  &  Pul.  321); 
and  Lord  Kingsdown,  in  the  Privy  Council,  expressed  a  similar  view, 
with  special  reference  to  the  lien  attaching  to  freight.  "A  sum  of 
money  payable  before  the  arrival  of  the  ship  at  her  port  of  discharge, 
and  payable  by  the  shippers  of  the  goods  at  the  port  of  shipment,  does 
not  acquire  the  legal  character  of  freight  because  it  is  described  under 
that  name  in  a  bill  of  lading,  nor  does  it  acquire  the  legal  incidents  of 
freight.  .  .  .  Where  the  parties,  instead  of  trusting  to  the  general  rule 
of  law  with  respect  to  freight,  make  a  special  contract  for  a  payment 
which  is  not  freight,  it  must  depend  on  the  terms  of  that  contract 
whether  a  lien  does  or  does  not  exist;  when  the  contract  gives  no  lien, 
the  Court  will  not  supply  one  by  implication  "  {Kirchner  v.  Venus,  1859, 
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12  Moo.  P.  C.  361,  390 ;  14  E.  R.  948).  And  in  a  previous  case  before 
the  Privy  Council,  similar  in  circumstances  to  Kirchner  v.  Venus,  where 
the  freight  was  to  be  paid  "  one  month  after  sailing,  ship  lost  or  not 
lost,"  by  the  shipper  (in  Venus  s  case  it  was  to  be  paid  to  a  third  person 
at  the  port  of  loading),  and  the  shipowner  was  not  allowed  to  detain 
the  goods  at  the  port  of  discharge  for  the  unpaid  freight,  Baron  Parke, 
in  delivering  the  judgment,  stated  that  "  the  word  freight  is  not  used 
in  the  sense  that  would  give  a  right  of  lien;  .  .  .  the  shipowner  is 
entitled  to  lien  on  goods  for  freight  properly  so  called,  that  is,  for  carriage 
and  delivery  of  goods,  unless  he  has  entered  into  a  contract  inconsistent 
with  that  lien,  e.g.  as  where  the  contract  is  to  pay  after  delivery  for 
cargo,  and  not  at  time  of  delivery  of  cargo"  {How  v.  Kirchner,  1857, 
11  Moo.  P.  C.  21,  34,  35;  14  E.  R.  602).  On  the  other  hand,  in  a  case 
decided  previously  to  Kirchner  v.  Venus,  where  a  ship  was  chartered  for  a 
round  voyage  for  £900,  partly  payable  in  advance  by  bill,  and  owners  were 
to  have  a  lien  on  cargo  for  all  freight,  and  the  ship  was  put  up  as  a  general 
ship,  and  the  charterers  loaded  some  goods  which  they  consigned  to 
persons  at  the  outward  port  under  bills  of  lading  signed  by  the  master, 
which  made  freight  payable  at  port  of  loading  one  month  after  sailing, 
ship  lost  or  not  lost,  and  the  charterers'  bill  was  dishonoured  before  the 
ship  arrived,  the  Court  of  Common  Pleas  held  that  the  shipowners  were 
entitled  to  a  lien  against  the  bill  of  lading  holders  for  the  bill  of  lading 
freight,  but  not  for  the  charter  freight,  though  they  would  have  been 
entitled  to  sue  for  this  if  the  master,  by  giving  bills  of  lading,  had  not 
substituted  the  liability  under  the  bill  of  lading  for  that  under  the 
charter-party  as  against  the  bill  of  lading  holders  (GilJdson  v.  Middleton, 
1857,  26  L.  J.  C.  P.  209).  The  Court  of  Queen's  Bench  similarly,  in  a 
case  where  goods  were  consigned  to  persons  abroad  under  a  bill  of  lading 
which  made  freight  payable  by  shippers  one  month  after  sailing,  held 
that  the  shipowner  was  entitled  to  a  lien  on  the  goods  for  unpaid  freight 
{Neish  V.  Graham,  1857,  27  L.  J.  Q.  B.  15).  The  test  of  whether  a  lien 
is  given  or  not,  as  pointed  out  by  these  cases,  is  whether  the  contract 
is  inconsistent  with  a  lien.  Carver  thinks  that  in  the  Privy  Council 
cases  it  was  so,  while  in  the  other  cases  it  was  not,  the  Bills  of  Lading 
Act  applying  to  the  latter,  but  not  to  the  former  (663) ;  and  he  doubts 
if  there  is  any  essential  difference  between  freight  payable  in  advance 
and  freight  payable  on  delivery  (663,  citing  Vaughan  Williams,  L.J.,  in 
Weir  V.  Girvin,  1900,  1  Q.  B.  45,  52,  who  treats  the  difference  as 
obsolete  since  the  House  of  Lords'  decision  in  Allison  v.  Bristol  M.  I.  C., 
1876,  1  App.  Cas.  209).  Lord  Kingsdown's  opinion  that  "advance 
freight  has  not  the  legal  character  of  freight,  and  does  not  acquire 
the  legal  incidents  of  freight,"  has,  however,  so  far  as  lien  is  concerned, 
never  been  attacked;  and  though  perhaps  the  right  to  lien  for 
advance  freight  may  exist  in  certain  cases  without  being  expressly 
given  by  the  contract,  the  safer  general  rule  undoubtedly  is  that  it  must 
be  created  by  the  contract.  If  the  bill  of  lading  represents  that  the 
freight  has  been  paid,  the  shipowner  is  estopped  from  denying  it  as 
against  a  hond  fide  holder  of  it  for  value,  and  cannot  claim  a  lien 
{Hoivard  v.  Tucker,  1831,  1  Barn.  &  Adol.  712;  35  R.  R.  418). 

"Where  the  voyage  is  abandoned,  and  bills  of  lading  are  not  signed, 
though  this  be  owing  to  the  charterer's  failure,  the  shipowner  can  claim 
no  lien  {Nyholm  v.  Child,  1873,  43  L.  J.  Bky.  21);  nor  can  he  where  the 
ship  is  wrecked  and  the  voyage  is  abandoned,  and  he  does  nothing  in 
the  way  of  salving  either  ship  or  cargo,  although  by  the  bill  of  lading 
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the  freight  was  "payable  at  port  of  discharge,  ship  lost  or  not  lost" 
{Nelson  v.  Assoc.  Prot.  Comm.  Interests,  1873,  43  L.  J.  C.  P.  218).  If 
half  the  freight  is  to  be  paid  in  advance  by  charterer's  acceptance,  and 
that  acceptance  is  still  running  when  the  charterer  becomes  insolvent, 
he  has  no  lien  for  the  amount  which  is  covered  by  the  outstanding 
acceptance  {Tamvaco  v.  Simpson,  1866,  L.  E.  1  C.  P.  363) ;  but  it  was 
not  decided  whether  in  such  a  case,  if  the  ship  had  not  arrived  till  after 
the  dishonour  of  the  acceptance,  the  lien  would  have  been  available 
or  not. 

Whether  liens  for  freight,  etc.,  given  in  a  charter-party  are  preserved 
against  shippers  or  assignees  of  bills  of  lading  has  been  already  discussed 
under  Bills  of  Lading  (see  Vol.  II.  231  et  seq^;  and  generally,  see  Carver, 
665-675.  Putting  it  shortly,  where  bills  of  lading  are  given  which  do 
not  incorporate,  either  expressly  or  by  reference,  the  charter-party 
liens  for  freight  or  dead  freight,  those  liens  cannot  be  available  against 
shippers  who  are  strangers  to  the  charter-party  or  assignees  for  value  of 
bills  of  lading,  whether  from  the  charterers  or  from  strangers  to  the 
charter-party,  though  they  have  notice  of  the  charter-party,  unless  the 
master  had,  to  their  knowledge,  whether  actual  or  obtainable  by  inquiry 
which  they  ought  to  have  made,  no  authority  to  give  the  bills  of  lading 
(Carver,  675).  Where  a  person  ships  goods  in  a  chartered  ship  under 
contract  with  the  charterer  only,  and  takes  no  bill  of  lading  from  the 
shipowner  or  his  agents,  it  would  seem  that  the  charter-party  liens  can 
be  enforced  against  him.  But  in  a  case  where  a  shipper,  in  ignorance 
of  a  charter-party,  arranged  with  the  master  for  a  certain  freight,  the 
master  and  crew  being  the  shipowner's,  but  the  ship  being  advertised  in 
the  charterer's  name,  and,  instead  of  a  bill  of  lading,  he  was  given  a 
receipt  for  goods  from  the  charterer's  agents,  it  was  held  that  the 
charter-party  lien  for  freight  was  not  enforceable  against  him  (The 
Stornoivaij,  1882,  4  Asp.  529 ;  and  see  Paul  v.  Birch,  1743,  2  Atk.  621 ; 
26  E.  E.  771).  Where  goods  have  been  loaded  under  a  sub-charter,  it 
is  too  late  to  insert  in  the  bills  of  lading  a  provision  for  payment  of  the 
freight  under  the  charter-party  for  which  a  lien  was  reserved  (Tharsis 
S.  &  C.  M.  C.  V.  Culliford,.  1873,  22  W.  E.  46) ;  and  for  means  of  enforcing 
a  lien  on  sub-freights  given  by  the  charter-party,  see  Tagart,  Beaton  & 
Co.  V.  James  Fisher,  1903,  1  K.  B.  391 ;  and  see  Wehner  v.  Dene  S.  S.  Co., 
[1905]  2  K.  B.  92 ;  Turner  v.  Haji  Goolam,  [1904]  A.  C.  826 ;  Samuel  v. 
West  Hartlepool  S.  N.  C,  1906,  11  C.  C.  115. 

In  order  to  keep  his  lien  the  shipowner  must  retain  possession  of 
the  goods ;  for  the  effect  of  warehousing  them,  see  Cargo  ;  Demurrage  ; 
Warehouse.  The  lien  may  be  lost  by  conduct  inconsistent  with  it, 
i.e.  taking  a  bill  of  exchange ;  but  if  the  bill  be  dishonoured  at  maturity 
before  the  goods  are  delivered  the  lien  will  revive.  It  may  also  be  lost 
by  the  goods  being  taken  in  execution,  and  soli  at  the  suit  of  the  ship- 
owner, or  by  his  claiming  to  hold  them  otherwise  than  under  the  lien 
(Carver,  679  and  680 ;  and  see  Lien).  The  shipowner's  lien  for  charter- 
party  freight  against  the  charterer  is  not  lost  by  his  delivering  the 
cargo  to  consignees,  and  collecting  freights  due  under  bills  of  lading 
{Christie  v.  Lewis,  1821,  2  B.  &  B.  410;  23  E.  E.  483).  If  the  contract 
becomes  impossible  of  performance,  e.g.  by  there  being  no  means  of 
carrying  the  goods  on,  the  lien  lapses  {Nelson  v.  Assoc.  Prot.  Comm. 
Interests,  1873,  43  L.  J.  C.  P.  218) ;  hwt  if  the  shipowner  can  tranship, 
and  does  so,  it  seems  that  it  is  retained  (3Iatthetvs  v.  Gibbs,  I860,  30 
L.  J.  Q.  B.  55);  and  where  a  cargo  could  not  be  delivered  at  the  place 
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ordered  by  the  charterer,  but  was  delivered  at  a  port  within  the  scope 
of  the  charter,  the  chartered  lien  continued  in  force  {The  Teutonia,  1872, 
L.  K.  4  P.  C.  171). 

Eor  the  rights  of  freighters  and  shippers  of  cargo  in  rem  and  in 
personam  against  a  ship  for  breach  of  the  contract  of  carriage,  see 
Admiralty  Action;  Bills  of  Lading;  Charter-Party. 

[Authorities. — Carver,  Carriage  by  Sea  (4th),  1905 ;  Abbott,  Merchant 
Shipping  (14th),  1901.] 

French  (or  Fancy)  Bread.— Ordinary  bread  must  be 
sold  by  weight  and  in  no  other  manner ;  and  every  baker  or  seller  of 
bread  (including  a  baker  delivering  bread  to  a  customer  in  a  cart  at  his 
house  in  pursuance  of  a  general  order  {Bohinson  v.  Cliff,  1876,  1  Ex.  D. 
294))  contravening  this  requisite  is  liable  for  each  offence  to  a  penalty 
not  exceeding  forty  shillings  (6  &  7  Will.  iv.  c.  37,  s.  4).  "  French  or  fancy 
bread  or  rolls  "  is,  however,  excepted  from  this  prohibition  {ibid.).  It  is 
not  the  quality  of  bread  which  makes  it  "  French  or  fancy."  The  test 
is  whether,  in  the  language  of  the  section,  it  was  "usually  sold  as 
French  or  fancy  bread  "  at  the  commencement  of  the  Bread  Act,  1836 
(viz.,  October  1,  1836)  {Aerated  Bread  Co.  v.  Gregg,  1873,  L.  E.  8  Q.  B. 
355,  dissenting  from  the  opinion  to  the  contrary  of  the  majority  of  the 
judges  in  B.  v.  Wood,  1869,  L.  E.  4  Q.  B.  559).  In  the  former  case  it 
was  held  that  bread  made  in  separate  loaves  which  were  put  separately 
in  the  oven,  so  as  to  be  baked  crusty  all  over,  but  possessing  the  same 
ingredients  as  ordinary  bread,  with  the  superaddition  of  carbonic  acid 
gas,  was  not  "  French  or  fancy  bread  "  within  the  meaning  of  the  statute. 
See  also  Adulteration  ;  Bread. 

French  LaAV. — The  history  of  French  law  does  not  fall  within 
the  scope  of  this  work,  unless  in  so  far  as  it  serves  to  explain  the  origin 
of  the  laws  now  in  force  in  Quebec  and  other  parts  of  the  British  Empire. 

In  France,  as  in  Western  Europe  generally,  the  Eoman  law,  as 
embodied  in  the  Code  of  Theodosius,  may  be  regarded  as  the  basis  of 
the  local  law.  The  capitularies  of  the  Prankish  emperors  were  framed 
on  Eoman  models;  but  in  course  of  time  the  unity  of  the  imperial 
system  was  lost,  and  each  district  developed  its  own  feudal  custom. 
These  customs  were  reduced  to  writing  at  an  early  period ;  the  Coutume 
of  a  French  province  was  not  an  oral  tradition,  but  a  body  of  carefully 
framed  rules.  Thus,  for  example,  the  Duchy  of  Normandy  has  its  Tr^s- 
ancien  CoHtumier  and  Grand  CoHtumier — documents  which  are  still  of 
practical  importance  in  relation  to  the  laws  of  the  Channel  Islands 
{q.v.). 

The  CoHtume  of  Paris,  introduced  by  royal  edicts  into  the  French 
colonies,  formed  the  basis  of  the  law  in  Quebec  [see  Canada]  and  else- 
where. [Until  about  thirty  years  ago  the  CoHtume  of  Paris  applied  in 
St.  Lucia.  It  formerly  governed  St.  Vincent,  and  although  most  traces 
of  French  law  have  disappeared  from  the  island,  it  is  said  that  some  old 
French  arret^s  are  still  in  force  (Ilbert,  Legislative  Methods  and  Forms, 
p.  169.)]  The  diversity  of  provincial  customs,  and  the  oppressive  inci- 
dents of  feudal  jurisdiction,  were  the  cause  of  frequent  complaint. 
When  the  provinces  were  united  under  one  strongly  centralised  Govern- 
ment, the  King  and  his  advisers  endeavoured  to  make  the  administration 
of  justice  more  systematic  by  means  of  Ordonnanccs  or  royal  orders ; 
these    measures   were    sometimes    resisted,   and    there   were    eminent 
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lawyers  who  maintained  that  an  ordonnance  affecting  established  rights 
ought  not  to  be  issued  unless  on  the  petition  or  with  the  approval  of 
the  States-General.  Special  importance  attaches  to  the  Ordonnance  of 
Moulins  (1556),  and  to  the  three  great  ordonnances  in  which  the  Chan- 
cellor D'Aguesseau  codified  the  law  relating  to  donations,  testaments, 
and  substitutions. 

In  the  sixteenth  century  Charles  du  Moulin  (1500-54)  endeavoured 
to  show  that  the  Coutumes  might  be  harmonised,  by  comparing  them  in 
detail,  and  by  studying  them  in  the  light  of  general  principles.  He  was 
followed  in  this  line  of  inquiry  by  Antoine  Loisel,  and  by  Domat  (1625-96), 
whose  great  work,  Les  Lois  Civiles  dans  leur  Ordre  Naturel,  may  be  said 
to  have  laid  the  foundation  of  the  Codes.  Domat  owed  much  to  the 
friendship  of  Councillor  D'Aguesseau ;  he  resided  in  his  friend's  house, 
and  directed  the  legal  studies  of  his  son,  Henri-FranQois  D'Aguesseau 
(1668-1752),  afterwards  Chancellor.  Among  the  many  scholars  who 
looked  to  the  learned  Chancellor  as  their  patron,  the  most  famous  was 
R  J.  Pothier  (1699-1772),  who  occupied  a  subordinate  judicial  position 
at  Orleans.  Pothier 's  works — his  commentary  on  the  Coutume  of 
Orleans,  his  monumental  attempt  to  rewrite  the  Pandects,  his  lucid  and 
interesting  treatise  on  Obligations — were  widely  accepted  and  used  as 
text-books ;  they  have  done  much  to  fix  the  rules  of  modern  French  law. 

On  the  21st  August  1790  the  Constituent  Assembly  decided  that 
the  laws  should  be  made  clear  and  simple;  after  many  delays  their 
project  resulted  in  the  formation  of  the  five  Codes  now  in  use  (see  the 
article  Code  Napoleon).  [The  Civil  Code,  Code  of  Commerce,  and  Code 
of  Civil  Procedure,  greatly  modified  by  local  legislation,  are  in  force  in 
Mauritius  (q.v.).]  Besides  these  five  there  is  a  Code  Forestier  [1827], 
which  applies  to  the  forests  which  are  the  property  of  the  State. 

[Authorities. — VioUet,  FrScis  de  VHistoire  du  Droit  Francais  (1893); 
Ferrieres,  Coutume  de  Paris;  Esmein,  Cours  Elementaire  d'Histoire  du 
Droit  Frangais  (1903) ;  Burge,  Foreign  and  Colonial  Laws,  2nd  ed.,  1907, 
vol.  i.  pp.  13  et  seq. ;  Ilbert,  Legislative  Methods  and  Forms,  1901 ;  Recueil 
des  Anciennes  Lois,  and  works  of  the  authors  mentioned  in  the  foregoing 
article.  For  the  Codes,  the  edition  annotated  by  Sirey  is  much  used  by 
practitioners.  Much  information  as  to  the  history  and  detailed  rules  of 
French  law  will  be  found,  arranged  alphabetically,  in  the  voluminous 
B6pertoire  of  Dalloz;  see  also  the  annual  volumes  of  Dalloz,  Juris- 
prudence GSnSrale.] 

Frequenting.— The  Vagrancy  Act,  1824,  5  Geo.  iv.  c.  83,  s.  4, 

and  the  Prevention  of  Crimes  Act,  1871,  34  &  35  Vict.  c.  112,  s.  15, 
punish  persons  "frequenting"  a  public  street  with  intent  to  commit 
felony.  In  Clark  v.  R,  1885,  14  Q.  B.  D.  92,  this  was  held  in  sufficient 
to  warrant  conviction  of  a  person  merely  "  loitering,"  and  the  Acts  were 
amended  by  54  &  55  Vict.  c.  69,  s.  7,  so  as  to  include  loiterers.  The 
phrase  "  frequenting  or  loitering  in  "  is  also  used  in  the  Street  Betting 
Act,  1906,  6  Edw.  vii.  c.  43,  s.  1.     See  also  Licensing. 

Fresh  step. — See  Step  in  Action. 

Friendly  Societies-— The  history  of  friendly  societies  is 
briefly  stated  in  the  Registrar's  Report  for  1904  (Pari.  Pap.,  1905,  C.  41, 
p.  46).  Some  of  the  oldest  in  existence  were  founded  by  Huguenots  who 
took  refuge  in   England  on  the   revocation   of  the   Edict   of  Nantes; 
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Bunyon,  Life  Assurance,  4th  ed.,  ch.  13 ;  Law  of  Friendly  Societies,  by 
Brabrook).  Mutual  benefit  societies  were  first  recognised  by  law  in 
1793  (33  Geo.  iii.  c.  54),  but  their  legal  status  depended  on  their  enrol- 
ment with  the  clerk  of  the  peace  and  on  confirmation  of  their  rules 
by  justices.  These  conditions  were  doubtless  imposed  in  view  of  the 
Jacobin  clubs,  corresponding  societies,  and  other  suspected  organisations 
in  vogue  at  that  epoch  (see  39  Geo.  ill.  c.  79 ;  57  Geo.  iii.  c.  19,  s.  25). 
Since  1793  there  has  been  a  steady  flow  of  amending  legislation  on  the 
subject,  varied  at  intervals  of  a  generation  by  Consolidation  Acts  of 
1829, 1850, 1875,  and  lastly,  in  1896,  by  two  Acts— the  Friendly  Societies 
Act,  59  &  60  Vict.  c.  25,  and  the  Collecting  Societies  Act,  1896,  c.  26. 
A  table  showing  the  mode  in  which  prior  legislation  has  been  rearranged 
is  given  in  the  Chief  Kegistrar's  Eeport  for  1896  (Pari.  Pap.,  1897,  C.  97, 
p.  140).  All  friendly  societies  are  now  regulated  by  these  Acts  and  by 
Treasury  Regulations  of  1897-1903  (printed  in  St.  R.  &  0.,  Rev.  1904, 
vol.  v.,  tit.  "Friendly  Society  "),  and  1906  (St.  R.  &  0.,  1906,  No.  949). 

It  is  impossible  to  do  more  here  than  give  a  brief  resume  of  the  law 
as  it  now  stands.  The  subject  is  dealt  with  from  historical,  adminis- 
trative, and  judicial  aspects  in  the  Statutory  Annual  Reports  presented 
by  the  Registrars  to  Parliament,  of  which  a  general  index  has  now  been 
printed.  That  of  1896  (Pari.  Pap.,  1897,  C.  97,  i.  ii.  iii.)  contains  a 
full  treatise  and  commentary  on  the  Act.  Of  the  subsequent  reports 
the  latest  is  for  1905  (Pari.  Pap.,  1906,  C.  55).  But  valuable  information 
will  be  found  in  Baden  Fuller  on  Friendly  Societies,  2nd  ed.,  1898,  and 
from  the  point  of  view  of  collecting  societies  in  Diprose  and  Gammon's 
Friendly  Societies  Law  Cases,  1897. 

Societies  and  their  branches  which  were  in  existence  before  January  1, 
1897,  are  treated  as  if  registered  under  the  Act  of  1896,  if  they  or  their 
rules  were  enrolled,  certified,  or  registered  under  prior  Acts,  and  their 
rules  continue  in  force  until  altered  or  rescinded,  except  so  far  as  they 
conflict  with  express  provisions  of  the  Act  of  1896  (s.  101):  and  in 
particular  the  contingent  annual  payments  to  which  members  or  their 
nominees  may  be  entitled  under  the  rules  of  societies  or  branches 
estabhshed  before  August  15,  1850,  are  left  unaffected  (ss.  40-101  (2)). 
A  similar  provision  was  contained  in  the  Act  of  1875,  as  to  the  effect 
whereof  see  Budd  v.  James,  [1896]  2  Ch.  544.  The  number  of  such 
societies  existing  on  January  1,  1896,  was  24,853.  The  number 
registered  at  the  end  of  1903  was  26,947,  including  collecting  societies 
and  shop  clubs.  The  total  number  which  made  returns  for  1904  was 
25,167.     In  1905  126  new  societies  were  registered  (see  Pari.  Pap.,  1906, 

C.  55).  1:^'  ' 

The  Friendly  Societies  Act,  1896,  applies  to  the  following  classes  of 
societies : — 

1.  Friendly  Societies  proper,  formed  by  voluntary  subscriptions  (sup- 
plemented or  not  by  donations)  for  all  or  any  of  the  purposes  following 

{a)  Relief  or  maintenance  of  members  in  sickness  or  bodily  or  mental 
infirmity,  or  in  old  age  {i.e.  after  fifty),  or  when  travelling  in  search  of 
work,  or  in  distress,  or  on  shipwreck,  or  loss  of  boats  or  nets;  reHef 
or  maintenance  in  the  events  above  italicised  of  a  member's  spouse  or 
children,  or  dependants,  near  of  kin,  or  orphan  wards,  or  his  orphan 
children  during  minority ;  endowment  of  a  member  or  his  nominees  at 
any  age. 

(b)  Insurance  in  the  cases  following : — Of  money  to  be  paid  on  the 
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birth  of  a  member's  child,  or  on  the  death  of  a  member,  or  for  the  funeral 
expenses  of  his  spouse,  child,  or  widow,  subject  to  restrictions  as  to  the 
amount  payable  on  the  death  of  a  child  under  five  (s.  62),  which,  in  the 
view  of  the  registrar,  is  at  present  too  high  (Pari.  Pap.,  1906,  P.  55,  p.  13) ; 
or  against  loss  by  fire,  not  exceeding  £15,  of  a  member's  tools  or  imple- 
ments of  trade  (s.  81  (e)).     This  applies  only  to  registered  societies. 

The  benefits  to  be  assured  must  not  exceed  £50  per  annum  in  the 
case  of  annuities,  nor  a  gross  sum  of  £200  (ss.  81  (e),  41).  Societies  of 
this  kind  are  not  charities  (Cunnack  v.  Edwards,  [1896]  2  Ch.  679). 
Annuity  societies  are  not  allowed  to  be  registered  unless  their  actuarial 
valuations  have  been  approved  (s.  16).  As  to  allowance  of  income  tax  or 
premiums  on  such  insurances,  see  3  Edw.  vii.  c.  46,  s.  10. 

Societies  of  Class  1  do  not  fall  within  the  Life  Assurance  Companies 
Act,  1870,  33  &  34  Vict.  c.  61,  s.  2.  See  Newhold  Friendly  Society  v. 
Barlow,  [1893]  2  Q.  B.  128;  Industrial  Assurance  Society.  Their 
life  policies  may  be  assigned  in  the  ordinary  way  or  dealt  with  by 
nomination  {Re  Griffin,  [1902]  1  Ch.  135,  C.  A.). 

2.  Cattle  Insurance  Societies,  for  insuring  to  any  amount  against  loss 
by  death  of  neat  cattle,  sheep,  lambs,  swine,  horses,  and  other  animals 
from  disease  or  otherwise  (s.  8  (2)). 

3.  Benevolent  Societies,  formed  for  any  benevolent  or  "charitable" 
purposes  as  distinct  from  mutual  purposes,  i.e.  for  providing  benefits  for 
non-members.  As  to  what  is  a  charity,  see  Income  Tax  Commissioners 
v.  Pemsel,  [1891]  A.  C.  531 ;  Cunnack  v.  Edwards,  [1896]  2  Ch.  696;  In 
re  Bruty,  [1896]  2  Ch.  727. 

4.  Working  Men's  Chihs,  for  purposes  of  social  intercourse,  mutual 
helpfulness,  and  moral  improvement,  and  rational  recreation,  or  any  one 
of  them  (s.  8  (4)). 

5.  Specially  authorised  Societies,  for  a  purpose  which  the  Treasury 
authorises  as  one  to  which  the  Act  of  1896  should  be  extended  (s.  8  (5)). 
A  list  of  the  Treasury  authorities  to  1896  is  given  in  Chit.  Stat,  for  1896, 
p.  137,  to  which  is  to  be  ^dded  a  minute  of  June  15, 1893,  as  to  societies 
"  for  the  promotion  of  the  pursuit  of  angling."  The  purposes  include 
quoits,  music,  literature,  cookery,  science,  agriculture,  bicycling,  and  the 
provision  (subject  to  the  law  of  champerty  and  maintenance)  of  legal 
aid  in  claims  under  the  Employers'  Liability  Act,  1880.  The  pro- 
cedure as  to  registering  these  societies  is  modified  by  the  Act  of 
1896,  and  the  sections  of  the  Act  which  do  and  do  not  apply  to  such 
societies  are  specified  on  Form  A  2  scheduled  to  the  Treasury  Eegula- 
tions  (vide  Pari.  Pap.,  1897,  C.  97,  pp.  26,  27,  28,  153).  Fifty-three 
such  societies,  chiefly  loan  societies,  were  registered  in  1905  (Pari. 
Pap.,  1906,  C.  55,  p.  169).  The  rules  of  such  a  society  may  allow 
it  to  receive  deposits  and  borrow  money  at  interest  from  its  members 
if  the  object  of  the  society  is  to  create  funds  to  be  lent  to  members 
or  for  their  benefit;  and  the  rules  prohibit  division  of  any  funds  to 
members  as  profit,  bonus,  dividend,  or  otherwise,  and  that  money  lent 
shall  be  applied  to  purposes  approved  by  the  society  or  its  management 
committee  (61  &  62  Vict.  c.  15). 

All  these  classes  may  be  registered  under  the  Act,  and  may  be 
registered  by  following  the  procedure  indicated  by  sees.  9-16  and  the 
schedules  of  the  Act  of  1896,  and  the  Treasury  Kegulations,  1897-1903, 
rr.  3-9.  The  procedure  involves  lodging  a  copy  of  their  rules,  and  of 
any  amendments  made.  Model  rules  have  been  prepared  by  the  chief 
registrar  (Pari.  Pap.,  1897,  C.  97,  p.  188)  embodying  the  requirements  of 
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Sched.  1  of  the  Act  of  1896,  c.  25.  As  to  the  making,  altering,  amending, 
and  rescinding  of  the  rules  of  a  society,  see  Smith  v.  Galloway,  [1898] 
1  Q.  B.  71 ;  Butler  Y.  Sjpringmount  Co-operative  Dairy  Co.,  [1906]  2  Ir.  Eep. 
193.  Where  a  society  has  branches,  i.e.  a  number  of  the  members  of 
a  society  (under  the  control  of  a  central  body)  who  have  a  separate  fund 
under  their  own  administration,  but  are  bound  to  contribute  to  a  fund 
under  the  control  of  a  central  body  (s.  106),  the  registration  is  subject 
to  sees.  17-22  and  to  Treasury  Kegulations  10-13.  Branches  may  secede 
from  the  parent  society  (see  Diprose,  pp.  150-156).  Appeals  lie  to  the 
chief  registrar  from  the  refusal  by  an  assistant  registrar  to  register 
societies  or  amendments  of  rules  (59  &  60  Vict.  c.  25,  s.  12 ;  Pari.  Pap., 
1897,  C.  97,  pp.  28,  31). 

Collecting  Societies  fall  under  the  Friendly  Societies  Act,  1896, 
as  to  registration.  The  registered  societies  number  about  forty,  and 
have  a  very  large  average  membership  (90,000)  as  compared  with 
the  non-collecting  societies  (Pari.  Pap.,  1906,  C.  55).  The  number 
of  unregistered  collecting  societies  is  unknown,  but  they  are  subject  to 
the  Act  of  1896,  c.  26.  In  the  view  of  the  registrar  collecting  societies- 
have  completely  outgrown  the  Act  of  1896,  and  should  be  placed  out- 
side the  category  of  friendly  societies  (Pari.  Pap.,  1906,  C.  55,  pp.  3,  17). 
As  to  Industrial  Assurance  Companies,  see  that  title. 

Consequences  of  Registration — OUigations. — Eegistered  societies  are 
subjected  to  the  Treasury  Eegulations,  rr.  14-20.  They  cannot 
recover  members'  subscriptions  by  action  (s.  23)  except  in  the  case  of 
such  cattle  insurance  societies  as  have  rules  providing  for  recovery  of 
sums  payable  thereunder,  or  of  specially  authorised  societies  which  the 
Treasury  allows  to  have  such  right  and  rules  (s.  31).  They  must  have 
a  registered  office  (s.  24),  trustees  (s.  25),  annual  audit  (s.  26),  and  make 
annual  returns  (ss.  27,  84,  88).  A  guide  to  making  up  such  returns  has. 
been  framed  by  the  chief  registrar  (Pari.  Pap.,  1897,  C.  97,  p.  37).  They 
must  also  make  a  quinquennial  valuation  of  assets  (s.  28 ;  Pari.  Pap., 
1906,  C.  55,  p.  12),  and  keep  in  a  conspicuous  place  in  the  office  copies- 
of  balance-sheet,  valuation,  and  auditors'  reports  (s.  29).  The  Treasury 
may  appoint  public  auditors  and  valuers  to  be  employed  at  the  option 
of  the  societies,  at  fees  to  be  settled  by  the  Treasury.  The  minutes  on 
the  subject  up  to  1898  are  printed  in  Baden  Fuller,  2nd  ed.,  pp.  155-169. 
One  hundred  and  twenty- two  public  auditors  were  appointed  in  1905, 
but  their  services  are  not  in  great  demand,  from  the  societies  preferring 
their  own  auditors  (Pari.  Pap.,  1906,  C.  55,  pp.  10,  11),  who  are  by  no 
means  universally  persons  of  experience  or  competence  (Pari.  Pap.,  1905, 
C.  41).     Sometimes  a  blind  man  has  been  selected  as  auditor. 

The  object  of  the  quinquennial  valuation  is  to  enable  the  chief 
registrar  to  prepare  and  publish  information  on  the  statistics  of  life  and 
sickness,  and  to  ascertain  the  solvency  of  the  societies  and  the  adequacy 
of  the  actuarial  calculations  on  which  the  contributions  are  based  (see 
Pari.  Pap.,  1897,  C.  97,  pp.  18-24;  Pari.  Pap.,  1906,  C.  55,  p.  116).  An 
elaborate  report  on  the  sickness  and  mortality  experience  deduced  from 
the  returns  of  1856  to  1880  was  published  in  1896  (Pari.  Pap.,  1896, 
C.  303). 

Benevolent  societies,  working  men's  clubs,  and  cattle  insurance 
societies  are  not  liable  to  quinquennial  valuation,  nor  are  specially 
authorised  societies,  unless  the  registrar  so  directs,  and  he  is  given  a 
dispensing  power  in  case  of  friendly  societies  (s.  28  (5);  Pari.  Pap., 
1906,  C.  55,  p.  12). 

VOL.  vi.  20 
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Consequences  of  Registration — Privileges. — Societies  under  any  of  the 
above  heads  which  are  registered  and  conform  to  sec.  32  are  not  within 
the  Unlawful  Societies  Act,  1799,  or  the  Seditious  Meetings  Act,  1824. 
Unregistered  societies  which  exact  any  unauthorised  test  or  declaration 
appear  to  fall  within  these  Acts.  The  exact  legal  status  of  an  unregis- 
tered society  is  difficult  to  define  (see  Baden  Fuller,  Friendly  Societies, 
2nd  ed.,  25,  26) ;  but  apart  from  the  old  Acts  above  mentioned,  even 
if  illegal,  it  is  not  criminal,  and  its  members  appear  to  be  joint  beneficial 
owners  of  its  property  for  purposes  of  civil  or  criminal  proceedings  to 
protect  their  property  {R.  v.  Stainer,  1869,  L.  E.  1  C.  C.  E.  230 ;  R,  v. 
Tankard,  [1894]  1  Q.  B.  548),  even  though  they  may  not  be  a  copartner- 
ship (see  R.  V.  Rohson,  1886,  16  Q.  B.  D.  237).  By  the  Finance  Act, 
1904,  4  Edw.  VII.  c.  7,  s.  8,  unregistered  societies  are  so  far  recognised 
as  to  be  brought  within  the  exemption  from  income  tax  given  as  to 
incomes  under  £160.  A  registered  society  can  legally  hold  land  (in 
the  case  of  a  benevolent  society  not  exceeding  one  acre)  and  other 
property  in  the  names  of  trustees.  The  property  passes  from  one  trustee 
to  another  (except  in  the  case  of  stock  in  the  funds  or  copyholds)  by  the 
mere  fact  of  appointment. 

It  has  been  held  by  justices  that  sec.  28  of  the  Act  of  1875  (s.  84  (e) 
of  the  1896  Act),  imposing  a  penalty  for  paying  on  death  of  an  insured 
child  without  production  of  a  death  certificate,  applies  to  unregistered 
societies  (Pari.  Pap.,  1896,  C.  94,  p.  11).  Where  the  society  is  registered 
and  the  offender  is  clerk  or  servant  to  the  trustees,  he  may  be  prosecuted 
for  embezzlement  or  larceny  {R.  v.  Miller,  1842,  2  Moo.  C.  C.  249 ;  R.  v. 
Murphy,  1850,  4  Cox  C.  C.  101 ;  R.  v.  Proud,  1861,  31  L.  J.  M.  C.  71),  or 
for  false  pretences  {R.  v.  Dent,  1  C.  &  M.  249  ;  R.  v.  Wooley,  1850, 1  Den. 
557;  R.  V.  Welman,  1853,  Dears.  C.  C.  189);  and  the  society  has 
summary  remedies  against  persons  who  obtain  possession  of  any  of  its 
property  by  false  representation  or  imposition,  or  having  possession  of 
its  property  withholds  or  misapplies  it,  or  applies  it  to  any  purpose  not 
authorised  or  directed  by  the  Act  and  the  rules  of  the  society. 

Neglect  by  a  society  or  its  officers  of  its  obligations  under  the  Act 
is  summarily  punishable  in  the  cases  enumerated  in  sees.  84-86,  89,  91, 
92,  93  of  the  Act,  and  also  may  involve  exercise  of  the  supervisory  and 
disciplinary  powers  of  the  registrar.  Prosecutions  are  frequent  (see 
Pari.  Pap.,  1906,  C.  55). 

A  registered  society  differs  from  a  company  under  the  Companies 
Acts,  not  in  the  minimum  number  of  members,  which  is  the  same, 
namely,  seven,  nor  in  the  need  of  being  registered,  which  exists  as 
to  both ;  but  in  the  fact  that  it  does  not  thereby  become  a  corporation 
and  is  in  legal  proceedings  represented  by  its  trustees  suing  as  such. 
Power  to  become  a  joint-stock  company  is  given,  but  not  often 
exercised  (s.  94).  A  friendly  society  has  through  its  trustees  all 
the  ordinary  civil  rights  of  a  legal  person,  plus  the  special  right  of 
settling  disputes,  and  special  remedies  in  respect  of  the  misappropriation 
of  its  funds  (ss.  84-93).  The  remedies  of  the  society  against  persons  who 
have  misappropriated  its  funds  are  (1)  by  action  by  the  trustees  against 
the  offender  for  money  had  and  received  (Sinden  v.Bankes,  1861,  3  El.  & 
El.  623);  (2)  by  summary  proceedings  for  a  penalty  under  the  Acts, 
which,  if  resulting  in  an  order  under  sec.  87,  are  a  bar  to  an  action  for 
the  same  moneys  {Vernon  y.  Watson,  [1891]  2  Q.  B.  288);  (3)  by  indict- 
ment for  larceny  or  embezzlement.  Eegistered  societies  are  subject  to 
Treasury  Eegulations  of  1897,  1903  and  1906  (see  St.  E.  &  0.,  Eev. 
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1900,  vol.  v.,  tit.  "Friendly  Society";  St.  E.  &  0.,  1906,  Xo.  949). 
They  are  exempt  from  certain  stamp  duties  (s.  33),  have  privileges  as 
to  transfer  of  stock  standing  in  the  name  of  trustees,  and  investment 
and  priority  of  claim  after  the  Crown  against  the  estates  of  account- 
able officers  in  respect  of  moneys  received  virtute  officii  (s.  35 ;  In  re 
Miller,  [1893]  1  Q.  B.  327;  In  re  Aherdein,  1896',  W.  N.  154  (5)), 
membership  of  minors  (s.  36),  and  subscriptions  to  hospitals  and  similar 
institutions  in  the  interests  of  the  society  (s.  37).  The  management  and 
investment  of  property  and  funds  are  regulated  by  sees.  44-55  and  the 
registered  rules.  Elaborate  provisions  are  made  (ss.  69-75)  for  the 
change  of  name,  amalgamation  of  societies,  or  their  conversion  into 
companies  under  the  Companies  Acts.  Unauthorised  promotion  of 
amalgamation  by  officials  is  punishable  on  summary  conviction  (s.  90). 

Property  and  Investments. — The  investment  of  the  funds  of  friendly 
societies  is  regulated  by  sees.  44-53  of  the  Act  of  1896.  Subject  to  the 
rules  of  the  society,  a  number  of  enactments  not  repealed  by  the  Act 
relate  to  such  investment  (3  &  4  Will.  iv.  c.  14,  s.  25 ;  and  23  &  24  Vict, 
c.  137;  26  &  27  Vict.  c.  87,  ss.  60,  68;  40  &  41  Vict.  c.  13,  ss.  16,  17; 
45  &  46  Vict.  c.  72,  s.  21),  but  they  seem  to  be  superseded  by  the  express 
provisions  of  the  Act  of  1896  as  to  investments  in  savings  banks  and 
with  the  National  Debt  Commissioners. 

Investments  with  the  National  Debt  Commissioners  are  in  effect 
guaranteed  by  the  State  (45  &  46  Vict.  c.  72,  s.  21),  and  provision  is 
made  for  the  disposal  of  any  surplus  from  the  friendly  societies  fund, 
and  the  rendering  of  an  annual  account  of  it  to  Parliament  (40  &  41 
Vict.  c.  13,  ss.  16,  17).  As  to  forgeries  affecting  property  of  friendly 
societies,  see  Forged  Transfer. 

It  is  said  that  an  incorporated  bank  cannot  be  treasurer  of  a 
friendly  society  (Ux  parte  Swansea  Friendly  Society,  1879,  Diprose, 
p.  59). 

Members'  Rights. — The  rights  of  members  are  regulated  by  the 
registered  rules,  and  amendments  regularly  made,  even  without 
their  assent,  are  binding  on  them  {Stooke  v.  Mutual  Provident,  1891, 
Diprose,  p.  195 ;  Dixon  v.  Thoinpson,  1893,  Diprose,  p.  46 ;  Souter  v. 
Davies,  1895,  Diprose,  p.  69).  They  are  also  entitled  to  copies  of  rules 
and  annual  returns,  and  to  inspect  the  books  except  loan  accounts  of 
other  members  (ss.  38-41).  The  limit  of  benefit  (s.  41)  in  a  friendly 
society  has  already  been  stated.  Militiamen  and  naval  or  other  volun- 
teers are  protected  from  forfeitures  for  absence  on  service  (s.  43).  The 
payments  on  the  death  of  members  and  children  are  regulated  by  sees. 
56-66,  which  provide  for  a  substitute  for  representation  by  means  of 
nomination  (see  Bennett  v.  Slater,  [1899]  1  Q.  B.  45).  As  to  the  death 
duties  payable,  see  Death  Duties.  The  Provident  Nominations  and 
Small  Intestacies  Act,  1883,  no  longer  applies  to  registered  societies 
<1896,  c.  25,  s.  107). 

The  provisions  of  sec.  23  of  the  Divided  Parishes  Act,  1876,  as  to 
payments  to  the  poor-law  authority  by  trustees  of  annuities  payable 
to  chargeable  paupers,  do  not  apply  to  moneys  to  which  the  pauper 
is  entitled  as  member  of  a  benefit  or  friendly  society  (42  Vict.  c.  12,  s.  1). 
But  under  the  later  enactment,  which  does  not  extend  to  trade  unions 
{Winder  v.  Kingston-on-Hidl,  1888,  20  Q.  B.  D.  412),  the  poor-law 
guardians,  where  the  right  to  receive  the  benefit  is  undisputed,  and  is 

E'  ided  by  the  rules  {Caister  Union  v.  Cleaver,  1893,  56  J.  P.  503), 
ere  is  no  wife  or  relative  dependent  on  the  pauper,  whether  he 
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be  lunatic  or  sane  (E.  v.  Richardson,  [1894]  2  Q.  B.  923),  may  obtain  an 
order  from  a  Court  of  summary  jurisdiction  against  the  society  enforce- 
able by  distress  {R.  v.  Swindon  JJ.,  1880,  42  J.  P.  407),  for  the  cost  of 
relief  duly  given  under  the  poor  law,  if  the  guardians  or  the  relieving 
officer  have  declared  the  relief  a  loan,  and  have  given  the  society, 
within  thirty  days  of  the  declaration,  written  notice  thereof. 

Guardians  of  the  poor  may  grant  outdoor  relief  to  members  of 
"friendly  societies"  in  receipt  of  benefit,  and  have  a  discretion  in 
computing  the  amount  of  relief  to  ignore  the  amount  of  benefit  received 
(57  &  58  Vict.  c.  25,  s.  1) ;  and  they  are  not  to  take  into  consideration 
sums  received  as  sick  pay  except  in  so  far  as  they  exceed  five  shillings 
a  week  (4  Edw.  vii.  c.  32,  s.  1). 

Dilutes. — Sec.  68  deals  with  the  settlement  of  disputes  by  arbitra- 
tion under  the  rules,  or  by  reference  to  the  chief  registrar,  in  accordance 
with  Treasury  Eegulations  (1897,  rr.  26-32),  or  in  the  absence  of  provi- 
sion in  the  rules  by  a  County  Court  or  Court  of  summary  jurisdiction. 
The  Court  registrar,  or  arbitrator,  may,  but  cannot  be  compelled  to, 
state  a  special  case  for  the  High  Court.  The  limits  of  the  jurisdiction 
of  the  domestic  tribunal  created  by  the  enactments  consolidated  in  this 
section,  and  more  clearly  defined  thereby,  are  considered  in  Bache  v. 
Billingham,  1894,  1  Q.  B.  107,  and  Palliser  v.  Dale,  [1897]  1  Q.  B.  207, 
criticised  by  the  chief  registrar  (1897,  C.  97,  p.  54).  The  Act  does  not 
give  carte  hlanche  to  the  tribunal  to  pronounce  decisions  exempt  from 
examination  by  a  Court  of  law ;  and  if  the  arbitration  committee  disre- 
gards the  rules  upon  a  question  of  substance,  and  gives  a  decision  without 
jurisdiction,  the  Courts  will  treat  it  as  null  and  void  {Andretas  v.  Mitchell, 
[1905]  A.  C.  78,  83).  But  the  general  intention  of  the  section  is  to  keep 
cases  out  of  the  High  Court  (Norton  v.  Counties  Conservative  Building 
Society,  [1895]  1  Q.  B.  246).  Disputes  may  be  referred  to  the  chief 
registrar  by  the  disputants  or  the  High  Court.  His  decisions  are 
reported  in  his  annual  reports  (see  Pari.  Pap.,  1896,  C.  94;  1897,  C.  97, 
pp.  47,  63 ;  1905,  C.  41 ;  1906,  C.  55,  p.  14). 

Supervision. — The  staff  for  the  supervision  and  control  of  friendly 
societies  consists  of  a  chief  registrar,  and  one  or  more  assistant  registrars 
for  England  attached  to  the  Central  Office,  and  having  such  assistants 
skilled  as  actuaries  or  accountants  as  the  Treasury  approve.  The 
salaries  and  expenses  of  the  office,  and  administration  of  the  Act, 
are  defrayed  by  Parliament,  subject  to  Treasury  control  (s.  5).  The- 
office  has  the  function  of  registration  and  supervision  and  examina- 
tion of  the  rules,  and  of  the  actuarial  estimates  of  societies,  and,  on 
reference,  of  determining  disputes ;  and  is  also  under  sees.  76-83 
authorised  t6  institute  an  inspection  of  the  affairs  of  the  society,  and 
if  the  facts  require  it,  to  cancel  or  suspend  the  registration  of  the 
society,  and  dissolve  it  and  wind  up  its  affairs  (see  Wilrriot  v.  Grace, 
[1892]  1  Q.  B.  812).  As  to  the  causes  and  extent  of  cancellation,, 
suspension,  and  dissolution,  see  Pari.  Pap.,  1896,  C.  94,  pp.  16,  277-285 ;, 
1897,  C.  97,  pp.  14,  15,  248-264;  1905,  C.  41 ;  1906,  C.  55). 

An  unregistered  society  may  be  wound  up  by  the  Court  {Lead 
Company's  Workmen  s  Fund  Society,  [1904]  2  Ch.  96 ;  Blake  v.  Srnither,, 
22  T.  L.  E.  698).  As  to  the  powers  of  members  to  dissolve  the  society 
and  share  out  its  funds,  see  Rudd  v.  James,  [1896]  2  Ch.  554.  When 
the  objects  of  a  friendly  society  fail,  and  it  does  not  fall  within  the 
definition  of  a  charity,  its  remaining  funds  go  to  the  Crown  as  hond 
vacantia,  and  not  to  the  legal  personal  representatives  of  the  members 
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{Cunnach  v.  Edwards,  [1896]  2  Ch.  679,  C.  A. ;  Re  Bruty,  [1896]  2  Ch. 
727). 

The  fees  taken  in  the  registry  are  prescribed  by  the  Treasury  Regula- 
tions (rr.  70-73),  and  the  forms  in  use  for  rules,  etc.,  are  scheduled  to 
the  Treasury  Regulations.  Documents  required  to  be  sent  to  the  registry 
by  societies  are  registered  and  recorded  by  the  registrar  (s.  7),  subject  to 
a  power  of  destroying  valueless  documents  (St.  R.  &  0.,  Rev.  1904,  vol. 
xi.,  tit.  "Record  Office,"  E,  p.  9). 

The  chief  registrar  has  also  duties  of  registration,  supervision,  and 
control  over  schemes  of  workmen's  compensation,  under  6  Edw.  vii. 
c.  58,  s.  3,  and  over  schemes  for  shop  clubs  under  2  Edw.  vii.  c.  21 ; 
and  over  Building  Societies,  Industrial  Assurance  Societies,  In- 
dustrial AND  Provident  Societies,  Loan  Societies,  Savings  Banks 
{Trustees  and  Baihvay\  Scientific  and  Literary  Societies,  and  Trade 
Unions  {qq.v.). 

[A^ithorities. — Pratt  on  Friendly  Societies,  13th  ed.,  1897;  Baden 
Fuller,  Friendly  Societies,  2nd  ed.,  1898 ;  Diprose  and  Gammon,  Law 
Cases  Affecting  Friendly  Societies,  1897;  Brabrook,  Laiu  of  Friendly 
Societies;  and  authorities  cited  in  the  text.] 

Friendly  Suit. — A  suit  brought  by  arrangement  between 
parties  to  obtain  a  decision  of  the  Court  upon  some  matter  in  issue 
between  them.  In  the  old  Chancery  practice  the  term  was  frequently 
used  in  connection  with  administration  actions  to  compel  creditors  to 
take  an  equal  distribution  of  the  assets;  for  this  purpose  the  Court 
allowed  a  friendly  bill  to  be  filed  against  executors  or  administrators 
in  a  suit  nominally  at  the  instance  of  a  creditor,  but  in  truth  by  the 
executors  or  administrators  themselves. 

From. — The  word  "  from  "  is  used  in  law  in  a  considerable  variety 
of  senses  and  juxtapositions,  of  which  only  the  principal  can  be  indicated 
here.  Sometimes  it  is  equivalent  to  "  within,"  i.e.  two  specified  periods 
of  time.  Here  a  reasonable  mean  between  the  two  extremes  is  expected 
to  be  observed  in  any  event.  See  Asliforth  v.  Bedford,  1873,  L.  R. 
9  C.  P.  22 ;  reported  sub  nom.  Ashworth  v.  Bedford,  43  L.  J.  C.  P.  58 ; 
see  further,  About  (as  to  the  distinction  between  words  of  estimation 
and  words  of  contract);  After;  Say.  Sometimes  "from"  is  used  to 
indicate  a  point  of  time,  e.g.  at  or  after  which  a  certain  obligation, 
etc.,  begins.  Here  the  first  terminal  is  included  or  excluded  according 
to  the  subject-matter  of  the  context  {Williams  v.  Nash,  1859,  28 
L.  J.  Ch.  886 ;  cp.  also  From  and  after ;  From  henceforth ;  From  the 
Day  of  the  Date ;  and  Stroud,  Jud.  Diet.,  ad  loc. ;  also  the  case  of 
Soiith  Staffordshire  Tramways  Co.  v.  Sickness  and  Accident  Assurance 
Association,  [1891]  1  Q.  B.  402).  As  to  the  phrase  ''from  time  to  time,'* 
see  Lawrie  v.  Lees,  1881,  7  App.  Cas.  19,  and  Stroud,  Jud.  Diet.  See 
also  Time. 

Frontier. — The  boundary  of  a  State.  On  land  it  is  usually 
indicated  by  posts  set  up  at  intervals  from  each  other,  where  not 
marked  by  other  physical  signs.  Seawards  the  frontier  extends  to  the 
limit  of  territorial  waters  {q.v.),  and  when  a  river  passes  between  two 
States,  in  the  absence  of  immemorial  usage  in  favour  of  one  or  the 
other,  the  frontier  is  held  to  pass  through  the  middle  of  the  river 
course  (see  Prescription  (Jntern.  Law);  Strait;  Thalweg). 


310  FKOST 

Frost- — 1.  Where  performance  by  the  shipowner  of  a  contract 
of  carriage  by  sea  is  prevented  or  delayed  by  frost,  the  delay  or  non- 
performance is  treated  as  excused  by  the  act  of  God  or  vis  major,  where 
the  frost  is  extraordinary,  or  its  effect  could  not  have  been  prevented  by 
any  reasonable  amount  of  care  and  foresight,  but  not  otherwise  {Siordet 
v.  Hall,  1828,  4  Bing.  607;  29  E.  R  651).  But  in  such  contracts  and 
marine  insurance  policies  frost  has  been  held  not  to  be  a  "  peril  of  the 
sea  "  (Scrutton  on  Charter-Far ty,  5th  ed.,  article  83). 

In  charter-parties,  apart  from  express  exceptions,  the  charterer  is 
not  protected  against  the  prevention  by  frost  or  ice  from  transmitting  a 
cargo  to  the  port  of  loading  {Kearon  v.  Pearson,  1861,  31  L.  J.  Ex.  1 ; 
Hudson  V.  Ede,  1867-68,  L.  E.  2  Q.  B.  566 ;  3  Q.  B.  412 ;  Coverdale  v. 
Grant,  1885,  9  App.  Cas.  470 ;  The  Alne  Holme,  [1893]  P.  173).  But  he 
is  not  liable  for  delays  caused  after  loading  by  frost  or  ice,  the  risk  of 
which  falls  on  the  shipowner  (Fringle  v.  Mollet,  1840,  6  Mee.  &  W.  80 ; 
55  E.  E.  519).  It  is  usual  in  charter-parties  to  insert  an  exception  in 
favour  of  the  charterer  against  loss  of  time  in  loading  through  frost  or 
ice  (see  Scrutton,  Charter- Party,  article  42,  p.  107). 

Where  a  charter-party  was  made  in  contemplation  of  a  winter  loading, 
it  was  held  that  charterers  who  loaded  wood  pulp  in  a  frozen  condition, 
and  which  therefore  occupied  more  space,  had  fulfilled  the  condition  of 
loading  a  full  and  complete  cargo  {The  IS.  S.  Isis  Co.  v.  Bahir,  [1900] 
A.  C.  340). 

The  question  of  interference  by  frost  with  other  contracts  does  not 
seem  to  have  been  considered  except  in  the  case  of  the  quasi-statutory 
contracts  made  by  water  companies  and  gas  companies. 

Water  companies  when  their  Acts  incorporate  sees.  36,  37,  42  of  the 
Water  Works  Clauses  Act,  1847,  10  &  11  Vict.  c.  17,  and  sec.  13  of  the 
Water  Work  Clauses  Act,  1863,  26  &  27  Vict.  c.  93,  are  excused  if 
prevented  by  frost  from  supplying  water  for  domestic  or  public  or  other 
purposes  or  extinguishing  fires.  A  similar  provision  is  made  as  to 
constant  supply  in  the  districts  of  the  London  water  companies  by  the 
Metropolis  Water  Acts,  1871  (34  &  35  Vict.  c.  113,  s.  15)  and  1897 
(60  &  61  Vict.  c.  56).  The  undertakings  of  the  Metropolitan  water 
companies  were  transferred  to  a  water  board  by  the  Metropolis  Water 
Act,  1902,  2  Edw.  vii.  c.  41,  which  (s.  3)  made  the  water  board  subject 
to  the  duties,  obligations,  and  liabilities  of  the  companies.  The  inability 
to  supply  does  not  appear  to  defeat  the  right  of  the  water  company  to 
recover  the  rate  chargeable  for  the  supply  not  provided,  which  is  not 
apportionable  or  divisible. 

Gas  companies  appear  also  to  be  excused  from  supply  in  case  of 
exceptional  frost,  which  is  regarded  as  vis  major  ;  but  the  inability  does 
not  appear  to  disentitle  them  to  recover  the  contract  price  where  fixed 
otherwise  than  by  meter  (Richmond  Gas  Co.  v.  Richmond  Corporation, 
[1893]  1  Q.  B.  56). 

2.  The  law  as  to  damage  arising  to  the  person  or  property  of  others 
in  consequence  of  frost  has  not  been  very  clearly  settled.  Injury  due 
to  escape  of  water  from  a  fire-plug  caused  by  an  extraordinary  frost  has 
been  held  not  to  be  actionable  if  reasonable  precautions  had  been  taken 
against  ordinary  frosts  {Blyth  v.  Birmingham  W.  W.,  1856,  11  Ex.  Eep. 
781 ;  Steggles  v.  New  River  W.  Co.,  1862,  11  W.  E.  234;  1863,  13  W.  E. 
413 ;  Sharp  v.  Powell,  1872,  L.  E.  7  C.  P.  253 ;  41  L.  J.  C.  P.  95).  But 
where  premises  to  which  the  public  or  individuals  are  invited  or  have 
access  are  rendered  unsafe  by  frost,  the  owner  would  appear  to  be  liable 
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Por"consequent  injury,  unless  he  took  reasonable  care  to  remove  the  risk 
{Shepherd  v.  Midland  Bly.  Co.,  1870,  25  L.  T.  879 ;  Osborne  v.  L.  &  N.-  W. 
Ely.,  1888,  21  Q.  B.  D.  220). 

3.  It  is  lawful  in  the  case  of  frost  to  lay  sand  or  other  materials  on 
streets  in  towns  to  prevent  accidents,  or  litter  or  other  suitable  material 
to  prevent  the  freezing  of  water  in  pipes,  if  it  is  removed  as  soon  as 
occasion  for  it  ceases  (10  &  11  Vict.  c.  89,  s.  28;  38  &  39  Vict.  c.  55, 
s.  171 ;  and  in  London,  54  &  55  Vict.  c.  76,  s.  16  (5)).  In  London, 
water  companies  may  set  up  standpipes  in  the  street  in  case  of  frost, 
subject  to  the  approval  of  the  surveyor  of  the  sanitary  authority 
(57  Geo.  III.  c.  xxix.  s.  21). 

Fruit. — The  sale  of  fruit  is  not  subject  to  any  special  regulations 
other  than  those  applicable  to  other  articles  of  food.  See  Adultera- 
tion; Food. 

Packages  containing  foreign  fruit  must  be  marked  with  the  country 
of  origin  under  the  Merchandise  Marks  Act,  1887,  50  &  51  Vict.  c.  28), 
For  breaches  of  the  Act  the  Board  of  Agriculture  is  empowered  tO' 
prosecute  (57  &  58  Vict.  c.  19). 

Havjking. — And  fruit  may  be  hawked  or  peddled  without  a  licence, 
under  34  &  35  Vict.  c.  96.  s.  23,  or  51  &  52  Vict.  c.  33,  s.  3  (3)  (c). 

Offences. — Theft  of  growing  fruit  is  punishable  under  sees.  32,  33,  36, 
37  of  the  Larceny  Act,  1861,  and  criminal  damage  to  fruit  by  sees. 
20-23,  53  of  the  Malicious  Damage  Act,  1861. 

Rates,  Tithes,  and  Taxes. — As   to   tithes,  rates,  and  taxes   on  fruit 
gardens,  see  Market  Garden  ;  Tithes. 

Fruit  Pickers. — By  sec.  314  of  the  P.  H.  Act,  1875,  as  amended  by 
45  *&  46  Vict.  c.  23,  s.  1,  district  councils  are  empowered  to  make  and 
enforce  by-laws  to  secure  the  decent  lodging  and  accommodation  of 
persons  engaged  in  picking  fruit,  hops,  and  vegetables.  The  by-laws 
must  be  in  accordance  with  sees.  182-186  of  the  Act  of  1875,  and  be 
confirmed  by  the  Local  Government  Board. 

There  is  no  available  record  as  to  the  extent  to  which  this  power 
has  been  exercised ;  but  the  expediency  of  exercising  it  is  now  strongly 
insisted  on  in  consequence  of  outbreaks  of  disease  which  have  occurred 
as  a  result  of  allowing  imported  labour  for  fruit  and  hop  picking  purposes 
to  be  lodged  under  dirty  and  insanitary  conditions. 

Factories. — By  sec.  50  of  the  Factory  and  Workshops  Act,  1901, 
women  are  allowed  to  work  fourteen  hours  a  day  (with  a  total  off  of 
two  hours  for  meals)  in  a  factory  for  making  preserves  from  fruit ;  and 
by  41  (1)  {h)  of  the  Act  of  1901  overtime  is  allowed  in  a  jam  factory 
or  like  business,  in  June,  July,  August,  and  September,  for  the  process 
of  cleaning  and  preparing  fruit,  so  far  as  it  is  necessary  to  prevent  the 
spoiling  of  the  fruit  on  its  arrival  at  the  factory,  subject  to  an  Order 
of  the  Secretary  of  State  (order  made  June  17,  1902),  prescribing  the 
conditions  under  which  the  work  is  to  be  carried  on,  and  the  times 
women  and  children  may  work. 

Fuel. — See  Estovers. 

Fugitive  OfTenderS.— 1.  Fugitives  from  English  justice 
are  arrested  within  England  by  the  modes  described  under  Arrest  ;  and 
see  Hue  and  Cry. 

The  complex  construction  of  the  British  Empire,  and  its  division 
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into  different  areas,  some  almost  autonomous,  and  all,  in  respect  of  their 
judicatures,  almost  as  independent  as  foreign  States,  has  led  to  the 
development  of  a  complicated  system  for  the  extradition  of  fugitives 
both  from  British  and  foreign  justice. 

2.  The  Habeas  Corpus  Act,  1679,  31  Chas.  ii.  c.  2,  s.  15),  specially 
saves  the  right  to  return  for  trial  to  Scotland  or  Ireland,  or  any  island 
or  foreign  plantation  of  the  Crown,  any  person  accused  of  having  there 
committed  a  capital  offence.  (That  expression  meant  in  1679  treason 
and  most  felonies.)  No  statutory  or  common-law  process  for  effecting 
such  extradition  seems  to  have  existed  until  recent  times  {Kimberley's 
Case,  1  Stra.  848).  This  anomalous  condition  of  affairs  has  been  altered 
by  modern  legislation  both  as  to  the  British  islands  and  other  British 
possessions. 

British  Islands. — When  a  person  accused  of  an  offence  in  one  part 
of  the  "  British  islands  "  is  in  another  part  of  those  islands,  he  is  made 
amenable  to  justice  by  the  following  procedure : — 

English  WaoTants. — Warrants  issued  in  England  for  an  indictable 
offence  by  any  competent  authority  may  be  executed  in  Ireland  aftei 
indorsement  by  a  judge  of  the  High  Court  there,  or  by  a  justice  of  the 
peace  for  the  Irish  county  or  place,  or  by  a  chief  deputy  or  assistant 
inspector  of  constabulary  in  which  the  arrest  is  made.  The  indorse- 
ment has  the  effect  of  an  authority  to  the  persons  to  whom  the  warrant 
was  directed,  and  to  the  Irish  peace  officers  for  such  Irish  county  or 
place,  make  the  arrest  and  to  convey  the  prisoner  to  the  part  of  England  ■ 
in  which  the  warrant  issued  (11  &  12  Vict.  c.  42,  s.  12;  14  &  15  Vict.  ■ 
c.  93,  ss.  29,  30). 

Similar  provisions  are  made  as  to  backing  and  executing  English 
warrants  in  Scotland  (11  &  12  Vict.  c.  42,  s.  14),  in  the  Isle  of  Man  and 
the  Channel  Islands  (11  &  12  Vict.  c.  42,  s.  13;  14  &  15  Vict.  c.  55, 
s.  18).  These  provisions  extend  to  all  warrants  of  arrest  for  an  offence 
issued  by  English  Courts  of  summary  jurisdiction  (11  &  12  Vict.  c.  43, 
ss.  3,  37) ;  and  all  process  of  an  English  Court  of  summary  jurisdiction, 
except  for  recovery  of  a  civil  debt  or  in  bastardy  proceedings,  can  be 
executed  in  Scotland  under  44  &  45  Vict.  c.  24,  ss.  4,  5,  8,  schedule 
(Berkeley  v.  Thompson,  1885,  10  App.  Cas.  45). 

Scotch  warrants  issued  by  a  Lord  Commissioner  of  justiciary,  or  by  a 
sheriff,  or  his  depute  or  substitute,  or  by  a  justice  of  the  peace,  are  backed 
and  executed  in  England  under  11  &  12  Vict.  c.  42,  s.  15 ;  in  Ireland 
under  that  section  as  modified  by  14  &  15  Vict.  c.  93,  ss.  29,  30 ;  and  in  the 
Isle  of  Man  and  the  Channel  Islands  under  31  &  32  Vict.  c.  107,  s.  4. 

The  provisions  as  to  execution  in  England  extend  to  all  Scotch 
warrants  issued  by  any  person  under  the  Summary  Procedure  (Scotland) 
Act,  1864,  27  &  28  Vict.  c.  53,  s.  9,  and  all  process  not  of  merely  civil 
jurisdiction  issued  by  a  Scotch  Court  of  summary  jurisdiction  and 
backed  in  England  (44  &  45  Vict.  c.  24,  ss.  4,  5,  8,  schedule). 

Prior  to  1773  (13  Geo.  iii.  c.  31)  great  difficulties  arose  on  the 
Border  owing  to  the  lack  of  efficient  process  for  arresting  offenders  who 
offended  on  one  side  and  took  refuge  on  the  other.  At  present  special 
powers  of  arrest  outside  their  own  county  are  given  to  the  police  of  the 
Border  counties  of  England  and  Scotland  (20  &  21  Vict.  c.  72,  s.  11). 

Irish  warrants  are  backed  and  executed  in  England  under  11  &  12 
Vict.  c.  42,  s.  14;  in  Scotland  under  sec.  15,  as  modified  by  14  &  15  Vict, 
c.  93,  s.  27  (3) ;  and  in  the  Isle  of  Man  or  the  Channel  Islands  under 
14  &  15  Vict.  c.  93,  s.  27  (3),  and  31  &  32  Vict.  c.  107,  s.  4. 
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Irish  warrants  before  being  backed  in  England  or  elsewhere  are 
usually  indorsed  by  the  chief  inspector  of  constabulary,  or  a  deputy  or 
assistant  inspector  (14  &  15  Vict.  c.  93,  s.  27  (3);  30  &  31  Vict.  c.  19, 
s.  1). 

Channel  Islands  warrants  are  backed  and  executed  in  England  under 
11  &  12  Vict.  c.  42,  s.  13 ;  in  Scotland  under  31  &  32  Vict.  c.  107,  s.  4; 
and  in  Ireland  under  14  &  15  Vict.  c.  93,  s.  29,  on  indorsement  by  the 
chief  inspector,  or  a  deputy  or  assistant  inspector,  of  Irish  constabulary, 
or  by  a  justice  of  the  peace. 

Manx  warrants  are  backed  and  executed  in  England  under  11  &  12 
Vict.  c.  42,  s.  13,  and  in  Ireland  under  14  and  15  Vict.  c.  93,  s.  29,  after 
indorsement  by  a  chief  or  deputy,  or  assistant  inspector  of  constabulary, 
or  a  justice. 

Possessions  Abroad. — Fugitives  from  the  justice  of  the  British  Islands 
to  other  parts  of  the  empire  or  to  countries  to  which  the  Foreign  Juris- 
diction Acts  have  been  applied,  or  vice  versd,  and  from  one  British 
possession  or  group  of  possessions  to  another  such  possession  or  group, 
are  dealt  with  under  the  Fugitive  Offenders  Act,  1881  (44  &  45  Vict, 
c.  69),  which  replaced  an  earlier  Act  of  1843  (6  &  7  Vict.  c.  34),  and 
applies  to  offences  committed  before  its  passing  or  before  its  application 
to  a  particular  place  (s.  38). 

Part  I.  of  the  Act  empowers  the  arrest  on  an  indorsed  or  provisional 
warrant  (ss.  1,  2,  3,  26,  37)  of  persons  found  in  one  part  of  H.M.'s 
dominions  who  are  accused  of  committing  in  another  part  an  offence 
punishable  on  conviction  by  imprisonment  for  twelve  months  or  more 
with  hard  labour  (s.  9),  or  a  convict  under  British  sentence  who  is  at 
large  before  its  termination  (s.  34).  The  fugitive  on  arrest  is  brought 
before  a  magistrate,  and  if  there  is  evidence  to  raise  a  strong  or  probable 
presumption  of  guilt,  is  committed  and  returned  to  the  locus  delicti 
commissi  (ss.  5,  6),  see  B.  v.  Delisle,  1896,  5  Canada  Cr.  Cas.  210.  It  is 
only  in  a  clear  case  in  favour  of  the  accused  that  committal  should  be 
refused  {Re  Coutts,  1902,  22  N".  Z.  L.  E.  203) ;  but  he  is  entitled  to  challenge 
the  legality  of  his  detention  by  habeas  corpus  if  the  charge  is  frivolous 
or  his  detention  would  be  unjust,  or  if  not  conveyed  abroad  within  a 
month  of  committal,  to  be  discharged  (ss.  6,  7,  10).  A  provisional 
warrant  seems  necessary  to  justify  arrest  (Be  Holmes,  1903,  23  N.  Z.  L.  E. 
11;  Brown  v.  Lizars,  1905,  2  Australian  Commonwealth  L.  E.  837), 
where  the  English  cases  bearing  on  this  subject  are  collected.  The 
warrants  of  arrest  and  commitment  should  allege  or  show  an  offence 
within  the  scope  of  the  Act  {Be  Holmes,  1903,  23  N.  Z.  L.  E.  11). 
Judicial  notice  is  not  taken  in  England  of  the  law  of  another  part  of 
the  empire ;  the  committing  magistrate  may  not  order  surrender  unless 
he  has  evidence  before  him  that  the  offence  in  respect  whereof  surrender 
is  sought  comes  within  the  terms  of  sees.  9,  34  {Ex  parte  Percival,  [1907] 
1  K.  B.  696).  Under  some  colonial  laws  the  judge  takes  judicial  notice 
of  the  British  statutes  dealing  with  the  offence  in  question  (see  B.v. 
Bowe,  1903,  8  Canada  Cr.  Cas.  28) ;  and  the  New  Zealand  Act,  5  Edw.  vii., 
No.  16,  simplifies  the  proof  in  New  Zealand  of  the  law  of  other  parts  of 
the  empire.  By  a  bill  before  Parliament  in  the  session  of  1907,  it  is 
proposed  to  facilitate  the  proof  of  colonial  statute  law  in  the  United 
Kingdom.  On  arrival  at  the  locus  delicti  the  accused  must  be  tried 
within  six  months  of  arrival,  and  if  not  so  tried,  or  if  acquitted  on  trial, 
is  entitled  to  have  his  passage  paid  back  to  the  place  at.  which  he  was 
taken  or  to  which  he  was  going  when  arrested  (s.  8).         \,  ;. 
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Sees.  21,  29  deal  with  the  taking  of  evidence  and  punishment  of 
perjury,  and  sec.  24  with  the  issue  of  search  warrants. 

The  jurisdiction  to  issue  warrants  may  be  exercised  in  England  and 
Ireland  by  any  justice,  in  Scotland  by  a  sheriff  or  sheriff-substitute,  and 
in  Man  and  the  Channel  Islands  by  any  person  who  has  power  to  issue 
warrants  for  arrest  of  offenders.  The  hearing  under  sec.  6  must,  for 
England,  the  Isle  of  Man,  and  the  Channel  Islands,  be  at  Bow  Street 
Police  Court,  and  for  Ireland  before  a  police  magistrate  for  the  Dublin 
district,  and  for  Scotland  by  the  Sheriff  of  Edinburgh  (s.  30).  The 
hearing  magistrate  or  a  superior  Court  have  power  to  admit  the  accused 
to  bail  until  the  time  fixed  for  his  return  (B.  v.  Spilshury,  [1898] 
2  Q.  B.  615). 

Sees.  25,  28,  29,  30  provide  for  the  conveyance  for  the  fugitives  and 
their  recapture  on  escape. 

Inter-colonial  Extradition. — Part  II.  of  the  Act  (ss.  12-19,  31  deals 
with  the  inter-colonial  backing  of  warrants,  and  where  applied  gets  rid 
of  the  need  of  a  preliminary  inquiry,  under  Part  I.,  at  the  place  of 
arrest ;  and  empowers  the  conveyance  of  witnesses  from  colony  to 
colony  within  the  group  (s.  15).  The  Courts  of  a  colony  may  refuse  to 
return  a  prisoner  within  this  part  if  the  offence  is  trivial  {Ex  parte 
Counsel,  1887,  8  N.  S.  W.  Eep.  Law  315  ;  and  see  Kurtz  v.  Aitken, 
9  N.  Z.  L.  E.  673). 

This  part  has  been  applied  in  toto  to  the  following  groups  of 
colonies  : — Australasia,  i.e.  the  Australian  colonies,  New  Zealand,  and  Fiji 
(Order  in  Council,  Aug.  23,  1883);  South  African  possessions  and 
territories  (Order  in  Council,  Aug.  8, 1901);  West  African  possessions  and 
territories  (Order  in  Council,  June  11,  1902 ;  Asiatic  possessions,  i.e. 
East  Indies,  Ceylon,  and  Straits  Settlements  as  one  group,  and  Straits 
Settlements,  Hong  Kong,  and  Labuan  as  another  (Order  in  Council, 
Dec.  12,  1885);  Straits  Settlements  (Order  in  Coimcil,  July  15,  1904, 
as  to  offenders  from  the  federated  and  protected  Malay  States).  And  it 
has  been  applied  with  certain  limitations  to  the  West  Indian  colonies  by 
Order  in  Council  of  Nov.  29, 1884.  The  Orders  in  Council  in  force  at  the 
end  of  1903  are  collected  in  St.  E.  &  0.,  Eevised  1904,  vol.  v.,  tit. 
"  Fugitive  Criminal."  Those  since  issued  are  published  as  St.  E.  &  0. 
of  the  year  of  issue).  In  the  case  of  British  India,  arrangements  are  in 
force  as  to  the  reciprocal  surrender  of  offenders  in  that  country  and  in 
the  native  feudatory  states  (see  Ilbert,  Government  of  India,  2nd  ed.). 

Foreign  Jurisdiction  Orders. — Under  the  powers  given  by  sec.  36,  the 
Act  has  been  applied  wholly  or  in  part  to  areas  in  which  the  British 
Crown  has  foreign  jurisdiction  by  Orders  in  Council,  which  are  listed 
under  the  title  Foreign  Jurisdiction.  On  this  subject  see  Jenkyns, 
Foreign  Jurisdiction  of  the  Crown  ;  Ilbert,  Government  of  India,  2nd  ed. 
These  orders  supply  the  place  of  Extradition  Acts  and  Treaties  with 
the  countries  to  which  they  apply,  so  far  as  relates  to  the  surrender  of 
fugitives  from  British  justice.  As  to  trial  in  a  British  possession  for 
offences  in  a  foreign  jurisdiction  area,  see  Spilshcry  v.  B.,  [1899]  A.  C. 
392. 

Offences  in  Foreign  States. — Fugitives  from  foreign  justice  found  in 
British  dominions  and  Cyprus  are  dealt  with  under  the  Extradition 
Acts  (see  Extradition).  It  is  now  established  that  extradition  cannot 
be  granted  except  in  cases  falling  within  these  Acts  and  an  extradition 
treaty  in  force.  The  surrender  by  foreign  States  of  fugitives  from  the 
justice  of  any  part  of  the  British  Empire  is  obtained  under  the  treaty 
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with  the  State  in  which  they  have  taken  refuge  ;  or  in  some  cases  inde- 
pendently of  treaty  by  an  exercise  of  executive  power  by  such  foreign 
State  (see  Sinclair  v.  Lord  Advocate,  1890,  17  Eettie  (Justiciary  Cases), 
38).  The  fact  that  a  fugitive  from  British  justice  has  been  brought 
from  abroad  without  compliance  with  existing  treaties,  or  in  violation 
thereof,  or  by  kidnapping,  is  no  defence  on  his  trial  in  H.M.'s  dominions 
{Sinclair  s  Case,  supra  ;  Ex  parte  Scott,  1829,  9  Barn.  &  Cress.  446;  and 
cp.  Ex  parte  Brown,  U.  S.  1886,  28  Fed.  Eep.  653 ;  In  re  Parisot,  1889, 
5  T.  L.  K.  344).  On  a  trial  for  an  offence  not  disclosed  by  the  papers 
on  which  a  surrender  has  been  made  under  a  treaty,  sec.  19  of  the 
Extradition  Act,  1770,  seems  to  deprive  the  British  Courts  of  jurisdic- 
tion. But  the  mode  in  which  exception  should  be  taken  is  unsettled. 
It  seems  to  be  under  "not  guilty,"  or  by  motion  to  arrest  judgment ; 
and  not  by  plea  to  the  jurisdiction  {R  v.  Balfour,  1895,  30  L.  J.  News,  p. 
615).  The  views  of  American  lawyers  on  this  subject  are  stated  in 
U.  S.  V.  Rauscher,  1886,  119,  U.  S.  407. 

Supplementary.— ^QQ^.  20,  21,  23,  33,  35,  36  of  the  Fugitive  Offenders 
Act,  1881,  provide  for  the  cases  in  which  an  offence  may  be  tried  in 
two  or  more  British  possessions,  e.g.  when  committed  on  the  common 
boundary,  or  on  a  journey,  if  the  offender  is  a  British  subject,  or  the 
offence  can  be  shown  to  have  been  committed  within  British  territory. 
They  also  provide  for  the  mode  and  incidents  of  trial.  Sec.  32  em- 
powers colonial  legislatures  to  frame  machinery  for  carrying  the  Act 
into  effect  in  their  own  territory. 

[Authorities. — Biron  and  Chalmers  on  Extradition,  1903  ;  Clarke  on 
Extradition,  4th  ed.,  1903  ;  Stone,  Justices  Manual,  39th  ed.,  1907.] 

Fugitive  Slave. — See  Slave  Trade. 

Full. — As  to  cheques  "in  full  of  all  demands,"  see  Vol.  I.  p.  101. 
As  to  "full  and  complete  cargo,"  see  Vol.  11.  p  564;  Vol.  III.  p.  14.  As 
to  "  full  annual  rent  or  value,"  "  houses  rateable  to  the  relief  of  the 
poor,"  see  Rose  v.  Watson,  [1894]  2  Q.  B.  90.  As  to  "  full  and  valuable 
consideration  "  under  the  Georgian  Mortmain  Act,  see  Vol.  II.  p.  677. 
As  to  other  uses  of  the  term,  see  Stroud,  Jud.  Diet. 

Funds. — The  name  is  applied  generally  to  all  the  funded  debts 
of  the  Imperial  Government,  that  is  to  say,  debts  (or  stocks)  of  which 
the  capital  is  not  repayable,  or  is  repayable  only  after  long  periods  from 
the  original  loan.  Where  the  capital  is  not  repayable,  the  funds  are 
in  fact  perpetual  annuities.  Where  it  is  repayable  by  instalments  of 
principal  and  interest,  the  funds  are  terminable  annuities.  The  un- 
funded debt  principally  consists  of  money  due  upon  Exchequer  Bills 
at  short  dates  (see  as  to  these,  29  &  30  Vict.  c.  25).  Sometimes  the 
unfunded  debt  is  included  under  the  general  title  "Funds"  {e.g.  in 
Burdett). 

The  Funds  consist  of  the  following  securities : — 

(1)  The  2f  per  cent.  Consols,  formed  on  the  conversion  of  the  bulk  of 
the  older  3  per  cents,  (below  (2)),  under  the  National  Debt  Conversion 
Act,  1888,  51  &  52  Vict.  c.  2.  The  interest  upon  these  has  been  2J  per 
cent,  since  April  5, 1903.  The  stock  is  not  to  be  redeemed  before  April  5, 
1923.  The  dividends  on  this  and  the  other  stocks  enumerated  below  are 
payable  on  5th  January,  5th  April,  5th  July,  and  5th  October  in  every 
year.    There  is  a  small  amount,  about  £4,600,000,  of  other  2f  per  cent. 
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Consols  formed  on  the  attempted  conversion  of  1884  under  the  Act  47  & 
48  Vict.  c.  23.     This  was  not  redeemable  before  January  5, 1905. 

(2)  The  3  per  cent.  Consols,  first  formed  in  1751,  and  the  Eeduced 
3  per  cent.  Annuities  formed  in  1749  by  the  consolidation  of  older 
stocks,  and  redeemed  as  above  stated  in  1888.  See  the  National  Debt 
Act,  1870,  33  &  34  Vict.  c.  71. 

(3)  The  2J  per  cent.  Perpetual  Annuities  originally  created  in  1853 
(16  &  17  Vict.  c.  23),  Additions  were  made  to  this  stock  by  conversions 
under  the  Act  of  1884  {supra).  The  stock  was  not  redeemable  before 
January  5,  1905. 

(4)  Terminable  Annuities  created  under  various  Acts  (see  Burdett, 
1896  ed.,  p.  67). 

There  are  a  number  of  other  Government  stocks  of  small  amounts 
issued  under  special  Acts  upon  the  occasions  of  loans  for  particular 
purposes;  details  of  these  will  be  found  in  Burdett,  1896  ed.,  pp.  64-75. 

The  law  of  the  National  Debt  will  be  dealt  with  under  that  title. 
See  Fenn  on  the  Funds,  1898  ed. ;  Burdett,  uli  cit. ;  The  Stock  Exchange 
Year-Book,  1907,  p.  18 ;  and  the  title  National  Debt  in  the  Index  to  the 
Statutes. 

Funds  in  Court.— See  Pay-Office. 

Funeral  Expenses. — See  Burial;  Cremation;  Executors 
AND  Administrators. 

Funeral,  Offences  at. — See  Brawling;  Burial  Ground. 

Furious  Driving.— See  Cycling;  Driving;  and  Man- 
slaughter.— It  is  an  offence  against  sec.  76  of  the  Highways  Act,  1835, 
to  drive  any  carriage  furiously  so  as  to  endanger  the  life  or  limb  of  any 
passenger.  The  term  carriage  includes  bicycles  and  tricycles  {Taylor 
V.  Goodiuin,  1879,  4  Q.  B.  D.  228),  and  light  locomotives  (59  &  60  Vict. 
c.  36,  s.  1  (1)  (&)). 

Furious  driving  in  towns  is  punishable  under  sec.  28  of  the  Towns 
Police  Clauses  Act,  1847,  10  &  11  Vict.  c.  89,  which  is  incorporated  in 
the  Public  Health  Act,  1875  (by  sec.  171). 

Besides  the  general  and  special  regulations  made  as  to  the  speed  of 
motor  cars,  penalties  are  imposed  on  persons  who  drive  motor  cars  on 
public  highways  recklessly  and  negligently,  or  at  a  speed  or  in  a  manner 
dangerous  to  the  the  public  (3  Edw.  vii.  c.  36,  s.  1).  See  Locomotive  ; 
Motor  Car. 

Where  death  is  caused  by  the  furious  driving  of  any  vehicle,  the 
driver,  if  grossly  negligent  or  reckless,  is  liable  to  conviction  for  man- 
slaughter (see  Arch.  Cr.  PL,  23d.  ed.,  801,  and  Manslaughter);  and 
sec.  35  of  the  Offences  against  the  Person  Act,  1861,  makes  it  a  mis- 
demeanor to  do  or  cause  any  bodily  harm  to  any  person  by  wanton  or 
furious  driving  of  any  carriage  or  vehicle.  The  person  liable  is  the  person 
in  charge  of  the  vehicle.  The  punishment  is  imprisonment  for  not  more 
than  two  years,  with  or  without  hard  labour  and/or  fine.  Vehicle  includes 
a  bicycle  {B.  v.  Barker,  1895,  59  J.  P.  793). 

Furlough. — Leave  of  absence  from  duty  granted  to  soldiers; 
the  length  of  time  and  conditions  being  stated  on  the  furlough  paper. 
The  soldier  remains  under  orders,  and  if  without  leave  he  quits  the 
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place  to  which  he  has  permission  to  go,  or  if  he  disguises  or  conceals 
himself  so  that  orders  cannot  reach  him,  or  otherwise  so  acts  as  to 
furnish  proof  of  an  intention  not  to  return  to  duty  (though  on  furlough 
at  the  time),  he  may  be  tried  for  desertion  {q.v.).  By  sec.  173  of  the 
Army  Act,  1881,  44  &  45  Vict.  c.  58,  a  soldier  who  is  detained  by  sick- 
ness, or  other  casualty,  may,  if  there  is  not  any  officer  in  the  performance 
of  military  duty  of  the  rank  of  captain,  or  of  higher  rank,  within  con- 
venient distance  of  the  place,  obtain  an  extension  of  furlough  for  not 
more  than  a  month,  from  any  justice  of  the  peace  who  is  satisfied  of  the 
necessity  of  such  extension.  The  justice  must  immediately  by  letter 
certify  as  to  the  extension  and  the  cause  thereof  to  the  commanding 
officer  of  the  soldier,  or  to  a  Secretary  of  State. 

If  the  soldier  (s.  27)  makes  a  wilfully  false  statement  to  any  military 
officer  or  justice  in  respect  of  his  prolongation  of  furlough,  he  is,  on  con- 
viction by  court-martial,  liable  to  imprisonment  or  such  less  punishment 
as  is  provided  by  sec.  44. 

In  the  navy,  absence  beyond  the  period  of  leave  granted  [or  acts 
showing  an  intention  not  to  return  to  duty]  may  also  be  evidence  of 
desertion.  By  sec.  23  of  the  Navy  Discipline  Act,  1866,  29  &  30  Vict, 
c.  109,  a  person  who  (without  being  guilty  of  desertion  or  of  improperly 
leaving  his  ship  or  place  of  duty)  is  absent  without  leave,  is  liable  to 
imprisonment  for  not  exceeding  ten  weeks  with  or  without  hard  labour, 
and  forfeiture  of  wages,  and  other  benefits  as  prescribed  by  the  Admiralty 
Regulations.  No  provision  is  made  in  the  Naval  Acts  for  extension  of 
furlough  by  the  intervention  of  a  justice  in  case  of  sickness,  etc.,  as 
above  stated,  for  soldiers. 

See  Army  ;  Navy. 

[Authorities. — Mamial  of  Military  Laiu,  War  Office,  1899 ;  King's 
Regulations  for  the  Army,  arts.  1933-1951 ;  Stevens,  Gifford,  and 
Smith,  Criminal  Law  of  the  Navy,  1901 ;  Admiralty  Regulations, 
arts.  744-753.] 

Furnaces. — See  Chimneys;  Nuisance. 

Furnished  Lodgings-— See  Apartments;  Lodger;  Lodg- 

ING-HOUSE. 

Furniture. — See  Bills  of  Sale;  Fixtures;  Heirlooms; 
Order  and  Disposition;  Hiring  Agreement. 

Furnival's  Inn.— See  Inns  of  Court. 

Further  Assurance.— The  covenants  for  seisin,  right  to 
convey,  quiet  enjoyment,  freedom  from  incumbrances,  and  further  assur- 
ance constitute,  in  the  order  mentioned,  the  ordinary  covenants  for  title 
as  inserted  in  a  conveyance.  The  covenant  for  further  assurance  is  to 
the  effect  that  the  vendor  and  his  heirs,  and  all  and  every  person  or 
persons,  claiming  by,  from,  through,  under,  or  in  trust  for  him  or  them, 
will  from  time  to  time,  and  at  all  times,  at  the  request  and  cost  of  the 
purchaser,  or  any  person  deriving  title  under  him,  execute  and  do  all 
such  lawful  assurances  and  things  for  further  and  more  perfectly 
assuring  the  subject-matter  of  the  conveyance  to  the  purchaser,  and 
those  deriving  title  under  him,  as  by  him  or  them,  or  any  of  them,  shall 
be  reasonably  required. 
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Express  covenants  of  this  kind  are  now  of  comparatively  rare  occur- 
rence, conveyancers  relying  on  the  provisions  of  the  Conveyancing  Act, 
1881,  44  &  45  Vict.  c.  41. 

Those  provisions  relating  to  the  covenant  for  further  assurance 
among  other  covenants  for  title  and  the  construction  and  effect  of  such 
covenants  generally  will  be  found  infra  tit.  Title,  Covenants  for. 

By  virtue  also  of  certain  other  statutes,  of  which  the  Lands  Clauses 
Consolidation  Act,  1845,  is  the  most  important,  a  covenant  for  {inter  alia) 
further  assurance  is  implied  by  the  use  of  the  word  grant  by  the  con- 
veying party  in  the  conveyance.  As  to  this,  and  also  the  old  law  on  the 
implied  covenants  for  title  created  by  the  use  of  that  word,  see  Grant, 
and  Hargrave  and  Butler's  note  to  Co.  Litt.  s.  384a. 

As  to  the  liability  of  the  covenantor  under  his  covenant  (whether 
express  or  implied),  it  may  be  stated  generally  that  in  covenanting  to  do 
all  such  acts  as  may  be  reasonably  required  for  the  further  assurance  of 
the  property  conveyed,  he  undertakes  to  perfect,  so  far  as  shall  at  any 
time  be  in  his  power,  the  title  he  professes  to  give.  He  does  not  there- 
fore commit  a  breach  of  his  covenant  if  he  is  prevented  from  executing 
such  further  assurance  by  the  act  of  God ;  and,  in  any  case,  he  is  entitled 
to  reasonable  time.  It  is  doubtful  whether,  under  a  covenant  for  further 
assurance,  a  purchaser  can  subsequently  demand  a  covenant  for  produc- 
tion of  title-deeds  which  he  has  originally  neglected  to  have  inserted  in 
his  conveyance  (cp.  the  cases  Hallet  v.  Micldleton,  1826,  1  Russ.  243;  38 
E.  R.  95;  and  Fain  v.  Ayers,  1826,  2  Sim.  &  St.  533;  57  E.  R.  450;  25 
R.  R.  264;  note  to  1  Russ.  259 ;  38  E.  R.  101 ;  25  R.  R.  264). 

Covenants  for  further  assurance  are  to  be  construed  strictly,  and 
unless  there  are  words  in  a  conveyance  to  show  that  it  was  intended  that 
such  a  covenant  shall  extend  to  enlarging  the  estate  conveyed,  and  to 
barring  an  interest  in  persons  other  than  the  grantor,  the  Courts 
will  not  decree  specific  performance  {Davis  v.  Tollemache,  1856,  2  Jur. 
N.  S.  1181).  But  where  a  tenant  in  tail  in  remainder  barred  his  estate 
tail  without  the  protector's  consent,  and  then  conveyed  all  his  estate 
and  interest  to  a  purchaser,  covenanting  at  the  same  time  "  to  execute 
every  such  disentailing  or  other  assurance  as  might  be  necessary  to  vest 
the  premises  in  the  purchaser,"  the  Court  on  the  death  of  the  protector 
of  the  settlement  decreed  specific  performance  of  the  covenant  in  favour 
of  the  purchaser  {Banhes  v  Small,  1887,  36  Ch.  D.  716). 

Further  Consideration. — Where,  on  the  hearing  of  a 
motion  for  judgment,  or  on  a  motion  for  a  new  trial,  the  Court  is  of 
opinion  that  it  has  not  sufficient  materials  before  it  to  enable  it  to  give 
judgment,  it  may  direct  the  motion  to  stand  over  for  further  considera- 
tion, and  direct  such  issues  or  questions  to  be  tried  or  determined,  and 
such  accounts  and  inquiries  to  be  taken  and  made  as  it  may  think  fit 
<R.  S.  C,  1883,  Order  40,  r.  10). 

Order  36,  r.  39,  originally  provided  that  the  judge  might,  at  or  after 
the  trial,  direct  judgment  to  be  entered  for  any  or  either  party,  or  adjourn 
the  case  for  further  consideration,  or  leave  any  party  to  move  for  judg- 
ment. The  present  rule,  however,  which  was  introduced  in  1892,  makes 
it  obligatory  on  the  judge  at  the  trial  to  direct  judgment  to  be  entered 
at  or  after  the  trial,  and  no  motion  for  judgment  is  necessary  to  obtain 
5uch  judgment.  This  latter  provision  applies  mainly  to  actions  in  the 
Queen's  Bench  Division  in  which  there  has  been  a  trial  with  a  jury.  In 
the  Chancery  Division,  on  the  other  hand,  an  action  is  usually  heard  on 
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motion  for  judgment.  In  such  cases,  where  it  appears  that  in  order  to 
do  complete  justice  it  is  necessary  that  further  information  should  he 
furnished  to  the  Court,  the  judgment  directs  such  accounts  and  inquiries 
as  the  circumstances  require,  to  be  taken  and  made,  and  adjourns  further 
consideration  of  the  action,  which  takes  place  after  the  Master  has  made 
his  certificate  answering  such  accounts  and  inquiries.  Further  considera- 
tion, therefore,  is  mainly  confined  to  cases  in  the  Chancery  Division, 
and  will  be  so  considered  in  this  article. 

Setting  Down  in  Chancery  Divisioii. — When  any  cause  or  matter  in 
the  Chancery  Division  has  been  adjourned  for  further  consideration,  the 
same  may,  after  the  expiration  of  eight  days,  and  within  fourteen  days 
from  the  filing  of  the  Master's  certificate,  be  set  down  in  the  cause-book 
for  further  consideration,  on  the  written  request  of  the  solicitor  for  the 
plaintiff  or  party  having  conduct  of  the  proceedings,  and  after  the  expira- 
tion of  such  fourteen  days,  on  the  written  request  of  the  solicitor  for  the 
plaintiff  or  for  any  other  party.  The  order  adjourning  further  considera- 
tion and  an  office  copy  of  the  Master's  certificate  must  be  produced  on 
setting  down.  The  cause  or  matter  when  set  down  will  not  come  on  for 
hearing  until  after  the  expiration  of  ten  days  from  the  day  of  setting 
down  (Order  36,  r.  21,  taken  from  21  C.  0.,  r.  10), 

Wliere  Proceedings  Originated  in  Chambers. — Where  a  matter  origi- 
nating in  chambers  has,  at  the  hearing,  been  adjourned  for  further 
consideration  in  chambers,  it  may  be  brought  on  for  hearing  on  summons 
after  the  expiration  of  eight  days  and  within  fourteen  days  from  the 
filing  of  the  Master's  certificate  (Order  55.  r.  72).  It  is  submitted  that 
the  clear  language  of  the  rule  shows  that  it  was  not  intended  to  apply 
to  all  proceedings  originating  in  chambers  in  which  further  consideration 
is  reserved,  but  only  where  it  is  reserved  to  be  heard  in  chambers. 
Difficulty  is  often  caused  by  losing  sight  of  this  distinction.  For 
instance,  where  an  originating  summons  for  general  or  partial  adminis- 
tration has  been  issued  under  the  provisions  of  Order  55,  r.  3,  if  the 
order  does  not  expressly  reserve  further  consideration  in  chambers,  the 
hearing  will  take  place  in  Court,  unless  the  case  can  be  brought  within 
the  provisions  of  Order  55,  r.  2  (16)  (see,  however,  contra,  In  re  Glasson, 
Glasson  v.  Glasson,  1893,  W.  N.  85,  in  which  a  contrary  view  was 
expressed  by  Kekewich,  J.  The  case  is  not  followed  in  the  other 
chambers). 

Order  55,  r.  2  (16),  provides  that  applications  for  orders  on  further 
consideration  may  be  heard  in  chambers,  where  the  order  to  be  made  is 
for  the  distribution  of  an  insolvent  estate,  or  for  the  distribution  of  the 
estate  of  an  intestate,  or  for  the  distribution  of  a  fund  among  creditors 
or  debenture-holders.  With  regard  to  this  rule,  it  may  be  noticed  that, 
even  in  cases  within  it,  if  there  be  circumstances  of  exceptional  difficulty, 
the  further  consideration  may  be  adjourned  to  be  heard  in  Court  (In  re 
Barber,  Burgess  v.  Vinnicombe,  1886,  31  Ch.  D.  665). 

Notice  of  Setting  Doiun. — Notice  of  setting  down  the  action  on  further 
consideration  should  be  given  to  all  parties  to  the  action,  including  those 
who  have  been  served  with  notice  of  judgment  and  have  appeared  under 
Order  16,  r.  41.  But  where  such  parties  have  not  appeared,  notice  need 
not  be  given  to  them  (In  re  Bolfe,  Tyson  v.  Johnson,  1894,  70  L.  T. 
624),  except  where  an  order  is  sought  against  them  personally  {In  re 
Bees,  Bees  v.  George,  1880,  15  Ch.  D.  490).  Purchasers  of  real  estate  sold 
under  order  of  the  Court,  and  parties  who  have  obtained  stop-orders  on 
a  fund  proposed  to  be  dealt  with  by  the  order,  must  be  served.     A  pur- 
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chaser  who  has  obtained  his  conveyance  will  not  be  allowed  his  costs  if 
he  appears  {Barton  v.  Latour,  1854,  18  Beav.  526  ;  52  E.  E.  207;  Nohle 
V.  Stow,  1861,  30  Beav.  272  ;  54  E.  E.  894). 

Evidence. — As  a  rule,  the  Court  does  not  admit  evidence  filed  after 
the  Master's  certificate,  but  under  Order  37,  r.  1,  such  evidence  may  be 
admitted  if  the  circumstances  of  the  case  require  it  {May  v.  Newton, 
1887,  34  Ch.  D.  347;  and  see  In  re  Michael,  Dessau  v.  Lewin,  1885, 
62  L.  T.  342 ;  In  re  Bevill,  Leigh  v.  Rnmney,  1886,  55  L.  T.  542).  Where 
it  is  intended  to  read  evidence  on  the  hearing,  notice  of  intention  to  use 
it  must  be  given  {In  re  Chennell,  Jones  v.  Chennell,  1878,  8  Ch,  D.  492). 
Whether,  where  there  is  no  summons  to  vary  the  certificate,  the  affidavits 
referred  to  in  the  certificate  can  be  read  in  Court,  qucere  {In  re  Brier, 
Brier  v.  Evison,  1884,  26  Ch.  D.  242). 

Summons  to  Vary  the  Certificate. — If  any  party  is  dissatisfied  with  the 
finding  of  the  Master,  he  should  issue  a  summons  to  vary  the  certificate, 
and  will  not  be  heard  to  object  to  it  unless  he  has  adopted  that  course 
{Smith  V.  Armstrong,  1856,  6  De  G.,  M.  &  G.  150 ;  43  E.  E.  1188 ;  Lamh 
V.  Orton,  1859, 8  W.  E.  111).  Where  a  summons  to  vary  has  been  issued, 
it  will  be  adjourned  into  Court  to  come  on  with  the  hearing  on  further 
consideration  {Cromptoii  v.  Huber,  1855,  3  W.  E.  347 ;  Hudson  v.  Car- 
michael,  1854,  18  Jur.  852). 

The  Hearing. — Interest  may  be  charged  on  balances  found  due  from 
an  accounting  party,  although  the  question  has  not  been  reserved  by  the 
original  judgment  (Daniell's  Ch.  Br.,  p.  950,  and  cases  there  cited).  But 
where  there  was  no  fiduciary  relationship  between  the  parties,  the  Court 
refused,  on  further  consideration,  to  charge  the  defendants  with  interest 
on  sums  found  due  from  them  {Bhillips  v.  Homfray,  1890,  44  Ch.  D.  694). 
Wilful  default  will  not  be  charged  on  further  consideration  where  the 
original  judgment  has  not  been  made  on  that  footing  {Laming  v.  Gee, 
1878,  10  Ch.  D.  715),  unless  it  has  been  alleged  and  a  case  has  been 
made  for  it  on  the  pleadings  {Barber  v.  Machrell,  1879,  12  Ch.  D.  558) ; 
In  re  Symons,  Luke  v.  Tonkin,  1882,  21  Ch.  D.  757 ;  Mayer  v.  Mayer, 
1878,  8  Ch.  D.  424,  explaining  Job  v.  Job,  1877,  6  Ch.  D.  562).  Generally, 
matters  raised  on  the  pleadings,  but  not  considered  at  the  original  hear- 
ing, and  in  respect  of  which  there  is  no  reservation  in  the  judgment,  will 
not,  as  a  rule,  be  dealt  with  on  further  consideration  {Bassingham  v. 
Sherborn,  1839,  9  Beav.  424;  50  E.  E.  407  ;  Morgan  v.  Morgan,  1849,  13 
Beav.  441;  51  E.  E.  170;  Legrand  v.  Whitehead,  1826,  1  Euss.  309;  38 
E.  E.  120  ;  25  E.  E.  56 ;  and  see  Hughes  v.  Jones,  1861,  3  De  G.,  F.  &  J. 
307  ;  45  E.  E.  897). 

On  a  summons  to  vary  a  certificate  the  judge  may  reconsider  a 
previous  decision  {Hewlings  v.  Graham,  1901,  70  L.  J.  Ch.  568). 

Costs. — Further  consideration  is  the  stage  of  the  action  at  which 
costs  are  usually  disposed  of,  so  far  as  they  were  left  open  at  the 
original  hearing.  An  order  on  further  consideration  which  directs 
payment  of  costs  in  a  particular  way,  and  does  not  reserve  subse- 
quent further  consideration,  nor  reserve  the  question  how  the  costs 
are  ultimately  to  be  borne,  ought  to  be  treated  as  final  {In  re  Boper, 
Taylor  v.  Bland,  1890,  45  Ch.  D.  126,  per  Fry,  L.J.,  at  pp.  138,  139, 
differing  from  the  majority  of  the  Court,  who  in  the  circumstances  of 
the  case  considered  the  directions  as  to  costs  contained  in  the  order  on 
further  consideration  as  having  been  given  for  convenience  only,  and 
altered  the  method  in  which  the  costs  were  directed  to  be  borne). 

Appeal. — By  Order  58,  r.  15  {a),  it  is  provided  that  the  time  for 
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appeal  against  an  order  made  on  the  further  consideration  of  a  cause, 
and  on  the  hearing  of  a  summons  to  vary  the  certificate  on  which  such 
order  is  made,  shall  be  the  same  as  the  time  for  appealing  against  the 
order  on  further  consideration.  The  object  of  the  rule  was  to  get  rid  of 
the  inconvenience  of  having  two  different  times  allowed  for  appealing 
from  two  different  parts  of  the  same  order,  and  it  was  held  to  apply 
where  orders  on  the  summons  to  vary  and  on  the  further  consideration 
were  drawn  up  separately  {Marslancl  v.  Hole,  1888,  40  Ch.  D.  110). 

[Authorities. — Daniell's  Ch.  Pr.,  7th  ed.,  pp.  942-952  ;  Seton's  Judg- 
Tiunts  and  Orders,  6th  ed.,  pp.  361-364.] 

Furze. — This  plant  is  also  described  as  gorse  or  whin. 

1.  The  right  to  cut  it  for  fodder  or  litter  on  common  lands  has  been 
established  in  several  cases,  though  such  right  does  not  come  under 
Estovers  (see  S7nith  v.  Brownloiv  {Earl),  1869,  L.  R.  9  Eq.  241 ;  Warvjick 
V.  Querns  College,  1871, L.  R.  6  Ch.  716  ;  i>6  la  Warr  {Earl)  v. Miles,  1881, 
17  Ch.  D.  535 ;  and  Hunter,  Open  Spaces,  2nd  ed.,  pp.  63  et  seq.). 

2.  Setting  fire  to  furze  is  punishable  under  sec.  17  of  the  Malicious 
Damage  Act,  1861.     See  Arson. 

Future. — As  to  the  principal  applications  of  this  term  in  law, 
see  Stroud,  Jud.  Bid.  As  to  meaning  of  "  future  goods,"  see  Sale  of 
Goods. 

Read  as  "former"  {Pasmore  v.  Huggins,  1855,  21  Beav.  103;  52 
E.  R.  798). 

As  to  covenants  to  settle  "  future  "  property,  see  In  re  Garnett,  1886, 
33  Ch.  D.  300;  In  re  MichelVs  Trusts,  1878,  9  Ch.  D.  5;  Grafftey  v. 
Hurfipage,  1838,  1  Beav.  46 ;  48  E.  R.  855 ;  49  R.  R.  284). 

A  person  who  agrees  to  pay  commission  to  an  agent  upon  his  sub- 
letting his  business  "at  any  future  date,"  means  sub-letting  within  a 
reasonable  time  and  not  indefinitely.  What  is  a  reasonable  time  is  a 
question  of  fact  to  be  determined  in  each  case  {Houghton  v.  Orgar,  1885, 

1  T.  L.  R.  653). 

The  words  "  or  other  future  estate  or  interest "  in  sec.  3  of  the  Real 
Property  Limitation  Act,  1833,  are  large  enough  to  comprehend  all 
executory  devises  {James  v.  Salter,  1837,  3  Bing.  K  C.  554 ;  43  R.  R. 
746). 

As  to  the  mortgage  of  a  ship  and  "future  cargo,"  see  Langton  v. 
Horton,  1842,  1  Hare,  549 ;  66  E.  R.  1149 ;  58  R.  R.  185). 

[Authority. — Stroud,  Jud.  Diet.] 

Future  and  After-acquired  Property.— An  assign- 
ment of  property  which  the  assignor  may  at  a  future  time  acquire,  is  in 
effect  an  agreement  to  assign  it  when  acquired  {Ramsden  v.  Smith,  1854, 

2  Drew.  298,  at  p.  306 ;  61  E.  R.  734) ;  but  as  such  it  is  binding  in  equity 
{ihid.,  and  Collyer  v.  Isaacs,  1881, 19  Ch.  D.  342,  at  p.  351).  ["  An  assign- 
ment for  value,  in  terms  present  and  immediate,  has  always  been  regarded 
in  equity  as  a  contract  binding  on  the  conscience  of  the  assignor  and  so 
binding  the  subject-matter  of  the  contract  when  it  comes  into  existence, 
if  it  is  of  such  a  nature  and  so  described  as  to  be  capable  of  being  ascer- 
tained and  identified  "  (Lord  Macnaghten  in]  Tailby  v.  Official  Receiver, 
1888, 13  App.  Cas.  523 ;  see  Re  Fitzgerald,  [1904]  1  Ch.  p.'  591).  Agree- 
ments of  this  kind  are  common  in  marriage  settlements,  in  the  form  of 
a  clause  providing  that  after-acquired  property  (usually  that  of  the  wife) 
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exceeding  a  certain  amount  in  value  shall  be  brought  into  settlement, 
the  object,  in  the  case  of  the  wife's  property,  being  to  exclude  the 
husband's  right  {In  re  Michell's  Trusts,  1878,  9  Ch.  D.  5).  If  the  wife 
survive,  and  in  the  absence  of  expressions  showing  a  contrary  intention, 
only  property  of  the  wife  the  title  to  which  accrues  during  the  coverture 
will  be  bound  (In  re  Edwards,  1873,  L.  R.  9  Ch.  97;  In  re  Coghlan, 
[1894]  3  Ch.  76);  but  it  is  otherwise  if  the  husband  survive  [and  after 
her  death  reduce  the  wife's  fund  into  possession,  for  then  the  fund 
will  be  bound]  {Fisher  v.  Shirley,  1889,  43  Ch.  D.  290).  Questions 
arising  on  the  construction  of  such  clauses  may  be  divided  into  those 
relating  (1)  to  the  liability  of  the  person  having  the  disposition  of  the 
property ,  and  (2)  to  the  inclusion  of  the  property  in  the  description 
contained  in  the  agreement.  (1)  If  in  an  antenuptial  settlement  there 
is  a  covenant  by  the  husband  alone,  he  alone  is  bound,  and  only  property 
over  which  he  has,  or  acquires,  actual  power  is  included;  the  wife's 
separate  estate  is  in  that  case  not  bound  {Tr avers  v.  Tr avers,  1840, 
2  Beav.  179 ;  48  E.  R.  1148 ;  50  R.  R.  151 ;  Young  v.  Smith,  1865,  L.  R. 
1  Eq.  180;  Brury  v.  Scott,  1840,  4  Y.  &  C.  Ex.  264).  Nor  is,  in  such 
case,  her  reversionary  interest  bound,  notwithstanding  the  recital  of  an 
agreement  to  settle  {Young  v.  Smith,  and  see  Dawes  v.  Tredwell,  1881, 
18  Ch.  D.  354),  unless  the  inference  of  intention  to  settle  is  inevitable 
{Caldwell  v.  Fellowes,  1870,  L.  R.  9  Eq.  410,  where  it  was  held  that  a 
joint-tenancy  was  severed).  [Nor  is,  in  such  case,  her  equitable  chose 
in  action  bound  {Be  Webb's  Trusts,  1877, 46  L.  J.  Ch.  769).]  Even  if  the 
covenant  is  by  both  husband  and  wife,  or  by  the  wife  alone,  or  if  the 
covenant  of  the  husband  alone  is  preceded  by  the  words  "  it  is  agreed," 
or  the  like,  yet  if  the  husband  alone  is  to  perform  the  settlement,  the 
wife  and  her  property  are  not  bound  {Dawes  v.  Tredwell,  ubi  supra ;  but 
see  Lee  v.  Lee,  1877,  4  Ch.  D.  175).  [The  distinctions  in  these  cases 
run  very  fine,  and  where  the  husband  covenanted  that  all  property  of 
the  wife  should  be  settled,  it  was  held  on  the  construction  of  the  deed 
that  she  was  bound  {Be  Haden,  [1898]  2  Ch.  220).]  If,  however,  the 
settlement  is  to  be  made  by  the  wife,  or  by  husband  and  wife,  or  by  all 
proper  parties,  or  by  parties  not  specifiea,  then  the  wife  is  bound  {Taivney 
V.  Ward,  1839,  1  Beav.  563 ;  48  E.  R.  1059 ;  In  re  de  Bos,  1885,  31 
Ch.  D.  81 ;  Butcher  v.  Bwtch&r-}^^.,  14  Beav.  222  ;  51  E.  R.  272).  If  the 
wife  has  married  while  an  infant,  she  may  confirm  the  settlement  after 
coming  of  age  {Wilder  y.  Figott,  1882,  22  Ch.  D.  263;  In  re  Hodson, 
[1894]  2  Ch.  421) ;  but  if  she  avoid  it,  she  cannot  be  put  to  her  election 
between  the  after-acquired  property  and  property  which  she  takes  under 
the  settlement  without  power  of  anticipation  {In  re  Vardon,  1885,  31 
Ch.  D.  275).  As  to  other  property,  see  Hamilton  v.  Hamilton,  [1892] 
1  Ch.  396 ;  and  as  to  avoidance  by  an  infant  husband,  see  Edwards  v. 
Garter,  [1893]  A.  C.  360.  With  regard  to  postnuptial  settlements,  the 
covenant,  though  expressed  to  be  by  husband  and  wife,  was,  prior  to 
the  M.  W.  P.  Act,  1882,  in  effect  the  husband's  alone  as  to  pro- 
perty not  settled  to  her  separate  use,  since  the  wife  was  under 
the  disability  of  coverture  {Anderson  v.  Abbott,  1857,  23  Beav.  457; 
53  E.  R.  180),  which  disability  is  not  removed  by  the  Infants'  Settle- 
ment Act  of  1855  {Seaton  v.  Seaton,  1888,  13  App.  Cas.  61 ;  cp. 
Harle  v.  Jarman,  [1895]  2  Ch.  419).  (2)  The  following  kinds  of 
property  are  excluded,  by  whomsoever  the  covenant  be  made,  unless 
expressly  referred  to : — Property  in  which  the  wife  takes  a  life-interest 
only  for  her  separate  use  {Townshead  v.  Harrowby,  1858,  27  L.  J.  Ch. 
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533);  property  given  for  purposes  or  on  trusts  inconsistent  with  the 
settlement  {Thornton  v.  Bright,  1836,  2  Myl.  &  Cr.  230  ;  40  E.  K.  628 ; 
45  R  R.  36;  cp.  In  re  Craivshay,  [1891]  3  Ch.  176);  [an  annuity  {Re 
Dowding's  Settlement,  [1904]  1  Ch.  441);  a  mere  spes  successionis  {Be 
Simpson,  [1904]  1  Ch.  1)] ;  and  property  given  with  a  restraint  on  anti- 
cipation {In  re  Currey,  1886,  32  Ch.  D.  361) ;  [but  only  to  the  extent  to 
which  the  restraint  applies  to  the  property  {Be  Bankes,  [1902]  2  Ch. 
333)].  But  a  mere  gift  for  separate  use,  and  not  for  life  only,  will  not 
exclude  the  property,  unless  the  covenant  does  so  {In  re  Allnutt,  1882, 
22  Ch.  D.  275) ;  nor  will  the  fact  that  the  interest  in  the  property  is  liable 
to  be  divested  by  the  exercise  of  a  power  of  appointment  {In  re  JVare, 
1890,  45  Ch.  D.  269);  [and  property  limited  to  such  purposes  as  the 
covenantor  shall  appoint,  and  in  default  of  appointment  to  him  or  her 
absolutely,  is  caught  by  the  covenant  {Be  O'Connell,  [1903]  2  Ch.  574)]. 
An  expression  of  a  donor's  intention  to  exclude  the  property  given  by 
him  from  the  covenant  will  not  exclude  it  {Scholfield  v.  Spooner,  1884, 
2Q  Ch.  D.  94);  and  the  M.  W.  P.  Act,  1882,  does  not  make  property 
separate  property  for  this  purpose  {In  re  Whitaker,  1887,  34  Ch.  D.  227 ; 
Hancock  v.  Hancock,  1888,  38  Ch.  D.  78;  Buckland  v.  Buckland,  [1900] 
2  Ch.  534).  But  the  covenant  does  not  compel  the  wife  to  disentail  for 
the  benefit  of  the  settlement  {Hilhers  v.  Parkinson,  1883,  20  Ch.  D.  200) ; 
and  savings  out  of  income  are  not  bound  by  it  {Finlay  y.  Darling,  [1897] 
1  Ch.  719;  Be  Clutterbuck's  Settlement,  [1905]  1  Ch.  200).  With  regard 
to  the  question  whether  the  covenant  includes  property  to  which  the 
wife  is  already  entitled  at  the  date  of  the  settlement,  or  only  property 
the  interest  in  which  accrues  subsequently,  there  has  been  a  long  series 
of  decisions,  sometimes  conflicting,  many  of  which  are  referred  to  in 
Williams  v.  Mercier,  1884,  10  App.  Cas.  1.  It  was  there  held  that 
property  belonging  to  the  wife  at  the  date  of  the  settlement  was 
included;  but  see  In  re  Garnett,  1886,  33  Ch.  D.  300;  and  also  In  re 
MichelVs  Trusts,  1878,  9  Ch.  D.  5,  where  it  was  held  that  property  con- 
tingent at  the  date  of  the  settlement,  and  having  become  vested  in 
•expectancy  during  the  coverture,  was  not  included.  As  to  the  method 
of  calculating  whether  the  property  is  within  the  specified  amount, 
•cp.  In  re  Mackenzie's  Settlement,  1867,  L.  R.  2  Ch.  345 ;  and  Hood  v. 
Franklin,  1873,  L.  R.  16  Eq.  496.  The  covenant  will  not  be  enforced  in 
favour  of  a  volunteer  at  his  suit  {In  re  Anstis,  1886,  31  Ch.  D.  596);  but 
it  may  be  enforced  by  one  party  to  it,  though  it  be  entirely  for  the 
benefit  of  a  volunteer  {Davenport  v.  Bishopp,  1843,  2  Y.  &  C.  C.  451 ; 
63  E.  R.  201 ;  60  R.  R.  234). 

See  also  Bills  of  Sale  ;  Husband  and  Wife  ;  Settlements  (in  the 
Precedents  to  which  article  will  be  found  forms  of  the  covenant). 

\_Authorities, — Norton  on  Deeds,  ch.  xxxiii. ;  Appendix  to  Sweet's 
•Concise  Precedents  in  Conveyancing,  3rd  ed.,  1884;  Watson's  Compendium 
of  Equity,  vol.  i.  pp.  660  sqci.,  2nd  ed.,  1886 ;  Key  and  Elphinstone's 
Conveyancing,  8th  ed.,  vol.  ii.  pp.  511-516.] 


Gain. — As  to  the  meaning  of  this  term  in  the  phrase  "an  associa- 
tion carrying  on  business  for  the  acquisition  of  gain,"  which  must  be 
registered  under  the  Companies  Acts,  see  Vol.  III.  p.  255.  The  "  gains  " 
•of  a  trade,  for  purposes  of  the  Income  Tax  Act,  are  that  which  is  gained 
by  the  trading,  for  whatever  purpose  it  is  used,  whether  it  is  gained  for 
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the  benefit  of  the  community  or  for  the  benefit  of  individuals.  Whether 
the  benefit  is  to  be  obtained  by  dividends  or  by  lightening  and  diminu- 
tion of  public  burdens,  it  is  all  the  same  (see  Mersey  Docks  v.  Lucas,  1888, 
8  App.  Gas.  891).  See  further,  Income  Tax;  Profits;  and  Stroud,  Jud. 
Diet,  s.v.  "  Gains." 


Ga.lIOWS. — The  structure  upon  which  persons  sentenced  to  death 
by  hanging  are  executed  under  English  law.  There  is  no  statute  or 
executive  order  prescribing  its  form.  Manorial  or  quasi-manorial  juris- 
diction of  pit  and  gallows  (fossa  et  furca)  existed  even  before  the 
Conquest.  They  ceased  in  England,  and  the  corresponding  heritable 
jurisdictions  were  abolished  in  Scotland.  The  primitive  gallows  waa 
the  bough  of  a  tree,  such  as  the  gallows  tree  still  shown  in  Braemar. 

The  next  form  was  that  of  a  bracket,  delineated  in  an  old  eyre  roll 
(1  Seld.  Soc.  Publ.,  frontispiece),  and  perpetuated  in  Punch  and  Judy 
shows.  The  third  form  in  use  at  Tyburn  in  the  eighteenth  century  is. 
delineated  in  the  11th  plate  of  Hogarth's  Apprentices,  and  that  used 
for  pirates  at  Execution  Dock  in  the  5th  plate  of  the  same  series. 
That  now  in  use,  which  is  erected  within  the  prison  (see  Capital 
Punishment),  is  two  upright  beams  with  a  cross-bar,  beneath  which 
is  a  scaffold  containing  a  drop  on  which  the  convict  is  placed,  which 
is  released  by  mechanism  when  the  fatal  noose  has  been  adjusted  by 
the  hangman. 

Gambia. — Area. — The  Gambia  is  a  British  colony  on  the  West 
Coast  of  Africa,  separated  from  Sierra  Leone  by  Senegambia,  which 
belongs  to  Prance  {q-v.).  The  colony  proper  is  by  far  the  smallest  of 
our  West  African  colonies  (see  Gold  Coast,  Sierra  Leone,  Southern 
Nigeria),  but,  as  in  the  case  of  the  other  three  colonies,  there  is  an 
extensive  hinterland  protectorate  (see  Gambia  Protectorate).  The- 
colony  consists  of  the  island  of  St.  Mary,  British  'Kommbo,  Albreda,  the 
Ceded  Mile,  and  McCarthy's  Island,  and  has  an  area  of  69  square  miles. 
— not  half  the  size  of  Eutlandshire. 

Early  History. — The  Gambia  was  discovered  by  the  early  Portuguese 
navigators.  In  1588  a  Patent  was  granted  by  Queen  Elizabeth  to  some 
merchants  of  Exeter  who,  thirty  years  later,  were  incorporated  as  "  The 
Company  of  Adventurers  of  London  trading  into  Africa."  The  second 
African  Company,  which  received  its  charter  from  Charles  I.  in  1631, 
was  the  first  company  to  deal  in  slaves.  After  1660  the  chief  trade 
of  that  company  was  in  slaves,  and  on  the  abolition  of  the  slave 
trade  (1807)  the  commerce  of  the  colony  languished.  In  1816  a  new 
settlement  was  formed  at  the  island  of  St.  Mary,  and  the  town  of 
Bathurst  was  commenced.  Under  the  Treaty  of  1783  (Hertslet's  The 
Map  of  Africa  by  Treaty,  vol.  ii.  p.  539),  which  gave  the  trading  rights 
to  England,  France  retained  a  factory  at  Albreda,  but  this  was  relin- 
quished in  1857  (see  London  Gazette,  April  7,  1857),  when  France  (q.v.), 
took  in  exchange  an  exclusive  sphere  in  Senegal. 

From  1807  the  colony  of  the  Gambia  was  under  the  government  of 
Sierra  Leone,  to  which  it  was  formally  annexed  fourteen  years  later 
(1  &  2  Geo.  IV.  c.  28).  In  1843  it  was  erected  into  a  separate  colony  by 
Charter  under  the  African  Government  Act  (6  &  7  Yict.  c.  13),  but  by 
further  Charter  of  February  19,  1866,  it  was  joined  with  the  three  other 
West  African  colonies  into  one  settlement.     In  1874  the  Gold  Coast- 
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and  Lagos  were  separated  from  the  group,  and  in  1888  the  Gambia 
became,  as  it  has  since  continued,  a  separate  Government. 

The  colony  as  now  bounded  was  acquired  at  various  dates  between  1823 
and  1845 — mainly  by  cession  from  the  Kings  of  Barra  and  'Kommbo. 

CoiistitiUion. — The  Government  of  the  colony  is  regulated  by  Letters 
Patent  of  November  28,  1888  (St.  E.  &  0.,  Kev.  1904,  vol.  vi.,  "  Gambia," 
p.  1),  under  which  there  is  a  Governor,  with  the  usual  powers  of  pardon 
and  appointment  of  judges  and  officials  (see  article  Colony),  and  a 
legislative  and  executive  council.  The  legislative  council  is  wholly 
nominated,  and  the  colony  is  therefore  purely  of  the  "Crown"  class 
{ihid).  Under  Ordinance  No.  7  of  1902  the  whole  of  the  colony,  with 
the  exception  of  the  island  of  St.  Mary,  is  placed  under  the  protectorate 
system,  for  which  see  article  Gambia  Protectorate. 

Laivs. — A  new  and  revised  edition  of  the  Statute  Laws  of  the  Colony 
and  Protectorate,  containing  all  the  ordinances  in  force  up  to  July  31, 
1900,  has  been  published  with  an  index,  in  conformance  with  Ordinance 
No.  7  of  1889. 

The  common  law  of  England  is  the  common  law  of  the  colony. 
Ordinance  No.  4  of  1889  declares  statutes  of  general  application,  which 
were  in  force  in  England  on  November  1,  1888,  to  be  in  force  in  the 
colony,  so  far  as  local  circumstances  or  the  jurisdiction  of  the  Supreme 
Court  of  the  colony  permit,  and  subject  to  any  existing  ordinances 
of  the  colony.  By  Ordinance  No.  14  of  1899,  the  following  Imperial 
Acts  are  specifically  declared  to  be  in  force  in  the  Colony : — 6  &  7  Vict, 
c.  85,  the  Evidence  Act,  1843;  11  &  12  Vict.  c.  42,  the  Indictable 
Offences  Act,  1848;  11  &  12  Yict.  c.  43,  the  Summary  Jurisdiction  Act, 
1848;  11  &  12  Vict.  c.  44,  the  Justices'  Protection  Act,  1848;  14  &  15 
Vict.  c.  99,  the  Evidence  Act,  1851 ;  14  &  15  Vict.  c.  100,  the  Criminal 
Procedure  Act,  1851 ;  16  &  17  Vict.  c.  83,  the  Evidence  Amendment 
Act,  1853;  17  &  18  Vict.  c.  125,  the  Common  Law  Procedure  Act, 
1854;  24  &  25  Vict.  c.  66,  as  to  Affirmations  (repealed  as  to  United 
Kingdom  by  Oaths  Act,  1888);  24  &  25  Vict.  c.  94,  the  Accessories  and 
Abettors  Act,  1861 ;  24  &  25  Vict.  c.  96,  the  Larceny  Act,  1861 ;  24 
&  25  Vict.  c.  97,  the  Malicious  Damage  Act,  1861 ;  24  &  25  Vict.  c.  98, 
the  Forgery  Act,  1861;  24  &  25  Vict.  c.  99,  the  Coinage  Offences  Act, 
1861 ;  24  &  25  Vict.  c.  100,  the  Offences  against  the  Person  Act,  1861 ; 
25  &  26  Vict.  c.  18,  the  Whipping  Act,  1862 ;  26  &  27  Vict.  c.  44,  the 
Garrotters  Act,  1863;  26  &  27  Vict.  c.  103,  the  Misappropriation  by 
Servants  Act,  1863 ;  28  &  29  Vict.  c.  18,  the  Criminal  Procedure  Act, 
1865;  30  &  31  Vict.  c.  35,  the  Criminal  Law  Amendment  Act,  1867; 
32  &  33  Vict.  c.  68,  the  Evidence  Further  Amendment  Act,  1869.  All 
laws  in  force  in  the  Gambia  Settlement  anterior  to  its  erection  into 
an  independent  colony  are  to  continue  in  force  by  Ordinance  No.  8 
of  1889. 

Ten  ordinances  passed  by  the  Governor  and  Council  of  Sierra  Leone 
were  declared  by  Ordinance  No.  6  of  1851  to  be  in  force  in  the  Gambia 
Settlement,  but  of  these  all  have  been  repealed  except  an  Ordinance  of 
May  25, 1829,  subjecting  real  estate  in  Sierra  Leone  to  payment  of  debts, 
and  an  Ordinance  of  January  3,  1832,  extending  the  application  of  the 
Act  to  amend  and  consolidate  the  law  relating  to  the  Abolition  of  the 
Slave  Trade  (5  Geo.  iv.  c.  113)  to  persons  not  British  subjects,  who 
commit  offences  against  British  subjects  without  the  jurisdiction  of  the 
colony  of  Sierra  Leone.  The  colonial  law  therefore  consists  of  the 
common   law  of  England,  together  with  numerous  Imperial  Acts  as 
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amended  by  Gambia  Ordinances,  of  the  two  Sierra  Leone  Ordinances 
and  of  Orders  in  Council. 

Courts  of  Law. — The  Supreme  Court  for  the  Gambia  was  established 
by  Ordinance  No.  2  of  1851,  but  is  now  regulated  by  Ordinance  No.  4  of 
1889,  under  which  it  has  all  the  powers  of  the  High  Court  of  Justice  in 
England  (except  Admiralty,  not  conferred  by  Act  of  Parliament),  and  of 
the  Lord  Chancellor  over  infants  and  persons  of  unsound  mind. 

Under  the  (Imperial)  West  African  Offences  Act,  1871,  34  &  35  Vict. 
c.  8,  the  Supreme  Court  has  jurisdiction  over  offences  committed  within 
twenty  miles  of  the  colony  or  the  adjoining  protectorate. 

The  chief  magistrate,  who  is  named  and  appointed  by  His  Majesty, 
constitutes  the  Supreme  Court. 

The  Court  of  Eequests  was  established  by  Ordinance  No.  1  of  1844, 
and  is  now  regulated  by  Ordinance  No.  15  of  1899.  It  has  civil  juris- 
diction up  to  £50,  and  an  appeal  lies  to  the  Supreme  Court  in  respect 
of  judgments  exceeding  £5.  The  Court  of  Eequests  is  constituted  of 
the  chief  magistrate  or  two  commissioners  of  the  Court. 

There  are  also  police  Courts,  which  are  regulated  by  Ordinance  No.  3 
of  1855,  as  amended  by  Ordinance  No.  12  of  1897.  At  least  two  justices 
of  the  peace  for  the  town  or  district  in  which  the  Court  is  held  must  be 
present  to  constitute  a  Court. 

By  Ordinance  No.  10  of  1905  a  Mohammedan  Court  was  established 
at  Bathurst,  constituted  of  a  cadi,  who  is  appointed  by  the  Governor. 
It  has  jurisdiction  in  all  matters  affecting  Mohammedan  natives  as 
far  as  they  relate  to  civil  status,  marriage,  donations,  testaments,  and 
guardianship;  and  the  procedure  is  according  to  Mohammedan  law. 
Appeal  lies  to  the  Supreme  Court,  where  a  person  learned  in  Moham- 
medan law  is  to  sit  as  assessor  to  the  chief  magistrate  for  advisory 
purposes  alone. 

Under  Order  in  Council  of  November  24, 1891  (St.  E.  &  0.,  Eev.  1904, 
vol.  vi.,  "  Gambia,"  p.  5),  an  appeal  lies  from  the  Supreme  Court  of  the 
colony  to  that  of  Sierra  Leone  (^'.'y.),  and  therefrom  to  His  Majesty  in 
Council.     (For  conditions  of  appeal,  see  Privy  Council.) 

Aiyplication  of  Imjierial  Ads. — The  Imperial  Coinage  Acts  have  been 
put  in  force  in  the  colony  {ibid.,  vol.  ii.,  "Coin,  Colonies,"  p.  114),  but 
under  Orders  in  Council  of  June  10,  1843,  June  30, 1852,  and  November 
28,  1874  {ihicl.,  pp.  13-17),  various  foreign  coins,  including  gold  of  the 
United  States  and  five-franc  pieces  of  the  Latin  union  are  current  in 
addition  to  the  imperial  currency. 

Sec.  20  of  Sir.  W.  Harcourt's  Death  Duties  Act  has  been  applied  to 
the  colony  {fhicl.,  vol.  iv.,  "Death  Duties,"  p.  3),  and  for  the  purpose 
of  the  inter-colonial  backing  of  extradition  warrants  the  Gambia  has 
been  grouped  with  our  other  West  African  colonies  and  protectorates 
{jhid.,  "Fugitive  Criminal,"  vol.  v.,  p.  330).  The  revenues  of  the  colony 
have  been  made  applicable  to  superannuation  allowances  {ihid.,  vol.  ix., 
"  Pension,"  p.  25). 

[See  Colonial  Office  List,  1907;  Journal  of  Comparative  Legisla- 
tion, vol.  i.,  p.  378 ;  The  Ganibia  Colony  and  Protectorate,  by  F.  Bisset 
Archer.] 

Gambia  Protectorate-— ^rm. — The  Gambia  Protectorate 
extends  on  both  sides  of  the  river  Gambia  for  250  miles  from  its  mouth. 
As  stated  in  the  article  Gambia,  all  that  colony  except  the  island  of  St. 
Mary  is  administered  with   the   protectorate,  and    the   total  area  so 
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administered  is  nearly  4000  square  miles — about  the  size  of  the  East 
and  West  Hidings  of  Yorkshire. 

Earlier  History. — The  protectorate  is  of  recent  establishment,  dating 
from  agreements  made  between  1893  and  1901  with  the  different 
chiefs. 

Administration. — The  Government  of  the  protectorate  is  regulated  by 
Order  in  Council  of  November  23,  1893  (St.  K.  &  0.,  Eev.  1904,  vol.  v., 
"  Foreign  Jurisdiction,"  p.  143),  under  which  the  legislative  powers  are 
in  the  legislative  council  of  the  adjoining  colony. 

The  Supreme  Court  of  the  Gambia  has  jurisdiction  as  to  crimes  and 
offences  committed  within  twenty  miles  of  the  boundary  of  the  pro- 
tectorate (Imperial  Act,  34  &  35  Vict.  c.  8). 

Ordinances. — The  chief  Gambia  Ordinances  which  apply  to  the  pro- 
tectorate are  the  following  : — 

No.  7  of  1902,  which  provides  for  the  management  of  the  protectorate 
and  for  the  administration  of  justice  therein. 

No.  5  of  1906,  abolishing  slave-dealing  in  the  protectorate. 

No.  7  of  1895,  providing  for  the  raising  and  collecting  of  a  revenue  in 
the  protectorate  by  imposing  a  yard  tax. 

No.  13  of  1895,  regulating  the  granting  of  trade  licences  in  the  pro- 
tectorate, as  amended  by  No.  1  of  1904. 

No.  6  of  1896,  providing  for  the  management  of  public  lands  in  the 
protectorate. 

No.  2  of  1900,  enforcing  the  title  of  trustees  and  assignees  under  the 
bankruptcy  laws  of  the  United  Kingdom  to  property  in  the  colony  and 
protectorate. 

No.  5  of  1900,  regulating  the  granting  of  patents  for  inventions  as 
amended  by  No.  5  of  1904, 

No.  6  of  1900,  providing  for  the  registration  of  trade  marks  as 
amended  by  No.  6  of  1904. 

No.  13  of  1903,  regulating  the  sale  of  liquor. 

For  the  purpose  of  the  inter-colonial  backing  of  extradition  warrants 
the  whole  of  the  British  colonies  and  protectorates  on  the  West  Coast 
have  been  grouped  together  (St.  E.  &  0.,  Eev.  1904,  vol.  v.,  "Fugitive 
Criminal,"  p.  330). 

Courts  of  Law. — The  Supreme  Court,  the  police  Court,  and  the  Court 
of  Bequests  at  Bathurst,  and  any  other  Courts  of  law  of  the  colony,  are 
declared  by  Ordinance  No.  7  of  1902  to  have,  in  respect  of  matters 
occurring  within  the  protectorate,  the  same  jurisdiction,  civil  and 
criminal,  original  and  appellate,  as  they  respectively  possess  in  respect 
of  matters  occurring  within  the  colony.  Appeals  in  protectorate  cases 
lie  from  the  Court  of  Bequests  and  the  police  Court  at  Bathurst  to  the 
Supreme  Court  of  the  colony,  and  from  the  Supreme  Court  to  the  Supreme 
Court  of  the  colony  of  Sierra  Leone. 

There  is  in  every  district  a  Court,  styled  the  Native  Tribunal,  which 
is  constituted  by  three  or  more  native  members  appointed  by  the 
Governor,  or  by  a  Commissioner  sitting  alone,  or  along  with  one  or  more 
native  members.  The  jurisdiction  of  these  native  tribunals  in  criminal 
matters  is  the  same  as  that  possessed  by  the  police  Court  at  Bathurst, 
and  in  civil  matters  the  same  as  that  of  the  Court  of  Bequests.  In  civil 
matters,  however — {a)  the  defendant  must  be  resident  in  the  district,  or 
{!))  in  the  case  of  lands  which  are  the  subject  of  any  action,  they  must  be 
situate  within  the  district ;  or  (c)  in  matters  relating  to  the  succession  to 
the  estate  of  any  deceased  person,  such  person  must  have  been  resident 
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within  the  district  at  the  time  of  his  decease.    Appeals  lie  to  the  Supreme 
Court  of  the  colony. 

[See  F.  Bisset  Archer,  The  Gambia  Colony  and  Protectorate.] 

Gambling.— See  Betting-House;   Gaming  (and  Wagering); 
Gaming-House. 

Gamekeeper-— See  Game  Laws. 
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The  game  laws  are  a  series  of  statutes  passed  with  the  object  of 
protecting  persons  who  have  exclusive  or  concurrent  sporting  rights 
over  lands,  from  the  invasion  of  the  lands,  and  the  capture  or  killing 
thereon  of  certain  wild  animals  by  trespassers.  The  cause  or  excuse  for 
the  passing  of  these  statutes  is  that  wild  animals,  even  when  valuable 
for  food,  are  not  the  subject  of  larceny  (E.  v.  Townley,  1871,  L.  R 
1  C.  C.  K.  315),  and  that  it  has  been  deemed  desirable  to  create  the 
special  crimes  known  as  "poaching"  rather  than  to  apply  the  law  of 
larceny,  so  as  to  vest  in  the  owners  or  occupiers  of  land  an  absolute 
property  in  wild  animals  found  thereon. 

Game  Defined. — 1.  The  most  general  statutory  definition  of  game 
is  that  of  the  Night  Poaching  Act,  1828,  9  Geo.  iv.  c.  69,  and  the 
Game  Act,  1831,  2  Will.  iv.  c.  32,  viz.,  "hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  blackgame,  and  bustards"  (s.  13). 

2.  The  Poaching  Prevention  Act,  1862,  25  &  26  Vict.  c.  114,  omits 
bustards,  but  adds  rabbits,  woodcock,  and  snipe  (s.  1). 

3.  The  Game  Licences  Act,  1860,  23  &  24  Vict.  c.  90,  further  adds 
quails,  landrails,  and  deer  (s.  2).  But  both  these  Acts  distinguish  between 
game  and  the  added  animals. 

The  eggs  of  game  birds,  and  of  swans,  ducks,  teal,  or  widgeon,  are 
protected  by  sec.  24  of  the  Act  of  1831  and  sec.  1  of  the  Act  of 
1862. 

The  general  provisions  of  the  Wild  Birds  Protection  Acts,  1880  to 
1904,  are  wide  enough  to  cover  all  these  birds  and  their  eggs.  Only 
wild  duck,  teal,  and  widgeon  are  included  in  the  schedule  of  the  Act 
of  1880  (43  &  44  Vict.  c.  35) ;  but  under  the  powers  of  adding  other 
birds  orders  have  been  made  in  many  counties  (Oke,  Game  Laivs,  4th 
ed.,  334),  which,  until  1899,  were  published  as  Statutory  Eules,  under 
the  Eules  Publication  Act,  1893.  Lists  of  the  orders  (which  are  all 
local)  are  printed  in  the  classified  local  lists  appended  to  the  annual 
volumes  of  Statutory  Eules  and  Orders. 

Close  Time. — Deer. — There  is  no  statutory  close  time  for  deer  in 
England ;  but  there  are  fence  months  in  which  deer  may  not  be  killed, 
during  which  forests  are  closed  to  commoners.     See  Fence  Months. 

Hares  and  Babbits. — There  is  no  statutory  close  time  for  killing  hares 
or  rabbits;  but  British  hares  or  leverets  may  not  be  sold  in  March, 
April,  May,  June,  and  July,  under  penalty  of  20s.  on  summary  con- 
viction (55  &  56  Vict.  c.  8,  ss.  2,  3,  4),  and  the  right  of  an  occupier  of 
land  to  kill  hares  and  rabbits  on  moorlands  and  unenclosed  lands  (not 
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arable)  is  limited  from  September  1  to  March  31  (43  &  44  Vict.  c.  47, 
8. 1  (3) ;  6  Edw.  vii.  c.  21,  s.  2).  Between  September  1  and  December  10 
the  right  may  not  be  exercised  by  the  use  of  firearms  (6  Edw.  vii.  c.  21, 
s.  6). 

The  close  times  for  wild  birds  are  as  follows : — 


England. 

Scotland. 

Ireland. 

Black-game, 

Between    Dec.    10 

Between    Dec.    10 

Between    Dec.    10 

(or  heath- 

and  Aug.  20,  ex- 

and Aug.  20  (13 

and  Aug.  12  (37 

fowl    (S.), 

cept   in   Devon, 

Geo.  III.  c.  54). 

Geo.  III.  c.  21,  L; 

m  0  0  r  - 

New  Forest,  and 

37  &  38  Vict.  c. 

game  (I.)), 

Somerset,  where 
it    is    Sept.     1, 
because    of    the 
fence  months. 

11).     See  Note. 

Bustard. 

Between  March   1 
and  Sept.  L 

None. 

None. 

Grouse     (or 

Between    Dec.    10 

Between    Dec.    10 

Between    Dec.    10 

muir-fowl, 

and  Aug.  12. 

and  Aug.  12  (13 

and  Aug.  12  (37 

or    r  e  d- 

Geo.  III.  c.  54). 

Geo.  III.  c.  21,  L; 

game). 

37  &  38  Vict.  c. 
11). 

Landrail. 

March  1  to  Aug.  1. 

March  1  to  Aug.  1. 

Between  Jan.  10 
and  Sept.  20  (37 
Geo.iii.c.21,  L). 

Partridge. 

Between  Feb.  1  and 

Between  Feb.  1  and 

Between  Feb.  1  and 

Sept.  1. 

Sept.  1  (39  Geo. 

Sept.  1  (62  Vict. 

III.  c.  34). 

C.1). 

Pheasant. 

Between  Feb.  1  and 

Between  Feb.  1  and 

Between  Feb.  1  and 

Oct.  1. 

Oct.  1  (13  Geo. 

Oct.  1  (28  &  29 

III.  c.  39). 

Vict.  c.  54). 

Ptarmigan. 

None. 

Between    Dec.    10 
and  Aug.  12  (13 
Geo.  III.  c.  39). 

See  Note. 

Quail. 

March  1  to  Aug.  1. 

March  1  to  Aug.  1. 

Between  Jan.  10 
and  Sept.  20  (37 
Geo.  III.  c.  21,  L). 

Other  wild 

March  1  to  Aug.  1. 

March  1  to  Aug.  1 . 

March  1  to  Aug.  1. 

birds. 

Wild  turkey. 

None. 

None. 

Between  Jan.  10 
and  Sept.  1  (27 
Geo.  III.  c.  35, 
s.  4,  L). 

Note. — As  regards  game  birds,  the  close  season  is  regulated  in  England  by  the 
Game  Act,  1831,  s,  3,  in  Scotland  and  Ireland  by  the  statutes  noted  in  the  table.  _  As 
regards  wild  birds  not  beins  game  birds,  the  close  time  depends  on  the  Wild  Birds 
Protection  Acts.  Game  birds  may  be  killed  on  the  first  and  the  last  of  the  days 
specified  in  the  table,  but  not  on  any  intervening  day.  In  the  Irish  and  Scotch  Acts 
the  word  black-game  is  not  used,  and  in  the  Irish' Act,  37  Geo.  iii.  c.  21,  it  would 
seem  that  "moor-game  and  heath-game"  are  meant  to  apply  to  black-game,  or 
ptarmigan,  or  both.     In  13  Geo.  in.  c.  54  (5),  heath-fowl  seems  to  mean  black-game. 

Game  may  not  be  killed  on  Sunday  or  Christmas  Day  (1831,  c.  32, 
s.  3;  Allen  v.  Thompson,  1870.  L.  K.  5  Q.  B.  336). 
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Other  Wild  Birds. — The  close  time  for  all  other  wild  birds  is  from 
March  1  till  August  1,  with  power,  under  the  Wild  Birds  Protection 
Acts,  to  extend  the  close  time,  or  absolutely  to  prohibit  the  capture  of 
all  wild  birds  or  particular  kinds.  The  orders  issued  by  the  Secretary 
of  State  under  this  power  are  published  as  Statutory  Eules  and  Orders. 
These  provisions  can  be  extended  to  eggs.     See  Birds. 

Sporting  Eights. — Under  the  common  law  and  the  forest  laws 
sporting  rights  were  claimed  ratione  privilegii,  i.e.  as  a  prerogative  of, 
or  as  a  franchise  derived  from,  the  Crown,  or  ratione  soli  as  incidental 
to  the  ownership  or  occupation  of  land. 

The  statute-book  from  the  Conquest  contains  many  enactments  for 
the  protection  of  royal  and  private  rights  of  sport,  whether  in  forest, 
chase,  park,  warren,  manor,  or  ordinary  private  land  (see  Burn,  Justice, 
17th  ed.,  tit.  "Game  Laws").  But  all  were  swept  away  in  1828 
(9  Geo.  IV.  c.  69)  and  1831  (1  &  2  Will.  iv.  c.  32),  except  some 
provisions  now  included  in  the  Larceny  Act,  1861.  See  post,  Crimincd 
Remedies. 

Before  dealing  with  the  statutes  in  force,  it  is  necessary  to  indicate 
the  classes  of  areas  and  rights  which  exist  and  are  preserved  for  the 
owners  by  the  provisions  of  the  Acts. 

Sporting  rights  exist  ratione  privilegii  in  forests  and  their  purlieus, 
chases,  parks,  warrens,  and  manors  (Blades  v.  Higgs,  1865,  11  H.  L.  C. 
621;  11  E.  K.  1474). 

A  forest  is  a  tract  of  country  in  which  at  one  time  the  rights  of  the 
Crown  were  paramount  and  excluded  the  common  law  as  to  game,  sport, 
enclosures,  and  commons  (Commissioners  of  Sewers  v.  Glasse,  1866,  L.  E. 
19  Eq.  134).  Even  now,  no  one  may  hunt  in  a  forest  without  licence 
from  the  Crown,  or  since  10  Geo.  iv.  c.  50  from  the  Commissioners  of 
Woods  and  Forests.  Forests,  so  far  as  they  still  exist,  are  governed  by 
special  officers,  and  have  special  Courts.  See  Dean  Forest;  New 
Forest  ;  Forest.  Beasts  of  forest  are  hart,  hind,  boar,  wolf,  hare,  and 
all  beasts  of  venery. 

Purlieus  are  lands  disafforested  but  adjacent  to  a  forest  in  which  the 
Crown  had  the  sole  right  to  beasts  of  forest,  chase,  and  warren,  subject 
to  a  right  of  40s.  freeholders  to  course  deer  towards  the  forest.  The 
forest  officers  could  enter  such  lands  to  drive  such  beasts  back  into  the 
forest,  if  not  to  kill  them  in  the  purlieu. 

A  chase  is  a  forest  in  the  hands  of  a  subject,  who  has  the  forestal 
rights  of  the  Crown  except  that  of  holding  Courts  or  appointing  officers. 
It  can  exist  only  by  royal  grant  or  prescription  founded  on  lost  grant. 
Such  grant  or  prescription  may  extend  over  lands  not  owned  by  the 
grantee  (RoUnson  v.  Dhuleep  Singh,  1879,  11  Ch.  D.  798).  Beasts  of 
chase  are  buck,  doe,  fox,  marten,  and  roe,  and  all  beasts  of  venery  and 
hunting. 

A  park,  from  the  point  of  view  of  the  old  game  laws,  is  a  chase 
enclosed.  Besides  royal  grant  or  prescription,  the  claimant  of  park 
privileges  must  prove  actual  enclosure,  and  the  existence  of  beasts  of 
forest  and  chase  within  it.  The  right  to  enclose  extends  to  lands 
which  are  within  the  limits  of  the  park,  but  not  owned  by  the  grantee. 
It  is  said  that  the  owner  of  a  legal  park  may  shoot  dogs  chasing  game 
in  it  (Wright  v.  Ramscot,  1668, 1  Wms.  Saund.  84,  n.  3).  Beasts  of  park 
are  buck,  doe,  fox,  marten,  and  roe.  In  common  parlance  a  park  is 
enclosed  land  in  which  deer  are  kept.  The  sporting  rights  in  such  a 
park  arise  raiione  soli,  and  not  ratione  privilegii. 
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Free  warren,  which  also  can  exist  only  by  royal  grant  or  prescription, 
is  a  franchise  which  gives  to  the  grantee  a  property  in  the  beasts  and 
fowl  of  warren  (but  in  no  other  animals,  Devonshire  {Duke)  v.  Lodge, 
1827,  7  Barn.  &  Cress.  36,  39 ;  31  K.  K.  143),  on  the  lands  over  which 
the  franchise  exists,  whether  the  lands  belong  to  the  grantee  or  not. 
The  right  is  an  incorporeal  hereditament  passing  only  by  deed  of  grant 
(Beauchamp  {Earl)  v.  Winn,  1873,  L.  E.  6  H.  L.  223),  and  gives  the 
grantee  an  action  of  trespass  against  unauthorised  persons  hunting 
within  the  limits  of  the  franchise,  and  a  right  to  kill  dogs  accustomed 
to  hunt  therein.  Beasts  of  warren  are  roe,  hare,  rabbit,  partridge,  quail, 
pheasant,  heron,  woodcock,  and  rail. 

Manors  are  franchises  derived  from  the  Crown  by  grant  prior  to  1290 
or  by  prescription  founded  on  the  presumption  of  a  lost  grant.  They 
entitle  the  lord  usually  only  to  game  on  the  demesne  lands,  or  the  open 
and  unenclosed  lands,  i.e.  the  wastes  (1831,  c.  32,  s.  10).  Where  manors 
have  been  enclosed  under  Inclosure  Acts,  the  limits  of  the  lord's  rights 
depend  on  the  wording  of  the  Acts ;  and  if  no  reservations  are  then  made 
in  his  favour  the  right  to  game  is  usually  held  to  pass  to  the  allottees  in 
freehold  of  lands  enclosed  under  the  Act  {Devonshire  {Duke)  v.  O'Connor, 
1890,  24  Q.  B.  D.  468 ;  Sowerhy  v.  Smith,  1873,  L.  E.  8  C.  P.  514 ;  Ewart 
V.  Graham,  1859,  7  H.  L.  C.  331 ;  11  E.  E.  132). 

In  all  these  places  the  sporting  rights  may  extend  over  land  not 
owned  or  occupied  by  their  possessor,  i.e.  they  override  the  common-law 
rights  of  the  freeholder,  or  make  his  tenement  servient  or  subject  to  this 
special  kind  of  profit  a  prendre  {Eiuart  v.  Graham,  ubi  supra).  But  they 
have  a  characteristic  in  common  with  rights  ratione  soli,  that  when 
animals  to  which  the  privilege  applies  are  killed  within  the  franchise, 
the  property  vests  in  the  grantee  or  owner  {Lonsdale  {Earl)  v.  Bigg, 
1857,  25  L.  J.  Ex.  196 ;  Blades  v.  ffiggs,  1865,  11  H.  L.  C.  621 ;  11  E.  E. 
1474). 

Bights  ratione  soli. — When  not  overridden  by  the  privileges  above 
described,  the  right  exists  in  every  occupier  of  land  by  virtue  of  his 
possession  to  kill  all  wild  animals  found  thereon,  and  to  all  animals 
there  killed,  and  to  exclude  all  persons  from  trespassing  thereon  in 
pursuit  of  game  {Moore  v.  Blymouth  {Earl),  1819,  7  Taun.  614;  18  E.  E. 
604).  Under  the  Game  Act,  1831,  1  &  2  Will.  iv.  c.  32,  s.  7,  the  land- 
lord was  given  a  paramount  right  to  take  game  on  lands  then  leased  for 
less  than  twenty-one  years,  but  otherwise,  neither  the  Act  of  1831,  nor 
the  Ground  Game  Act,  1880  (c.  47),  affects  the  common -law  pre- 
sumption in  favour  of  the  occupier  {Pochin  v.  Smith,  1888,  52  J.  P.  4). 
The  right  is  said  to  extend  to  give  to  the  occupier  a  qualified  property 
per  impotentiam  in  the  immature  young  of  animals  breeding  on  the  land 
{Case  of  Swans,  1592,  7  Co.  Eep.  16a),  and  when  he  has  per  industriam 
captured  or  killed  game,  he  acquires  a  property  in  it  sufficient  to  enable 
him  to  maintain  trespass  or  trover  or  to  prosecute  for  larceny  {B.  v. 
BoUnson,  1859,  28  L.  J.  M.  C.  58). 

The  owner,  in  case  of  a  lease,  subject  to  recent  legislation,  may  reserve 
the  sporting  rights  to  himself,  his  grantees  or  licensees,  and  the  reserva- 
tion, if  aptly  worded,  may  include  a  right  to  kill  more  than  game  {Jeffreys 
V.  Evans,  1865,  19  C.  B.  N.  S.  264).  This  power  is  recognised  and  saved 
in  sec.  8  of  the  Game  Act,  1831,  and  sec.  6  of  the  Hares  Act,  1848.  But 
he  cannot  deprive  the  occupier  of  the  concurrent  right  to  kill  hares  and 
rabbits  (1880,  c.  47;  1906,  c.  21). 

In    tenancies   created  since   September   7,   1880,  a  reservation   of 
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rights  as  to  ground  game,  hares  and  rabbits  is  inoperative  as  against 
the  occupier,  and  persons  authorised  by  him,  i.e. — (1)  members  of  his 
household  resident  on  the  land ;  (2)  persons  in  his  ordinary,  i.e.  regular, 
service  on  the  land ;  (3)  some  one  person  hond  fide  employed  for  reward 
to  take  and  destroy  ground  game,  under  a  written  authority,  which  must 
be  produced  on  demand  to  persons  having  the  concurrent  right  to  take 
ground  game,  or  authorised  in  writing  by  them  to  make  such  demand. 
The  term  occupier  includes  an  occupying  owner  {Anderson  v.  Vicary, 
[1900]  2  Q.  B.  287).  Agreements  by  the  occupier  to  alienate  to  the 
landlord  the  right  to  ground  game  on  consideration  of  benefits  are  void 
{Sherrard  v.  Gascoigne,  [1900]  2  Q.  B.  379);  but  a  reservation  both  of 
ground  and  winged  game  is  good  as  to  the  latter  {Stanton  v.  Brown^ 
[1900]  1  Q.  B.  671). 

The  occupier  or  occupying  owner  appears  to  be  entitled  to  let  his 
right,  but  only  so  as  to  give  his  lessee  a  right  concurrent  with  his  own 
{Morgan  v.  Jackson,  [1895]  1  Q.  B.  885). 

Where,  on  September  7,  1880,  the  right  to  take  ground  game  was 
legally  or  equitably  vested  in  some  one  other  than  the  occupier,  by  lease, 
contract  of  tenancy,  or  other  contract  for  valuable  consideration,  the  right 
of  the  occupier  under  the  Act  is  suspended  until  the  lease,  etc.,  is  deter- 
mined (1880,  c.  47,  s.  5 ;  AllJmsen  v.  Brooking,  1884,  26  Ch.  D.  559). 

The  concurrent  right  to  kill  ground  game  given  to  the  occupier  of 
land  by  the  Act  of  1880  does  not  in  any  way  prejudice  the  rights,  under 
the  game  laws,  of  persons  who,  though  not  occupiers  of  the  land,  have, 
subject  to  the  Act,  the  exclusive  right  of  killing  game  thereon  (1831, 
c.  32,  ss.  7-12;  1880,  c.  47,  s.  7). 

The  owner  of  sporting  rights  over  the  lands  of  others  may  demise  them, 
but  only  by  grant  under  seal,  which  should  contain  a  right  of  entry  {Bird 
V.  Higginson,  1837,  2  Ad.  &  E.  696;  6  Ad.  &  E.  824;  Houston  v.  Sligo 
{Marquis),  1887,  55  L.  T.  614).  But  a  parol  reservation  on  a  parol 
demise  of  land  is  enough  to  prevent  licensees  of  the  landlord  from 
being  trespassers  under  the  Game  Act,  1831  {Jones  v.  Williartis,  1877, 
40  L.  J.  M.  C.  270 ;  Liversedge  v.  Whiteoak,  1893,  57  J.  P.  692).  As  to 
reasonable  notice  to  determine  a  right  to  shoot,  see  Lowe  v.  Adains,  [1901] 
2  Ch.  598. 

Crown  forests,  parks,  and  chases,  and  any  hundred,  honour,  manor, 
or  lordship,  which  is  part  of  the  possessions  or  land  revenues  of  the 
Crown,  are  exempted  from  the  Game  Act,  1831  (s.  9),  but  not  so  as  to 
enlarge  the  rights  of  lords  of  manors  within  a  forest  or  chase.  Such 
Crown  property  is  managed  by  the  Commissioners  of  Woods  and  Forests, 
under  Geo.  iv.  c.  50,  under  which  (s.  14)  stewards  of  manors  may  be 
appointed  to  preserve  game,  deer,  hart,  hind,  and  fish,  who  can  kill  game 
without  excise  licence,  but  not  without  gun  licence.  A  trespasser  in 
forests  may  be  arrested  and  dealt  with  under  sees.  31^  33,  36  of  the  Act 
of  1831,  or  by  the  special  Acts  regulating  the  forest. 

Stewards  of  the  Crown  and  lords  of  manors  are  authorised  to  appoint 
gamekeepers  to  preserve  or  kill  game  within  the  privileged  area  (1831, 
c.  32,  s.  13),  and  to  seize,  for  the  use  of  the  steward  or  lord,  all  dogs,  nets, 
and  contrivances  for  the  killing  or  taking  of  game,  as  are  used  within  the 
area  by  persons  not  having  a  game  certificate  or  licence  (1831,  c.  32, 
ss.  13,  14).  A  similar  power  is  given  to  persons  having  rights  to  kill 
game  in  water  on  lands  worth  £500  a  year  (s.  15).  The  appointments 
are  registered  with  the  clerk  of  the  peace  (s.  16). 

The  gamekeepers  so  appointed  are  exempted  from  the  penalties  for 
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trespass  in  pursuit  of  game  within  the  manors,  etc.  (1831,  c.  32,  s.  35), 
and  they  and  other  gamekeepers  and  servants  of  persons  having  sporting 
rights  ratione  soli,  or  by  demise  therefrom,  have  certain  rights  of  arrest 
of  poachers  and  trespassers  in  search  of  game.  The  poHce  can  arrest 
only  under  the  Act  of  1862  {infra),  or  where  an  indictable  offence  is 
being  committed  in  the  night  (14  &  15  Vict.  c.  19,  s.  11 ;  B.  v.  Sanderson 
1859,  1  F.  &  F.  598). 

Civil  and  Criminal  Eemedies. — Civil  Remedies. — The  occupier  of 
land  is  entitled  to  sue  for  trespass  and  injunction  any  person  entering 
his  land  except  by  superior  right,  to  kill  game,  or  shooting  into  the  land 
{Merest  v.  Harvey,  1814,  5  Taun.  448 ;  15  E.  E.  548  ;  Pickering  v.  Budd, 
1815,  4  Camp.  220;  16  E.  E.  777).  He  may  also  eject  the  trespasser, 
using  no  more  force  than  is  necessary.  In  Harrison  v.  Duke  of  Butland, 
[1893]  1  Q.  B.  142,  a  man  was  held  a  trespasser  who  deliberately  loitered 
on  a  highway  across  a  grouse  moor  for  the  express  purpose  of  interfering 
with  the  defendant's  right  of  shooting  over  the  moor.  The  owner  of 
free  warren  may  sue  even  a  tenant  for  breach  of  his  franchise,  and  the 
owner  of  a  manor  may  sue  persons  who  go  on  the  waste  to  kill  game, 
even  commoners  or  owners  of  cattle-gates  {Carnarvon  {Earl)  v.  Villehois 
1844, 13  Mee.  &  W.  313 ;  67  E.  E.  614). 

Damage  done  hy  Game. — The  owner  or  lessee  of  sporting  rights  is 
liable  in  damages  to  the  occupier  of  the  lands  over  which  they  are 
exercised  if  the  rights  are  not  used  in  a  reasonable  manner,  e.g.  if  stand- 
ing crops  are  injured  in  pursuit  of  game  {Hilton  v.  Green,  1862,  2  F.  &  !F. 
821). 

If  game  or  rabbits  are  imported  on  to  land,  which  escape  and  damage 
the  crops  of  neighbours,  the  latter  have  at  common  law  a  right  to  recover 
for  the  damage  done  {Farrer  v.  Nelson,  1885  15  Q.  B.  D.  258),  and  the 
same  rule  applies  where  the  lessee  of  sporting  rights  overstocks  the  land 
with  game  not  bred  on  the  land  in  the  ordinary  way,  e.g.  by  turning  down 
a  number  of  pheasants  raised  elsewhere.  In  such  a  case  the  tenant 
may  recover  for  the  damage  done  {ihid.  ;  Birkheck  v.  Paget,  1862,  31  Beav. 
403  ;  54  E.  E.  1194).  By  the  Agricultural  Holdings  Act,  1906,  6  Ed.  vn. 
c.  56,  which  is  to  come  into  force  on  January  1, 1909,  if  a  tenant  of  agri- 
cultural land  has  sustained  damage  to  his  crops  by  game  the  right  to 
kill  and  take  which  is  not  vested  in  him,  nor  in  any  one  claiming 
under  him  other  than  the  landlord,  and  which  the  tenant  has  not  permis- 
sion in  writing  to  kill,  he  will  have  an  indefeasible  right  to  compensation 
from  his  landlord  if  the  damage  exceeds  one  shilling  per  acre  of  the  area, 
over  which  the  damage  extends  (s.  2  (1)). 

Game  here  means  deer,  pheasants,  partridges,  grouse,  and  blackgame 
(s.  2  (4)),  and  does  not  include  hares  or  rabbits,  which  the  tenant  can 
keep  down  under  the  Ground  Game  Acts.  The  compensation  is  to  be 
assessed  by  arbitration  after  immediate  notice  in  writing  of  the  damage, 
and  reasonable  opportunity  to  inspect  the  damaged  crops,  and  written 
notice  of  the  claim  for  damage. 

The  arbitrator  is  to  deduct  from  the  damage  a  just  amount  in  respect  of 
agreed  amounts  allowed  in  contracts  of  tenancy  made  prior  to  January  1, 
1909,  in  respect  of  damage  by  game ;  and  if  the  right  to  take  game  is. 
not  vested  in  the  landlord  he  is  entitled  to  indemnity  by  the  person  in 
whom  it  is  vested  against  all  claims  for  damage  done  by  game  (s.  2  (4)). 

The  right  of  action  is  barred  if  criminal  proceedings  have  been  taken 
by,  or  with  the  concurrence  of,  the  same  person  for  the  same  trespass,  and 
have  been  heard  on  the  merits  (1831,  c.  32,  s.  46 ;  1848,  c.  43,  s.  14). 
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Offences  with  Respect  to  Deer,  Game,  etc. — The  numerous  criminal 
offences,  all  statutory,  with  respect  to  killing  animals  as  to  which  the 
offender  has  no  sporting  rights,  are  usually  summed  up  under  the  name 
of  poaching.  They  are  divisible  into  (a)  deer  stealing ;  {h)  taking  game 
at  night ;  and  (c)  taking  game  by  day. 

Deer  Stealing. — In  England  deer  includes  red-deer,  fallow-deer,  and 
roedeer.  They  are  beasts  of  forests  and  chase,  but  are  not  within  the 
definition  of  "  game,"  except  for  the  purpose  of  excise  licences  to  kill 
them  (see  Excise).  Deer  on  enclosed  land  are  the  property  of  the  owner 
or  occupier,  and  are  the  subject  of  larceny  at  common  law.  But  special 
provision  is  made  in  the  Larceny  Act,  1861,  c.  96,  for  unlawfully  hunt- 
ing, snaring,  killing,  wounding,  or  attempting  to  kill  and  wound,  deer  in 
enclosed  land,  which  is  felony  (s.  14) ;  or  unenclosed  parts  of  a  forest, 
chase,  or  purlieu,  which  is  summarily  punishable  for  the  first  offence, 
and  felony  for  the  second  (s.  13) ;  or  for  setting  engines  to  take  deer  in 
forest,  chase,  or  purlieu,  enclosed  or  unenclosed,  or  in  the  deer  fences  or 
banks  of  such  lands,  or  in  deer  parks ;  or  for  putting  down  deer  fences ; 
which  is  summarily  punishable  (s.  16).  It  is  not  an  offence  within  sec. 
14  for  a  man  to  kill  deer  usually  kept  in  a  forest  when  it  is  outside  the 
forest  and  on  the  enclosed  land  of  a  third  person  {Threlkeld  v.  Smith, 
[1901]  2  K.  B.  531).  Penalties  are  imposed  (by  s.  17)  on  persons  who 
are  found  in  possession  of  venison  or  parts  of  deer,  or  snares  or  engines, 
and  cannot  satisfactorily  account  for  the  possession;  and  deerkeepers 
may  seize  the  firearms  or  snares  of  persons  found  on  the  lands  already 
specified  with  the  object  of  killing  deer ;  and  resistance  to  such  keepers 
is  a  misdemeanor  (s.  17).  Trespass  in  hunting  deer  is  not  within  the 
Game  Act,  1831  (s.  35) ;  but  appears  to  be  actionable  as  to  lands  not 
within  forest,  chase,  or  purlieu  (see  Foxhunting). 

Taking  Game  at  Night. — 1.  It  is  not  lawful  for  any  person  to  use 
firearms  to  kill  hares,  rabbits,  or  other  game  by  night,  i.e.  (1831,  c.  32, 
s.  12;  1848,  c.  29,  s.  5 ;  1880,  c.  47,  s.  6),  a  penalty  is  imposed  under  the 
later,  but  not  the  earlier.  Act.  Night  means  between  one  hour  after 
sunset  and  one  hour  before  sunrise  (see  Curtis  v.  Marsh,  1858,  28 
L.  J.  Ex.  36). 

2.  The  entry  or  presence  at  night  on  land,  open  or  enclosed,  of  three 
•or  more  persons  together,  armed  with  firearms  or  other  offensive  weapons, 
with  intent  to  take  or  destroy  game  or  rabbits,  is  an  indictable  mis- 
demeanor, punishable  by  penal  servitude  from  three  to  fourteen  years, 
or  imprisonment  with  hard  labour  for  not  over  three  years  (9  Geo.  iv. 
c.  69,  s.  9 ;  54  &  55  Vict.  c.  69,  s.  1). 

3.  If  a  night  poacher  assaults  or  offers  violence  with  an  offensive 
weapon  to  a  person  entitled  to  arrest  him,  he  is  guilty  of  an  indictable 
misdemeanor,  punishable  as  No.  2  (9  Geo.  iv.  c.  69,  s.  2).  Prosecutions 
on  indictment  under  the  Act  of  1828  must  be  instituted  within  twelve 
months  of  the  offence,  and  the  offence  is  triable  at  Quarter  Sessions. 

4.  It  is  an  offence  {a)  unlawfully  to  take  or  destroy  game  or  rabbits 
by  night  on  open  or  enclosed  land,  or  at  the  outlets  of  such  land  to  a 
public  way,  or  on  or  at  the  side  of  such  way ;  {h)  unlawfully  to  enter 
and  be  on  such  land  or  way  with  guns  or  instruments  for  taking 
game.  A  Court  of  summary  jurisdiction  may  sentence  an  offender,  on  a 
first  conviction,  to  three  months'  imprisonment  with  hard  labour ;  ou 
a  second  conviction,  to  six  months'  imprisonment  with  hard  labour,  and 
to  find  sureties  not  to  offend  again  for  two  years,  and,  in  default  of 
sureties,  to  twelve  months'  further  imprisonment.     The  offence,  if  com- 
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mitted  for  the  third  time,  becomes  an  indictable  misdemeanor  punishable 
by  penal  servitude  from  three  to  seven  years,  or  imprisonment  vt^ith  or 
without  hard  labour  for  not  over  two  years  (B.  v.  Lines,  [1902]  1  K.  B. 
199 ;  9  Geo.  iv.  c.  69,  s.  1 ;  7  &  8  Vict.  c.  29 ;  54  &  55  Vict.  c.  69,  s.  1). 

Persons  found  committing  the  offence  may  be  arrested  by  the  owner 
or  occupier  of  the  land,  or  any  person  who  has  the  right  or  reputed 
right  of  purchase  or  free  warren  thereon,  or  the  lord  of  the  manor  or 
reputed  manor  within  which  it  lies,  or  by  their  gamekeepers,  or  servants, 
or  any  persons  assisting  them.  The  arrest  may  be  made  on  the  land, 
or,  on  fresh  pursuit,  in  any  place  to  which  the  offender  has  escaped 
(Oke,  4th  ed.,  137). 

It  has  been  held  that  the  accused,  when  charged  with  an  offence 
after  a  first  conviction,  cannot  elect  to  be  tried  by  a  jury  under  42  &  43 
Vict.  c.  49,  s.  17  (Williams  v.  Wynn,  1888,  57  L.  J.  M.  C.  30).  The 
previous  convictions  must  be  stated  in  the  indictment  {Cureton  v.  B., 
1861,  30  L.  J.  M.  C.  149);  but  must  not  be  put  in  evidence  till  after 
adjudication  on  the  subsequent  offence  (B.  v.  Woodford,  1887,  16  Cox 
C.  C.  314). 

5.  The  capture  or  killing,  or  setting  traps  for,  hares  or  rabbits  in 
warrens  (not  free  warrens)  or  grounds  lawfully  used  for  breeding  or 
keeping  them  is  an  indictable  misdemeanor  if  done  at  night,  and  is 
punishable,  on  summary  conviction,  by  a  fine  of  £5  if  done  in  the 
daytime  (24  &  25  Vict.  c.  95,  s.  17).  There  is  an  exception  as  to  killing 
rabbits  by  day  on  certain  sea  banks  and  river  banks  in  Lincolnshire. 
Eeceiving  hares  or  rabbits  so  taken  is  punishable  under  sec.  95  of  the 
same  Act.  The  offences  are  triable  at  Quarter  Sessions.  The  Act  of 
1861  does  not  repeal  or  alter  the  Act  of  1828  (Bevan  v.  Hophinson, 
1876,  40  J.  P.  117).  The  taking  punishable  under  these  enactments 
means  catching,  and  not  taking  in  the  sense  required  to  constitute 
larceny  {B.  v.  Glover,  1814,  Euss.  &  E.  269). 

6.  It  is  an  offence  to  obtain  game  unlawfully  by  trespass,  or  to 
use  guns,  nets,  etc.,  for  unlaw^fully  killing  or  taking  game,  if  the 
accused  have  been  actually  found  in  a  highway,  street,  or  public  place 
with  game  or  an  implement  either  heard,  seen,  or  felt  on  them,  and 
actually  seized  (not  necessarily  on  the  highway)  by  a  constable  who 
had  good  cause  to  believe  they  were  coming  from  land  where  they  had 
been  poaching  (24  &  25  Vict.  c.  114,  s.  2 ;  Clarke  v.  Croivder,  1869,  L.  E. 
4  C.  P.  638  ;  Turner  v.  Morgan,  1875,  L.  E.  10  C.  P.  737 ;  Zloyd  v.  Llotjd, 
1885,  14  Q.  B.  D.  725).  The  incidents  of  the  offence  are  exhaustively 
treated  in  Oke,  Game  Laws,  4th  ed.,  150-158. 

Taking  Game  by  Bay. — Actual  personal  trespass  in  the  daytime  in 
pursuit  of  game,  snipe,  woodcock,  quail,  landrail,  or  rabbits  is  punishable, 
on  summary  conviction,  by  penalty  not  exceeding  40s.  The  trespasser 
must  on  demand  give  his  name  and  address,  and  quit  the  land.  If  the 
address  is  false,  or  he  refuses  to  quit  or  returns,  he  may  be  arrested,  and 
on  conviction  incurs  an  increased  penalty  up  to  £5  (1831,  c.  32,  s.  30 ; 
B.  V.  Pratt,  1853,  4  El.  &  Bl.  860 ;  Osbond  v.  Meadows,  1862,  31  L.  J.  M.  C. 
238 ;  Ta7iton  v.  Jervis,  1879,  43  J.  P.  874).  There  is  a  like  provision  as 
to  trespass  in  forests  in  pursuit  of  game  (1831,  c.  32,  s.  33).  This  enact- 
ment is  not  affected  by  sec.  52  of  the  Malicious  Damage  Act,  1861 ;  but 
wilful  and  malicious  damage,  injury,  or  spoil  in  course  of  trespass  is 
punishable  under  that  and  other  sections  of  the  latter  Act  (24  &  25  Vict. 
c.  97,  s.  52). 

It  is  an  answer  to  the  prosecution  to  set  up  (a)  a  bond  Jlde  claim  of 
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right  or  anything  which  would  be  a  defence  to  a  civil  action  for  trespass, 
(b)  absence  of  mens  rea  or  guilty  mind,  e.g.  belief  that  he  had  leave  and 
licence  {WatUns  v.  Major,  1825,  L.  E.  10  C.  P.  162;  R.  v.  Crichton, 
1878,  26  W.  E.  681 ;  Boberts  v.  ffartopp,  1895,  64  L.  J.  M.  C.  200). 

Where  the  trespass  is  by  five  or  more  persons  acting  jointly,  each  is 
liable  to  be  fined  £5 ;  and  to  an  additional  penalty  of  £5  if  any  carry 
firearms  and  use  violence  or  threats  to  prevent  the  approach  of  a  person 
entitled  to  warn  them  off  or  demand  their  address  (1831,  c.  32,  s.  30). 

Occupiers  who  pursue  or  kill  on  their  land  game  which  is  reserved 
exclusively  to  the  lessor,  landlord,  or  other  persons,  or  allow  any  other 
person  to  do  so,  though  not  guilty  of  game  trespass,  are  liable  on 
summary  conviction  to  a  penalty  not  exceeding  40s.  for  the  pursuit,  and 
not  exceeding  20s.  for  each  head  killed  or  taken  (1831,  c.  32,  s.  12), 
with  imprisonment  in  default  (1879,  c.  49,  s.  5).  This  enactment  only 
extends  to  game  in  the  narrowest  sense  (Spicer  v.  Barnard,  1859, 
28  L.  J.  M  C.  176 ;  Badwick  v.  King,  1860,  29  L.  J.  M.  C.  42).  The 
title  of  the  prosecutor  to  the  sporting  rights  must  be  strictly  proved 
(Barker  v.  Davis,  1865,  34  L.  J.  M.  C.  140).  In  the  case  of  free  warren 
the  only  effectual  remedy  is  by  action  for  breach  of  franchise  (Carnarvon 
(Earl)  V.  Villebois,  1844,  13  Mee.  &  W.  313 ;  67  E.  E.  614). 

Eggs. — Persons  who  have  not  sporting  rights  who  take  or  destroy 
in  the  nest  or  possess  the  eggs  of  game  birds  or  of  swans,  wild  ducks, 
teal,  or  widgeon,  are  liable  on  summary  conviction  to  a  penalty  of  5s.  an 
egg  (1831,  c.  32,  s.  24),  and  the  eggs  of  game  birds  and  of  woodcock  and 
snipe  are  included  in  the  definition  of  game  in  the  Poaching  Prevention 
Act,  1862  (c.  114,  s.  1). 

Boison. — It  is  an  offence — (1)  to  place  poison  on  land  with  intent  to 
injure  or  destroy  game  (1831,  c.  32,  s.  3); 

(2)  To  place  poison  for  hares  or  other  game  (1848,  c.  29,  s.  5) ; 

(3)  For  an  occupier  to  use  poison  to  kill  ground  game  (1880,  c.  47, 
S.6); 

(4)  To  place  poisoned  grain  or  seeds  on  land  (1851,  c.  13;  1863, 
c.  113). 

Traps. — It  is  also  an  offence — (1)  to  set  man-traps  or  spring  guns 
(1861,  c.  100,  s.  31),  but  not  dog  spears  (B.  v.  Hill,  1885,  48  J.  P.  743); 

(2)  To  use  spring  traps  to  kill  ground  game  except  in  rabbit  holes 
(1880,  c.  47,  s.  6  ;  Brown  v.  Thompson,  1882,  9  Eettie,  1183  ;  Eraser 
v.  Lawson,  1882,  10  Eettie,  396). 

The  restrictions  with  reference  to  the  use  of  poison  for  ground  game 
and  spring  traps  do  not  apply  to  owners  in  occupation,  but  apply  to 
occupiers  even  when  they  have  the  sporting  rights  (Smith  v.  Hunt,  1885, 
16  Cox  C.  C.  54 ;  Saunders  v.  Bitfield,  1888,  58  L.  T.  188).  Offences 
punishable  summarily  under  the  Acts  of  1831  and  1862  must  be 
prosecuted  within  three  months  of  commission,  instead  of  six  months 
as  in  the  case  of  most  offences  summarily  punishable,  and  there  is 
an  appeal  to  Quarter  Sessions  (1831,  c.  32,  s.  41 ;  1862,  c.  114,  s.  3). 

Licences. — 1.  For  killing  Game. — See  Excise. 

2.  Eor  Dealing  in  Game. — It  is  unlawful  for  any  person  to  deal  in 
game  unless  he  has  two  licences — (a)  A  local  licence,  which  is  obtained 
in  a  county  district  from  the  district  council,  rural  or  urban,  and  in  a 
county  borough  from  the  town  council.  Special  meetings  of  the  council 
are  held,  of  which  each  member  must  have  special  notice.  The  licensee 
must  be  a  householder  or  a  shopkeeper  or  stallkeeper  within  the  district. 
Innkeepers,  licensed  victuallers  or  holders  of  beer  dealers'  retail  licences, 
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and  owners,  drivers,  or  guards  of  any  public  conveyance,  and  carriers  or 
higglers  or  their  employees  are  disqualihed  (Shoolbredv.St.Pancras  Justices, 
1890,  24  Q.  B.  D.  346).  But  this  does  not  prevent  innkeepers  from 
selling  game  for  consumption  on  the  premises  (1831,  c.  32,  s.  26).  The 
licence  is  issued  in  the  Form  A  scheduled  to  the  Game  Act,  1831,  under 
the  seal  of  the  council,  and  must  specify  the  premises  at  which  the  game 
is  to  be  sold.  It  expires  on  1st  July.  It  now  applies  to  hares,  pheasants, 
partridges,  heath  and  moor  game,  grouse,  blackgame,  and  bustards,  alive 
or  dead,  whether  killed  in  the  United  Kingdom  or  in  a  foreign  country 
(Loomey.  Baker,  1860,  30  L.  J.  M.  C.  31 ;  Fudneij  v.  JEccles,  [1893]  1  Q.  B. 
52 ;  1  &  2  Will.  iv.  c.  32,  ss.  18,  21,  29 ;  2  &  3  Vict.  c.  35 ;  23  &  24  Vict, 
c.  90,  s.  13 ;  32  &  33  Vict.  c.  14 ;  56  &  57  Vict.  c.  7,  s.  2 ;  56  &  57  Vict, 
c.  73,  s.  24).  (b)  An  excise  licence  to  deal  in  game,  as  to  which  see 
Excise. 

It  is  an  offence  for  a  person  having  a  local  licence  to  deal  in  game — 

(1)  To  buy  game  except  from  a  licensed  dealer  or  a  person  who  holds 
a  £3  licence  under  the  Act  of  1860,  or  a  person  directed  by  a  justice  in 
writing  to  sell  game  unlawfully  taken,  and  seized  under  the  Act  of  1862, 
or  hares  killed  under  the  authority  of  the  Ground  Game  Act,  1880, 
(c.  47,  s.  4).  Penalty,  £10  (1831,  c.  32,  s.  28 ;  1860,  c.  90,  ss.  2, 14 ;  1862, 
c.  114,  s.  2).  The  game  certificates  under  the  Acts  of  1831,  ss.  5,  6,  and 
1848,  ss.  1,  2,  are  superseded  by  the  £3  licence  under  the  Act  of  1860 
(s.  6).  Ignorance  that  the  seller  was  not  qualified  to  sell  is  no  defence 
(B.  V.  Muirhead,  1887,  51  J.  P.  60). 

(2)  To  sell  except  at  the  licensed  premises  or  without  a  board  fixed 
up,  "  LICENSED  TO  DEAL  IN  GAME."     Penalty,  £10  (1883,  c.  32,  s.  28). 

(3)  To  sell  or  possess,  within  ten  days  of  the  beginning  of  close  time,, 
game  other  than  foreign  game.  Penalty,  £1  a  head  (1831,  c.  32,  s.  4; 
B.  V.  Guyer,  1889,  23  Q.  B.  D.  100 ;  1892,  c.  8,  s.  3).  Foreign  live  game 
cannot  lawfully  be  sold  in  England  during  the  close  time.  Similar  pro- 
visions are  made  by  the  Wild  Birds  Protection  Acts  as  to  the  sale  of 
other  birds  in  close  time  (see  Birds  and  the  Wild  Birds  Protection  Act„ 
1896).  Conviction  of  any  of  these  offences  forfeits  the  local  licence 
(1831,  c.  32,  s.  22). 

(4)  To  sell  without  an  excise  licence  (see  Excise). 

Persons  who  falsely  pretend  to  have  a  local  licence  are  liable  to  a 
penalty  of  £10  (1831,  c.  32,  s.  28).  Persons  who  ought  to  have  a  local 
licence,  and  sell  without  it  or  an  excise  licence,  incur  a  penalty  of  £20 
(1861,  c.  94,  s.  17).  Persons  not  licensed  to  deal  in  game  who  buy 
game  except  from  a  licensed  dealer,  or  in  good  faith  from  a  place  where 
a  dealer's  licence  board  is  affixed,  incur  a  penalty  of  £1  per  head  bought 
(1831,  c.  32,  s.  27).  All  these  penalties  are  recoverable  before  a  Court 
of  summary  jurisdiction.  Proceedings  relating  to  excise  licences  can  be 
taken  only  by  the  Inland  Ee venue  officers. 

Conviction  of  offences  1,  2,  and  3  entails  forfeiture  of  the  local  licence. 
It  is  not  settled  how  far  a  licensed  person  is  liable  to  conviction  for 
offences  by  his  partners  or  servants  (Oke,  Game  Laws,  4th  ed.,  p.  70). 

[Authorities. — Manwood,  Forest  Laws ;  Oke,  Game  Laws,  4th  ed.,  by 
Bund;  Warry,  Game  Laws;  Archbold,  Cr.  PI,  23d  ed.,  1905;  Stone's 
Justice  of  the  Peace,  39th  ed.] 

Games. — No  sport,  pastime,  game,  or  exercise  was  unlawful  at 
common  law  unless  so  carried  on  as  necessarily  to  involve  or  actually  to 
occasion  a  public  nuisance,  or  a  real  and  not  a  technical  breach  of  the 
VOL.  VI.  22 
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public  peace,  or,  it  is  said,  a  danger  to  public  morals  (Sharhon  v.  Colebach, 
1692,  2  Vent.  175 ;  B,  v.  Bogier,  1823, 2  D.  &  R  541).  Fighting,  whether 
in  a  hostile  spirit  or  for  a  prize,  is  not  considered  a  game  within  this  rule 
(see  Boxing  Match).  To  make  a  game  unlawful  it  is  therefore  necessary 
to  refer  to  the  terms  of  some  statute,  and  the  question  of  lawfulness  or 
unlawfulness  is  one  of  law  for  a  Court,  and  not  of  fact  for  a  jury  (E.  v. 
Bavies,  [1897]  2  Q.  B.  199). 

An  Act  of  1388  (12  Kich.  ii.  c.  6)  forbade  labourers,  servants  in  hus- 
bandry or  servants  of  artificers  or  victuallers  to  carry  any  weapon  but 
bows  and  arrows,  or  to  play  quoits,  tennis,  football,  dice,  casting  the  stone, 
cails  {ninepins),  and  other  such  "  importune  "  games.  The  Act  was  con- 
firmed in  1409  (11  Hen.  iv.  c.  4),  and  in  1477  (17  Edw.  iv.  c.  3)  was 
extended  to  certain  "  newly  extended "  games,  such  as  closh  and  kailes 
(forms  of  ninepins  or  skittles),  half  howl,  hand  in  and  out,  and  queckhoard. 
In  1503  (19  Hen.  vii.  c.  12,  s.  7)  provision  was  made  to  punish  servants 
playing  certain  games  except  at  Christmas.  These  Acts  were  ordered  to 
be  put  into  execution  in  1511  (3  Hen.  viii.  c.  3)  and  1514  (6  Hen.  viii. 
c.  2),  but  they  were  repealed  in  1624  (21  Jac.  i.  c.  28,  s.  11),  and  the  right 
to  play  football,  even  in  a  public  street,  has  been  claimed  so  late  as  1897. 
It  is  clearly  illegal  in  such  a  place  (5  &  6  Will.  iv.  c.  50,  s.  72).  The 
earlier  Acts  were  in  1541  repealed,  and  their  substance  consolidated  by 
33  Hen.  viii.  c.  9,  which  was  passed  to  drive  the  lieges  to  practise  archery 
and  to  encourage  the  trade  of  bowyers,  fletchers,  stringers,  and  arrow- 
smiths  (s.  1).  The  numbering  of  the  sections  of  this  Act  in  the  Statutes 
at  Large  (ed.  Kuffhead)  differs  from  that  in  the  2nd  edition  of  the  Statutes 
Kevised.     In  this  article  the  text  of  the  latter  has  been  used. 

That  Act  punished  three  classes  of  offence : — 

(1)  The  keeping  or  maintaining  common  houses,  alleys,  or  places  for 
hoivls,  quoits,  cloysh,  caile  (ninepins),  half  bowls  (see  Strutt,  241),  tennis, 
dicing,  table,  or  carding,  or  games  prohibited  by  any  prior  statute  {vide 
supra),  or  unlawful  games  then  invented,  or  any  unlawful  new  game  to 
be  invented.     The  penalty  was  40s.  per  diem  (s.  8). 

(2)  Haunting  such  common  gaming-houses ;  penalty  6s.  8d.  (s.  8),  and 
recognisances  (s.  8 ;  2  Geo.  ii.  c.  28,  s.  9  ;  Murphy  v.  Arrow,  [1897]  2  Q.  B. 
527). 

(3)  The  playing  by  artificers,  husbandmen,  their  apprentices,  journey- 
men, or  servants,  or  seamen,  fishermen,  or  watermen,  or  serving-men  of 
tables  (backgammon),  tennis,  dice,  cards,  bowls,  clash,  quoits,  logating  (see 
Strutt,  p.  239),  or  any  other  unlawful  game  except  at  Christmas,  and  this 
only  in  the  house  or  presence  of  their  masters ;  penalty  20s.  and  committal 
to  prison  till  they  gave  security  not  to  offend  again  (s.  11 ;  2  Geo.  ii.  c.  28, 
s.  9). 

The  penalties  are  now  recovered  by  information,  under  the  Summary 
Jurisdiction  Acts  (which  must  be  laid  within  one  year  of  the  offence),  and 
are  applicable  as  prescribed  by  sec.  12  of  the  Act  of  1541.  Sec.  13  directs 
proclamation  of  the  Act  quarterly,  and  sec.  9  empowers  justices  to  enter 
gaming-houses  and  arrest  keepers  and  players  and  take  from  them 
securities  for  the  peace  and  good  behaviour.  See  Gaming-House.  The 
Act  is  not  directed  against  deceitful  or  excessive  gaming  for  money  or 
valuable  things,  but  against  playing  any  forbidden  game.  Sec.  8  sug- 
gests that  common  gaming  within  the  Act  could  be  legalised  by  placard 
or  licence  granted  on  recognisance  filed  in  Chancery.  But  the  licensing 
of  houses  for  unlawful  gaming  was  stopped  in  1554  (2  &  3  Phil.  &  Mary, 
c.  9). 
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The  Act  did  not  apply  to  royal  palaces,  nor  within  the  verge  of  the 
Court,  whence  no  doubt  the  fact  that  till  recent  years  tennis  courts 
existed  only  in  palaces.  An  Act  of  1664  (16  Chas.  ii.  c.  7),  now  repealed, 
dealt  with  the  same  games,  but  added  shovelboard  and  skittles,  and 
was  aimed  at  excessive  and  deceitful  gaming,  and  was  passed  to  enforce  the 
view  that  "lawful  games  and  exercises  should  not  be  otherwise  used 
than  as  innocent  and  moderate  recreations,  and  not  as  constant  trades 
or  callings  to  gain  a  living,  or  make  an  unlawful  advantage  thereby  "  (see 
Je7iks  V.  Turpi7i,  1884,  13  Q.  B.  D.  505,  at  516,  518).  This  Act  applied 
to  horse-racing. 

In  1698  (10  Will.  iii.  c.  23)  lotteries  were  described  as  unlawful  games 
and  rendered  punishable  as  public  nuisance.  As  to  this  and  subsequent 
■enactments  on  the  subject,  see  Lotteries. 

The  Gaming  Act,  1710,  9  Anne,  c.  19,  dealt  with  the  same  subject- 
matter.  It  was  repealed  in  1835  (5  &  6  Will.  iv.  c.  41)  and  1845  (8  &  9 
Vict.  c.  109,  s.  15),  except  sec.  1,  which  relates  to  Gaming  (q.v.).  It 
dealt  with  the  same  games  as  the  Act  of  1664:  (Applegarth  v.  Colley,  1842, 
10  Mee.  &  W.  723),  and  seems  to  have  included  cricket  {Jeffreys  v.  Walter, 
1748,  1  Wils.  220). 

The  Gaming  Act,  1738,  12  Geo.  ii.  c.  28,  declared  (s.  2)  the  games  of 
ace  of  hearts,  pharaoh  or  Faro,  basset,  and  hazard  to  be  unlawful  games 
within  the  Lottery  Acts ;  and  the  Gaming  Act,  1739, 13  Geo.  ii.  c.  19,  s.  90, 
added  to  the  list  of  such  unlawful  games,  passage  and  all  and  every  other 
game  invented  or  to  be  invented  with  dice  or  any  other  instrument, 
engine  or  device  in  the  nature  of  dice  having  figures  or  numbers  thereon 
(except  backgammon  and  other  games  then  played  with  backgammon- 
tables).  The  Gaming  Act,  1744,  18  Geo.  ii.  c.  34,  declared  roulette  or 
roly-poly  an  unlawful  game. 

Under  these  enactments  all  games  with  cards  or  dice,  except  back- 
gammon, are  unlawful,  unless  they  are  games  of  mere  skill  within  sec.  1 
of  the  Gaming  Act,  1845 ;  and  they  have  been  held  to  apply  to  haccarat 
harique  (Jenks  v.  Turpin,  1884,  13  Q.  B.  D.  505),  and  chemin  de  fer 
baccarat  {Fairtlough  v.  Whitmore,  1895,  64  L.  J.  Ch.  386) ;  and  the  same 
applies  to  all  games  of  chance  and  skill  combined  (Jenks  v.  Turpin,  I.e. 
p.  524). 

But  the  unlawfulness  is  not  absolute,  and  arises  only  where  games  of 
mere  chance,  or  of  chance  and  skill  combined,  are  played  at  a  house  kept 
for  playing  at  them  {I.e.  524),  or  on  premises  licensed  for  the  sale  of 
intoxicants  (35  &  36  Vict.  c.  94,  s.  17);  and  it  would  even  seem  that 
playing  a  lawful  game,  i.e.  one  of  mere  skill  at  such  a  place,  is  also 
unlawful  {I.e.  521,  522).  The  last  result  is  somewhat  strange,  and  should 
perhaps  be  limited  to  the  case  suggested  in  B.  v.  Bogier,  1822,  1  Barn.  & 
Cress.  252 ;  25  K.  E.  393,  of  playing  a  lawful  game  for  an  excessive  stake 
{Jenks  V.  Turpin,  at  p.  532). 

Sec.  17  of  the  Licensing  Act,  1872,  imposes  penalties  on  persons 
licensed  for  the  sale  of  intoxicants  who  permit  gaming  or  any  unlawful 
game  on  the  licensed  premises  (see  B.  v.  Ashton,  1852,  1  E.  &  B.  286 ; 
Dyson  v.  Mason,  1889,  22  Q.  B.  D.  351 ;  Loekwood  v.  Cooper,  [1903] 
2  K  B.  428). 

As  to  bets  and  contracts  made  on  games,  whether  lawful  or  unlawful, 
see  Gaming  (and  Wagering).  As  to  penalties  for  playing  such  games, 
see  Gaming-House.  As  to  playing  games  of  chance  in  the  streets,  see 
Betting,  2,  ante. 

Games  of  Skill. — ^With  regard  to  games  of  mere  skill,  the  Act  of 
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Henry  viii.  never  seems  to  have  been  efficiently  enforced.  Eunning, 
leaping,  wrestling,  pitching  the  sledge,  throwing  the  hammer,  and 
pitching  the  bar  (tossing  the  caber)  were  regarded  as  legal  temiJ.  Eliz. 
(though  bear-baiting  and  bull-baiting  on  the  Sabbath  were  objected  to 
as  Sunday  recreation  (Govett,  Booh  of  Sports,  23-25,  68-74)),  and  were 
encouraged  by  James  i.  in  the  Book  of  Sports.  But  the  Lord's  Day  Act, 
1625  (1  Car.  i.  c.  1),  still  unrepealed,  prohibits  all  meetings  on  Sunday 
by  people  out  of  their  own  parishes  for  any  sport  or  pastime  what- 
ever, and  all  meetings  within  their  parishes  on  that  day  for  bull- 
baiting,  bear-baiting,  interludes,  common  plays,  or  other  unlawful 
exercises  or  pastimes.  And  in  1845  (8  &  9  Vict.  c.  109,  s.  1)  the 
Act  of  1541  was  repealed  as  to  the  games  above  italicised,  and  all 
games  of  mere  skill,  including  Billiards  (q.v.)  and  dominoes  {B.  v. 
Asliton,  1852,  1  El.  &  El.  286).  As  to  other  unlawful  games,  it  con- 
tinues in  full  force,  and  even  lawful  games  of  skill  may  not  be  played 
in  a  common  gaming-house. 

Sports  involving  cruelty  to  animals  are  rendered  illegal  by  12  &  13 
Vict.  c.  92.  Similar  provisions  had  been  made  as  to  the  metropolitan 
police  district  by  2  &  3  Vict.  c.  47,  s.  47,  and  as  to  towns  by  10  &  11 
Vict.  c.  89,  s.  36.  Keeping  a  cock-pit  is  said  to  have  been  unlawful  at 
common  law,  but  not  mere  cock-fighting  (Strutt,  Pastimes,  p.  248; 
B.  V.  Howel,  1675,  3  Keb.  465  and  510;  Squiers  v.  Whisken,  1811, 
3  Camp.  140 ;  1  E.  E.  806 ;  Clarke  v.  Hague,  1859,  2  El.  &  El.  281 ; 
Morley  v.  Greenhalgli,  1863,  32  L.  J.  M.  C.  93;  and  the  Scotch  case, 
Johnston  v.  Abercronibie,  1892,  20  Eettie  (Justiciary),  37,  42,  which  led 
to  the  passing  of  the  Act  58  &  59  Vict.  c.  13).  But  Henry  viii.  himself 
set  up  a  cock-pit  in  Whitehall,  perhaps  relying  on  the  exemption  of  the 
Crown  from  the  Act  of  1541. 

[Authorities. — Hawk.,  B.  C,  bk.  i.  c.  75 ;  Coldridge  and  Hawksford, 
Law  of  Gambling,  1895;  Stutfield  on  Betting,  3rd  ed.;  Govett,  Book  of 
Sports,  1890 ;  Strutt,  Pastimes,  2nd  ed.,  1810.] 

Gaming'  (and  Wagering").— Under  this  head  distinct  con- 
siderations arise — (1)  with  respect  to  contracts  or  bargains  made  by  way  of 
gaming  and  wagering ;  (2)  with  respect  to  cheating  when  such  contracts 
have  been  made. 

I.  Gaming  is  playing  at  any  game,  sport,  pastime  or  exercise,  law- 
ful or  unlawful,  for  money  or  any  other  valuable  thing,  which  is  staked 
on  the  result  of  the  game,  etc.,  i.e.  which  is  to  be  lost  or  won,  according 
to  the  success  or  failure  of  the  person  who  has  staked  (B.  v.  Ashton, 
1852,  1  El.  V.  Bl.  286 ;  Lockwood  v.  Cooper,  [1903]  2  K.  B.  428). 

Wagering,  which  includes  betting,  is  making  a  contract  on  an 
unascertained  event,  past  or  future  (in  which  the  parties  have  no 
pecuniary  interest  other  than  that  created  by  the  contract),  by  which 
the  parties  are  to  gain  or  lose,  according  as  the  uncertainty  is  deter- 
mined one  way  or  the  other.  The  consideration  is  the  mutual  promises. 
to  pay  according  to  the  event  {Carlill  v.  Carbolic  Smoke  Ball  Co.,  [1892] 
2  Q.  B.  484).  It  does  not  include  contracts  of  insurance  or  indemnity 
against  risks  to  the  property  of  one  party  (see  the  Gambling  Act,  1774, 
14  Geo.  in.  c.  78;  and  the  Marine  Insurance  Act,  1906,  6  Edw.  Vli. 
c.  41,  s.  4) ;  nor  sales  of  "  futures,"  i.e.  goods  which  the  vendor  has  not, 
or  undeclared  dividends,  or  next  year's  crop  of  fruit  (Hibblewhite  v. 
M'Morine,  1839,  5  Mee.  &  W.  462 ;  56  &  57  Vict.  c.  71,  s.  5 ;  Martin  v.. 
Gibbon,  1875,  24  W.  E.  87);  nor  even  speculative  sales  of  stocks  and 
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shares,  unless  the  contracts  for  sale  and  purchase  are  purely  fictitious, 
and  what  are  called  "  time  bargains "  or  "  difference  transactions " 
{Forget  v.  Ostigny,  [1895]  A.  C.  318;  Unimrscd  Stock  Exchange  v. 
Strachan,  [1896]  A.  C.  166).  In  such  cases  the  Courts  look  behind 
the  bought  and  sold  notes  or  other  evidences  of  the  alleged  commercial 
contract,  to  ascertain  what  is  the  real  transaction.  They  are  specially 
ready  to  do  so  in  the  case  of  "  cover  "  transactions  with  outside  dealers 
in  stocks. 

Contracts  of  insurance  are  wagers — (1)  in  the  case  of  life  insurance, 
where  the  policy  is  on  the  life  of  another,  in  which  the  insured  has 
no  insurable  interest,  i.e.  no  liability  to  pecuniary  loss  by  the  death 
(14  Geo.  III.  c.  48),  except  in  the  case  of  certain  insurances  within  the 
Friendly  Societies  Acts,  1896,  cc.  25,  26,  s.  13  (2) ;  (2)  in  the  case  of 
fire  and  marine  insurance,  where  there  is  no  insurable  interest  inde- 
pendent of  the  policy  or  contract,  i.e.  no  property  or  commercial 
adventure  at  stake  (14  Geo.  ill.  c.  48;  6  Edw.  vii.  c.  41,  s.  4,  which 
repeals  and  replaces  19  Geo.  ii.  c.  37)  {Kent  v.  Bird,  1777,  2  Cowp. 
583;  Loivry  v.  Bourdieu,  1780,  2  Doug.  468;  Porter  on  Insurance, 
4th  ed.,  p.  7 ;  Bunyon,  Fire  Ins.,  ^5th  ed.,  by  Colenso). 

It  is  held  by  the  English  Courts  that  wagering  contracts  were  valid 
and  enforceable  at  common  law  by  count  of  indebitatus  assumpsit,  if  the 
subject-matter  of  the  contract  was  not  illegal,  or  immoral,  or  void,  on 
grounds  of  public  policy  {Smith  v.  Aiery,  1704,  6  Mod.  128 ;  Da  Costa 
V.  Jones,  1778,  2  Cowp.  729  ;  Gilbert  v.  Sykes,  1812, 16  East,  150  ;  14  R.  R. 
327).  The  tendency  of  judicial  opinion  in  the  eighteenth  century  un- 
doubtedly was  to  defeat  or  delay  cases  brought  to  recover  gaming  debts, 
and  to  declare  them  unenforceable  on  grounds  of  morality,  decency,  or 
public  policy ;  and  this  opinion  was  reinforced  in  certain  instances  by 
statutes  now  repealed  and  by  the  Lottery  Acts.     See  Lotteries. 

Gaming  and  wagering  contracts  are  now  regulated  from  the  point  of 
view  of  civil  remedies  by  the  Gaming  Acts  of  1842,  8  &  9  Yict.  c.  109, 
and  1892,  55  &  56  Vict.  c.  4,  and  the  Acts  as  to  insurance  already 
mentioned.  Sec.  19  of  the  Act  of  1845  put  an  end  to  the  practice 
of  obtaining  decisions  on  points  of  law  by  feigned  issues  brought  on 
a  wager.    See  Feigned  Issues. 

Sec.  18  of  the  Act  renders  null  and  void  all  contracts,  whether 
written  or  by  parol,  by  way  of  gaming  or  wagering ;  i.e.  such  contracts 
are  not  in  any  sense  criminal  or  illegal,  but  are  not  enforceable  in  a 
Court  of  justice  if  the  provisions  of  the  statute  are  pleaded  (Order  19, 
r.  15),  or  the  judge  during  the-  trial  discovers  the  claim  to  fall  within 
the  statute  {Scott  v.  Brovjn,  [1892]  2  Q.  B.  724).  This  case  deals  with 
illegality  only.  Its  principle  seems  equally  applicable  to  contracts 
declared  void  by  statute,  and  if  this  is  not  so  the  Court  can  at  the 
option  of  the  parties  be  made  a  forum  for  trying  wagers,  which  is 
contrary  to  the  cases  before  1845,  and  to  the  obvious  intent  of  the  Act 
of  1845.  But  it  has  been  held  that  in  proceedings  in  a  County  Court 
the  defence  of  gaming  and  wagering  contract  cannot  succeed  unless 
notice  has  been  given  of  intention  to  raise  it  {Willis  v.  lovick,  [1901] 
2  K.  B.  195).  In  bankruptcy  the  Court  may  examine  into  the  con- 
sideration of  judgments  obtained  in  respect  of  gaming  contracts,  and 
refuse  to  admit  them  to  rank  for  dividend  {Re  Gieve,  [1899]  1  Q.  B.  794 ; 
Fx  parte  Waud,  [1898]  2  Q.  B.  383). 

The  main  result  of  the  Act  of  1845  has  been  to  make  it  unnecessary 
to  attempt  to  reconcile  the  prior  distinctions  between  illegal  and  legal 
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wagers,  and  to  enable  the  Courts  to  deal  with  all  contracts  as  absolutely 
void  if  they  are  by  way  of  gaming  and  wagering,  whether  they  would  or 
would  not  be  illegal  from  other  points  of  view  {Diggle  v.  Higgs,  1877, 
2  Ex.  D.  422, 427 ;  Trimhle  v.  Hill,  1880,  5  App.  Cas.  342,  344).  Playing 
any  game,  whether  of  chance  or  skill  for  money  or  money's  worth,  is 
gaming  within  the  section  {Dyson  v.  Mason,  1888,  22  Q.  B.  I).  351). 

From  the  fact  that  gaming  contracts  are  void  only,  and  not  illegal, 
flow  certain  consequences : — 

1.  A  man  who  lost  a  wager  and  got  another  to  pay  it  was  liable  to 
him  for  the  money  so  paid  {Rosewarne  v.  Billings,  1863,  15  C.  B.  N.  S. 
316;  Ex  parte  Pijke  ;  In  re  Lister,  1878,  8  Ch.  D.  754). 

2.  An  agent  employed  to  bet,  and  who  did  bet,  was  entitled  to  pay 
the  bet,  and  recover  from  his  principal  {Read  v.  Anderson,  1884,  13 
Q.  B.  D.  779).  This  decision  created  the  industry  of  turf  commission 
agents  or  bookmakers,  who,  instead  of  taking  bets  themselves,  betted 
with  others  of  the  confraternity ;  but  in  Cohen  v.  Kittell,  1889,  22  Q.  B.  D. 
680,  the  Courts  declined  to  countenance  an  action  by  a  principal  against 
an  agent  for  not  making  bets  as  ordered. 

3.  Speculative  transactions  on  the  Stock  Exchange  impose  an  action- 
able liability  on  the  outside  principal,  who,  by  his  instructions  to  his 
brokers,  subjects  them  by  the  rules  of  the  Exchange  to  liability  to 
jobbers  {Ex  parte  Pyke,  1878,  8  Ch.  D.  754).  These  consequences  take 
such  contracts  out  of  the  Act  of  1845  {Tliacker  v.  Hardy,  1879,  4 
Q.  B.  D.  685). 

4.  A  man  who,  as  agent  of  another,  has  been  paid  bets  made  for  his 
principal  must  pay  over  his  receipts  to  the  principal  {Bridger  v.  Savage, 
1885,  15  Q.  B.  D.  363 ;  De  Mattos  v.  Benjamin,  1894,  63  L.  J.  Q.  B.  248); 
and  where  a  man  describes  himself  as  a  betting  agent,  the  burden  of 
proof   is  on  him  to  show  that  he  dealt  as  a  principal  {Gi^imerd  v. 

Wiltshire,  1894,  10  T.  L.  E.  505). 

5.  The  business  of  betting  is  so  far  lawful  that  the  betting  man  must 
pay  income  tax  on  his  profits  {Partridge  v.  Mallandaine,  1886, 18  Q.  B.  D. 
276),  and  that  partners  in  such  a  business  can  claim  a  partnership 
account  {Thivaites  v.  Caidthwaite,  [1896]  1  Ch.  496),  unless  the  business 
was  criminal  within  some  of  the  statutes.  But  where  A.  advances  money 
to  B.  to  enable  him  to  bet  on  joint  account,  and  the  money  is  lost,  A. 
cannot  recover  half  of  the  loss  from  B.  {Saffery  v.  Mayer,  [1901]  1  K.  B. 
11,  14,  17,  C.  A.). 

6.  A  security  given  on  account  stated  between  partners  in  betting 
transactions  has  been  held  good  {Johnson  y.  Lansley,  1862,  12  C.  B.  468), 
and  a  cheque  given  for  a  stipulated  share  in  winnings  under  a  wagering 
contract  seems  to  be  valid  {Beeston  v.  Beeston,  1875,  1  Ex.  D.  73). 

7.  A  bond  given  to  winners  of  bets  in  order  to  prevent  them  from 
posting  the  loser  at  Tattersall's  has  been  held  valid,  on  the  ground  that 
the  consideration  was  not  within  5  &  6  Will.  iv.  c.  41  {Buhh  v.  Yelverton, 
1870,  L.  R.  9  Eq.  471),  as  has  a  bill  given  to  prevent  the  winner  from 
complaining  to  the  committee  of  the  debtor's  club  of  his  failure  to  pay 
his  debts  of  honour  {Ex  parte  Martingell,  [1904]  2  K.  B.  133). 

The  Act  of  1892  was  passed  in  consequence  of  the  decisions  of 
Rosewarne  v.  Billings  and  Read  v.  Anderson.  It  renders  null  and  void 
any  promise,  express  or  implied — (1)  to  pay  any  person  any  sum  of 
money  paid  by  him  under  or  in  respect  of  any  contract  or  agreement 
made  null  and  void  by  sec.  18  of  the  Gaming  Act,.  1845 ;  (2)  to  pay 
any  sum  by  way  of  commission,  fee,  reward,  or  otherwise,  in  respect  of 
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any  such  contract,  or  of  any  services  in  relation  thereto  or  in  connection 
therewith. 

The  Act  is  not  retrospective  {Knight  v.  Lee,  [1893]  1  Q.  B.  41);  but 
its  passing  had  the  effect  of  altering  the  law  as  laid  down  in  Rosewarne 
V.  Billings  and  Bead  v.  Anderson.  It  appears  not  to  have  materially 
affected  Thacker  v.  Hardy,  (Stutfield  on  Betting,  3rd  ed.,  96),  and  has 
not  at  all  affected  Bridger  v.  Savage.  It  seems  that  the  payer  must 
at  his  own  risk  inquire  as  to  the  nature  of  the  debt  he  is  paying 
(Tatam  v.  Beeve,  [1893]  1  Q.  B.  44,  approved  in  Saffery  v.  Mayer,  [1901] 
1  K.  B.  11). 

Commercial  Wagers. — The  Act  of  1845,  coupled  with  an  Act  of 
1860,  23  &  24  Vict.  c.  28,  has  legahsed  "  stock-jobbing."  It  results  that 
speculative  sales  and  purchases  of  stock  are  not  now  necessarily  wagers. 
The  Rules  of  the  London  Stock  Exchange  and  the  form  of  the  contracts 
made  there,  which  involve  liability  to  accept  or  deliver  stock  sold  or 
bought  on  the  next  settling  day,  have  been  held,  as  a  general  rule,  to 
exclude  contracts  between  jobbers  and  brokers  from  the  category  of 
wagers  (Thacker  v.  Hardy,  1879,  4  Q.  B.  D.  685  ;  Forget  v.  Ostigny,  [1895] 
A.  C.  318).  The  latter  case  turns  to  some  extent  on  the  law  of  Quebec, 
which  is  substantially  the  same  as  that  of  England.  As  to  the  law  of 
Natal,  see  Laughton  v.  Griffin,  [1895]  A.  C.  104.  But  where  a  broker 
on  the  Exchange  deals  as  a  principal  with  an  outside  person,  he  is  not 
entitled  to  the  protection  in  that  case  unless  it  appears  that  the 
contracts  which  are  between  principals  show  a  real  and  not  merely 
colourable  right  and  intention  by  both  parties  to  give  or  take  delivery 
of  the  stocks  specified  in  the  bought  and  sold  notes  ( Universal  Stock 
Exchange  v.  Strachan,  [1896]  A.  C.  166). 

A  practice  has  arisen  of  demanding  security  by  way  of  cover  from 
persons  who  wish  to  speculate.  It  is  commonest  with  outside  brokers, 
i.e.  dealers  in  stocks  and  shares  who  are  not  brokers  or  jobbers  on  the 
London  Stock  Exchange,  but  not  unknown  within  that  house.  These 
cover  transactions  are  in  most  instances  wagers,  even  if  they  include 
put  and  call  options  as  to  delivery  of  stock  (Be  Gieve,  [1899]  1  Q.  B. 
794).  If  it  is  established  that  the  contract  between  customer  and  dealer 
is  a  wager,  at  any  time  before  the  event  of  the  wager  has  been  ascer- 
tained and  the  dealer  has  appropriated  the  money  or  securities  deposited 
for  the  purpose  for  which  they  are  deposited,  the  customer  may  repu- 
diate the  wager  and  reclaim  his  cover  or  securities  (Universal  Stock 
Exchange  v.  Strachan,  [1896]  A.  C.  166;  Strachan  v.  Universal  Stock 
Exchange,  No.  2,  [1895]  2  Q.  B.  697  ;  Ex  parte  Waud,  [1898]  2  Q.  B. 
383).  This  means  that  the  provisions  of  the  Act  of  1845  as  to  deposit 
apply  not  only  to  a  stakeholder  but  also  to  a  party  to  the  wager,  and 
therefore  extend  to  ready-money  betting.  "Put  and  call  options" 
appear  not  to  be  treated  as  wagers  (Sadd  v.  Foster,  1897,  13  T.  L.  R. 
207).  As  to  wager  policies  of  insurance,  see  Fire  Insurance;  Life 
Insurance;  Marine  Insurance. 

Deposits. — The  Act  of  1845,  s.  18,  forbids  the  recovery  by  action  of 
any  money  or  valuable  deposited  in  the  hands  of  another  to  abide  the 
event  on  which  a  wager  has  been  made.  This  veto  does  not  affect 
subscriptions  or  contributions  or  agreements  to  contribute  (unless  they 
are  wagers)  to  a  plate,  prize,  or  sum  of  money  to  be  awarded  to  the 
winner  of  a  lawful  game  or  exercise  (see  Games)  ;  but  covers  all  other 
wagers  of  whatever  character,  even  those  not  relating  to  games  or  sports. 
So  far  as  subscriptions,  etc.,  are  concerned,  the  Act  is  construed  as  above 
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stated  in  Diggle  v.  Higgs,  1877,  2  Ex.  D.  422,  and  Trimlle  v.  Hill,  1880, 
5  App.  Cas.  342. 

An  agreement  for  a  match  between  two  horses,  the  owner  of  the 
winner  to  have  both  horses,  is  not  within  the  proviso,  but  is  a  mere 
wager  (Coomhes  v.  DibUe,  1866,  L.  R.  1  Ex.  248) ;  nor  are  deposits  made 
or  agreement  to  pay  them  to  a  named  person  if  his  horse  trotted  a  given 
distance  in  a  given  time  (Batson  v  Neiuinan,  1876,  1  C.  P.  D.  573). 

The  provisions  of  sec.  18  are  quite  independent  of  the  rules  of  law 
as  to  repudiating  contracts  void  for  illegality  or  recovering  deposits  paid 
under  them  or  for  an  illegal  purpose,  which  are  applicable  to  lotteries 
and  gaming-houses  and  partnerships  for  keeping  them  {Barclay  v.  Pear- 
son, [1893]  2  Ch.  154;  Thwaites  v.  Coulthwaite,  [1896]  1  Ch.  496). 

Persons  who  claim  to  have  won  a  race  or  game  may  lawfully  sue  for 
the  prize ;  but,  as  a  general  rule,  the  conditions  of  entry  create  a  peculiar 
domestic  tribunal  for  deciding  the  event,  with  whose  decision  the  Courts 
will  not  interfere  in  the  absence  of  misconduct  by  the  arbiters  or  unless 
they  have  failed  to  exercise  their  powers.  If  the  game  is  lawful  the 
action  will  lie;  but  the  Courts  will  not  readily  interfere  with  the 
decision,  if  any,  of  the  referee  or  stewards  (see  Sadler  v.  Smith,  1879, 
L.  R4Q.  B.  214;  5  Q.  B.  40). 

A  person  who  makes  a  wager  and  deposits  a  stake  can,  before  the 
event  is  determined,  repudiate  the  wager  and  recover  the  stake  ( Varney 
V.  Hickman,  1848,  5  C.  B.  271 ;  Martin  v.  Hewson,  1855,  10  Ex.  737),  or 
can,  after  it  has  resulted  against  him,  revoke  the  stakeholder's  authority 
to  pay  the  winner,  and  recover  his  stake  (Hampden  v.  Walsh,  1876, 
1  Q.  B.  D.  189  ;  Batson  v.  Neiuman,  1876, 1  C.  P.  D.  573) ;  but  he  cannot 
recover  the  stake  from  the  other  party  to  the  wager  if  it  has  been  paid 
over  to  him  before  repudiation  or  revocation. 

The  result  of  these  cases  is  to  make  the  Act  of  1845  mean  that  the 
winner  cannot  recover  by  action  from  the  stakeholder  anything  in  the 
nature  of  stakes  deposited  by  a  competitor,  but  can  recover  a  prize 
offered  for  competition ;  but  that  the  depositor  of  the  stake  can  get  it 
back  at  any  time  before  it  is  paid  over  to  the  winner.  The  Act  of  1892 
does  not  change  the  law  in  this  respect  {O Sullivan  v.  Thomas,  [1895] 

I  Q.  B.  698 ;  Burge  v.  Ashley  &  Smith,  Ltd.,  [1900]  1  Q.  B.  744,  C.  A). 

Loans. — Payments  by  a  third  person  of  a  wager  at  the  illegal  request 
of  a  party  are  not  recoverable  as  "  money  paid  "  {M'Kinnell  v.  Rohinson, 
3  Mee.  &  W.  434;  49  R.  R.  672;  Tatam  v.  Reeve,  [1893]  1  Q.  B.  44), 
nor  is  a  balance  due  on  a  betting  account  {Butts  v.  Eldrecl,  1896,  12 
T.  L.  R.  624). 

Money  lent  to  a  person  who  has  made  a  wagering  contract,  for  the 
purpose  of  its  deposit  with  a  stakeholder  to  abide  the  extent  of  the  wager, 
cannot  be  recovered  by  the  lender  even  if  the  borrower  has  agreed  to 
repay  it  if  he  wins  the  stakes,  and  has  in  fact  won  and  received  them 
{Carney  v.  Flummer,  [1897]  1  Q.  B.  634). 

Securities. — By  the  Gaming  Act,  1710,  9  Anne,  c.  19,  s.  1,  all  notes, 
hills,  bonds,  judgments  {i.e.  voluntary  judgments.  Lane  v.  Chapman,  1841, 

II  Ad.  &  E.  966,  980),  mortgages,  or  other  securities  or  conveyances  what- 
soever, are  absolutely  void  if  the  whole  or  any  part  of  the  consideration 
is  (1)  money  or  any  valuable  thing  won  by  gaming,  whether  the  game  is 
lawful  or  unlawful  {Shillito  v.  Theed,  1831,  7  Bing.  405 ;  33  R.  R.  522), 
or  betting  on  the  hands  or  sides  of  persons  so  gaming ;  (2)  or  for  reim- 
bursing or  repaying  any  money  knowingly  lent  or  advanced  for  gaming 
or  betting,  or  at  the  time  or  place  of  playing  or  betting.    This  enactment 
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avoided  not  only  the  security  even  where  negotiable,  but  also  the  contract 
to  pay  or  repay  {Aioplegarth  v.  Colleij,  1842,  10  Mee.  &  W.  727) ;  even 
when  the  gaming  debt  was  incurred,  or  the  security  given,  abroad 
{Bohinson  v.  Blcuid,  1760,  2  Burr.  1077).  It  caused  much  perplexity  from 
its  effect  on  negotiable  securities,  and  led  to  many  ingenious  attempts  to 
evade  that  result.  The  result  of  the  decisions  was  that  the  drawer  of  a 
bill  or  payee  of  a  cheque  and  his  indorsees  could  not  recover  against  the 
acceptor  of  the  bill  or  drawer  of  the  cheque,  and  that  substituted  bills, 
Englisli  or  foreign,  were  no  better  than  the  original  (  Wynne  v.  Callander, 
1826,  1  Euss.  293;  38  E.  E.  113;  Hay  v.  Ayling,  1851,  16  Q.  B.  423). 
But  the  hond  fide  indorsee,  payee,  or  drawer  could  recover  against  him 
{Edivards  v.  Dick,  1821,  4  Barn.  &  Aid.  212  ;  23  E.  E.  255).  In  the  case 
of  bonds  and  mortgages  (apart  from  the  now  repealed  provisions  of  the 
Act),  the  right  of  a  hond  fide  assignee  to  recover  against  the  losing 
gambler  depended  on  the  law  of  estoppel,  i.e.  on  some  declaration  by  him 
prior  to  the  assignment  on  the  faith  of  which  it  was  taken  {Hawker  v. 
Halliicell,  1856,  25  L.  J.  Ch.  558). 

The  supposed  hardships  of  the  Act  led  to  its  amendment  in  1835 
(5  &  6  Will.  IV.  c.  41),  so  as  to  make  notes,  hills,  or  mortgages  not  abso- 
lutely void,  but  evidences  of  a  contract  made  upon  an  illegal  considera- 
tion, and  to  entitle  the  giver  of  the  security  to  recover  from  the  holder 
money  paid  by  him  under  it,  i.e.  to  indorsee  of  a  cheque  or  assignee  of  a 
mortgage  (ss.  1,  2)  {Gilpin  v.  Clutterhuck,  1849,  13  L.  T.  (0.  S.)  71,  159; 
Lynn  v.  Bell,  1876,  10  Ir.  E.  C.  L.  487).  The  result  is  that  the  holder  of 
such  bills  or  notes,  in  good  faith  and  without  notice  of  the  illegality,  can 
recover  on  them,  but  that  the  burden  of  proof  that  he  is  so  lies  on  him 
if  it  is  pleaded  and  shown  that  the  bill  arises  out  of  a  gaming  trans- 
action (45  &  46  Vict.  c.  61,  ss.  20,  29,  30,  90 ;  Tatam  v.  Hasler,  1889,  23 
Q.  B.  D.  345 ;  Faidks  v.  Atkins,  1893,  10  T.  L.  E.  178).  In  Moidis  v. 
Owen,  [1907]  1  K.  B.  746,  it  has  been  held  that  a  cheque  on  London, 
given  in  Algiers,  for  losses  at  play,  and  for  loans  to  continue  play,  falls 
within  the  Act,  and  cannot  be  sued  on  in  England  In  this  case  the 
majority  of  the  Court  followed  Bohinson  v.  Bland  and  rejected  the 
authority  of  Quarrier  v.  Colston,  1842,  Phillips,  147;  41  E.  E.  587; 
65  E.  E.  351;  and  Ki^ig  v.  Kemp,  1863,  8  L.  T.  N.  S.  255.  The 
substantial  ground  of  the  decision  in  Moidis  v.  Otuen  is  that  the 
Acts  of  1845  and  1892  being  part  of  the  lex  fori  are  a  bar  to  enforcing 
foreign  gaming  debts  in  England.  It  is  common  to  restrain  by  interim 
injunction  the  negotiation  of  a  bill  alleged  to  be  tainted  with  illegality, 
and  if  that  is  proved  to  direct  its  delivery  up  for  cancellation. 

The  effect  of  the  Act  on  mortgages  would  seem  to  make  them 
enforceable  by  a  transferee  for  valuable  consideration  (Eobbins  on 
Mortgages,  pp.  619-624).  Bonds  are  not  within  the  words  of  the 
statute,  because  an  assignee  could  not  get  a  better  title  than  the  obligor 
{lynii  V.  Bell,  1876,  10  L.  E.  Ir.  487),  but  they  are  void  as  voluntary 
securities  under  sec.  18  of  the  Gaming  Act,  1845,  when  given  on  a 
wagering  consideration  only  {Bnhh  v.  Yelverton,  1870,  L.  E.  9  Eq. 
471). 

II.  Cheating  at  a  game  is  as  old  as  gaming  (1  Pike,  Hist.  Cr.  Law, 
237,  456).  It  is  said  to  be  indictable  at  common  law  {Holy day  v.  Oxen- 
hridge,  1631,  Cro.  (3)  234),  and  was  specially  punished  under  the  Acts 
of  1664  and  1710  (see  Games).  Under  sec.  17  of  the  Gaming  Act,  1845, 
a  person  who  by  any  fraud  or  unlawful  device  or  ill  practice  in  playing 
at  or  with  cards,  dice-tables,  or  other  game,  or  in  bearing  a  part  in  the 
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stakes,  wagers,  or  adventures,  or  in  betting  on  the  sides  or  hands  of  the 
players,  or  in  wagering  on  the  event  of  any  game,  sport,  pastime,  or 
exercise,  wins  for  himself  or  others  any  money  or  valuable,  is  liable  to 
indictment  and  conviction  for  obtaining  property  by  false  pretences  {B.  v. 
H'lidson,  1860,  29  L.  J.  M.  C.  145 ;  see  False  Pketences). 

[^Authorities. — Coldridge  and  Hawksford  on  Gaming ;  Stutfield  on 
Betting,  3rd  ed.,  1892 ;  Oliphant  on  the  Horse,  etc.] 

Gaming'- Ho  use. — Most  gaming  in  England  is  now  by  way 
of  Betting  or  Lottekies  or  speculations  in  stocks  and  shares.  But  the 
law  also  deals  with  what  are  known  as  gaming-houses.  To  keep  a 
common  gaming-house  is  a  misdemeanor  indictable  at  common  law 
as  a  public  nuisance,  and  punishable  by  imprisonment  with  or  with- 
out hard  labour  {R.  v.  Dixon,  1716,  10  Mod.  336 ;  3  Geo.  iv.  c.  114). 
Husband  and  wife  can  be  jointly  indicted  for  the  offence  {B.  v. 
Dixon,  ubi  sup.).  It  consists  in  keeping  open  a  house  to  which  a 
large  number  of  persons  are  invited  to  congregate  habitually  for  the 
purpose  of  gaming,  i.e.  playing  at  games  for  money;  and  falls  under 
the  category  of  public  nuisances  as  being  a  great  temptation  to 
idleness,  and  apt  to  draw  together  great  numbers  of  disorderly 
persons.  The  essential  element  of  the  offence  is  not  the  gain  of 
the  keeper,  though  this  is  charged  in  the  indictment,  but  the  public 
scandal  and  disorder  and  inconvenience  caused  by  the  keeping.  In  the 
same  way,  rope-dancing  booths,  bowling-alleys,  and  playhouses  have  in 
earlier  cases  been  treated  as  nuisances  (see  B.  v.  Hall,  1674,  2  Keb.  846; 
B.  V.  Betterton,  1695,  5  Mod.  142;  B.  v.  Howel,  1675,  3  Keb.  465). 
Hawkins  (P.  C,  bk.  i.  c.  75)  does  not  speak  very  certainly  as  to  the 
offence,  showing  that  it  was  rarely  the  subject  of  prosecution  at  common 
law.  But  it  is  recognised  and  not  directly  impaired  by  legislation.  The 
Act  of  1541,  33  Henry  viii.  c.  9,  merely  imposes  a  penalty  of  40s.  a  day 
for  keeping  house  for  certain  games  stigmatised  as  unlawful.  The  Dis- 
orderly Houses  Act,  1751,  25  Geo.  ii.  c.  36,  classes  gaming-houses  with 
other  disorderly  houses,  and  permits  prosecution  by  parish  constables  on 
the  demand  of  two  inhabitants  (s.  5),  and  facilitates  convictions  by 
rendering  liable  as  keepers  or  owners  persons  proved  to  have  acted  or 
behaved  as  masters,  or  as  having  the  care  or  management  of  the  house 
(s.  8).  This  Act  was  extended  in  1818  (58  Geo.  ill.  c.  70,  s.  7)  so  as  to 
enable  parish  overseers  to  prosecute.  As  to  procedure,  see  Bkothel. 
The  Gaming  Act,  1802,  42  Geo.  iii.  c.  119,  is  aimed  at  houses  kept  for 
little  goes  and  other  lotteries,  including  sweepstakes  on  horse  races 
{Hardwick  v.  Lane,  1903,  67  J.  P.  605 ;  20  T.  L.  E.  87). 

Under  the  Gaming  Act,  1845,  8  &  9  Vict.  c.  109,  s.  4,  summary 
punishment  is  imposed  (£100  fine  or  six  months'  imprisonment)  on  the 
owners  and  keepers  of  a  common  gaming-house,  or  persons  having  its 
care  or  management,  or  bankers,  croupiers,  or  others  acting  in  any 
manner  in  conducting  the  business  of  the  house. 

Sec.  2  brings  within  the  definition  of  common  gaming-houses,  and  of 
houses  within  the  Act  of  1541,  every  place  of  which  it  can  be  proved  (in 
default  of  the  evidence  required  under  that  Act  or  at  common  law) — 
(1)  that  it  is  kept  and  used  for  playing  therein  at  any  unlawful  game 
(see  Games)  ;  and  (2)  that  a  bank  is  kept  there  either  by  one  or  more  of 
the  players  exclusively  of  the  others,  or  that  the  chances  of  any  game 
played  therein  are  not  equally  favourable  to  all  the  players  (including 
the  banker,  or  person  by  whom  the  game  is  managed,  or  against  whom 
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le  other  players  stake,  play,  or  bet).  The  punishment  is  a  fine  not 
exceeding  £100,  in  addition  to  the  penalties  of  the  Act  of  1541.  It  is 
immaterial  whether  the  house  is  open  to  subscribers  only,  or  to  all 
persons  who  desire  to  play  {Crockford  v.  Maidstone  {Lord),  1847,  8  L.  T. 
(0.  S.)  217).  The  Acts  as  to  betting-houses  make  them  common  gaming- 
houses (see  Betting-House);  and  under  the  Gaming  House  Act,  1854, 
17  &  18  Vict.  c.  38,  s.  4,  summary  punishment  may  be  imposed  (£500 
and  costs  or  imprisonment  up  to  twelve  months),  where  the  owner  or 
occupier  or  person  having  tlie  use  of  a  place  (see  Betting-House)  opens, 
keeps,  or  uses  it  for  unlawful  gaming,  or  permits  it  so  to  be  opened, 
kept,  or  used ;  or  has  the  care  or  management  of,  or  in  any  way  assists 
in  the  conduct  of  the  house,  or  advances  money  for  the  purpose  of 
gaming  with  persons  frequenting  the  house.  A  man  does  not  offend 
against  this  section  by  playing  on  a  single  evening  an  unlawful  game 
with  friends  in  his  own  house  {R.  v.  Davies,  [1897]  2  Q.  B.  199).  This 
enactment  applies  to  clubs  {Jenhs  v.  Turpin,  1884,  13  Q.  B.  D.  505); 
but  not  to  a  case  where  a  private  house  is  used  once  for  playing 
an  unlawful  game  for  money  {B.  v.  Davies,  [1897]  2  Q.  B.  D.  199 ; 
and  cf.  Marten  v.  Benjamin,  [1907]  1  K.  B.  64,  as  to  lotteries).  It 
applies  to  a  shop  in  which  automatic  machines  are  kept  for  gaming 
{Fielding  v.  Turner,  [1903]  1  K.  B.  867).  From  Jenhs  v.  Turpin,  1884, 
13  Q.  B.  D.  505,  it  would  seem  that  the  enactments  penalise  even 
playing  at  lawful  games  in  common  gaming-houses  (see  Games).  The 
summary  remedies  are  alternative  to  the  common  law  remedy,  and 
the  prosecution,  on  complying  with  the  Vexatious  Indictments  Act, 
1859,  may  elect  for  the  common-law  remedy,  while  the  accused,  under 
sec.  17  of  the  Summary  Jurisdiction  Act,  1879,  has  an  option  to  be 
tried  by  a  jury  for  the  statutory  offences  (cp.  B.  v.  Brovm,  [1895] 

1  Q.  B.  119).  It  is  a  condition  precedent  to  the  summary  jurisdiction 
of  the  justices  that  they  should  inform  the  defendant  of  his  right  to 
elect  to  be  tried  by  a  jury  {B.  v.  Cockslwtt,  [1898]  1  Q.  B.  582).  If  he 
so  elects  the  fact  need  not  be  stated  in  the  indictment  {B.  v.  Chambers, 
1896,  65  L.  J.  M.  C.  214). 

An  appeal  lies  to  Quarter  Sessions  from  a  summary  conviction 
(8  &  9  Vict.  c.  109,  s.  20;  17  &  18  Vict.  c.  38,  s.  10),  subject  to 
the  procedure  of  the  Summary  Jurisdiction  Acts,  1879  and  1884. 

Persons  who  merely  play  at  a  common  gaming-house  cannot  be  con- 
victed of  assisting  in  keeping  it  or  of  any  of  the  statutory  variations  of 
the  offence  {Je7iJcs  v.  Turpin,  1884,  13  Q.  B.  D.  505).  If,  when  found 
there,  they  give  a  false  name  and  address  on  arrest  to  the  constable,  or 
when  before  a  magistrate,  they  are  liable,  on  summary  conviction,  to  a 
penalty  of  £50  (17  &  18  Vict.  c.  38,  s.  3). 

Persons  frequenting  a  gaming-house  which  is  within  the  Act  of  1541 
can  be  fined  6s.  8d.,  and  persons  found  in  any  common  gaming-house 
within  any  of  the  enumerated  Acts  may  be  required  to  enter  into  their 
own  recognisances,  with  or  without  sureties,  no  more  to  play,  haunt, 
or  exercise  from  henceforth  at  any  gaming-house  (33  Hen.  viii.  c.  9,  s.  9 ; 

2  Geo.  II.  c.  28,  s.  9 ;  2  &  3  Vict.  c.  47,  s.  48 ;  Murphy  v.  Arrow,  [1897] 
2  Q.  B,  527).  If  the  condition  of  the  recognisance  is  broken  it  may  be 
forfeited  by  summary  proceedings  under  sec.  9  of  the  Summary  Juris- 
diction Act,  1879,  42  &  43  Vict.  c.  49,  and  the  "haunter"  sent  to  prison 
in  default  of  sufficient  distress. 

The  costs  of  the  prosecution  are  payable  as  in  felony  if  the  defendant 
elects  to  be  tried  on  indictment;  and  in  the  event  of  an  appeal  to 
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Quarter  Sessions,  the  costs  of  the  witnesses  are  defrayed  in  the  same 
way  (8  &  9  Vict.  c.  109,  s.  20 ;  17  &  18  Vict.  c.  38,  s.  10). 

Forms  of  indictment  are  given  in  Archbold,  23rd  ed.,  1199,  1201, 
and  of  informations  in  Oke's  Magisterial  Synopsis.  The  offence  is  a 
continuing  offence,  and  may  be  described  as  having  been  committed  on 
a  day  jnamed,  and  divers  other  days  up  to  the  day  of  indictment ;  or 
the  indictment  is  triable  at  Quarter  Sessions.  The  indictment  is  not 
removable  by  certiorari  at  the  instance  of  the  defendant  (25  Geo.  ii. 
c.  36,  s.  10).  Where  an  informant  under  the  Act  of  1854,  who  has 
obtained  a  summons,  does  not  appear  to  prosecute,  the  justices  may 
authorise  another  person  to  proceed,  or  may  dismiss  the  summons  and 
authorise  the  laying  of  a  fresh  information  (17  &  18  Vict.  c.  38,  s.  9). 
This  applies  to  summary  prosecutions  what  had  been  the  practice  in 
proceedings  on  indictment  {B.  v.  Wood,  1831,  3  Barn.  &  Aid.  657). 

Arrest  and  Entry.— IJu&qt  the  Act  of  1541  (33  Hen.  viii.  c.  9,  s.  9), 
justices  are  empowered  to  enter  gaming-houses  within  that  Act.  They 
were  relieved  from  this  obligation  in  1728  (2  Geo.  ii.  c.  28,  s.  9 ;  Mnrphy 
V.  Arroiv,  uhi  sup7rc),  and  in  1845  empowered  in  places  outside  the 
metropolitan  police  district  to  issue  special  warrants  on  complaint  made 
on  oath  that  a  place  is  reasonably  suspected  of  being  kept  or  used  as  a 
common  gaming-house,  authorising  police  officers  to  enter  the  place  by 
force,  if  necessary,  and  to  arrest  every  person  found  on  the  premises 
(8  &  9  Vict.  c.  109,  s.  3,  Sched.  1).  A  similar  power  is  given  in  the 
metropolis  by  written  order  of  a  commissioner  of  police  made  on  a 
report  in  writing  from  a  superintendent  of  police  (ss.  6,  7).  The  warrant 
of  justices  and  the  order  of  a  commissioner  authorise  search  of  persons 
arrested  and  search  for  all  instruments  of  gaming  (s.  7).  Obstruction 
of  police  officers  entering  under  these  provisions  is  punishable  on 
summary  conviction  (17  &  18  Vict.  c.  38,  s.  1). 

Penalties  are  also  imposed  on  the  holders  of  liquor  licences  who 
suffer  gaming  or  any  unlawful  game  on  the  licensed  premises  (35  &  36 
Vict.  c.  94,  s.  17).  This  enactment  applies  to  lawful  games  having  the 
element  of  wagering,  as  well  as  to  unlawful  Games,  whether  played 
during  open  hours  or  close  hours  (Hare  v.  Osborne,  1876,  34  L.  T.  N.  S.  294). 
The  following  have  been  held  to  be  gaming  within  the  section :  playing 
cards  for  money  even  in  the  licencee's  private  room  (Patten  v.  Rhymes, 
1860,  3  E.  &  E.  1) ;  dominoes  {R  v.  AsUon,  1852, 1 E.  &  B.  263)  ;  ten  pins 
{Danford  v.  Taylor,  1869,  20  L.  T.  N.  S.  483) ;  and  skittles  {Luff  v.  Leaper, 
1872,  36  J.  P.  773) ;  puff  and  dart  {BenY.  Harston,  1877,  3  Q.  B.  D.  455); 
billiards  or  any  game  for  money  or  money's  worth,  and  not  merely  for 
prizes  given  by  others  {Dyson  v.  Mason,  1888,  20  Q.  B.  D.  351 ;  Lockwood 
V.  Cooper,  [1903]  2  K.  B.  428).  As  to  what  are  unlawful  games,  see 
Games.  The  question  whether  a  game  is  unlawful  is  for  the  Court,  not 
for  the  jury  {B.  v.  Davies,  [1897]  2  Q.  B.  199). 

Evidence. — As  to  the  common-law  offence,  proof  of  nuisance  to 
neighbours  is  superfluous  {B.  v.  Bice,  1866,  L.  E.  1  C.  C.  E.  21 ;  Jenhs 
V.  Turpin,  1884,  13  Q.  B.  D.  505,  515).  Under  the  Act  of  1845  (s.  5) 
it  is  superfluous  to  prove  that  anyone  was  found  playing  at  a  game  for 
money  wager  or  stake  {cp.  2  &  3  Vict.  c.  47,  s.  49) ;  and  discovery  of 
cards,  dice,  balls,  counters,  tables,  or  other  instruments  of  gaming  used 
in  playing  any  unlawful  game  (see  Games)  is  presumptive  evidence 
that  the  house  is  a  common  gaming-house  (1845,  c.  109,  s.  8).  So  is 
any  obstruction  of  the  police  entering  under  a  warrant,  or  proof  of 
discovery  of  any  means  or  contrivance  for   unlawful  gaming,  or  for 
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concealing,  removing,  or  destroying  any  instruments  of  gaming  (17  &  18 
Vict.  c.  38,  s.  2). 

Persons  concerned  in  unlawful  gaming  who  give  evidence  on  a 
charge  of  keeping  a  gaming-house,  and  make  true  and  faithful  discovery, 
can  obtain  a  certificate  of  exemption  from  prosecution  for  their  part  in 
the  offence  (8  &  9  Vict.  c.  109,  s.  9).  And  persons  arrested  in  a  gaming- 
house may  be  required  to  give  evidence  and  compelled  to  answer 
criminating  questions,  on  pain  of  committal  for  contempt.  If  they 
make  true  and  faithful  discovery,  they  are  entitled  to  certificates  of 
exemption  from  prosecution  (17  &  18  Vict.  c.  38,  ss.  5,  6). 

Penalties  and  Costs. — The  penalties  on  summary  conviction  are 
leviable  by  distress  (8  &  9  Vict.  c.  109,  ss.  4,  21 ;  17  &  18  Vict.  c.  38, 
ss.  4,  7),  or  by  committal  in  default  of  distress.  The  latter  provision 
does  not  apply  to  costs  when  awarded.  When  recovered,  the  penalties 
under  the  Act  of  1854  go  half  to  the  informer,  half  to  the  poor  of  the 
parish,  subject  to  the  very  doubtful  decision  of  Wray  v.  Ellis,  1858, 
28  L.  J.  M.  C.  46,  as  to  the  metropolitan  police  districts  (see  E.  v. 
Titterton,  [1895]  2  Q.  B.  61). 

[Aittliorities. — Hawk.,  P.  C,  bk.  i.  c.  75 ;  4  Black.  Com.,  171 ;  Russell 
on  CHmes,  6th  ed.,  vol.  i.  pp.  741,  929;  Archbold,  Cr.  PL,  23rd.  ed., 
pp.  1194-1202;  Steph.  Dig.  Cr.  Law,  6th  ed.] 

Gang  lYl aster- — See  Agricultural  Gangs. 

Gaol. — See  Prisons. 

Gaol  Delivery- — See  Circuits  and  Assizes. 

Gaol  Sessions. — In  counties  divided  into  ridings  or  divisions, 
which  had  distinct  commissions  of  the  peace  {i.e..  York  and  Lincoln),  a 
Court  of  Sessions  for  the  management  of  the  county  gaols  or  houses  of 
correction  was  formed  out  of  all  the  justices  in  each  commission,  which 
had  the  administration  of  the  gaols,  etc.  (5  Geo.  iv.  c.  12).  The  Prison 
Act,  1865  (28  &  29  Vict.  c.  126,  s.  5  (2)),  defined  the  justices  in  gaol 
sessions  as  a  prison  authority  under  that  Act.  On  the  transfer  of  all 
gaols,  etc.,  to  the  State  in  1877  (40  &  41  Vict.  c.  21,  s.  5),  the  functions 
of  gaol  sessions  ceased  as  to  prisons.     See  Prison. 

Under  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41, 
ss.  9,  46,  118  (9)),  the  administrative  business  of  gaol  sessions  was 
transferred  to  a  joint-committee  of  the  County  Councils  of  the  three 
administrative  counties  which  make  up  each  of  the  counties  at  large  of 
Lincoln  and  York  {ihid.  s.  46  (2)  (cc)).  This  provision  does  not  affect  the 
control,  if  any,  by  justices  in  gaol  sessions  over  police  or  lock-ups,  which 
appears  to  fall  within  sec.  9  of  the  Act  of  1888,  but  transfers  the  powers 
vested  in  the  gaol  sessions  by  7  &  8  Vict.  c.  92,  s.  27.  As  to  the  districts 
of  coroners,  see  Coroner.  By  an  Act  of  1897  (60  &  61  Vict.  c.  39)  each 
riding  of  Yorkshire  is  made  (from  April  1,  1898)  a  distinct  county  for 
purposes  of  coroners. 

Gardens. — As  to  allotments  of  gardens,  see  Allotments.  As 
to  cottage  gardens  and  compensation  for  improvements  thereon,  see 
iUd.,  Vol.  L,  at  p.  315;  and  Tenant  Eight,  as  to  the  principles  on 
which  such  compensation  is  awarded.  As  to  market  gardens,  see  the 
article  Market  Gardens.     As  to  the  protection  of  town  gardens  from 
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encroachments,  etc.,  see  Open  Spaces.  As  to  field  gardens  (and  recrea- 
tion grounds)  see  Field  Gardens;  sec.  164  of  the  Public  Health  Act, 
1875,  and  sees.  44  and  45  of  the  adoptive  Public  Health  Acts  Amend- 
ment Act,  1890.  See  further,  Public  Improvements.  As  to  criminal 
offences  in  connection  with  gardens,  see  such  headings  as  Fruit  ;  Roots  ; 
Tree,  etc. 

Garnishee  Order. — See  Execution,  Vol.  V.  p.  506. 

Garrison  Town. — See  Defence  Acts  ;  Fortifications. 

Garrotting"  means  strangling  or  attempting  to  strangle  a  person 
with  the  object  of  committing  a  felony  (Offences  Against  the  Person 
Act,  1861,  24  &  25  Vict.  c.  100,  s.  21).  In  addition  to  the  punishment 
imposed  under  that  section,  the  Court  may,  under  the  Garrotters  Act, 
1863  (26  &  27  Vict.  c.  44),  order  the  offender  to  be  once,  twice,  or 
thrice  privately  whipped.  The  instrument  and  number  of  strokes 
are  to  be  specified  in  the  sentence,  and  for  offenders  under  sixteen 
the  birch  must  be  used  (see  Cat).  The  Act  of  1863  deals  also  with 
robbery  under  arms,  gang  robbery,  and  robbery  with  violence. 

Gas. — The  explosion  of  gas  in  domestic  use  is  treated  as  a  fire  risk 
within  a  policy  of  insurance. 

The  supply  of  gas,  like  that  of  any  other  commodity,  may  freely 
be  undertaken  by  any  person.  It  is  because  of  difficulties  as  to  the 
acquisition  of  land,  and  of  rights  to  disturb  highways,  and  from  the  desire 
for  a  statutory  monopoly  and  comparative  immunity  from  proceedings 
for  nuisance,  that  almost  all  gas  works  are  erected  under  special  Acts. 
Any  interference  with  a  highway  to  lay  gas  mains  without  statutory  auth- 
ority is  a  public  nuisance  even  if  the  consent  of  the  highway  authority 
has  been  obtained  {A.-G.  v.  Sheffield  Gas  Consumers  Co.,  1853,  3  De  G., 
M.  &  G.  304 ;  43  E.  R.  119  ;  E.  v.  Zongton  Gas  Co.,  1860, 2  El.  &  El.  651 ; 
A.-G.  V.  Cambridge  Gas  Consumers'  Co.,  1868,  L.  R.  4  Ch.  71;  FidlvjoodY. 
Preston  {Mayor),  1885,  53  L.  T.  718 ;  and  see  Highways).  It  is  also  a 
violation  of  the  rights  of  the  owner  of  the  soil  of  the  highway  which  can 
be  restrained  by  injunction  {Goodson  v.  Richardson,  1874,  L.  R.  9  Ch. 
221 ;  Tunbridge  Wells  {Mayor)  v.  Baird,  [1896]  App.  Cas.  434),  and  the 
mode  of  preparing  gas  for  sale  may  involve  incidentally  or  necessarily 
the  creation  of  a  public  or  private  nuisance. 

There  is  a  good  deal  of  public  general  legislation  as  to  gas  supply, 
viz.,  the  Gasworks  Clauses  Acts,  1847,  10  &  11  Vict.  c.  15,  and  1871, 
34  &  35  Vict.  c.  41 ;  the  Sale  of  Gas  Act,  1859,  22  &  23  Vict.  c.  Q^  ;  and 
the  amending  Act  of  1860,  23  &  24  Vict.  c.  146  ;  and  the  Metropolis  Gas 
Acts  of  1860,  23  &  24  Vict.  c.  125,  and  1861,  24  &  25  Vict.  c.  79 ;  and 
the  Public  Health  Acts,  1875  and  1890.  All  the  statements  hereafter 
made  must  be  taken  subject  to  the  provisions  of  the  special  Acts,  which 
modify  in  many  details  the  general  provisions. 

At  present  the  supply  of  gas  is,  as  a  general  rule,  effected  (1)  by 
commercial  companies ;  or  (2)  by  municipal  authorities. 

Commercial  companies  are  formed  under  special  Acts  incorporating 
with  modifications  the  Acts  of  1847  and  1871.  These  Acts  (1847, 
ss.  30-38,  and  1871,  s.  35)  provide  for  limiting  the  profits  of  commercial 
gas  supply  and  delivery  of  accounts  to  the  local  authorities  for  the  pur- 
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pose  of  checking  these  accounts  and  enforcing  the  limitations  {Dudley 
Gas  Works  v.  Warmington,  1881,  50  L.  J.  M.  C.  67 ;  Leamington  Priors 
Gas  Co.  V.  Davis,  1887,  18  Q.  B.  D.  107;  R.  v.  Hanleij  {Recorder)  1887, 
19  Q.  B.  D.  481 ;  Johnston  v.  Toronto  Consumers  Gas  Co,,  [1898]  A.  C. 
447).  In  calculating  the  maximum  dividend  payable,  gas  companies 
must  include  the  income  tax  payable  thereon  {A.-G.  v.  Ashton  Gas  Co., 
[1906]  A.  C.  10). 

Municipal  Authorities. — The  metropolitan  authorities  have  not  any 
power  to  supply  gas  in  their  districts.  Each  of  the  metropolitan  com- 
panies has  a  monopoly  in  its  own  district  {Gas  Light  and  Coke  Co.  v. 
So2ith  Metropolitan  Gas  Co.,  1889,  62  L.  T.  126).  Under  the  Public 
Health  Act,  1875,  urban  district  councils  (including  town  councils)  are 
empowered  to  obtain  a  Local  Government  Board  Order  authorising  them 
to  supply  gas  within  their  district  where  no  commercial  supply  exists 
(s.  161 ;  and  where  a  commercial  supply  exists,  they  may  by  special 
resolution,  with  the  sanction  of  the  Local  Government  Board,  buy  out 
the  commercial  undertakers  (ss.  63,  162)  at  a  price  to  be  fixed  by  arbi- 
tration in  case  of  dispute.  As  to  what  under  these  circumstances  an 
arbitrator  may  take  into  account,  see  Jn  re  Hucknall  Urban  Council  and 
Smith  Norwunton  Gas  Co.,  1905,  3  L.  G.  K.  704. 

Taking  Land. — Whether  the  undertaking  is  commercial  or  municipal, 
the  power  to  take  lands  or  easements  depends  on  the  incorporation  in 
the  special  Act  or  provisional  order  of  the  Lands  Clauses  Acts.  But 
gas  must  not  be  stored  except  on  lands  described  in  the  special  Act  or 
order  (Act  of  1871,  34  &  35  Vict.  c.  41,  s.  5),  and  an  easement  of  water 
may  not  be  acquired  {ibid.,  s.  10). 

The  Acts  of  1847  and  1871  are  Clauses  Acts  which  have  no  inde- 
pendent operation,  but  apply  only  so  far  as  they  are  incorporated  in 
other  Acts,  general  or  special,  under  which  the  particular  gas  undertaking 
is  authorised  (cp.  Dartford  Urban  Council  v.  Bexley  Heath  Rly.  Co.,  [1898] 
A.  C.  210). 

Laying  Pipes  in  Streets. — Besides  the  general  regulations  of  the  Act 
of  1847,  ss.  6-12,  there  are  particular  provisions  as  to  London  in 
Michaelangelo  Taylor's  Act,  1817,  57  Geo.  ill.  c.  xxix.  ss.  13-18,  20; 
see  1847,  s.  47,  and  the  Act  of  1860,  23  &  24  Vict.  c.  125,  ss.  49,  50. 
If  the  undertakers  do  not  follow  the  statutory  regulations,  they  are 
liable  to  indictment  for  obstructing  the  highway,  as  well  as  to  summary 
proceedings  under  the  Highway  Act,  1835,  s.  72,  and  the  Public  Health 
Act,  1875,  s.  149.  The  pipes  when  laid  may  not  be  interfered  with  by 
local  authorities,  railway  companies,  or  other  breakers  of  streets,  except 
under  statutory  provisions  (see  Michael  and  Will  on  Gas  and  Water, 
5th  ed.,  1901);  and  the  undertakers  are  entitled  to  sue  for  injuries 
caused  by  the  negligence  of  the  road  authority  {Gas  Light  and  Coke  Co. 
V.  Kendngton  Vestry,  1885,  15  Q.  B.  D.  1). 

Nuisance. — The  Gas  Works  Clauses  Act,  1847,  does  not  give  statu- 
tory authority  to  suppliers  of  gas  to  create  a  public  nuisance  (s.  29),  and 
makes  the  undertakers  subject  to  the  provisions  of  Public  Health  Acts 
passed  in  the  same  session  as  the  special  Act  or  in  a  subsequent  session 
I  (s.  49).  See  as  to  the  position  of  a  company  which  cannot  continue  its 
;  manufacture  without  creating  a  nuisance,  Jordesen  v.  Sutton,  etc..  Gas 
Co.,  [1899]  2  Ch.  217.  The  remedies  in  case  of  the  creation  of  a  public 
nuisance  are — 

{a)  By  indictment,  whether  air  or  water  is  polluted  {R.  v.  Medley, 
1834,  6  Car.  &  P.  292) ; 
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(h)  By  proceedings  by  the  Attorney-General  ex  relatione  for  an 
injunction  (A.-G.  v.  Gas  Light  and  Coke  Co.,  1877,  7  Ch.  D.  217); 

(c)  By  proceedings  for  penalties,  where  the  undertakers  corrupt  or 
foul  water  by  gas  or  through  anything  connected  with  its  manufacture  or  ' 
supply  (1847,  ss.  21-23;  Met.  Gas  Act,  1860,  ss.  51,  52;  Public  Health 
Act,  1875,  s.  68  ;  Public  Health  (London)  Act,  1891,  s.  52 ;  Lighting  and 
Watching  Act,  1833,  s.  26).  The  remedy,  under  the  Act  of  1847,  is 
either  by  action  for  a  penalty  of  £200  and  £20  a  day  for  the  continuance 
of  the  offence,  or  by  summary  proceedings  (ss.  25,  40,  43)  for  a  penalty 
of  £20  by  any  person  whose  water  is  fouled. 

Undertakers  are  also  liable  to  daily  penalties  of  £5  per  diem,  recover- 
able summarily,  for  any  escape  of  gas  permitted  within  twenty-four  hours 
after  notice  (1847,  s.  24).  This  remedy  appears  not  to  be  exclusive,  or 
to  prevent  action  for  damages  consequent  on  the  escape  (Burrovjs  v. 
Ma7xh  Gas  Co.,  1872,  L.  E.  7  Ex.  96).  But  that  decision  appears  to 
rest  on  a  breach  of  contract  as  to  the  supply  of  proper  meters  and 
fittings;  and  except  in  case  of  breach  of  contract  or  negligence,  the 
consumer  appears  to  be  confined  to  the  statutory  remedy;  and  a  gas 
company  does  not  fall  within  the  rules  in  Fletcher  v.  Rylands,  1868, 
L.  E.  3  H.  L.  330  (see  Gi^een  v.  Chelsea  W.  W.  Co.,  1894,  70  L.  T.  547; 
and  Beven  on  Negligence,  2nd  ed.,  473).  See  Midiooocl  v.  Manchester 
Corporation,  [1905]  2  K.  B.  597,  where  the  corporation's  electric  main 
fused,  set  light  to  the  bitumen  covering,  and  fired  the  adjoining  premises.  \ 
The  corporation  were  held  liable  for  the  damage  caused  thereby.  j 

SuiJply. — The  obligations  of  the  undertakers  as  to  supply  are  regu-  I 
lated  by  the  Acts  of  1847,  ss.  13,  16,  and  1871,  ss.  11-27,  as  modified  ■' 
by  special  Acts,  and  in  London  by  the  Act  of  1860,  23  &  24  Vict.  c.  125, 
ss.  14-24. 

The  supply  is  by  contract — {a)  with  ordinary  persons  or  corporations, 
who,  if  owners  or  occupiers,  can  insist  on  supply  (1847,  s.  13 ;  1871,  s.  11 ; 
Ex  parte  Mason,  [1893]  1  Q.  B.  323);  {h)  with  local  authorities  (1847, 
s.  13;  1871,  s.  24). 

The  price  is  regulated  by  the  special  Acts,  subject  to  the  provisions 
as  to  reduction  by  reference  to  the  undertakers'  profits. 

A  private  consumer  may  be  required  to  give  security  for  the  gas  and 
fittings  supplied  (1871,  ss.  11,  16 ;  and  in  London,  1860,  ss.  15,  16). 

Persons  who  steal  gas  may  be  indicted  for  larceny  {B.  v.  White,  1853, 
22  L.  J.  M.  C.  123),  and  fraudulent  user  is  punishable  summarily  (1847, 
s.  18),  as  is  wilful  damage  of  pipes  or  fittings  belonging  to  the  under- 
takers (s.  19).  Accidental  damage  must  be  paid  for  (s.  20).  The  remedy 
here  is  not  necessarily  only  by  way  of  summary  proceedings,  as  it  was 
held  that  where  a  servant  had  negligently  knocked  down  a  lamp-post 
an  ordinary  action  for  negligence  was  maintainable  against  the  master 
{Crystal  Palace  Gas  Co.  v.  Idris,  1900,  82  L.  T.  200).  A  road  authority 
must  not  use  steam-rollers  in  such  a  way  as  to  damage  pipes  laid  under 
the  surface,  regard  being  had  to  what  was  the  ordinary  traffic  on  the 
road  and  the  reasonable  means  of  repair  when  the  pipes  were  laid 
(Alliccnce  and  Dublin  Consicmers  Gas  Co.  v.  Dublin  County  Council,  [1901] 
1  Ir.  E.  492). 

The  mode  of  supply  is  by  meter  tested  and  stamped  under  the  Sale 
of  Gas  Acts,  22  &  23  Vict.  c.  66,  23  &  24  Vict.  c.  146,  and  24  &  25  Vict, 
c.  79  (Metropolis),  and  supplied  and  repaired  by  the  undertakers  (1871, 
ss.  13,  14,  17,  18,  19).  Meters  and  fittings  supplied  are  not  valued  in 
assessing  the  annual  value  of  the  building  (B.  v.  Zee,  1866,  L.  E.  1  Q.  B. 
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241),  and  are  not  distrainable  for  rent  (1871,  s.  18 ;  Gas  Light  and  Coke 
Co.  V.  Hardy,  1886,  17  Q.  B.  D.  619). 

The  undertakers  have  a  right  of  entry  to  examine  meters  and 
ascertain  the  amount  of  gas  consumed  (1871,  ss.  19,  21). 

The  record  of  supply  given  by  the  meter  is  primd  facie  evidence  of 
the  quantity  consumed  (1871,  s.  20),  but  the  consumer  is  entitled  to 
have  the  meter  tested  under  the  Sale  of  Gas  Acts,  1859  (c.  66)  and  1860 
(c.  146),  and  in  London  by  these  Acts,  as  modified  by  the  Act  of  1861, 
0.  79. 

These  Acts  provide  for  the  appointment  of  gas  inspectors,  and  their 
attendance  to  test  meters  by  a  standard,  on  the  requisition  of  justices, 
or,  in  London,  of  the  County  Council.  Power  to  test  "  daily  "  includes 
Sundays  also  (London  County  Council  v.  South  Metropolitan  Gas  Co.,  [1904] 

1  Ch.  76). 

The  quality  of  the  gas  supplied  is  regulated  by  the  Act  of  1871, 
s.  12,  and  Sched.  A.,  and  in  London  by  the  Act  of  1860  and  the  special 
Acts  of  the  London  companies  (Michael  and  Will's  Gas  and  Water,  5th 
ed.,  p.  70),  under  which  gas  referees  and  examiners  are  appointed.  Pro- 
vision is  made  by  the  Act  of  1871  (ss.  28-34)  as  to  places  for  testing  the 
purity  of  the  gas. 

If  the  consumer  does  not  pay  his  gas-rate  the  undertakers  can  cut  off 
the  supply  (1847,  s.  16),  and  take  away  the  meter  (1871,  ss.  22,  23),  and 
recover  the  amount  summarily  with  the  cost  of  cutting  off  (1871,  ss.  23, 
40,  41).  They  need  not  put  the  gas  on  again  till  the  arrears  are  paid 
(1871,  s.  39 ;  Paterson  v.  Gas  Light  and  Coke  Co.,  [1896]  2  Ch.  476). 
Moreover,  where  one  consumer  is  supplied  at  several  different  places, 
failure  to  pay  for  any  one  place  entitles  the  company  to  cut  off  the 
supply  to  the  other  places  (Montreal  Gas  Co.  v.  Cadieux,  [1899]  A.  C. 
589). 

But  where  a  bankrupt  is  in  arrear,  and  a  trustee  in  bankruptcy  enters 
on  the  premises,  the  latter  is  in  the  position  of  a  "  new  tenant,"  and  the 
gas  company  cannot  refuse  to  supply  him  with  gas  unless  and  until  the 
bankrupt's  arrears  be  paid  up  (see  In  re  Flack ;  Ex  parte  Berry,  [1900] 

2  Q.  B.  32,  a  case  in  which  the  matter  in  dispute  was  water).  As  to  the 
position  of  a  receiver  and  manager,  see  Gosling  v.  Gaskell,  [1897]  A.  C. 
575.  But  where  the  incoming  tenant  continues  the  trade  or  business  of 
the  outgoing  tenant,  and  has  paid  a  consideration  for  so  doing,  he  is  not 
thereby  liable  for  gas  rent  left  unpaid  by  the  outgoing  tenant  {Gas  Light 
and  Coke  Co.  v.  Cannon  Brewery  Co.,  [1904]  A.  C.  331). 

If  the  undertakers  do  not  give  a  supply  at  all,  or  fail  to  give  one 
sufficient  in  amount  and  purity,  they  are  liable  to  summary  proceedings 
under  sec.  36  of  the  Act  of  1871,  but  not  to  action  {Clegg  v.  Early  Gas 
Co.,  [1896]  1  Q.  B.  592 ;  Commercial  Gas  Co.  v.  Scott,  1875,  L.  E.  10  Q.  B. 
400).  Stoppage  of  pipes  by  frost  is  a  defence  to  proceedings  under  sec.  36 
(see  Richmond  Gas  Co.  v.  Richmond  {Mayor),  [1893]  1  Q.  B.  56).  Where 
a  gas  company  is  required  to  supply  a  lamp  which  can  only  be  reached 
by  a  pipe  laid  in  a  passage  belonging  to  an  objecting  private  owner,  they 
are  not  liable  for  penalties  for  refusal  {Bellamy  v.  Liverpool  United  Gas 
Co.,  1904,  2  L.  G.  E.  1182). 

The  supply  of  gas  to  local  authorities  is  regulated  by  the  Acts  of 
1847,  s.  13,  and  1871,  ss.  24-27,  which  provide  for  adjusting  the  price 
by  agreement  or  arbitration.  As  to  the  effect  of  these  sections,  see  the 
Richmond  Case,  supra. 

The  powers  of  local  authorities  to  light  streets,  etc.,  are  dealt  with 
VOL.  VI.  23 
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under  Lighting  and  Watching  ;  London  County  ;  and  Town  Govern- 
ment. 

[Authorities. — Michael  and  Will  on  Gas  and  Water,  5th,  1901,  ed.; 
Eeeson's  Gas  and  Water  Acts,  1902  ed. ;  Hunt,  London  Local  Government, 
vol.  ii.  p.  981 ;  Beven  on  Negligence,  2nd  ed.,  p.  460.] 

Gavelkind. — A  custom  of  descent  prevailing  with  regard  to 
lands  in  certain  places,  chiefly,  but  not  exclusively,  in  Kent  (see  Wise- 
man V.  Cotton,  1675,  1  Sid.  135,  137),  whereby  instead  of  descending  to 
the  eldest  son  the  lands  descend  to  all  the  sons  equally,  in  default  of 
sons  to  all  the  daughters  equally,  and  in  default  of  children  to  all  the 
brothers  equally  ;  the  issue  of  a  deceased  son,  daughter,  or  brother  who, 
if  living,  would  have  been  entitled  to  partake,  being  also  entitled  per 
stirpes  to  the  share  of  their  deceased  parent.  [The  heirs  take  as 
coparceners.  The  partibility  of  gavelkind  lands  extends  by  law,  and 
not  as  a  matter  of  custom  to  be  proved,  to  all  branches  of  relation- 
ship, however  remote,  and  does  not  stop  at  brothers  and  their  issue 
(Be  Chenoweth,  [1902]  2  Ch.  488).  The  heirs  of  the  half-blood  are 
postponed  to  those  of  the  whole  blood.]  Outside  Kent  the  custom 
[of  a  manor,  even  if  admittedly  the  custom  of  gavelkind],  must  in 
regard  to  collateral  descents  be  proved  as  a  special  custom.  [Perhaps 
the  most  notable  manors  where  the  custom  prevails  are  Hackney  and 
Stepney.]  The  word,  however,  seems  most  probably  etymologically  to 
mean  only  land  of  the  kind  that  yields  a  rent  or  a  customary  per- 
formance of  husbandry  works  (Old  English,  gafol  or  gavel),  that  is 
practically  land  which  elsewhere  was  described  as  being  held  in  socage; 
and  on  this  theory  the  rule  of  descent  and  other  peculiarities  of  the 
custom  are  extrinsic  additions,  gavelkind  land  originally  differing  in 
name  only  from  other  socage  lands.  In  any  case  gavelkind  lands  were 
never  held  by  any  peculiar  tenure,  but  only  by  a  species  of  socage ;  the 
custom  being  one  of  descent  only.  In  Kent,  unless  the  contrary  be 
shown,  all  lands  are  still  presumed  to  be  under  the  custom  of  gavelkind ; 
and  although  by  various  Acts  of  Parliament,  the  first  of  which  was 
passed  in  1496  and  the  last  in  1624,  specified  lands  were  disgavelled,  or 
placed  as  regards  descent  under  the  common  law  of  inheritance,  the 
presumption  above  mentioned  gradually  undoes  the  effect  of  the  Acts, 
since  it  becomes  increasingly  difficult  to  show  that  specified  lands  are 
included  in  a  specified  Act ;  and  a  direction  in  a  deed  or  will  that  the 
lands  shall  descend  to  the  common-law  heir  will  not  alter  the  course  of 
descent;  nor  does  the  Inheritance  Act  of  1833  (3  &  4  Will.  iv.  c.  106), 
affect  the  existence  of  the  custom  of  gavelkind  (Muggleton  v.  Barnett, 
1857,  2  H.  &  K  653).  The  important  peculiarities  of  gavelkind  other 
than  the  rule  of  descent  are — (1)  that  gavelkind  lands  did  not  escheat  {q.v) 
on  attainder  for  any  felony,  though  they  were  forfeited  for  high  treason ; 
escheat  for  felony  is  now  abolished  (33  &  34  Yict.  c.  23) ;  (2)  that  an 
infant,  male  or  female,  not  under  fifteen  years  of  age,  [seised  in  fee],  may 
indefeasibly  alienate  them  by  feoffment  {q.v.),  [provided  that  he  receives] 
valuable  consideration,  [the  sufficiency  of  which  may,  in  some  cases  at 
any  rate,  be  inquired  into  {Be  Maskell  and  Goldfinch's  Contract,  [1895] 
2  Ch.  525)] ;  (3)  that  the  dower  of  them  is  of  a  moiety,  [and  continues 
"so  long  as  she  keeps  herself  sole  and  without  child"  (Co.  Litt.  33 J). 
The  rights  of  the  widow  are  now  considerably  extended  by  the  Intestates' 
Estates  Act,  1890,  subject  to  which  the  custom  prevails.  See  Husband 
AND  Wife.]  ;  (4)  that  the  tenancy  by  the  curtesy  is  of  a  moiety  only. 


i^mc 


GAZETTES  355 


d  ceases  on  remarriage,  but  attaches  without  birth  of  issue  (see  also 
Curtesy).  These  further  peculiarities  are  rare  outside  Kent.  The 
disga veiling  Acts  affect  the  custom  of  descent  only. 

[A^tthorities. — Kobinson  on  Gavelkind,  5th  ed.,  1897;  Challis,  Real 
Property,  2nd  ed.,  1892.] 

Gazettes. — The  London  Gazette  is  a  Government  newspaper, 
ich  appears  every  Tuesday  and  Friday,  and  is  the  official  organ  for 
the  publication  of  Koyal  proclamations,  Government  orders  and  regula- 
tions, and  other  public  notices,  such  as  dissolutions  of  partnership  and 
proceedings  in  bankruptcy. 

The  London  Gazette  dates  back  to  1666.  Prior  to  that  date  there  had 
been  several  newspapers  which,  to  some  extent,  were  official  organs,  but 
most  of  these  were  shortlived.  In  November  1665  the  first  number 
of  the  Oxford  Gazette  appeared — it  was  so  called  because  the  Court 
was  then  at  Oxford  owing  to  the  prevalence  of  the  plague  in 
London — but  after  the  issue  of  several  numbers  the  title  was  changed 
to  that  of  the  London  Gazette.  Originally,  the  paper,  although  the 
organ  of  the  Government,  partook  also  of  the  character  of  an  ordi- 
nary newspaper,  supplying  a  few  items  of  general  news ;  for  long,  how- 
ever, the  Gazette  has  existed  merely  as  a  medium  for  official  and  other 
public  notices. 

At  common  law  the  Gazette  is  evidence  of  acts  of  State  notified 
therein,  but  not  of  acts  of  public  officials  having  little  or  no  reference 
to  the  affairs  of  Government,  nor  even  of  many  public  matters  in  suits 
between  individuals  (Taylor,  Law  of  LJvidence,  10th  ed.,  ss.  1662,  1665); 
but  the  use  of  the  Gazette  for  evidential  purposes  has  been  much  extended 
by  statute. 

By  the  Documentary  Evidence  Act,  1868,  s.  2,  prima  facie  evidence 
of  Eoyal  proclamations  and  Government  orders  and  regulations  may  be 
given  by  production  of  a  copy  of  the  Gazette  containing  the  same.  A 
cutting  from  the  paper  is  not  sufficient;  the  whole  Gazette  must  be 
produced  {R.  v.  Lowe,  1883,  52  L.  J.  M.  C.  122). 

By  the  Bankruptcy  Act,  1883,  a  copy  of  the  London  Gazette  con- 
taining any  notice  inserted  therein  in  pursuance  of  the  Act  is  evidence 
■of  the  facts  stated  in  the  notice,  and  a  copy  of  the  Gazette  containing 
any  notice  of  a  receiving  order  or  adjudication  order  is  conclusive 
evidence  in  all  legal  proceedings  of  such  an  order  having  been  made 
and  of  its  date  (s.  132).  By  the  same  Act,  and  the  rules  made  there- 
under, a  large  number  of  proceedings  in  bankruptcies  are  required  to  be 
advertised  in  the  Gazette,  such  as  receiving  orders,  orders  of  adjudication, 
appointment  of  trustee,  approval  of  composition,  orders  of  discharge, 
^■ptices  of  dividends,  etc. 

^B   Notice  of  dissolution  or  change  of  partnership  advertised  in  the 

Gazette  is  notice  of  the  fact  of  such  dissolution  or  change  to  persons  who 

have  not  dealt  with  the  firm  before  the  date  of  the  dissolution  or  change 

I    .80  advertised  (Partnership  Act,  1890,  s.  36).     In  Troughton  v.  Hunter, 

I     1854,  18  Beav.  470 ;  52  E.  E.  185,  the  defendant  in  a  suit  for  dissolution 

'     of  partnership  was  ordered  to  concur  in  procuring  the  insertion  of  a 

I     notice  of  dissolution  in  the  Gazette ;  and  in  Hendry  v.  Turner,  1886,  32 

Ch.  D.  355,  it  was  decided  that  the  Court  has  jurisdiction  to  compel  a 

retiring  partner  to  sign  a  notice  of  dissolution  for  the  Gazette  even  where 

J^  other  specific  relief  is  claimed. 
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made  evidence  of  the  matters  published  therein  (see  Taylor,  Lavj  of 
Evidence,  10th  ed.,  ss.  1663A-64). 

In  addition  to  the  London  Gazette,  there  are  two  others — the  Edin- 
hurgh  Gazette  and  the  Dublin  Gazette — in  which  public  notices  affecting 
Scotland  and  Ireland  respectively  are  published.  The  provisions  of  the 
Documentary  Evidence  Act,  1868,  referred  to  above,  apply  to  these 
Gazettes  in  the  same  way  as  to  the  London  Gazette. 

Geese,  though  not  generally  commonable  animals,  may,  by  special 
custom,  which  exists  in  very  many  places,  enjoy  common  of  pasture 
whether  the  land  be  manorial  or  not,  but  not  in  a  forest.  See  Hunter 
on  Ojoen  Spaces,  2nd  ed.,  pp.  28,  35,  51,  192.     See  Animal;  Bieds. 

General  Agent. — See  Peincipal  and  Agent. 

General  Average.— See  Aveeage. 

General  Building  Scheme.— See  Building  Scheme. 

General  District  Rate.— See  Public  Health. 

General  Exceptions. — See  Bills  of  Lading,  Vol.  II. 
p.  235;    Chaetee-Paety,  Vol.  III.  p.  16. 

General  Exceptions  (in  Criminal  Law).— Under 

this  head  are  classified  in  the  Indian  Penal  Code  (ss.  76-106),  Sir  James 
Stephen's  Digest  of  the  Criminal  Law,  6th  ed.,  pp.  20-29,  and  the  abortive- 
Criminal  Code  Bills  of  1878  to  1880,  a  series  of  provisions  which  must 
be  read  into  every  subsequent  substantive  portion  of  the  Code  or  Digest, 
and  point  out  how  acts  or  omissions  which  in  terms  come  within  the 
definition  of  an  offence  are  in  substance  excepted  therefrom  as  being 
either  justifiable  or  exempt  from  punishment.  Such  are  acts  by  persons 
mentally  or  physically  incapable  of  any  crimes  or  of  certain  crimes; 
mistakes  of  fact  which  exclude  criminal  intention,  exercise  of  public  or 
private  rights  or  duties  which  justify  or  excuse  the  persons  exercising 
them,  against  any  criminal  proceeding  for  consequent  death  or  injury. 
See  Steph.  Dig.  Cr.  Laiv,  6th  ed.,  20-29 ;  and  Mayne,  Lnd.  Cr.  Law,  1896, 
41-54,  295-428,  where  the  subject  is  admirably  handled,  with  reference 
both  to  English  and  Indian  law.     See  Homicide  ;  Idiot  ;  Lunacy. 

General  Issue. — This  was  the  term  applied  to  the  plea 
formerly  used  for  traversing  the  declaration  in  cases  where  the  defendant 
wished  to  deny  its  whole  allegations  or  the  principal  fact  on  which  it 
was  founded  (Stephen  on  Pleading,  7th  ed.,  p.  152).  Before  the  plead- 
ing rules  of  Hilary  Term,  1834,  came  into  force,  this  plea  operated  as 
a  general  denial  of  the  defendant's  liability,  and  enabled  him  not  only 
to  put  the  plaintiff  to  the  proof  of  the  whole  of  his  case,  but  to  raise 
under  it  almost  every  sort  of  defence  on  his  own  part  (Bullen  and  Leake's 
Precedents  of  Pleading,  3rd  ed.,  p.  460).  By  the  last-mentioned  rules, 
and  by  the  rules  of  Trinity  Term,  1853,  the  effect  of  the  general  issue 
as  a  traverse  was  materially  restricted,  and  all  matters  in  confession 
and  avoidance  had  to  be  specially  pleaded  {ibid.).  The  usual  forms 
of  general  issues  in  actions  on  contracts  previously  to  the  Judicature 
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Acts  were  called  mmquam  indebitatus,  non  assumpsit,  non  est  factum, 
and  nul  tiel  record.  The  plea  of  nunquam  indebitatus  was  used  in  plead- 
ing to  an  indebitatus  count  (see  Count  in  Declaration)  ;  non  assumpsit 
was  pleaded  where  the  declaration  was  framed  on  a  like  contract  in 
a  special  count  on  assumpsit  (see  Assumpsit)  ;  non  est  factum  was  the 
form  of  traverse  employed  where  the  action  was  founded  on  a  specialty 
contract ;  and  nul  tiel  recm^d  was  used  where  it  was  founded  on  a  con- 
tract of  record.  In  actions  for  wrongs,  the  most  common  form  of  the 
general  issue  was  "Not  guilty"  (see  Not  Guilty),  but  in  some  such 
actions  a  more  specific  traverse  was  adopted,  as,  for  instance,  in  detinue, 
where  the  general  issue  usually  pleaded  was  non  detinet  (see  Detinue), 
and  in  replevin,  where  it  took  the  form  of  non  cepit  (see  Replevin). 
esides  the  ordinary  general  issue  of  "Not  guilty,"  there  was  also 
special  defence  of  "  Not  guilty "  by  statute,  which  applied  in  cases 
here  a  defendant  was  privileged  by  statute  to  plead  "  Not  guilty,"  and 
to  give  in  evidence  thereunder  defences  which  would  otherwise  require 
to  be  pleaded  (Bullen   and  Leake's  Precedents  of  Pleading,   6th   ed., 

§886). 
The  effect  of  the  rules  under  the  Judicature  Acts  has  been,  except 
the  case  of  "  Not  guilty  by  statute,"  practically  to  abolish  the  plead- 
g  of  general  issues;  for  though  the  defendant  may,  under  the 
ithorised  forms,  plead  that  he  did  not  contract,  or  promise,  or  agree 
alleged,  such  denials  have  not  the  effect  of  the  old  plea  of  non 
assumpsit  (see  Bullen  and  Leake's  Precedents  of  Pleading,  6th  ed.,  p.  528). 
[The  R.  S.  C,  Order  19,  r.  12,  provide  that  nothing  in  the  rules  is  to 
affect  the  right  of  a  defendant  to  plead  "  Not  guilty  by  statute."  Every 
defence  of  "  Not  guilty  by  statute  "is  to  have  the  same  effect  as  there- 
tofore. But  no  other  defence  may  be  pleaded  to  the  same  cause  of 
action  without  the  leave  of  the  Court  or  a  judge.  In  the  margin  of  the 
pleading  in  which  this  issue  is  raised  are  to  be  inserted  the  words  "  by 
statute,"  together  with  the  year  of  the  reign  in  which  the  Act  of 
Parliament  relied  on  was  passed,  with  the  chapter  and  section  of  such 
Act.  The  pleading  must  also  specify  whether  the  Act  is  public  or  not ; 
otherwise  such  defence  will  not  be  taken  to  have  been  pleaded  by  virtue 
of  any  Act  of  Parliament,  R.  S.  C,  Order  21,  r.  19.]  The  right  of 
pleading  the  general  issue  of  "Not  guilty  by  statute"  is  very  much 
limited  by  the  effect  of  the  repeals  contained  in  the  Public  Authorities' 
Protection  Act,  1893  (56  &  57  Vict.  c.  61),  and  other  statutes  (see  ibid. 
901).  [Sec.  3  of  the  Public  Authorities'  Protection  Act,  1893,  aboHshes 
the  right  to  plead  "  Not  guilty  by  statute  "  wherever  conferred  by  any 
of  the  enactments  specified  in  the  schedule  to  that  Act,  and  also  when- 
ever conferred  by  any  public  general  Act  to  which  that  Act  applies. 
It  appears  that  a  private  person  (as  distinct  from  a  public  authority), 
acting  in  pursuance  or  intended  execution  of  an  Act  of  Parliament,  is 
within  the  Act  of  1893  (see  cases  in  Bullen  and  Leake,  p.  902).  See 
rther.  Not  Guilty]. 
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Generally. — As  to  the  scope  of  this  term  in  the  words  "gener- 
ally do  all  such  acts  and  things  in  relation  to  his  property  as  may 
reasonably  be  required,"  in  sec.  24  (2)  of  the  Bankruptcy  Act,  1883,  see 
In  re  Betts  &  Block,  1887,  19  Q.  B.  D.  39 ;  affd.  13  App.  Cas.  570),  dealt 
with  in  article  Bankruptcy,  Vol.  II.  at  p.  38. 

General  Orders. — See  Rules  of  Court. 


358  GENERAL  SHIP 

General  Ship. — See  Affreightment. 
General  Tail. — See  Estates  of  Inheritance. 

General  Warrant. — In  1627,  in  Sir  John  DameVs  Case,  and 
in  1629,  in  StroucVs  Case,  the  question  was  raised  whether  arrests  on 
warrants  expressed  to  be  per  speciale  manclatiim  regis,  for  notable  con- 
tempts, were  a  good  return  to  a  writ  of  habeas  corpus  (3  How.  St.  Tr.  5, 
241).  By  the  Petition  of  Right  (1627,  3  Chas.  i.  c.  1,  s.  5 ;  1640, 16 
Chas.  I.  c.  10),  the  illegality  of  warrants  by  the  King's  special  command, 
not  assigning  grounds  of  arrest  or  detainer,  was  admitted  by  the  Crown, 
and  the  remedy  by  habeas  corpus  made  effectual.  Notwithstanding  this 
enactment,  a  practice  was  in  vogue  as  late  as  1765  for  a  Secretary  of 
State,  on  the  assumption  that  he  was  qualified  to  do  so  as  a  conservator 
of  the  peace,  to  issue  warrants  to  search  for,  and  seize  papers,  on  charges 
of  seditious  libel.  In  Wilkes  v.  Wood,  1763, 19  How.  St.  Tr.  1153  ;  Leach 
V.  Money,  1765,  19  How.  St.  Tr.  1001;  and  U^itick  v.  Carrington,  1765, 
19  How.  St.  Tr.  1029,  this  proceeding  was  declared  to  be  illegal,  Lord 
Camden  denying  the  Secretary  of  State  to  be  a  common-law  magistrate 
(see  18  Geo.  ii.  c.  20,  ss.  13,  14),  and  determining  that  it  is  illegal  for 
any  person  to  issue  or  execute  any  warrant  for  seizure  of  papers  of  any 
person  on  a  charge  or  suggestion  of  seditious  libel.  In  1766  the  House  of 
Commons  passed  a  resolution  condemning  general  warrants  in  the  case 
of  libels,  and  declaring  their  execution  on  a  member  of  the  House  to  be 
a  breach  of  its  privileges,  and  since  1776  (Broom,  Const.  Laiv,  2nd  ed., 
610)  no  attempt  seems  to  have  been  made  to  seize  papers  by  warrant 
of  the  Privy  Council  or  Secretary  of  State.  The  seizure  of  newspapers 
in  Ireland  some  years  ago  appears  to  have  been  effected  under  special 
statutory  powers;  see  the  Prevention  of  Crimes  (Ireland)  Act,  1882, 
s.  13.  Lord  Mansfield  (19  St.  Tr.  1027)  specifies  as  an  exception  to  the 
rules  about  warrants  those  known  as  writs  of  assistance  (authorising 
entry  of  houses  to  search  for  uncustomed  goods),  and  warrants  to  take 
up  loose,  idle,  and  disorderly  people,  which  appear  to  have  been  issued 
in  general  terms.  The  Acts  as  to  the  latter  have  been  superseded  by  the 
procedure  under  the  Vagrants  Acts,  and  police  in  towns.  The  use  of  the 
writ  of  assistance  was  one  of  the  causes  of  the  revolt  of  the  American 
colonies  (see  Bouvier,  Laiv  Lex.,  s.v.  "  General  Warrant "). 

Warrants  to  arrest  persons  to  be  legal  must  name  or  describe 
sufticiently  the  person  to  be  arrested,  and  state  his  offence  with  reason- 
able particularity  {Jones  v.  German,  [1896]  2  Q.  B.  418 ;  [1897,  1  Q.  B. 
374).     And  see  Dicey,  Const.  Laiv,  2nd  ed.     See  further,  article  Arrest. 

General  Words. — See  Easement;  Incorporeal  Heredita- 
ments ;  Interpretation. 

Geneva  Convention. — An  international  agreement  con- 
cluded August  22,  1864,  at  Geneva,  for  the  purpose  of  improving  the 
condition  of  wounded  soldiers  of  armies  in  the  field  ("  pour  I'ameliora- 
tion  du  sort  des  militaires  blesses  dans  les  armees  en  campagne  ").  The 
movement  of  which  it  was  the  outcome  sprang  from  a  book,  Un  souvenir 
de  Solfirino,  on  the  sufferings  of  the  wounded  at  Solferino,  published  in 
1862  by  the  Genevese  philanthropist,  Henri  Dunant.  An  unofficial 
congress  at  Geneva  in  October  1863  was  followed  by  an  official  one, 
called  by  the  Swiss  Government  in  1864,  in  which  sixteen  States  took 
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)art.  Great  Britain  was  not  represented,  but  the  articles  adopted  were 
agreed  to  by  her  at  a  later  date.  They  were  first  applied  in  the  Aiistro- 
German  war  of  1866.  After  the  experience  therein  acquired,  fifteen 
further  articles  explaining  and  completing  certain  provisions  of  the 
original  Convention,  and  extending  its  application  to  maritime  war- 
fare, were  adopted  by  another  official  conference  held  at  Geneva  on 
October  20,  1868.  These  additional  articles  were  by  agreement  put 
in  practice  by  the  French  and  German  armies  in  the  war  of  1870,  but 
have  never  yet  been  ratified.  [The  Hague  Convention,  1899,  re-enacts  the 
Geneva  Convention  of  1864,  but  not  the  Supplementary  Convention  of 
1868,  "but  in  many  respects  the  stipulations  of  the  latter  are  given 
effect  to  in  the  various  formal  acts  of  the  Hague  Conference."  Hall, 
Inter.  Laiv,  5th  ed.,  p.  402.]  The  principles  of  the  original  convention 
are  contained  in  the  first  seven  articles,  which  are  as  follows: — 

I  Art.  1.  Ambulances  and  military  hospitals  shall  be  acknowledged  to  be 
leuter,  and  as  such  shall  be  protected  and  respected  by  belligerents  so  long 
£  any  sick  or  wounded  may  be  therein.  Such  neutrality  shall  cease  if  the 
mbulances  or  hospitals  should  be  held  by  a  military  force.  [As  to  this 
rticle,  see  Bluntschh,  s.  586.] 
Art.  2.  Persons  employed  in  hospitals  and  ambulances  comprising  the 
tafF  of  superintendence,  medical  service,  administration,  transport  of 
rounded,  as  well  as  chaplains,  shall  participate  in  the  benefit  of  neutrality 
rhile  so  employed  and  so  long  as  there  remain  any  wounded  to  bring  in  or 
succour. 

Art.  3.  The  persons  designated  in  the  preceding  article  may  even,  after 
occupation  by  the  enemy,  continue  to  fulfil  their  duties  in  the  hospital  or 
ambulance  which  they  serve,  or  may  withdraw  in  order  to  rejoin  the  corps 
to  which  they  belong.  Under  such  circumstances,  when  these  persons  shall 
cease  from  their  functions  they  shall  be  delivered  by  the  occupying  army  to 
the  outposts  of  the  enemy. 

Art.  4.  As  the  equipment  of  military  hospitals  remains  subject  to  the 
laws  of  war,  persons  attached  to  such  hospitals  cannot,  in  withdrawing,  carry 
away  any  articles  but  such  as  are  their  private  property.  Under  the  same 
circumstances  an  ambulance  shall,  on  the  contrary,  retain  its  equipment. 

Art.  5.  Inhabitants  of  the  country  who  may  bring  help  to  the  wounded 
shall  be  respected  and  shall  remain  free.  The  generals  of  the  belligerent  Powers 
shall  make  it  their  care  to  inform  the  inhabitants  of  the  appeal  addressed  to 
their  humanity,  and  of  the  neutrality  which  will  be  the  consequence  of  it. 
Any  wounded  man  entertained  in  a  house  shall  be  considered  as  a  protection 
thereto.  Any  inhabitant  who  shall  have  entertained  wounded  men  in  his 
house  shall  be  exempted  from  the  quartering  of  troops,  as  well  as  from  a  part 
of  the  contributions  of  war  which  may  be  imposed. 

Art.  6.  Wounded  or  sick  soldiers  shall  be  entertained  and  taken  care  of, 
to  whatever  nation  they  may  belong.  Commanders-in-chief  shall  have  the 
power  to  deliver  immediately  to  the  outposts  of  the  enemy  soldiers  who  have 
been  wounded  in  an  engagement  when  circumstances  permit  this  to  be  done, 
and  with  the  consent  of  both  parties.  Those  who  are  recognised,  after  their 
wounds  are  healed,  as  incapable  of  serving  shall  be  sent  back  to  their  country. 
The  others  may  also  be  sent  back  on  condition  of  not  again  bearing  arms 
during  the  continuance  of  the  war.  Evacuations,  together  with  the  persons 
under  whose  directions  they  take  place,  shall  be  protected  by  an  absolute 
neutrality. 

Art.  7.  A  distinctive  and  uniform  flag  shall  be  adopted  for  hospitals, 
ambulances,  and  evacuations.  It  must  on  every  occasion  be  accompanied 
by  the  national  flag.  An  arm-badge  (brassard)  shall  also  be  allowed  for 
individuals  neutralised,  but  the  delivery  thereof  shall  be  left  to  military 
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authority.  The  flag  and  arm -badge  shall  bear  a  red  cross  on  a  white 
ground. 

By  art.  8  the  details  of  execution  of  the  Convention  are  put  in  the 
hands  of  commanders-in-chief  of  belligerent  armies,  subject  to  instruc- 
tions from  their  respective  Governments. 

[The  Geneva  Convention  of  1864  was  extended  to  maritime  warfare 
by  the  Hague  Convention,  1899.     See  Hague  Conferences]. 

The  general  tenor  of  the  Convention,  it  has  been  seen,  is  to  neutralise 
all  persons  and  things  appertaining  to  the  care  of  the  sick  and  wounded 
in  war. 

It  is  sometimes  supposed  that  the  Geneva  Convention  was  the  first 
international  effort  made  for  the  protection  of  the  wounded  in  war. 
This  is  a  mistake.  No  fewer  than  three  hundred  military  agreements 
having  the  same  object  as  the  Geneva  Convention  were  concluded  on 
different  occasions  between  1581  and  1864  (see  Gurlt,  Zur  Gescliichte  der 
intemationalen  und  freiwilligen  Krankenpflege  im  Kriege,  1873).  The 
great  importance  of  the  Geneva  Convention  is  the  now  practically 
universal  acceptance  of  its  principles.  The  following  are  the  States 
which  have  joined  the  Convention : — Argentina,  Austria-Hungary, 
Belgium,  Bolivia,  Bulgaria,  Chili,  Congo,  Corea,  Denmark,  France, 
Germany,  Great  Britain,  Greece,  Guatemala,  Honduras,  Holland,  Italy, 
Japan,  Luxemburg,  Montenegro,  Nicaragua,  Norway,  Persia,  Peru, 
Portugal,  Eoumania,  Eussia,  San  Salvador,  Servia,  Siani,  Spain,  Sweden, 
Switzerland,  Turkey,  United  States,  Uruguay,  and  Venezuela.  [But 
the  Hague  Convention  regulating  the  laws  of  land  warfare  imposes 
(art.  21)  the  Geneva  Convention  of  1864  on  all  its  signatories.  During 
the  Anglo-Boer  war  complaints  of  the  infraction  of  its  provisions  were 
made  on  both  sides.  As  to  these,  see  Hall,  International  Law,  5th  ed., 
p.  405.] 

[Authorities. — Holtzendorffs  ffandhuch  des  Volkerreclits,  Hamburg, 
1889,  vol.  iv. ;  Hall,  International  Law,  5th  ed.  1904;  Smith  and  Sibley, 
International  Law  as  Interpreted  during  the  Russo-Japanese  War,  1905 ; 
Prof.  Lueder's  article  on  War  and  the  Law  of  War,  pp.  290  et  seq. ; 
Moynier,  Notions  Essentielles  sur  la  Croix-Rouge,  Geneva,  1896,  and 
Considerations  sur  la  sanction  penale  d  donner  a  la  Convention  de  Ge^Uve, 
Lausanne,  1893  ;  Brusa,  Convenzione  Ginevrina,  Torino,  1896 ;  Lawrence, 
International  Law,  London,  3rd  ed.,  1905;  Walker,  Science  of  Inter- 
national Law,  London,  1893 ;  Le  Service  de  Secours  de  la  Socidt6  de  la 
Croix  Rouge  de  Japon,  Paris,  1897.] 

Gentleman;   Gentlewoman.— Lord  Coke,  treating  of 

additions  or  correct  legal  descriptions  of  persons  in  legal  proceedings, 
speaks  of  "gentleman"  as  the  proper  addition  of  those  bearing  arms. 
This  right  of  bearing  arms  gives  the  right  to  the  title  gentleman, 
generosus,  gentilhomme.  The  Norman-French  word  translates  the  Latin 
gentilis  homo,  and  the  latter  phrase  relates  to  that  jus  imaginum  of  the 
Eoman  gentes  which  in  later  times  was  represented  by  the  right  to  use 
armorial  bearings  by  those  who  were  of  the  nobility.  To  this  rank 
belonged  both  gentleman  and  esquire,  between  whom,  says  Coke,  there 
is  small  difference.  A  woman  having  this  same  right  was  entitled  to 
be  described  as  gentlewoman,  and  could  abate  writs,  etc.,  if  she  were 
described,  e.g.  as  spinster,  a  word  which  would  describe  an  occupation 
and  not  a  degree ;  and  to  her  proper  addition  the  gentlewoman  was  as 
well  entitled  as  the  baronesse  or  duchesse  (Coke,  2  Inst.  667). 


^^^^ According  to  Selden  {Titles  of  Honour,  p.  852),  "A  gentleman  is 
I  one  that  either  from  the  blood  of  his  ancestors,  or  the  favour  of  his 
soveraigne,  or  of  those  that  have  the  vertue  of  soveraigntie  in  them,  or 
from  his  own  vertue,  employment,  or  otherwise,  according  to  the  customes 
of  honour  in  his  countrie,  is  ennobled,  made  gentile,  or  so  raised  to  an 
eminencie  above  the  multitude,  that  by  those  lawes  and  customes  he  be 
truly  nohilis,  or  noble,  whether  he  have  any  title  or  not  fixed  besides  on 
him."     This  corresponds  with  Coke's  description. 

But  there  is  a  wider  sense  in  which  the  word  loses  any  legal  signifi- 
cation it  might  have,  and  this  is  the  sense  in  which  Blackstone  (Com., 
bk.  i.  p.  406)  understands  the  meaning.     He  quotes  Sir  Thomas  Smith 
(De  Bep.  Aug.,  lib.  i.  cc.  20,  21)  as  follows : — "As  for  gentlemen,  they  be 
made  good  cheap  in  this  kingdom ;  for  whosoever  studieth  the  laws  of 
the  realm,  who   studieth  in   the  universities,  who   professeth   liberal 
ciences,  and  (to  be  short)  who  can  live  idly  and  without  manual  labour, 
nd  will  bear  the  port,  charge,  and  countenance  of  a  gentleman,  he  shall 
)e  called  master,  and  shall  be  taken  for  a  gentleman." 

In  Allen  v.  Thompson,  1856,  25  L.  J.  Ex.  249,  Pollock,  C.B.,  quoted 
}his  in  pointing  out  that  the  description  in  a  bill  of  sale  under  the  Act 
►f  1854,  17  &  18  Vict.  c.  36,  of  the  assignor  as  a  "gentleman"  was  no 
lescription  of  occupation ;  and  it  was  held  that  if  an  assignor  had  any 
foffice  or  occupation,  it  was  not  a  sufficient  description  to  term  him  simply 
gentleman."  For  other  cases  of  a  similar  kind,  see  Weir  on  Bills  of 
Me,  pp.  207-209. 

Where  an  affidavit  of  fitness  of  a  person  to  act  as  a  trustee  of  the 
dll  of  a  deceased  lunatic  described  the  deponent  as  a  "  gentleman,"  the 
;Ourt  would  not  receive  it  nor  allow  the  costs  (In  re  Orde,  1883,  24  Ch.  D. 
71).    See  also  Armorial  Bearings  ;  Esquire  ;  Heraldry. 

[Authorities. — Coke,  Selden,  Blackstone  (supra),  and  Weir,  Bills  of 
)ale.'] 

Gentleman  Usher  of  the  Black  Rod.— See  Black 

PtOD,  Gentleman  Usher  of  the. 

Geolog'ical  Survey. — By  the  Geological  Survey  Act,  1845, 

;  9  Vict.  c.  63,  s.  1,  power  is  conferred  upon  duly  authorised  surveyors 

md  their  assistants  to  enter  upon  any  land  (after  giving  notice  in 

Titing  to  the  owner  or  occupier  of  their  intention  to  do  so)  for  the 

_>urpose  of  making  and  carrying  on  any  geological  survey.     Power  is 

"likewise  given  to  them  to  break  up  the  surface  of  the  land  in  order  to 

ascertain  the  nature  of  the  rocks,  strata,  or  minerals  beneath  the  same, 

and  also  to  take  away  specimens,  and,  under  certain  restrictions,  to  fix 

posts  or  other  marks.     These  powers  can  be  exercised  at  any  reasonable 

time  in  the  day.     As  little  damage   as   possible  is  to  be  done,  and 

satisfaction   is  to  be  made  to  the  owner  or  occupier  for  any  injury 

caused,  the  amount  of  which,  in  case  of  dispute,  is  to  be  determined  by 

two  or  more  justices   in  Petty  Sessions   assembled.     Sec.   2   imposes 

penalties  on  persons  resisting  or  obstructing  the  work  of  the  survey, 

or  who  remove  or  destroy  any  post  or  mark. 

The  power  to  authorise  surveyors  to  carry  out  such  surveys,  given  by 
the  Act  of  1845  to  the  First  Commissioner  of  His  Majesty's  Woods, 
Forests,  etc.,  was  transferred  by  the  Crown  Lands  Act,  1851, 14  &  15  Vict. 
c.  42,  to  the  Commissioners  of  Works  and  Public  Buildings. 
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German  Empire. — Area. — The  twenty-six  States  (see  below) 
which  form  the  German  Empire,  cover  an  area  of  over  200,000  square 
miles — about  the  size  of  France.  With  the  exception  of  the  long  line  of 
Baltic  coast,  the  seaboard  of  Germany  is  limited,  its  boundaries  being 
mainly  those  of  other  continental  Powers,  of  whom  it  has  no  less  than 
seven  as  neighbours,  viz.,  Holland,  Belgium,  France,  Switzerland,  Austria, 
and  Russia,  and  on  the  north  Denmark. 

The  German  colonies  and  dependencies  (as  to  which,  see  below) 
cover  an  area  of  five  times  that  of  the  mother  country,  their  area  being 
approximately  that  of  British  India. 

Early  History. — Charlemagne,  who  was  crowned  "  Kaiser  "  at  Rome 
in  800  A.D.,  sought  to  reconstitute  the  Western  Roman  Empire  which 
had  disappeared  over  300  years  before.  But  the  Holy  Roman  Empire, 
which  was  like  the  Empire  of  1871  a  confederation  of  German  prin- 
cipalities, dates  only  from  the  time  of  Otho  the  Great,  of  the  House  of 
Saxony,  who  was  crowned  Emperor  in  962.  From  then  till  its  destruc- 
tion in  1806  by  Napoleon  there  was  a  succession  of  Holy  Roman 
Emperors  of  the  German  Nation.  The  Emperor  was  at  first  elected 
by  vote  of  all  the  Princes  and  Peers  of  the  Reich ;  but  in  the  fourteenth 
century  the  electorate  was  restricted  to  a  limited  number  of  "  Electors." 
Austria,  the  most  important  factor  of  the  older  Empire  has  from  1804 
formed  a  separate  Empire  (see  Hungary  and  Austria).  From  1806  to 
1815  the  place  of  the  Empire  was  taken  by  the  Confederation  of  the 
Rhine,  which  was  in  turn  displaced  by  the  German  "  Bund,"  in  which, 
as  in  the  old  Empire,  Austria  was  the  foremost  State.  In  1866  the 
rivalry  between  Austria  and  Prussia  for  the  leadership  of  Germany 
broke  into  open  w^ar,  and  Austria,  being  defeated,  was  by  the  Treaty 
of  Prague,  August  23,  1866  (Hertslet's  State  Papers,  vol.  Ivi.  p.  1050), 
excluded  from  the  new  organisation  of  the  German  States  — 
the  North  German  Confederation.  Hanover,  Hesse,  Cassel,  Nassau, 
and  Frankfort,  who  had  opposed  Prussia,  were  merged  in  that 
Kingdom. 

Constitution  of  the  Umpire. — Under  the  Constitution  of  April  16, 
1871  (Hertslet's  State  Papers,  vol  Ixi.  p.  58),  the  German  Empire  is  a 
union  of  the  States  of  Germany  "for  the  protection  of  the  realm  and 
the  care  of  the  welfare  of  the  German  people."  The  Kaiser  directs 
the  military  and  political  affairs  of  the  Empire,  but  the  consent  of 
the  Bundesrat,  or  Federal  Council,  must  be  obtained  when  treaties 
relate  to  matters  w^hich  imperial  legislation  regulates,  and  when  war 
is  offensive  and  not  purely  defensive.  In  the  Bundesrat,  jointly  with 
the  Reichstag  or  Diet  of  the  Realm,  the  legislative  authority  reposes. 
The  Bundesrat,  or  Upper  House,  represents  the  individual  States  of 
Germany,  and  is  made  up  of  58  members,  whom  the  Governments 
of  the  individual  States  appoint  for  each  session.  The  Reichstag,  or 
Lower  House,  consists  of  397  members,  elected  by  universal  suffrage 
for  five  years.  Both  Houses  meet  annually,  and  imperial  legislation  is 
by  the  votes  of  an  absolute  majority  of  both.  There  are  seven  Secretaries 
of  State,  who  act  under  the  general  supervision  of  the  imperial  Chancellor, 
but  independently  of  each  other.  There  are  also  seven  presidents  of 
imperial  bureaus.  The  Bundesrat  has  twelve  Standing  Committees  for 
supreme  administrative  and  consultative  purposes,  acting  under  the 
Chancellor's  directions. 

Constitutions  of  the  States. — The  26  States  of  the  Empire  are  made 
up   of   4   Kingdoms,   6    Grand-Duchies,   5   Duchies,   7   Principalities, 
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3  Freetowns,  and  the  Reichsland  of  Alsace-Lorraine.      Their  various 
constitutions  are  dealt  with  below. 

Kingdoms. 

1.  Prussia. — The  Constitution  was  proclaimed  January  31,  1850 
(Hertslet's  State  Papers,  vol.  xxxix.  p.  1025),  but  has  been  subsequently 
modified.  In  the  King,  assisted  by  a  Council  of  Ministers  who  are 
appointed  by  royal  decree,  the  executive  and  part  of  the  legislative 
power  vest ;  the  latter  power  is  shared  with  a  representative  Assembly, 
the  "  Landtag."  There  are  two  Chambers  constituting  the  Landtag, 
viz.  the  "Herrenhaus"  or  House  of  Lords,  and  the  "  Abgeordneten- 
haus  "  or  Chamber  of  Deputies.  The  former  is  composed  of  members, 
either  hereditary  or  elected,  and  nominated  for  life;  the  latter  con- 
sists of  433  members  elected  for  five  years  by  an  indirect  vote.  All 
legislation  must  receive  the  assent  not  only  of  both  Chambers,  but 
also  of  the  King.  The  right  of  initiating  laws  reposes  in  the  Govern- 
ment. By  a  law  of  1854  (ibid.,  vol.  xlviii.  p.  1044),  the  rights  of  the 
mediatised  princes  are  preserved.  The  executive  authority  vests  in  a 
Ministry  of  State  of  nine  departments,  appointed  by,  and  holding  office 
at,  the  pleasure  of  the  King.  The  Kingdom  is  divided  into  fourteen 
provinces,  each  of  which  is  placed  under  a  governor  and  equipped  with 
a  Superior  Court  of  Justice,  a  director  of  indirect  taxes,  and  a  con- 
sistory— all  appointed  by  the  King.  Each  province  again  is  divided 
into  counties,  each  having  a  board  of  administration,  with  a  president. 
Each  county  is  further  subdivided  into  circles,  and  each  circle  into 
towns — all  these  subdivisions  possessing  local  authorities.  Prussia  has 
17  members  in  the  Bundesrat,  and  236  deputies  in  the  Reichstag. 

2.  Bavaria. — The  present  Constitution  dates  from  May  26,  1818 
(ibid.,  vol.  V.  p.  1055),  but  has  been  subject  to  later  modifications.  The 
legislative  authority  is  shared  by  the  King  and  Parliament,  the  latter 
consisting  of  an  Upper  and  Lower  House,  in  both  of  which  points  there 
is  a  resemblance  to  Prussia  (q.v.).  The  Upper  House,  or  Chamber  of 
Reichsriite,  consists  of  88  members,  mainly  hereditary,  less  than  one- 
quarter  being  life-members  appointed  by  the  Crown.  The  Lower  House, 
or  Chamber  of  Representatives,  is  composed  of  deputies,  elected  indirectly. 
To  the  King  alone  belongs  the  executive  authority,  which  is  carried  on 
by  means  of  a  Staatsrat  or  Council  of  State,  and  the  Ministry  of  State  of 
seven  departments.  The  ministers  are  responsible  for  all  the  King's  acts. 
The  Kingdom  has  6  members  in  the  Bundesrat,  and  48  deputies  in  the 
Reichstag. 

3.  Saxony. — The  Constitution  dates  from  September  4,  1831  (ibid., 
vol.  XX.  p.  47),  subsequently  much  altered.  The  legislative  authority 
vests  in  the  King  and  Parliament,  the  latter  consisting  of  two  Chambers, 
an  Upper  and  Lower,  as  in  Prussia  and  Bavaria  (q.v.).  The  Upper 
Chamber  is  constituted  on  practically  the  same  lines  as  the  House  of 
Lords  in  Prussia  (q.v.).  The  Lower  Chamber  consists  of  37  deputies  of 
towns,  and  45  representatives  of  rural  communes — or  82  in  all,  elected 
indirectly.  It  is  open  to  both  Chambers  to  propose  new  laws,  but  all 
measures  dealing  with  taxation  must  receive  the  sanction  of  both.  The 
executive  is  in  the  King  and  in  the  Ministry  of  State,  and  6  separate 
Ministers,  not  unlike  the  arrangement  in  Bavaria  (q.v.).  The  Kingdom 
has  4  members  in  the  Bundesrat,  and  23  in  the  Reichstag. 

4.  Wilrtemhirg  is  a  Constitutional  hereditary  monarchy.  The  Con- 
stitution bears  date  September  25,  1819  (ibid.,  vol.  vi.  p.  102).     Certain 
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powers  are  vested  in  the  Landstiinde,  or  two  "  Estates  "  of  the  Realm, 
which  are  assembled  at  least  triennially.  The  Upper  Chamber,  or  House 
of  Standesherren,  consists  chiefly  of  hereditary  members,  some  appointed 
by  the  King.  The  Second  Chamber,  or  House  of  Deputies,  consists  of 
93  members  elected  for  six  years,  of  whom  23  are  partly  elected  by  the 
Equestrian  Order  and  partly  official,  while  7  are  deputies  of  towns,  and 
63  representatives  of  districts  elected  by  all  the  citizens.  An  arrange- 
ment is  made,  by  means  of  which  a  committee  of  12  persons,  consisting 
of  the  Presidents  of  both  Chambers,  2  members  of  the  Upper  and  8  of 
the  Lower  House,  represent  the  Chambers  out  of  session.  A  special 
Court  of  Justice,  called  the  Staatsgerichtshof,  acts  as  guardian  of  the 
Constitution,  and  is  made  up  of  a  president  and  12  members,  half  of 
whom  with  the  president  being  nominated  by  the  King,  and  half  elected 
by  the  combined  Chambers.  The  executive  vests  in  a  Ministry  of  State 
of  six  departments.  Wlirtemburg  has  also  a  Privy  Council,  composed  of 
the  Ministers  and  some  Councillors,  which  the  King  can  always  con- 
sult. The  Kingdom  has  4  members  in  the  Bundesrat  and  17  in  the 
Reichstag. 

Grand  Duchies. 

5.  Baden. — Under  the  Constitution,  dated  August  22,1818  {ibid.,  vol.  v. 
p.  161),  the  executive  power  is  in  the  hereditary  Grand-Duke,  and  the 
legislature  in  him  and  a  representative  Assembly  (Landtag),  composed 
of  two  Chambers,  an  Upper  and  Lower,  as  in  Saxony  (q.v.).  The  Upper 
Chamber  consists  of  hereditary,  official,  and  nominated  members.  The 
Second  Chamber  comprises  63  representatives  elected  indirectly  for  four 
years,  half  retiring  biennially,  20  of  whom  being  returned  by  the  towns 
and  43  by  the  rural  districts.  The  executive  is  composed  of  4  minis- 
terial departments,  ministers  being  individually  and  collectively  respon- 
sible for  their  actions.  Baden  has  3  members  in  the  Bundesrat  and  14 
in  the  Reichstag. 

6.  Hesse. — The  Constitution  dates  from  December  17,  1820  (ibid., 
vol.  vii.  p.  386),  and  has  been  since  modified.  The  legislative  power  vests 
in  two  Chambers,  the  Upper  Chamber  being  similar  to  that  of  Baden 
(q.v),  and  the  Second  Chamber  consisting  of  50  members  elected 
indirectly  for  six  years,  half  retiring  triennially.  Of  the  members 
returned  to  the  Second  Chamber  10  represent  the  eight  larger  towns, 
and  40  the  smaller  towns  and  districts.  Both  Chambers  are  bound  to 
meet  annually.  The  executive  vests  in  a  Ministry  of  State  of  three 
departments.  Hesse  has  3  members  in  the  Bundesrat,  and  14  in  the 
Reichstag. 

7.  Mecldenburg-Schwerin. — In  the  "Union  "  of  1523,  the  "  Reversales  " 
of  1572  and  1621,  and  the  Charters  of  1755  and  1817  are  to  be  found 
the  fundamental  laws  of  the  Grand-Duchy.  The  Grand-Duke  legis- 
lates alone  for  the  Domain.  Elsewhere  the  legislative  power  is  in  the 
Diet,  or  "Landtag,"  which  legislates  for  Mecklenbnrg-Strelitz  {q.v)  as 
well.  The  Diet  assembles  annually  for  a  few  weeks,  but  out  of  session 
a  committee  of  9  members  represents  it,  as  in  Wurtembiirg  {q.v.).  The 
right  to  vote  and  sit  in  the  Diet  appertains  to  the  Equestrian  Order  or 
"  Ritterschaft,"  and  to  the  "  Landeschaft,"  consisting  of  the  burgomasters 
of  forty-two  towns  of  Mecklenburg  -  Schwerin  and  seven  towns  of 
Mecklenburg-Strelitz.  The  Domain  has  no  representation  of  its  own. 
The  people  elect  6  deputies  to  the  Reichstag,  and  2  members  represent 
the  Grand-Duchy  in  the  Bundesrat.     The  executive  vests  in  a  ministry 
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)f  four  departments,  appointed  by  and  responsible  only  to  the  Grand- 
~>uke. 

8.  Mecklenburg-Strelitz  has  a  Diet,  composed  of  landowners  and 
)wn  magistrates,  in  common  with  Mecklenhurg-Schwerin  (q.v.).  The 
rrand-Duke  has  all  the  executive  power,  which  he  exercises  through 

ds  Government,  presided  over  by  a  Minister  of  State.     One  member 

jits  in  the  Bundesrat  and  one  in  the  Eeichstag. 

9.  Oldenburg. — The  Constitution  dates  from  February  18,  1849,  and 
has  been  since  revised.  The  legislative  power  vests  in  a  "  Landtag  "  or 
Diet,  elected  indirectly  for  three  years,  by  all  taxpaying  citizens.  The 
executive  is  vested  in  a  responsible  ministry  of  three  departments, 
under  the  Grand-Duke.  In  the  Principalities  of  Berkenfeld  and  Lubeck 
there  are  Provincial  Councils  of  15  members,  who  meet  twice  a  year. 
Oldenburg  has  1  member  in  the  Bundesrat  and  3  deputies  in  the 
Eeichstag. 

10.  Saxe-Weimar. — The  Constitution  is  dated  May  15,  1816  (ibid., 
vol.  iii.  p.  842),  and  has  been  subsequently  amended.     The  legislative 

Luthority  vests  in  a  House  of  Parliament  of  one  Chamber,  meeting 
triennially,  and  composed  of  33  members,  of  whom  10  are  elected 
lirectly  by  voters  possessed  of  certain  land  or  monetary  qualifications, 
md  the  rest  indirectly  by  the  other  inhabitants.  The  executive  vests 
[in  three  departments  acting  under  the  Grand-Duke's  orders,  but  respon- 
jible  to  the  representatives  of  the  Grand-Duchy.  The  representation 
in  the  Bundesrat  is  1  and  in  the  Eeichstag  3  members. 

DiLcliies. 

11.  Brunswick  is  in  the  anomalous  position  of  being  a  Duchy  without 
Duke,  as  the  present  heir  is  the  Duke  of  Cumberland,  who  is  excluded 

>wing  to  his  refusal  to  renounce  his  claim  to  the  throne  of  Hanover — 

[bow  merged  in  the  Kingdom  of  Prussia.    Accordingly  a  Eegent  has  been 

jlected  by  the  Landtag  under  the  regency  law  of  February  16,  1879. 

'he  Constitution  dates  from  October  12,  1832,  and  has  been  modified 

lubsequently.     The   legislative   power  vests  in  one  Chamber,  meeting 

)iennially,  and  consisting  of  48  members,  elected  for  four  years,  15  of 

[whom  are  elected  by  the  towns,  15  by  the  rural  districts,  and  the  rest 

by  voters  with  special  qualifications.     The  executive  is  in  a  responsible 

[Ministry  of  State.    Two  members  represent  the  Duchy  in  the  Bundesrat, 

'  md  3  in  the  Eeichstag. 

12.  Saxe-Altenburg. — The  Constitution  dates  from  April  29, 1831,  but 
ihas  been  subject  to  subsequent  alterations.  The  legislative  power  vests 
\m  a  Chamber  composed  of  30  members  elected  for  three  years,  of  whom 
"9  are  returned  by  the  towns,  12  by  the  rural  districts,  and  the  rest  by 
[the  highest  taxpayers.     The  executive  is  composed  of  five  State  depart- 

lents.     The  Duchy  has  one  member  in  the  Bundesrat  and  one  in  the 
[lleichstag. 

13.  Saxe-Coburg  and  Gotha  are  two  Duchies  under  one  Duke.  The 
fundamental  law  of  the  Duchies  dates  from  May  3,  1852,  and  vests  the 
legislative  authority  in  the  Duke  and  two  separate  Chambers — one  for 

Lch  Duchy.  The  Chambers  meet  together  for  the  common  affairs  of 
the  two  Duchies,  otherwise  separately.  The  Coburg  Chamber  consists 
)f  11,  and  the  Gotha  of  19  members,  elected  indirectly  by  all  the  electors 
t'or  four  years.     The  "United  Parliament"  meets  alternately  at  the 

)wns  of  Coburg  and  Gotha.     The  Duchies  have  between  them  one 

lember  in  the  Bundesrat  and  2  in  the  Eeichstag. 
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14.  Sctxe  -  Meiningen  has  a  Charter  dated  August  23,  1S29,  and 
enlarged  by  later  legislation.  The  legislative  Assembly,  consisting  of  24 
members  elected  for  six  years  (of  whom  one-third  are  returned  by  tax- 
payers possessing  special  qualifications,  and  the  rest  by  the  other 
inhabitants),  meets  only  when  necessary,  but  must  do  so  triennially. 
The  Duchy  is  represented  by  1  member  in  the  Bundesrat  and  2  in  the 
Reichstag. 

15.  Anhalt — The  Constitution  dates  from  September  17,  1859,  and 
has  been  modified  since.  The  legislative  power  vests  in  a  Diet,  con- 
sisting of  36  members,  of  whom  2  are  appointed  by  the  Duke,  and  the 
rest,  representing  various  interests,  being  elected  indirectly  for  six  years. 
The  executive  vests  in  the  Duke,  who  governs  through  a  Minister  of 
State.  The  Duchy  has  1  member  in  the  Bundesrat  and  2  in  the 
Reichstag. 

Principalities. 

16.  Schaumburg-Lippe. — The  Constitution  dates  from  November  17, 
1868,  under  which  there  is  a  legislative  Diet  of  15  members,  one-third 
being  partly  appointed  by  the  Prince  and  partly  nominated  by  persons 
possessed  of  special  qualifications ;  the  rest  being  elected  by  the  people. 
The  executive  and  part  of  the  legislative  authority  is  in  the  Prince. 
The  Principality  has  one  member  in  the  Bundesrat  and  one  in  the 
Reichstag. 

17.  Schwarzhurg-Budolstadt. — The  Constitution  dates  from  March  21, 
1854,  but  subsequently  modified.  The  consent  of  a  Chamber  of  Repre- 
sentatives of  16  members,  elected  for  three  years,  is  necessary  for  all 
legislation.  One-quarter  of  the  members  of  the  Chamber  are  elected  by 
the  highest  assessed  inhabitants,  and  the  rest  by  the  people.  The  repre- 
sentation in  the  Bundesrat  is  one  member,  and  one  also  in  the  Reichstag. 

18.  Schivarzburg-Sondershausen. — The  Constitution  dates  from  July 
8,  1857.  The  Diet,  consisting  of  15  members  (one-third  of  whom  are 
appointed  by  the  Prince,  one-third  elected  by  certain  highly  -  taxed 
landowners  and  others,  and  one-third  by  the  people),  legislates,  but  its 
powers  are  restricted.  The  executive  and  part  of  the  legislative  authority 
are  in  the  Prince,  as  in  Schaumburg-Zippe  (q.v.),  and  he  acts  through  a 
government  of  five  departments.  The  Principality  has  one  member  in 
the  Bundesrat  and  one  in  the  Reichstag. 

19.  Waldeck. — The  Charter  of  the  Principality  was  granted  August 
17,  1852,  and  by  it  the  legislative  Assembly,  consisting  of  15  members, 
•confine  themselves  to  purely  local  legislation.  The  King  of  Prussia 
appoints  all  public  officials,  and  the  finances  of  the  Principality  are  also 
managed  by  Prussia.  Waldeck  has  one  member  in  the  Bundesrat,  and 
one  in  the  Reichstag. 

20  and  21.  Beuss  Aeltere  Linie  and  Beuss-JilTigere  Linie  are  Princi- 
palities belonging  to  branches  of  the  same  family.  In  both  the  Regent 
is  one  and  the  same,  being  a  son  of  the  younger  line.  The  Constitution 
of  the  former  dates  from  March  28,  1867,  and  provides  for  a  legislative 
body  of  12  members  (5  nominated,  3  elected  by  the  towns,  and  4  by  the 
rural  districts).  In  the  latter  the  Constitution  dates  from  November  30, 
1849,  but  subsequently  modified.  Under  it  the  Diet,  consisting  of  16 
members  (12  elected  by  the  people,  3  by  the  highest  income-tax  payers, 
and  1  hereditary),  legislates  with  restriction  as  in  Scliwarzburg- 
Sonderhausen  {q.v.).  The  sole  executive  and  part  of  the  legislative 
authority  are  in  the  Prince,  here  again  resembling  Schwarzburg-Sonders- 
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hausen  (q.v.).  The  Prince  acts  through  a  Cabinet  of  3  members.  Each 
of  the  Principalities  has  one  member  in  the  Bundesrat  and  one  in  the 
Pieichstag. 

22.  Zippe. — Owing  to  a  dispute  as  to  the  succession  to  the  Princi- 
pality a  Regent  governs.  Under  a  Charter  of  July  6,  1836,  subsequently 
amended,  there  is  a  Diet  of  21  elected  members,  which  legislates  and 
levies  taxes,  but  otherwise  is  a  purely  consultative  body.  A  minister 
presides  over  the  government.  Lippe  has  one  member  in  the  Bundesrat 
and  one  in  the  Reichstag. 

The  Freetowns. 

23,  24,  and  25.  Bremen,  Hamburg,  and  Luheck  are  Republics  governed 
under  Constitutions  dated  respectively  March  5,  1849,  September  28, 
1860,  and  December  30,  1848 — all  of  which  have  been  revised  subse- 
quently. Each  of  the  Republics  has  two  representative  Chambers,  to 
which  the  government  is  entrusted,  viz.,  a  Senate,  composed  of  members 
elected  for  life,  and  a  Biirgerschaft  or  House  of  Burgesses. 

Under  the  Constitution  of  Bremen  the  Senate  consists  of  16  members, 
forming  the  executive ;  and  the  Biirgerschaft  of  150  members,  elected  for 
six  years  by  all  the  citizens,  divided  into  classes,  vested  with  the  legis- 
lative power.  The  two  Chambers  together  elect  the  Senate,  of  which 
10  members  must  be  lawyers.  The  affairs  of  the  Senate  are  directed  by 
2  burgomasters,  elected  for  four  years,  through  a  ministry  of  twelve 
departments — all  senators. 

In  Hamburg  the  Senate  consists  of  18  members,  half  of  whom  must 
have  studied  law  or  finance,  while  7  of  the  rest  must  belong  to  the 
merchant  class.  The  Senate  is  elected  by  the  House  of  Burgesses, 
and  exercises  the  greater  part  of  the  executive  power.  A  first  and 
second  burgomaster,  holding  office  for  two  years,  are  chosen  annually 

preside  over  the  Senate.      The  House  of  Burgesses  consists  of  160 

lembers,  elected  for  six  years,  half  seeking  re-election  triennially  (half 

)f  whom  are  elected  by  all  taxpaying  citizens,  and  the  other  half  by 

electors  having  special  qualifications).     The  House  of  Burgesses  is  per- 

lanently  represented  by  a  committee  of  the  House,  consisting  of  20 

leputies,  whose  functions  resemble   those   of   the  Staatsgerichtshof  of 

^'^ilrtemhurg  (q.v.).     The  Senate  can  veto  all  legislation  save  measures 

dealing  with  taxation.     On  the  occasion  of  any  constitutional  deadlock 

recourse  is  had  to  arbitrators,  chosen  equally  from  the  Chambers,  and 

to  the  Supreme  Court  of  the  Empire  at  Leipzig. 

In  Lubeck  the  Senate  consists  of  14  members,  presided  over  by  a 
mrgomaster,  holding  office  for  two  years,  and  constitutes  the  executive, 
"le  House  of  Burgesses  consists  of  120  members,  elected  by  all  the 
jitizens.  A  committee  of  30  burgesses,  elected  annually,  represents  the 
legislative  Chamber  out  of  session,  and  carries  on  all  active  business, 

in  Mecklenhurg-Schwerin  (q.v.).  All  measures  relating  to  foreign 
treaties,  public  expenditure,  and  general  legislation  are  initiated  in 
the  House  of  Burgesses,  and  all  legislation  must  receive  the  sanction 
)f  both  Chambers. 

Each  of  the  Freetowns  has  1  member  in  the  Bundesrat,  and  Bremen 
id  Lubeck  1  member  in  the  Reichstag,  but  Hamburg  has  3. 

The  Reichsland. 

26.  Reichsland  of  Alsace-Lorraine. — The  fundamental  laws  date  from 
'June  9,  1871  (Hertslet's  State  Papers,  vol.  Ixvii.  p.  1160),  but  have  been 
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subsequently  modified.  Under  tliem  the  Eeichsland  is  administered  by 
a  Governor- General  or  Statthalter,  who  is  appointed  by  the  Kaiser  and 
acts  as  the  representative  of  the  Imperial  Government.  Under  the 
Statthalter  there  is  a  ministry  of  four  departments,  with  a  responsible 
Secretary  of  State  at  its  head.  A  Council  of  State,  appointed  by  the 
Kaiser,  also  assists  the  Statthalter.  There  is  besides  a  Provincial  Com- 
mittee of  58  members,  legislating  locally.  The  Eeichsland  has  4 
commissioners  without  votes,  and  all  nominated  by  the  Statthalter,  in 
Bundesrat,  and  15  deputies  in  the  Eeichstag. 

Colonies  and  Dependencies. — The  most  extensive  of  these  are  the  four 
African  Protectorates  of  Togoland,  Kamerun,  German  South  West 
Africa,  and  German  East  Africa.  Of  the  first  two  of  these  which  are 
on  the  west  coast,  Togoland  lies  between  our  Gold  Coast  colony  (q.v.) 
and  the  French  colony  of  Dahomey  (see  France),  and  is  about  three- 
quarters  of  the  size  of  our  Gold  Coast  Protectorate.  The  Kumerun 
Protectorate,  which  is  nearly  six  times  the  size  of  Togoland,  lies  between 
British  Nigeria  (see  Noethern  Nigeria,  Southern  Nigeria)  and  the 
French  Congo.  For  each  of  these  there  is  an  Imperial  Governor, 
assisted  by  a  local  council  of  merchants.  German  East  Africa  is  the 
largest  of  all  the  European  protectorates,  having  an  area  of  over  380,000 
square  miles.  It  stretches  from  British  East  Africa  on  the  north,  to 
British  Central  Africa  on  the  west,  and  the  East  African  protectorate 
of  Portugal  (q.v.)  on  the  south. 

The  remaining  protectorate,  that  of  South-West  Africa,  is  nearly 
as  extensive,  stretching  from  the  West  African  protectorate  of  Portugal 
on  the  north  to  the  Atlantic  on  the  west,  and  our  South  African  pro- 
tectorates on  the  east.  Its  southern  boundary  is  that  of  Cape  Colony. 
This  protectorate  has  an  Imperial  Governor,  and  also  an  administrator 
and  council  for  each  of  the  nine  communes  into  which  the  protectorate 
is  divided.     These  councils  deal  with  local  finance. 

In  Asia  the  possessions  of  Germany  are  confined  to  the  protectorate 
of  Kiau-Chau,  which  has  an  area  of  about  200  square  miles — smaller 
than  our  protectorate  of  Wei-hai-wei  (q.v) ;  it  is  situated  on  the  east 
coast  of  the  Chinese  province  of  Shan-tung. 

The  German  protectorates  in  the  Pacific  cover  about  one-tenth  of  the 
whole  of  their  trans-marine  possessions.  Of  these  protectorates,  by  far 
the  largest  is  Kaiser  Wilhelm's  Land,  which  is  the  northern  section  of 
south-east  New  Guinea,  and  has  an  area  of  70,000  square  miles.  The 
remainder  of  the  island  forms  the  territory  of  Papua  (see  British  New 
Guinea)  and  the  Dutch  possessions  (see  Netherlands).  The  protec- 
torate is  being  developed  by  the  German  New  Guinea  Company,  from 
whom  the  administration  was  transferred  to  the  Imperial  Government 
on  April  1,  1899.  The  Bismarck  Archipelago  protectorate  is  also  an 
extensive  one — having  an  area  of  20,000  square  miles — approaching 
that  of  Ceylon. 

Less  extensive  are  the  German  Solomon  and  Navigator  Islands,  and 
the  Caroline,  Pelew,  Marianne,  and  Marshall  Islands ;  as  to  which  see 
also  article  Pacific  Islands.  The  Marshall  Islands  are  administered 
through  the  Jaluit  Company,  and  for  the  German  Navigator  Islands 
there  is  a  German  Imperial  Governor.  The  other  islands  are  under 
the  officials  of  Kaiser  Wilhelm's  Land. 

Zatvs. — An  interesting  sketch  of  the  Civil  Code,  which  was  passed 
in  1896  and  came  into  force  on  January  1,  1900,  is  given  in  the  Journal 
of  Comparative  Legislation,  vol.  i.  p.  191.     The  code  applies  to  the  whole 
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empire.  Some  idea  of  the  civil  procedure  may  be  obtained  (ibid.,  vol.  i. 
pp.  288,  289).  The  status  of  British  Companies  in  Germany  is  discussed 
(ikVZ.,  vol.  V.  (K  S.),  p.  100). 

Application  of  British  Statutes. — Germany  has  entered  into  numerous 
reciprocal  arrangements  with  this  country,  in  pursuance  of  which  many 
statutory  provisions  have  been  applied  by  Order  in  Council. 

Extradition  (q.v.)  is  regulated  by  Treaty  May  14,  1872  (St.  K.  &  0., 
Rev.  1904,  vol.  v.,  "Fugitive  Criminal,"  p.  100) — about  the  earliest  treaty 
to  which  the  Extradition  Act,  1870,  was  applied.  A  further  treaty 
to  which  the  Act  has  also  been  applied  (ibid.,  p.  107),  regulates  extra- 
dition between  British  Territory  and  the  German  colonies  and  protec- 
torates in  Africa,  New  Guinea,  and  the  Pacific. 

Prussia  was  the  first  country  to  which  our  International  Copyright 
Acts  were  applied  (see  London  Gazette,  September  1,  1846,  p.  3172). 
The  earlier  arrangements  were  (see  article  Copyright)  superseded  by 
the  Berne  Convention,  to  which  and  to  the  Additional  Act  of  Paris, 
Germany  acceded,  and  the  relations  with  Great  Britain  are  now  regu- 
lated thereby  and  by  Order  in  Council  (St.  R.  &  0.,  Eev.  1904,  vol.  ii., 
"Copyright,"  pp.  1,  13).  In  1903  Germany  also  acceded  to  the 
Industrial  Property  Convention  of  1883,  and  to  the  Additional  Act 
of  1900  and  accordingly  sec.  103  of  the  Patents,  etc.,  Act,  1883, 
as  amended  by  the  Acts  of  1885  and  1901  has  (ibid.,  vol.  ix., 
"Patents,"  etc.,  p.  18)  been  applied  to  Germany — and  patents,  designs 
and  trade  marks  are  mutually  protected  in  the  two  countries 
accordingly. 

A  treaty  for  the  suppression  of  the  slave  trade  was  concluded  on 
March  29,  1879,  with  Germany,  and  that  country  was  also  a  party  to 
the  General  Brussels  Act  of  1890.  Both  the  1879  and  the  1890  Treaties 
have  been  brought  by  Order  in  Council  (ibid.,  vol.  xi.,  "  Slave  Trade," 
pp.  1,  51),  within  the  Slave  Trade  Act,  1873. 

The  British  regulations  for  preventing  collisions  at  sea  apply  to 
German  ships,  whether  within  British  jurisdiction  or  not  (ibid.,  vol.  viii., 
"Merchant  Shipping,"  p.  285),  and  the  British  rules  for  tonnage 
measurement  have  been  adopted  by  Germany,  and  it  is  consequently 
provided  by  Order  in  Council  (ibid.,  p.  5)  that  German  ships  need  not 
be  remeasured  at  any  port  or  place  within  His  Majesty's  dominions. 
Under  further  Orders  in  Council  seamen  deserting  from  German  ships 
in  British  territory  are  liable  to  apprehension  (ibid.,  p.  78),  and  a  penalty 
is  imposed  (ibid.,  p.  69)  on  unauthorised  persons  boarding  a  German 
ship  before  the  seamen  are  discharged.  An  Order  in  Council  of  1864 
(ibid.,  p.  300)  provides  that  in  all  British  Courts  the  provisions  of  the 
British  statutes  as  to  salvage  for  life-saving  services  shall  apply  to 
saving  life  from  Prussian  ships,  whether  within  British  jurisdiction  or 
not.  This  is  the  sole  instance  in  which  this  provision  has,  since  its 
enactment  in  1862,  been  applied.  By  agreement  of  May  27,  1879 
(Hertslet's  Treaties,  vol.  xiv.,  p.  1213),  mutual  facilities  for  the  relief 
of  British  and  German  distressed  seamen  are  provided  for.  Under  an 
Order  of  the  Lord  Chancellor  (St.  R.  &  0.,  1904,  p.  652)  provision 
is  made  for  service  in  Germany  of  notice  of  writs  of  the  Supreme  Court. 

[See  Statesman's  Year-Booh  and  Hertslet's  State  Papers]. 

Gestation. — This  subject  is  of  importance  in  cases  of  Affilia- 
tion and  Legitimacy  (q.v.).  Some  medico-legal  notes  on  the  point  will 
be  found  in  the  .article  Medical  Jurisprudence. 
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Gibbet. — See  Gallows.  It  was  used  to  expose  the  dead  body 
of  a  malefactor  when  the  Court  could  lawfully  add  that  ignominy  to 
the  capital  sentence. 

Gibra.Ita.r. — Area  and  Early  History. — Gibraltar,  the  smallest  of 
British  colonies — having  an  area  of  under  two  square  miles — is  a  fortress 
on  the  south-west  coast  of  Spain.  It  was  the  Oalpe  of  the  ancients, 
and  as  one  of  the  Pillars  of  Hercules  for  long  one  of  the  boundaries  of  the 
western  world.  It  derives  its  name,  Gebel-el-Tarik  (Hill  of  Tarik)  from 
the  Moorish  leader  by  whom  it  was  first  fortified  in  711.  Gibraltar 
remained  under  the  dominion  of  the  Moors  till  the  fifteenth  century, 
when  it  was  merged  in  the  Spanish  kingdom  of  Granada.  It  was 
captured  by  Great  Britain  in  1704,  and  ceded  by  the  Treaty  of  Utrecht 
in  1713,  which  was  renewed  by  the  Treaty  of  Versailles,  1783.  It  was 
successfully  defended  against  the  Spanish  during  the  great  siege,  1779- 
1783.  The  first  charter  of  justice  was  issued  in  7  Geo.  L  ;  it  applied  to 
personal  property  only ;  the  effect  of  subsequent  charters,  as  explained 
in  Jephson  v.  Riera,  1835,  3  Kn.  130 ;  12  E.  K.  598,  was  to  make  the 
English  law,  so  far  as  applicable,  the  measure  of  justice  in  all 
cases. 

Constitution. — The  Government  is  now  regulated  by  Letters  Patent 
of  June  22,  1876  (St.  R  &  0.,  Rev.  1904,  vol.  vi.,  "  Gibraltar,"  p.  1),  con- 
stituting the  office  of  Governor  and  Commander-in-Chief.  Under  amend- 
ing Letters  Patent  of  July  18,  1884  {ibid.,  p.  4),  the  appointment  of  a 
deputy-governor  is  provided  for.  The  Governor  exercises  all  functions 
of  legislation  and  government,  and  there  is  no  executive  or  legislative 
council.  The  colony  is  therefore  a  Crown  colony  of  the  least  developed 
type  (see  article.  Colony).  The  power  of  His  Majesty  to  legislate  by 
Order  in  Council  is  expressly  reserved,  and  this  power  is,  as  appears 
below,  used  more  extensively  than  in  any  other  British  possession. 

Laws. — The  law  of  England  as  existing  December  31,  1883,  was 
declared  by  Order  in  Council  {ibid.,  p.  5)  to  be  in  force  in  the  colony, 
and  by  the  Gibraltar  Laws  Order  in  Council,  1891  {ibid.,  p.  44),  a 
revised  and  consolidated  edition  of  the  laws  of  Gibraltar  (published  in 
accordance  with  an  Order  in  Council  of  August  3,  1886)  was  declared 
to  contain  the  whole  of  the  laws  of  the  colony  except  any  Imperial 
Act  relating  to  Gibraltar.  This  Order  of  1891  was  brought  into 
operation  as  from  February  1,  1891.  The  revised  edition  of  the  Laws 
of  the  Colony,  which  covers  the  year  1890,  forms  a  single  volume  with 
an  index.     The  subsequent  ordinances  are  published  in  annual  volumes. 

Courts  of  Law. — The  Supreme  Court  of  Gibraltar  was  established  by 
Charter  of  Justice  of  September  1,  1830  (Clark,  Colonial  Laiv,  p.  680). 
The  jurisdiction  of  a  Court  so  created  was  discussed  by  the  Judicial 
Committee  in  Larios  v.  Gurety,  1874,  L.  R.  5  P.  C,  at  p.  355.  The  Court 
is  now  regulated  by  the  Supreme  Court  Consolidation  (Gibraltar)  Order, 
1888  {ibid.,  p.  10).  Appeals  lie  to  the  Supreme  Court  from  the  British 
Court  for  MoEOCCO  {q.v.),  and  appeals  from  the  Supreme  Court  both  as 
to  Gibraltar  causes  and  on  appeals  from  Morocco  lie  to  the  Judicial 
Committee  (see  Privy  Council).  The  Supreme  Court  is  a  Colonial 
Court  of  Admiralty,  and  its  procedure  in  that  capacity  is  regulated  by 
rules  confirmed  by  Order  in  Council  under  the  Colonial  Courts  of 
Admiralty  Act,  1890. 

Application  of  Lmperial  Acts. — Officials  of  the  colony  are  specially 
prohibited  from  sitting  in  Parliament  (15  Geo.  ii.  c.  22).     The  Imperial 
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Coinage  Acts  have  been  applied  by  Order  in  Council  to  Gibraltar 
{ihid.,  vol.  ii.,  "Coin,  Colonies,"  p.  64),  and  by  an  order  of  the  same 
date  {ibid.,  p.  72)  the  former  orders  under  which  Spanish  coins  were 
the  legal  currency  were  revoked  {ibid.,  p.  72),  and  the  Colonial  Pro- 
bates Act,  1892,  and  sec.  20  of  Sir  W.  Harcourt's  Finance  Act  have 
also  been  so  applied  {ihid.,  vol.  i.,  "  Administration,"  p.  1 ;  vol.  iv., 
*'  Death  Duties,"  p.  5).  The  Colonial  Extradition  Ordinance,  1877,  has 
been  incorporated  with  the  Imperial  Extradition  Acts  {ibid.,  vol.  v., 
■*' Fugitive  Criminal,"  p.  301),  and  the  colony  is  grouped  with  Malta 
for  the  purposes  of  backing  extradition  warrants  as  regards  crime  in 
Morocco  and  the  Ottoman  Dominions  {q.v.).  The  revenues  of  the 
colony  have  been  made  applicable  to  superannuation  purposes  {ibid., 
vol.  X.,  "  Pension,"  etc.,  p.  25).  Under  Order  in  Council  {ibid.,  vol.  viii., 
"Merchant  Shipping,"  p.  41)  the  Captain  of  the  Port  of  Gibraltar  is 
a  Kegistrar  of  British  ships.  The  Captain  of  the  Port  had  formerly 
eontrol  of  the  Admiralty  waters  between  the  harbour  works  and  the 
shore,  but  these  waters  are  now  vested  in  the  senior  naval  officer  at 
Gibraltar,  and  are  under  Admiralty  Kegulations  (see  Orders  in  Council 
of  1897  and  1899,  London  Gazette,  January  13,  1899,  p.  223). 

[Authorities, — See  Colonial  Office  List,  1907,  and  the  Gibraltar 
Ordinances.] 

Gift. — Eeference  is  made  to  the  article  Donatio  Inter  Vivos, 
Vol.  v.,  p.  1,  for  a  full  account  of  the  requisites  of  a  valid  gift.  This 
article  is  merely  supplementary. 

A  gift  imports  no  more  than  the  transferring  of  the  property  of  a 
thing  from  one  to  another,  and  applies  to  movables  as  well  as  immov- 
ables. The  distinguishing  feature  of  a  gift  is  that  consideration  is  not 
an  element  in  it.  The  donor  gets  nothing  for  the  property  he  conveys 
or  transfers.  In  order  to  be  operative  the  gift  must  be  complete,  leaving 
nothing  to  be  done  by  the  donor,  for  there  being  no  consideration  there 
is  no  enforceable  contract,  or,  as  it  is  said,  equity  will  not  assist  a 
volunteer. 

The  gift  to  be  effectual  in  law  must  conform  to  the  prescribed 
manner  of  transfer  or  conveyance,  and  this  depends  upon  the  nature 
of  the  subject-matter  of  the  gift. 

A  deed  is  necessary  to  convey  land  (in  which  is  included  corporeal 

^nd  incorporeal  hereditaments)  of  whatever  tenure.     We  may  dismiss 

feoffments  {q.v.)  and  other  methods  of  conveyance  known  to  the  old 

•common  and  statute  law,  and  state  broadly  that  conveyance  of  land  now 

lies  in  grant,  and  to  effectuate  it  a  deed  is  necessary  (8  &  9  Vict.  c.  106). 

A  deed  of  gift  of  land  in  a  compulsory  registration  district,  it  would 

-appear,  need  not  be  registered,  for  registration  is  made  compulsory  only 

)n  conveyance  on  sale  (Land  Transfer  Act,  1897,  s.  20).     A  deed  is 

mecessary  to  the  grant  or  gift  of  an  annuity.     In  the  case  of  copyholds 

md  customary  freeholds  a  surrender  is  essential.     It  is  necessary  that 

bhe  uses  should  be  declared,  otherwise  there  may  be  a  resulting  use  to 

the  grantor.     If  a  man  desires  to  purchase  land  for  the  benefit  of  a 

Jtranger  {i.e.  not  a  wife  or  child)  he  must  make  his  intention  clear  on 

:he  face  of  the  conveyance,  otherwise,  as  the  purchase  money  is  found 

)y  him,  a  trust  will  result  to  him  and  his  intention  be  frustrated.     A 

special  form  of  conveyance  is  necessary  (see  below.  Precedent  IL). 

Gifts  by  deed  for  charitable  purposes  are  still  subject  to  restrictions 
LS  to  execution  and  enrolment,  and  to  the  necessity  for  the  donor  to 
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survive  such  execution  for  a  year.  See  Charities,  Vol.  II.  p.  673  et  seq. ; 
Estates  of  Inheritance. 

An  owner  of  land  can  give  an  equitable  estate  therein  by  declaring 
himself  to  be  a  trustee  of  it,  but  in  such  case  the  trust  must  be  mani- 
fested and  proved  by  some  writing  signed  by  the  party  by  law  enabled  to 
declare  the  trust  (sec.  7,  Statute  of  Frauds).  The  statute  has  been  con- 
strued to  mean  that  the  trust,  not  the  declaration  itself,  must  be  so 
proved  {Rochefoucmild  v.  Boustead,  [1897]  1  Ch.  196 ;  Lewin,  11th  ed., 
p.  183). 

As  to  chattels,  in  order  to  transfer  a  thing  by  gift  there  must  be 
either  a  deed  or  instrument  of  gift,  or  there  must  be  an  actual  delivery 
of  the  thing  to  the  donee  {Irons  v.  Smallpiece,  1819,  2  B.  &  Aid.  551  ; 
21  K.  E.  395).  Instrument,  here,  means  a  will.  The  accuracy  of  this 
statement  of  the  law  is  upheld  in  the  very  learned  judgment  of  Fry,  L.J., 
in  CocJirane  v.  Moore,  1890,  25  Q.  B.  D.  57,  where  the  necessity  at  common 
law  of  delivery  of  the  seisin  of  corporeal  property  (real  or  personal)  in 
order  to  the  passing  of  the  property  is  conclusively  shown.  What  pre- 
cisely is  sufficient  delivery  in  the  case  of  a  gift  of  a  part  of  a  chattel  is 
left  somewhat  indefinite,  but  it  appears  that  if  there  is  a  constructive 
delivery  the  property  will  pass,  and,  of  course,  part  of  a  chattel  can 
always  be  transferred  by  deed.  Where  the  thing  is  not  in  the  possession 
of  the  donor  constructive  delivery  will  also  be  effectual,  for  then  the 
person  having  the  actual  possession  holds  it  up  to  the  time  of  the  gift 
in  one  capacity,  and  thereafter  in  another  (Kilpin  v.  Batley,  [1892]  1  Q.  B. 
582).  Again,  where  the  possession  is  in  the  donee  at  the  time  of  the 
gift  it  only  requires  a  clear  expression  of  intention  of  the  donor  to  make 
the  gift  complete  {Cain  v.  Moon,  [1896]  1  Q.  B.  283;  Be  Weston,  [1902] 
1  Ch.  680). 

A  gift  of  chattels  unaccompanied  by  delivery,  and  where  they 
remain  in  the  possession  or  the  apparent  possession  of  the  grantor, 
since  such  a  gift  cannot  be  effective  by  parol,  is  an  absolute  bill  of  sale 
falling  within  the  Bills  of  Sale  Act,  1878,  and  as  against  the  four  classes 
of  persons  therein  referred  to  is  void,  if  not  registered.  See  Bills  of 
Sale,  Vol.  II.,  p.  252. 

Certain  property  does  not  admit  of  delivery.  Here  again,  to  con- 
stitute a  valid  gift,  an  instrument  completed  by  the  donor  is  essential. 
For  example,  a  gift  is  not  completed  by  delivery  of  stock  certificates 
{Moore  v.  Moore,  1874,  L.  K.,  18  Eq.  474);  or  by  delivery  of  certificate 
of  building  society  shares  {Be  Weston,  [1902]  1  Ch.  680).  Generally 
stocks,  shares,  and  debentures  must  be  transferred  according  to  the 
provisions  of  the  several  Acts  of  Parliament  by  which  they  are  respec- 
tively created  or  regulated.  Legal  choses  of  action  are  assignable  by 
writing  under  the  hand  of  the  assignor  under  sec.  25  (6)  of  the  Judicature 
Act,  1873.  Copyright  is  assignable  only  by  writing  (5  &  6  Vict.  c.  45 ; 
Leyland  v.  Stewart,  1876,  4  Ch.  D.  419),  and  designs  are  in  the  same 
category  (5  &  6  Vict.  c.  100,  s.  6 ;  Jewitt  v.  Eckhardt,  1878,  8  Ch.  D. 
404). 

A  gift  is  frequently  caught  by  sec.  47  of  the  Bankruptcy  Act,  1883, 
and  avoided,  in  certain  events,  as  a  voluntary  settlement  on  the  bank- 
ruptcy of  the  donor.  A  settlement  by  that  section  includes  "any 
conveyance  or  transfer  of  property,"  and  therefore  brings  within  it 
almost  every  species  of  property.  See  Bankruptcy,  Vol.  II.,  pp. 
40,  41. 

A  man  cannot  give  or  settle  his  own  property  on  himself  in  such 
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a  manner  as  that  his  interest  in  it  becomes  forfeitable  on  his  bank- 
ruptcy, to  the  prejudice  of  his  creditors  {Higginhotham  v.  Holme,  1813 
19  Ves.  88;  34  E.  R.  451;  12  R.  R.  146;  Ee  Breioer,  [1896]  2  Ch! 
503). 


PRECEDENTS. 
I.  DEED  OF  GIFT  of  Lands. 


Parties.  THIS  INDENTURE,  made  the  day  of  19     , 

Between  A.  of,  &c.,  of  the  one  part,  and  B.  of,  &c.,of  the  other  part : 

g^vr^^""  *°  Whereas  the  said  A.  desires  and  intends  to  give  to  the  said  B.  for 
an  estate  in  fee  simple  the  hereditaments  and  premises  hereby 

Testatum,    assured :    NOW   THIS   INDENTURE   WITNESSETH,   that  in 
pursuance  of  his  said  intent  and  desire,  the  said  A.  as  settlor  doth 

Parcels.       hereby  grant  and  convey  unto  the  said  B.  All,  &c.  [here  insert 
parcels],  To  hold  all  the  said  hereditaments  and  premises,  unto 
and  to  the  use  of  the  said  B.,  his  heirs  and  assigns. 
In  witness,  &c. 

II.  DEED  OF  GIFT  of  Land  on  Purchase  by  the  Donor  in  the  Name 
of  the  Donee  in  Terms  rebutting  the  Presumption  of  Resulting  Trust. 

Parties.  THIS  INDENTURE,!  made  the  day  of  19     , 

Between  A.  of,  &c.  (hereinafter  called  the  vendor),  of  the  first 

»part,  B,  of,  &c.  (hereinafter  called  the  donor),  of  the  second  part, 
and  C.  of,  &c.  (hereinafter  called  the  purchaser),  of  the  third  part : 
•ntract      W'hereas  the  vendor  has  lately  entered  into  a  contract  with  the 
th  donor,  donor  to  sell  to  him,  and  the  donor  has  agreed  to  purchase  the 
hereditaments  and  premises  hereby  assured  in  fee  simple,  free  from 
Intention  to  incumbrances,  for  the  price  or  sum  £  :  And  whereas  the 

^^^®-  donor  desires  to  give  to  the  purchaser  the  benefit  of  the  said  con- 

tract and  of  the  said  purchase  price  and  the  said  hereditaments  and 
premises,  and  desires  and  intends  that  the  said  hereditaments  and 
premises  shall  be  conveyed  to  the  purchaser,  to  be  held  by  him  as 
and  for  his  own  benefit  absolutely,  without  any  rebutting  trust  or 

tuse  to  himself  the  donor,  and  has  requested  the  vendor  to  convey 
the  said  hereditaments  and  premises  to  the  purchaser  in  lieu  of 
to  himself  the  donor,  in  satisfaction  and  performance  of  the  said 
contract  which  he,  the  vendor,  has  agreed  to  do  :  NOW  THIS 
INDENTURE  WITNESSETH,  that  in  pursuance  of  the  said 
contract  and  agreement  and  of  the  premises,  and  in  consideration 
of  the  sum  of  £  now  paid  by  the  settlor,  with  the  privity  and 

nveyance.  couscut  of  the  purchaser,  to  the  vendor  (the  receipt  whereof  the 
vendor  doth  hereby  acknowledge),  the  vendor  as  beneficial  owner, 
at  the  request  of  the  donor,  doth  hereby  grant  and  convey,  and  the 
donor  as  settlor  doth  hereby  convey  and  confirm  unto  the  purchaser, 

^  For  the  complete  protection  of  the  purchaser  this  deed  should  be  executed 
I        by  the  purchaser. 
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Parcels.       All,  &c.   [here  insert  parcels],  To  HOLD  all  the  said  hereditaments 
and  premises  unto  and  to  the  use  of  the  purchaser,  his  heirs  and 
assigns. 
In  witness,  &c. 


III.  DEED  OF  GIFT  of  a  Building  and  Land  to  be  used  fm-  a 
Cottage  Hospital. 

THIS  INDENTURE,!  made  the  day  of  19     , 

Parties.       BETWEEN  [grantor]  of,  &c.,  of  the  one  part,  and  [trustee]  of,  &c., 
Recital  of     and  [trustee]  of,  &c.,  of  the  other  part ;  Whereas  the  said  [grantor] 
convey        being  seised  of  the   hereditaments   hereinafter  described   for  an 
charitable    estate  of  inheritance  in  fee  simple  in   possession,  is  desirous  of 
trasts.         settling  and  assuring  the  same  upon  the  charitable  trusts  and  in 
Testatuvi.     the   manner   hereinafter   appearing:  NOW   THIS  INDENTURE 
WITNESSETH,  that  in  order  to  effectuate  his  said  desire  the  said 
Conveyance,  [grant&i']  hereby  grants  and  conveys  unto  the  said  [trustees]  and 
their  heirs  all  that  [parcels],  To  have  and  to  hold  the  said  mes- 
suage or  building  lands  and  premises  unto  the  said  [trustees]  and 
their  heirs.  To  the  use  of  the  said  [trustees]  their  heirs  and  assigns. 


"T^lt^and  XJpoN  the  trusts  and  to  and  for  the  intents  and  purposes  and  with 
and  subject  to  the  powers  and  directions  hereinafter  declared  of 
and  concerning  the  same  (that  is  to  say)  : — 

As  to  use  of        1.  The  trustees  of  these  presents  for  the  time  being  (hereinafter 

premises  as        n     i      -i        .  \     i     11    i     i  i      i  •  , 

a  cottage  Called  the  trustees)  shall  hold  the  premises  upon  trust  to  permit 
°^^^  '  the  same  to  be  used  as  a  hospital,  infirmary,  or  dispensary,  or  for 
some  similar  purpose,  for  the  benefit  of  such  poor  and  sick  persons 
as  the  trustees,  or  any  such  committee  or  persons  acting  by  dele- 
gation under  the  trustees  as  hereinafter  mentioned,  shall  think  fit. 

Ast9  2.  The  trustees  shall  at  all  times  have  power  to  make  rules 

making  .  ^  . 

rules  and     and  regulations  for  the  control,  management  and  use  of  the  said 
'  hospital,  infirmary,  or  dispensary,  and  from  time  to  time  to  revoke, 

amend,  or  alter  the  said  rules  and  regulations,  as  they  shall  in 

their  own  discretion  think  fit. 
As  to  dele-  3.  The  trustees  may  from  time  to  time  deleerate  duriner  such 

gatmgman-    .  .  "^  1 

agement  of  time  or  timcs  as  they  shall  think  fit,  the  control,  management  and 

hospital  to  .       \  '  '1  .    ^   J 

committee,  usc  01  the  premises  to  any  committee  or  persons  to  be  appointed 
for  that  purpose,  in  such  manner  as  the  trustees  shall  approve,  but 
so  as  that  every  such  delegation  as  aforesaid  shall,  at  all  times  after 
it  shall  have  been  made,  be  revocable  by  the  trustees. 

As  to  admit-        4  The  trustccs  may  charge  such  (if  any)   sum   or   sums   of 

tmg  persons  ,  "^  o  ^  >' ' 

to  benefit     money  as  they  shall  think  fit  for  participation  in  the  benefit  of  the 
wither        trusts  hereby  created,  or  may  admit  any  person  or  persons  thereto 

without  .^-u        ^  J       U    ^  U      ^l, 

payment.     Without  any  payment  whatsoever  by  them. 

bnt°  ^f  ^^'n-       ^*  "^^  person  shall  be  ineligible  or  considered  as  a  less  deserving 

didatesfor   objcct  of  the  charity  created  by  these  presents  or  to  be  created 

under  any  power  herein  contained  by  reason  or  on  account  of  his 

or  her  religious  opinions. 

1  Stamp,  10s. 
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As  to  sale  6.  It  shall  be  lawful  for  the  trustees  at  any  time  or  times  here- 

and  ex-  *»  ■w 

change  of    after  to  Sell  or  exchange  for  other  hereditaments  in  England  all  or 
veyed.         any  of  the  said  lands  ;  and  upon  any  such  exchange  to  give  or 
receive  any  money  for  equality  of  exchange  ;  and  to  convey  the 
hereditaments  so  sold  or  parted  with  in  exchange  as  aforesaid  to 
any  person  or  persons  to  and  for  his  and  their  own  use  and  benefit 
freed  from  all  trusts  whatsoever. 
As  to  invest-       7,  All  (if  any)  money  which  shall  be  received  by  the  trustees 
proceeds  of  on  any  such  sale  or  sales,  exchange  or  exchanges,  as  aforesaid,  may 
be  invested  either  in  the  purchase  of  other  lands,  tenements,  or 
hereditaments  in   England   or   in  or  upon  any  stocks,   funds,  or 
securities,  in  or  upon  which  trustees  may  at  the  time  of  such  in- 
vestment be  entitled  to  invest  trust  money. 
As  to  vary-         g_  At  all  times  it  shall  be  lawful  for  the  trustees  to  vary  the 

in^  invest-  J 

mentsand    investment  of  all  or  any  of  the  property  for  the  time  beiner  subiect 

purchase  of  ,  i         i         i      i         i  i  •,         ,      ,         , 

other  lands,  to  the   trusts   hereby  aeclared,  or  to  the  trusts  to  be  declared 

pursuant  to  the  direction  and  under  the   power  in   that  behalf 

hereinafter  contained,  so  that  every  investment  be  made  in  the 

purchase   of   free  hereditaments  in  England  or  in  or   upon  some 

such  stocks,  funds,  and  securities  as  aforesaid. 

Purchased  9.  All  hereditaments  which  shall  be  so  acquired  by  exchange 

subject  to    or  purchase  as  aforesaid  shall,   until  the  trust  first  hereinbefore 

trust.  declared  shall  be  revoked  or  altered  in  exercise  of  the  power  in 

that  behalf  hereinafter   contained,   be   held  upon  the  trust   first 

hereinbefore  declared  of  the  premises. 

Power  for  10.  It  shall  at  all  times  hereafter  be  lawful  for  the  trustees  by 

revokeor     any  deed  or  deeds  to  revoke  or  alter  all  or  any  of  the  trusts, 

er  luss.  pQ^gj.g^  ^^^  directions,  including  those   as  to   meetings  and  the 

II  proceedings  thereat,  which  by  virtue  of  these  presents  or  by  virtue 

I  of  these  presents  and  of  the  exercise  of  any  power  herein  contained 

I  shall  for  the  time  being  be  applicable  to  all  or  any  of  any  other 

I  hereditaments,  money,  stocks,  funds,  or  securities  which  may  have 

E  been  acquired  under  any  of  the  powers  herein  contained  or  to  the 

I  affairs  of  the  charity,  save  and  except  that  this  clause  shall  not, 

I  nor  shall  anything  in  these  presents  contained,  authorise  the  revo- 

I  cation  of  the  declaration  hereinbefore  contained  that  no   person 

i  shall  be  ineligible  or  considered  as  a  less  deserving  object  of  this 

I  charity  created  by  these  presents,  or  to  be  created  under  any  power 

r  herein  contained,  by  reason  or  on  account  of  his  or  her  religious 

I  opinions. 

Power  to  11.  In  the  event  of  the  sale  of  the  premises  or  any  part  thereof, 

charitable  or  any  of  the  other  hereditaments  which  may  be  so  acquired  by 
exchange  or  purchase  as  aforesaid,  and  of  the  investment  of  the 
money  produced  by  the  said  sale  not  in  the  purchase  of  land,  but 
in  or  upon  any  such  stocks,  funds,  or  securities  as  aforesaid,  and 
also  in  the  event  of  any  and  every  exercise  of  the  power  of  revoca- 
tion and  alteration  hereinbefore  contained,  the  trustees  shall  by 
deed  declare  that  they  will,  and  they  shall  henceforth  stand 
possessed  of  and  interested  in  the  hereditaments,  money,  stocks, 
funds  and  securities,  or  any  of  them,  the  then   previous   trusts 
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whereof  shall  have  been  so  revoked,  or  altered,  or  of  the  stocks, 

funds,  and  securities  in  or  upon  which  any  money  produced  by  sale 

of  hereditaments  shall  have  been  invested  upon  such  trusts  for 

some  charitable,  benevolent,  or  public  object  or  purpose  as  the 

said  trustees  for  the  time  being  shall  in  their  discretion  think  fit. 

[2'hen  follow  suitable  clauses  regulating  the  meetings  and  transaction 

of  business  of  the  trustees,  quorum,  minutes,  &c.'\ 

Appoint-  20.  The  power  of  appointing  a  new  trustee  or  new   trustees 

trustees.      of  these  presents,  which  was  created  by  the  Conveyancing  and 

Law  of  Property  Act,  1881,  or  shall  be  created  by  any  future  law 

shall  be  exercisable  by  the  continuing  trustees  or  trustee  for  the 

time  being,  and  if  there  shall  not  be  any  continuing  trustee,  then 

by  the  refusing  or  retiring  trustees  or  trustee,  if  any,  and  if  able 

and  willing  to  exercise  this   power,  or  otherwise  by  the  acting 

executors   or    executor,   administrators   or  administrator,   of  the 

trustee  who,  alone  continuing  to  be  such  until  his  death,  shall 

have  then  last  previously  died. 

tJmied^u  ^°       21.  So  often  as  any  trustee  of  these  presents  shall  die  or  remain 

within  six    out  of  the  United  Kinsrdom  for  more  than  twelve  calendar  months, 

months.  ■,■,'■,-,    r  ^ 

or  be  discharged  from  the  trust  of  these  presents,  or  become  unfit 
to  act,  or  incapable  of  acting  in  the  said  trusts,  then,  and  in  every 
such  case,  and  within  six  calendar  months  thereafter,  the  power  of 
appointing  a  new  trustee  shall  be  exercised  and  the  trust  filled  up. 
In  witness,  &c. 


IV.  DEED  OF  GIFT  of  Land  to  be  used  as  a  Recreation  Ground. 
Statutory  Form.  Recreation  Grounds  Act,  1859,  22  Vict.  c.  27, 
s.  2. 

I  [grantor],  of,  &c.,^  do  hereby  convey  and  grant  to  [trustee]  of,  &c., 
and  [trustee]  of,  &c.,  as  trustees  for  public  ground  for  the  parish  [or 
parishes]  of  in  the  county  of  ,  All  that  close  or 

piece  of  land  [describe  the  lands  conveyed].  To  BE  held  by  them  in  fee 
simple  as  public  ground  for  the  purposes  of  "  the  Recreation  Grounds 
Act,  1859":  Subject,  nevertheless,  to  the  reservations,  restrictions, 
and    conditions  following,  that  is  to  say : — 

1.  All  mines  and  minerals  in  and  under  the  said  lands  are  excepted 
and  reserved  out  of  this  present  grant,  together  with  full  power  for 
me,  the  said  [grantor],  my  heirs  and  assigns,  to  work  and  get  the  said 
mines  and  minerals,  but  only  by  underground  workings,  and  without 
entering  upon  the  said  lands,  or  any  part  thereof. 

2.  No  building  of  any  kind  shall  be  erected  on  the  said  lands 
without  the  consent  in  writing  of  me,  the  said  [grantor],  my  heirs  or 
assigns,  other  than  and  except  a  cricket  pavilion  [or  as  may  be]  of  an 
ornamental  character  and  in  accordance  with  a  plan  and  drawings  to 
be  approved  by  me,  my  heirs  or  assigns. 

3.  No  malt  or  spirituous  liquors,  nor  any  form  of  refreshment  for 

1  Stamp,  10s. 
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the  sale  of  which  an  excise  or  other  licence  is  required,  shall  be  kept 
for  sale  in  or  upon  the  said  lands. 

4.  The  said  [trustees],  or  other  the  trustees  for  the  time  being,  of 
the  said  lands  shall  within  months  from  this  date  make,  and 
from  time  to  time  maintain  in  proper  repair  and  condition,  a  good  and 
sufficient  fence  on  the  said  lands  between  the  same  and  my  adjoining 
lands  on  the                    side  thereof. 

5.  The  said  [trustees],  and  other  the  trustees  for  the  time  being  of 
said  lands,  shall  be  the  managers  and  directors  of  the  said  lands  within 
the  meaning  and  for  the  purposes  of  the  said  Act. 

6.  If  the  said  [trustees]  or  either  of  them,  or  any  other  trustee  or 
trustees  to  be  appointed  as  is  hereinafter  mentioned,  shall  die,  or  remain 
out  of  the  United  Kingdom  for  more  than  twelve  months,  or  desire  to 
be  discharged  from  the  trusts  or  powers  reposed  in  or  conferred  on  him 
or  them,  or  become  unfit  to  act  therein,  or  incapable  of  acting  therein, 
then  the  vestry  of  the  said  parish  shall  within  calendar 
months  after  such  vacancy  or  vacancies  shall  occur,  by  a  vote  to  be 
taken  in  the  usual  manner  at  a  meeting  duly  assembled  for  the  purpose, 
appoint  other  persons  or  another  person  to  fill  all  or  any  vacancies  or 
vacancy  so  occurring  as  aforesaid. 

7.  On  violation  or  breach  of  any  of  the  reservations,  restrictions, 
or  conditions  herein  contained,  the  grant  hereby  made  shall  determine 
and  be  absolutely  void. 

In  witness,  &c.^ 


V.  DEED  OF  GIFT  of  Furniture  and  Effects— Husband  to  Wife? 

To  ALL  to  whom  these  presents  shall  come.  A.,  of,  &c.,  sends 
greeting.  Whereas  no  settlement  was  made  upon  the  marriage  of 
the  said  A.  with  B.  his  wife  for  her  benefit  or  otherwise.  And 
whereas  the  said  A.  is  desirous  of  making  such  gift  or  disposition  in 
favour  of  his  said  wife  as  is  hereinafter  contained.  NOW  THESE 
PRESENTS  WITNESS,  that  in  consideration  of  natural  love  and 
affection,  and  for  divers  other  good  causes  and  considerations,  the  said 
A.  doth  hereby  absolutely  give  and  make  over  unto  the  said  B.  All 
AND  singular  the  furniture,  plate,  linen,  china,  glass,  pictures,  prints, 
books,  musical  instruments  and  'household  effects,  and  all  jewels, 
trinkets,  and  watches,  and  all  other  articles  and  effects  of  domestic 
office  or  personal  use  or  ornament,  and  moveable  effects  whatsoever,  [and 
whether]  in  his  dwelling-house  at,  &c.  [or  office  or  place  of  business  or 
elsewhere  at,  &c.]  (inclusive  of  wines  and  consumable  stores  and  provisions, 

^  To  be  attested  with  the  formalities  imposed  by  the  Mortmain  Act. 

2  The  gift  is  outside  the  Bills  of  Sale  Act,  1882,  but  in  so  far  as  the  apparent 
possession  remains  in  the  husband  is  within  the  Act  of  1878,  and  requires 
registration.  Probably  the  apparent  possession  in  the  case  in  the  precedent  of 
the  things  in  the  office  is  in  the  husband,  but  the  furniture  in  the  house  is  in 
the  possession  of  the  wife,  as  it  is  her  duty  to  live  with  her  husband,  and 
where  possession  is  ambiguous  it  goes  at  law  with  the  title  (Ramsay  v.  Margrett, 
[1894]  2  Q.  B.  18).  The  fact  of  its  being  a  bill  of  sale  within  the  latter  Act 
does  not  affect  its  validity  as  between  the  parties,  but  only  as  to  creditors,  see 
Davis  V.  Goodman,  5  C.  P.  D.  128.  It  is  therefore  necessary  to  register  the 
document  if  the  furniture  in  the  office  is  included. 
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but  exclusive  of  money  and  securities  for  money,  letters,  manuscripts, 
business  books  and  accounts)  of  or  to  which  respectively  he,  the  said  A,, 
is  now  possessed  or  entitled,  or  shall  or  may  at  any  time  hereafter 
during  the  joint  lives  of  himself  and  the  said  B.  become  possessed  or 
entitled,  whether  by  gift  or  purchase  or  any  other  mode  of  acquisition 
whatsoever,  including  his  interest  in  any  articles  or  effects  of  any  such 
nature  as  aforesaid,  which  may  in  law  be  the  joint  property  of  him  and 
his  said  wife.  To  Hold  the  same  unto  the  said  B.  for  her  own  absolute 
use  and  benefit  and  as  her  separate  estate  and  property,  free  from 
the  control,  interference,  and  engagements  of  the  said  A.  And  in 
order  to  give  full  effect  to  the  gift  or  disposition  hereinbefore  contained 
in  case  and  so  far  as  the  same  may  not  in  law  be  capable  of  operating 
according  to  its  tenor,  the  said  A.  doth  hereby  declare  that  he  and  his 
executors  and  administrators  will  stand  possessed  of  all  the  articles  and 
effects  hereinbefore  mentioned.  In  trust  for  the  said  B.  for  her  absolute 
use  and  benefit,  and  as  her  separate  estate  and  property  as  aforesaid. 
Provided  always  that  neither  the  said  A.  nor  his  executors  or 
administrators  shall  be  answerable  for  the  loss  or  destruction  of  or 
any  damage  which  may  happen  to  any  of  the  said  articles  and  effects. 
In  witness,  &c. 

VI.  DEED  OF  GIFT  of  Freehold  and  Leasehold  Premises 
upon  which  a  Business  is  carried  on,  and  of  the  Goodwill,  Plant, 
and  Effects  belonging  thereto  by  a  Father  retiring  from  Business 
to  his  tioo 


Parties.  THIS   INDENTUEE  made  the  day  of  19    , 

Between  W.  B.,  the  elder,  of,  &c.  (hereinafter  called  the  donor) 

of  the  one  part,  and  W.  B.,  the  younger,  of,  &c.,  and  J.  B.    of, 

&c.  (hereinafter  called  together  the  partners),  of  the  other  part: 

buSness      Whereas  the  donor  has  for  many  years  carried  on  the  business  of 

a  carrier,  hawker,  and  warehouseman  at  aforesaid,  and 

several  other  places  under  the  name  or  style  of  "  B.  &  Co.,"  and 

has  held  and  used  for  the  purposes  of  his  said  business  the  freehold 

warehouse,    hereditaments,   and   premises   hereinafter    mentioned, 

(whereof  he  is  seised  in  fee  simple),  and  the  leasehold  wharf  and 

premises  situate  at  on  the  river  (to  which  he  is 

entitled  under  an  indenture  of  lease  dated  the  day  of 

1899,  at  the  yearly  rent  of  £  for  a  term  expiring  on  the 

day  1934),  which  said  wharf  and  premises  are 

hereinafter  more  particularly  referred  to,  and  the  plant,  machinery, 

chattels,  and  effects  used  in  and  about  the  carrying  on  of  the  said 

business,  all  which  are  also  hereinafter  more  particularly  referred 

Intention  to  to.     And  WHEREAS  the  donor  is  dcsirous  of  retiring  from  the  said 

business,     busiucss,  and  of  putting  into  his  place  as  the  owners  thereof  the 

partners  who  are  his  sons,  and  to  that  end  has  agreed  to  give, 

convey,  and  assign  to  them  all  the  said  hereditaments,  chattels. 

Partnership  and  premises  in   manner  hereinafter  appearing :   And  whereas 

BOBS.  with  a  view  to  enable  themselves  to  carry  on  the  said  business  the 

said  W.  B.,  the  younger,  and  the   said  J.  B.  have  entered  into 
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articles  of  partnership  bearing  even  date  with  and  executed 
immediately  prior  to  the  execution  of  these  presents  for  the  term 
of  years,    subject   to   the   stipulation   and   agreements   in 

the   said   articles   contained:   NOW  THIS   INDENTURE  WIT- 
NESSETH, that  in  pursuance  of  his  said  desire,  and  in  considera- 
tion of  the  natural  love  and  affection  he  has  for  his  said  sons,  he 
Conveyance  the  donor  as  settlor  hereby  conveys  and  assigns  unto  the  partners : 
gfft^  Firstly,  all  the  said  freehold   hereditaments   and   premises   more 

fully  described  in  the  first  schedule  hereto.  To  HOLD  unto  and  to 
the  use  of  the  partners,  their  heirs,  and  assigns ;  Secondly,  all 
those  the  said  leasehold,  hereditaments,  and  premises  more  fully 
described  in  the  second  schedule  hereto.  To  hold  to  them  the 
partners  absolutely  for  all  the  residue  of  the  said  term  of  thirty- 
five  years  now  to  come  and  unexpired,  but  subject  to  the  payment 
of  the  rent  and  performance  of  the  covenants  and  conditions  in  the 
said  indenture  of  lease  contained  ;  Thirdly,  the  goodwill,  interest, 
and  connection  of  him  the  donor  in  and  concerning  the  said  business 
of  "  B.  &  Co. ; "  And  also  All  and  singular  the  goods,  chattels, 
and  effects  specified  and  particularly  described  in  the  third 
schedule  hereto.  To  hold  to  them  absolutely,^ 
In  witness,  &c. 


VII.  DEED  OF  GIFT  hy  way  of  Covenant  securing  Annuity  to  a 

Past  Mistress. 

Parties.        •     PARTIES,  A.,  Covenantor^  1 ;  B.,  mistress,  2  ;  C.  and  D.,  trustees,  3. 
Recitals.      Whereas  the  Said  A.  was  lately  on  terms  of  intimacy  with  the 

Igreement.  said  B.,  but  such  intimacy  has  now  ceased.  And  whereas  the 
said  A.  has  agreed  to  make  provision  by  way  of  annuity  for  the 
I  said  B.,  and  otherwise  as  hereinafter  mentioned  upon  the  terms 

Lesseth.  and  conditions  hereinafter  expressed.     NOW  THIS  INDENTURE 
WITNESSETH  that  in  pursuance  of  such  agreement,  and  in  con- 
ovenant.    sideration  of  the  premises,  the  said  A.  doth  hereby  covenant  with 
[  the  said  C.  and  D.,  to  pay  during  the  lifetime  of  the  said  B.,  to  the 

i  said  C.  and  D.,  or  the  survivor  of  them,  or  other  the  trustees  or 

trustee  for  the  time  being  of  these  presents  (hereinafter  called  the 
I  said  trustees  or  trustee),  the  weekly  sum  of  £  ,  the  first  pay- 

ment to  be  made  at  the  end  of  one  week  from  the  date  hereof. 
Declaration  And  IT  IS  HEREBY  AGREED  that  the  said  weekly  sum  shall  be  held 
by  the  said  trustees  or  trustee  In  trust  to  pay  the  same  to  the 


I 

fliei 


said  B.,  and  so  that  in  case  of  coverture  the  same  shall  be  for  her 
separate  use  without  power  of  anticipation,  and  so  also  that  the 
same  shall  be  subject  to  forfeiture  if  any  act  or  event  should 
traint  on  happen  whereby  the  same  weekly  sum  or  any  part  thereof  if  be- 
longing absolutely  to  her  would  become  vested  in  or  payable  to 
some  other  person  or  persons  or  a  corporation,  and  in  the  event 
of  the  same  being  so  forfeited,  the  said  trustees  or  trustee  shall 
thenceforth  pay  or  apply  the  same  unto  or  for  the  maintenance 

^  This  precedent  does  not  include  choses  in  action  or  book  debts,  so  that  accounts 
will  have  to  be  settled  between  the  father  and  the  sons  up  to  the  date  of  it. 
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or  personal  support  or  benefit  of  all  or  any  one  or  more  to  the 
exclusion  of  the  others  or  other  of  the  following  objects,  namely, 
the  said  B.  and  her  lawful  issue  (whether  minors  or  adult)  for  the 
time  being  in  existence  in  such  shares  if  more  than  one,  and  in  such 
manner  as  the  said  trustees  or  trustee  in  their  or  his  absolute  and 
uncontrolled  discretion  may  think  fit,  But  in  case  at  any  time  after 
such  forfeiture  there  shall  be  no  child  or  issue  of  the  said  B.  living, 
then  the  said  weekly  sum  shall  absolutely  cease  to  be  payable  by 
Proviso  the  said  A.,  his  executors  or  administrators,  Provided  always, 
molestation,  and  it  is  expressly  stipulated  by  the  said  A.,  and  agreed  that  in 
case  the  said  B.  shall  at  any  time  molest  or  annoy  the  said  A.  by 
any  act  or  proceeding  whatever,  and  in  particular  if  she  should  hold 
or  attempt  to  hold  any  communication  with  the  said  A.  or  any  of 
his  relations  or  friends  either  personally  or  by  letter  or  through  the 
medium  of  any  person  other  than  the  said  trustees  or  trustee  (who 
shall  be  the  only  authorised  intermediary  for  that  purpose),  or  if  she 
should  hold  or  attempt  to  hold  any  communication  with  his  wife 
or  intended  wife  for  the  time  being  or  any  of  her  relations  or 
friends,  or  if  she  shall  call  herself  by  the  name  of  the  said  A.  or 
shall  represent  herself  to  be  his  wife  or  shall  come  to  reside  within 
miles  of  House  [or  any  other  residence  for  the  time 

of  being  the  said  A.],  then  and  in  any  such  case  the  said  weekly 
sum  shall  be  absolutely  forfeited  and  cease  to  be  payable  by  the 
said  A.,  his  executors  or  administrators,  And  it  is  further 
AGREED  that  in  case  any  dispute  or  question  shall  arise  as  to 
whether  any  act  or  proceeding  or  any  communication  on  the  part 
of  the  said  B.  is  a  breach  of  the  provision  or  condition  lastly 
hereinbefore  contained,  or  as  to  the  rights  of  the  said  B.  under 
these  presents,  the  same  shall  be  referred  to  the  decision  of  two 
arbitrators  or  an  umpire,  whose  decision  shall  be  absolutely  con- 
clusive and  binding  on  all  parties,  and  this  shall  be  deemed  an 
agreement  for  a  reference  within  the  Arbitration  Act,  1889, 
Provided  always,  that  in  case  the  said  A.  shall  by  will  bequeath 
or  secure  to  the  said  B.  during  her  life  an  annuity  of  equal  or 
greater  amount  than  the  said  weekly  sum  hereby  made  payable  as 
aforesaid,  then  the  annuity  so  bequeathed  or  secured  shall  be  in 
satisfaction  of  such  weekly  sum  which  shall  in  that  case  cease  to 
be  payable  from  the  decease  of  the  said  A.,  And  it  is  hereby 
AGREED  that  the  power  of  appointing  new  trustees  of  these 
presents  shall  be  vested  in  the  said  A.,  his  executors  or  adminis- 
trators. 

In  witness,  &c. 


As  to 
disputes. 


Further 
proviso. 


As  to 
appoint- 
ment of 
trustees. 


Gin. — 1.  See  Excise. 

2.  A  contrivance  for  taking  game.  See  Game  Laws.  It  is  illegal 
to  set  it  if  it  is  in  the  nature  of  a  man-trap.  See  Bodily  Harm,  Vol.  II. 
p.  330. 

Given. — "Goods,  materials,  or  provisions  ordered  to  be  ^tv^Ti  in 
parochial  relief  to  any  person  in  a  parish  or  union  .  .  ."  in  sec.  77  of 
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4  &  5  Will.  IV.  c.  76,  held  in  Davies  v.  Harvey,  1874,  L.  K.  9  Q.  B.  433 
(quoted  in  Stroud),  to  include  goods  lent  gratuitously;  and  goods 
therefore  which  are  lent  and  remain  the  property  of  the  guardians 
are  none  the  less  given  in  parochial  relief  within  the  meaning  of  that 
statute.     See  Gift  ;  Give  ;  Grant. 


Glanders. — An  incurable  disease  to  which  horses  are  subject, 
which  is  infectious  and  dangerous  to  human  life  (Baird  v.  Graham^ 
1852,  14  Dunlop  (Sc.)  615 ;  Oliphant  on  Horses,  5th  ed.,  80,  81).  By 
general  order  of  October  29,  1894  (St.  K.  &  0.,  1894,  No.  388), 
the  Board  of  Agriculture  have  under  the  powers  of  sec.  22  (xxxv., 
xxxvi.)  extended  the  definition  of  the  term  "  disease "  in  the  Diseases, 
of  Animals  Act,  1894,  57  &  58  Vict.  c.  57,  so  as  to  include  glanders 
and  farcy. 

Independently  of  this  order,  it  is  an  indictable  nuisance  knowingly 
to  bring  a  glandered  horse  into  a  public  place  (B.  v.  Henson,  1852,  Dears. 
C.  C.  24).    See  Horses. 


m. 


Glass. — As  to  larceny  of,  see  Fixtures.  As  to  carriage  of  glass, 
ee  Carrier,  Vol.  II.  at  p.  583.  "  Glassworks,"  i.e.  any  works  in  which 
the  manufacture  of  glass  is  carried  on,  are  "non-textile"  factories 
(Factory  and  Workshop  Act,  1901,  1  Edw.  vii.  c.  22,  Sched.  VL, 
Part  I.,  par.  15).    See  Factories  and  Workshops. 

I  Glass-houses. — Land  covered  with  "glass-houses"  built  for 
he  purpose  of  growing  produce  for  sale,  was  held  to  be  within  the 
Exception  of  "market  gardens"  from  the  levy  of  the  general  district 
'ate  on  the  full  annual  value  of  premises  under  the  Public  Health  Act, 
1875,  38  &  39  Vict.  c.  55,  s.  211  {Purser  v.  Local  Board  for  Worthing, 
[887,  18  Q.  B.  D.  818).  But  in  Smith  v.  Richmond,  [1899]  A.  C.  448, 
it  was  held  that  land  covered  with  glass-houses  was  not  agricultural 
land  within  the  meaning  of  the  Agricultural  Eates  Act,  1896,  59  &  60 
Vict.  c.  16.  See  further.  Market  Gardens,  and,  as  to  the  removal  of 
glass-houses.  Fixtures. 

Glebe ;  Glebe  Lands. 
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Historical  Introduction  and  Definition. 

The  glebe  is  the  real  estate  of  which  the  incumbent  of  a  parochial 
mefice  (including  in  this  expression  a  perpetual  curacy  and  parochial 
chapelry),  is  seised  jure  ecclesice.  By  canon  lawyers  the  glebe  is  described 
as  the  dowry  of  the  church,  because  it  is  supposed  to  support  the  in- 
cumbent, and  at  canon  law  was  free  from  every  service.     Lindwood,. 
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Prov.  p.  255,  gives  the  following  definition — "  Terra  in  qud  consistit 
Dos  ecclesice :  et  sic  hie  gleba  ecdesice  sumitur  pro  dote  ecclesice,  qiice  erit 
prorsus  libera."  The  glebes  are  supposed  to  constitute  the  oldest 
parochial  endowments  of  the  Church,  and  are  certainly  anterior  to 
Tithes.  The  bestowal  of  a  little  estate  on  the  church  of  a  township, 
it  is  said,  was  probably  the  most  usual  way  of  providing  the  parochial 
priest  with  an  endowment  independent  of  voluntary  gifts.  From  a 
very  early  date  the  church  was  held  of  common  right  entitled  to  a 
house  of  residence  for  the  priest  and  glebe,  so  that  unless  they  were 
provided  no  church  could  be  legally  consecrated.  Both  house  and 
glebe  were  comprised  by  the  canonists  in  the  one  word  mansus  or 
manse,  and  the  rule  of  the  canon  law  is  "  Sancitum  est  ut  unicuiqice 
ecelesice  unus  mansus  integer  absque  ullo  servitio  tribuatur  "  (3,  39 ;  Lind. 
p.  254).  [Modern  research  makes  it  probable,  however,  that  the  patron 
of  the  living  was  originally  the  owner  of  the  glebe,  of  which  ownership 
he  was  gradually  deprived  by  the  theories  of  the  canon  law  on  the  subject 
of  advowson  (see  article  Advowson).  Indeed,  a  certain  right  of  owner- 
ship in  connection  with  the  timber  on  the  glebe  still  pertains  to  the 
patron  (see  Soioerby  v.  Fnjer,  1869,  L.  K.  8  Eq.  417,  at  p.  423).] 

The  close  connection  which  the  canonists  assume  between  the  glebe 
and  the  parsonage  house  is  still  retained  in  law.  It  is  considered  that 
the  surplus  profits  arising  from  the  glebe  are  a  fund  to  keep  the  parson- 
age house  in  repair,  and  therefore  when  glebe  lands  are  purchased  by  a 
railway  company  under  their  statutory  powers,  the  Court  has  jurisdiction, 
with  the  consent  of  the  bishop  and  patron,  to  apply  the  money  for 
improvements  or  additions  to  the  parsonage  house;  but  the  money 
in  such  a  case  will  be  paid  to  the  bishop's  secretary,  and  not  to  the 
incumbent  (Ux  parte  Eector  of  Claypole,  1873,  L.  E.  16  Eq.  574);  while 
such  moneys  may  not  be  employed  on  repayment  to  Queen  Anne's 
Bounty  or  the  repair  of  the  chancel  {Ex 'parte  Rector  of  Grimoldby,  1876, 
1  Ch.  D.  225). 

Although  many  parsonage  houses  no  longer  possess  glebes,  yet,  even 
in  the  present  century.  Acts  have  been  passed  (see  post)  for  providing 
suitable  glebe  lands  for  incumbents.  For  the  purposes  of  the  Glebe 
Lands  Act,  1888,  glebe  is  defined  as  including  any  land  and  tenement 
forming  part  of  a  benefice ;  see  also  In  re  Bandell,  1888,  57  L.  J.  Ch.  899. 

The  Nature  of  an  Incumbent's  Estate  in  the  Glebe. 

The  fee-simple  in  the  glebe  is  said  to  be  in  abeyance,  as  a  thing 
•existing  in  the  remembrance,  intendment,  and  consideration  of  the  law. 
Whenever  a  clergyman  is  instituted  and  inducted  to  an  ecclesiastical 
living,  he  takes  an  estate  therein  of  the  nature  of  a  fee-simple  qualified 
(Lyttleton,  Tenures,  646,  647;  Coke,  Inst.  341a),  but  this  estate  he 
takes  only  for  the  purpose  of  protecting  the  rights  of  the  church  and 
of  his  successor.  So  far  as  he  may  do  anything  to  their  prejudice,  the 
law  adjudges  him  to  take  only  a  life  estate.  So  soon  as  a  clerk  is 
inducted  and  instituted  into  a  living,  the  freehold  estate  in  the  glebe  of 
the  nature  above  mentioned  rests  at  once  on  him,  and  will  remain  with 
him  so  long  as  he  is  incumbent  de  facto,  that  is  to  say,  although  he  has 
no  title  to  the  living,  or  has  done  some  act  for  which  at  canon  law  he  is 
ipso  jure  deprived  thereof ;  for  until  he  is  removed  he  remains  incumbent 
de  facto,  and  as  such  is  liable  to  do  all  the  burdens  and  duties  of  the 
living,  and  thus  in  equity  must  be  regarded  as  entitled  to  the  profits 
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{Halton  V.  Cove,  1830,  1  Barn.  &  Adol.  538 ;  35  K.  K.  373).  At  common 
law  the  rights  of  the  church  were  considered  to  be  protected  by  its 
temporal  and  spiritual  guardians,  the  patron,  and  the  ordinary.  If  an 
incumbent  attempted  to  charge  or  alienate  his  glebe — and  waste  is  a 
form  of  alienation — he  was  liable  to  deprivation  by  a  constitution  of 
Stephen  Langton,  Archbishop  of  Canterbury  (Lind.,  p.  149).  With  their 
licence  precedent  or  confirmation  subsequent,  it,  however,  appears  that 
he  could  commit  waste  upon  it,  or  charge  and  alienate  it  in  such  a  way 
as  to  bind  his  successors;  and  it  is  even  said  that,  although  the  fee- 
simple  is  certainly  not  in  them,  the  patron  and  ordinary,  supposing  the 
former  to  be  seised  of  the  advowson  in  fee,  acting  together  during  the 
vacation  of  the  benefice  could  charge  the  glebe  and  other  revenues  of 
the  church  in  such  a  manner  as  to  bind  future  incumbents ;  but  if  the 
bishop  himself  were  patron,  he  could  not  act  without  the  confirmation 
of  his  Dean  and  Chapter. 

The  remedies  against  an  incumbent  in  respect  of  waste  to  his  glebe 
are — 

(1)  A  writ  for  Prohibition  at  common  law ; 

R(2)  A  suit  for  Waste  in  the  Ecclesiastical  Court ; 
(3)  An  injunction  in  equity. 
As  to  (1),  however,  the  Court  of  Common  Pleas  in  Jefferson  v.  Bishop 
Durham,  1797,  1  Bos.  &  Pul.  105,  held  that  it  had  no  power  to  issue 
the  writ  against  a  bishop,  at  anyrate  at  the  suit  of  a  party  who  had  no 
interest,  and  this  judgment  would  on  many  points  apply  to  the  case  of 
a  parochial  incumbent.     As  to  (2),  Lord  Coke  states  that  waste  against 
a  parson  {e.g.  felling  of  trees)  is  sufficient  ground  for  deprivation ;  but 
^such  a  sentence  would  probably  not  be  passed  in  the  present  day, 
^^pless  the  waste  was  of  a  very  serious  kind  (see  Baggs  Case,  1616, 
^K  Jac.  I.  11  Co.  Eep.,  p.  174).     As  to  (3),  an  injunction  is  probably  at 
^Hie  present  time  the  readiest  means  of  interfering  to  check  the  committal 
^Bf  waste. 

^P  Owing  to  the  nature  of  ecclesiastical  estates,  and  the  difficulty  of 
preventing  waste,  and  of  finding  persons  sufficiently  interested  to  inter- 
vene, the  Courts  have  allowed  persons  who  have  even  a  very  small 
interest  in  the  matter  to  bring  actions  to  check  waste,  and  it  is  not 
necessary  for  them  to  have  any  estate  in  the  glebe.  The  patron  is  the 
person  who  has  the  primary  right  to  sue  in  the  Courts  to  restrain  such 
waste  or  alienation ;  the  ordinary  may  also  apply  in  a  proper  caiSe,  as 
where  there  is  collusion  between  the  patron  and  incumbent ;  and  in  case 
of  need,  the  metropolitan,  the  Crown,  and,  when  they  have  an  interest 
in  the  matter,  the  Ecclesiastical  Commissioners  may  obtain  injunctions 
to  prevent  waste  or  alienation  {Boss  v.  Adcock,  1868,  L.  K.  3  C.  P.,  p.  655 ; 
^Ecclesiastical  Commissioners  v.  Wodehouse,  [1895]  1  Ch.  552).  Indeed, 
^pti  the  case  of  Ecclesiastical  Commissioners  v.  Pinney,  [1899]  1  Ch.  99,  it 
was  decided  that  where  the  Commissioners  have,  under  the  powers  vested 
in  them  under  the  Ecclesiastical  Leasing  Acts  of  1842  and  1858,  power 
to  assent  to  the  sale  of  the  glebe,  it  is  their  duty  to  see  that  the  powers 
are  properly  applied.  In  this  particular  case  it  was  subsequently 
decided  on  the  facts  that  the  remedy  of  the  Commissioners  was  the 
enforcement  of  the  vendor's  lien,  and  not  an  action  for  specific  perform- 
ance {Ecclesiastical  Commissioners  v.  Pinney,  [1900]  2  Ch.  736).  No 
action,  however,  lies  against  an  incumbent  or  his  executors  at  the  suit 
of  his  successor  in  respect  to  waste  of  the  glebe  (as  to  this,  see  further 
Boss  V.  Adcock,  supra,  and  article  ECCLESLA.STICAL  Dilapidations).    The 


384  GLEBE;  GLEBE  LANDS 

disabling  statutes,  as  they  are  called,  of  Elizabeth,  namely,  13  Eliz.  c.  10, 
13  Eliz.  c.  20,  14  Eliz.  c.  11,  make  all  alienations  of  ecclesiastical  pro- 
perty by  any  ecclesiastical  corporations,  except  certain  leases  (as  to 
which,  see  articles  Ecclesiastical  Commissioners  and  Leases  Ecclesi- 
astical), even  if  made  with  the  proper  consents,  is  null  and  void. 
Waste,  as  has  been  stated,  is  alienation,  and  therefore  will  be  restrained 
under  these  Acts.  (The  question  as  to  how  far  leases  given  by 
ecclesiastical  corporations  since  these  Acts  are  void,  or  only  voidable, 
is  treated  in  article  Leases  Ecclesiastical). 

In  modern  times  certain  further  restrictions  have  been  placed  by 
statute  on  incumbents ;  but  facilities  have  at  the  same  time  been  given 
for  the  working  of  mines  upon  or  the  sub-leasing  or  mortgage  of  the 
glebe,  when  the  same  can  be  shown  to  be  for  the  interests  of  the  living. 
These  statutes  will  be  considered  under  the  different  subdivisions  (and 
see  also  article  Leases  Ecclesiastical). 


Waste. — See  Waste. 

Working  of  Mines,  etc.,  on  Glebe  Land. 

At  common  law  the  incumbent  possessed  the  right  to  work  mines 
on  the  glebe  lands,  with  the  consent  of  the  patron  and  ordinary.  If 
such  sanction  has  been  obtained,  it  would  appear  that  he  may  still  work 
mines  which  were  open  before  1571,  the  date  of  the  Act  13  Eliz.  c.  10. 
As  that  Act  had  prohibited  all  alienation  except  by  way  of  certain 
leases  which  could  not  apply  to  the  case  of  a  new  mine,  no  mine  could 
be  lawfully  opened  or  worked  on  glebe  lands,  although  an  incumbent 
might  continue  the  working  of  mines  already  open,  and  the  living  might 
be  endowed  with  lands  on  which  there  were  open  mines  which  could  be 
worked.  If  a  mine  is  wrongfully  opened  by  an  incumbent,  this  fact  will 
not  justify  his  successor  in  continuing  to  work  it. 

The  Countess  of  Rutland's  Case,  1663,  1  Lev.  107,  1  Sid.  152,  cannot 
now  be  regarded  as  authority  for  the  proposition  that  since  the  restrain- 
ing statutes  an  incumbent  may  open  a  new  mine  (Bartlett  v.  Phillips, 
1859,  4  De  G.  &  J.  414,  see  p.  421;  45  E.  E.  160;  Ecclesiastical  Com- 
missioners V.  Wodehouse,  sttpra ;  Holden  v.  Weekes,  1860,  1  John.  &  H. 
278  ;  70  E.  E.  752). 

If  the  patron,  who  is  primarily  the  proper  person,  brings  an  action 
for  an  injunction  to  restrain  the  working  of  mines,  he  cannot  have  an 
account  of  the  waste  already  committed  for  his  benefit  {Knight  v. 
Mosely  (undated),  Amb.,  p.  176;  27  E.  E.  118).  It  is  possible  that  he 
might  have  taken  it  for  the  benefit  of  the  living. 

The  Ecclesiastical  Leasing  Acts,  5  &  6  Yict.  c.  108,  ss.  6,  20,  and 
21  &  22  Vict.  c.  57,  ss.  1,  2,  10,  now  enable  mines  on  glebe  lands  to  be 
opened  and  worked  in  the  manner  there  prescribed.  The  first  of  these 
two  Acts  (see  s.  6)  enables  ecclesiastical  corporations  to  grant  or  demise 
for  a  term  of  sixty  years  in  possession  mines,  minerals,  quarries,  or  beds, 
with  the  right  of  opening  the  same,  and  provides  that  the  lease  shall 
reserve  such  rents  or  royalties  and  contain  such  terms  as  the  Ecclesi- 
astical Commissioners  may  approve.  And  no  premium  or  term  shall  be 
taken  for  the  lease.  Each  lease  under  the  Act  is  to  be  made  with 
the  consent  of  the  Ecclesiastical  Commissioners,  and  in  the  case  of  a 
parochial  incumbent  the  patron,  and  where  the  property  is  of  customary 
or  copyhold  tenure,  of  the  lord  of  the  manor. 
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As  to  the  improved  value  of  any  benefice  and  the  amounts  payable 
to  the  Ecclesiastical  Commissioners  under  this  Act  and  their  applica- 
tion, see  sees.  10-14.  See  also  articles  Ecclesiastical  Commissioneks  ; 
Leases,  Ecclesiastical.  Under  the  Ecclesiastical  Leasings  Act,  1858, 
21  &  22  Vict.  c.  87,  the  mines  or  minerals  belonging  to  an  ecclesiastical 
corporation  may,  if  it  shall  appear  to  the  Ecclesiastical  Commissioners 
to  be  to  the  permanent  advantage  of  the  benefice,  be  leased  in  considera- 
tion of  a  premium,  or  sold  or  exchanged  for  an  equivalent  in  lands  or 
money,  the  terms  and  conditions  being  such  as  the  Commissioners 
approve,  the  above-mentioned  consents  having  been  obtained ;  and  in 
the  case  of  an  incumbent  of  a  benefice,  after  three  months'  notice  in 
writing  has  been  given  to  the  bishop  of  the  diocese.  Sec.  2  provides  for 
the  payment  to  the  Ecclesiastical  Commissioners  of  any  moneys  payable 
on  any  premiums  on  the  granting  of  leases,  or  on  any  sales,  exchanges, 
or  partitions,  and  of  all  rents  or  royalties.  The  moneys  received  are  to 
be  applied  in  the  purchase  of  lands,  which  are  to  be  conveyed  to  the 
ecclesiastical  corporation  in  question.  Sec.  10  {q.v.)  provides,  subject  to 
certain  provisions  and  reservations,  for  the  increased  value  of  the  bene- 
fice being  paid  to  the  Commissioners ;  but  this  section  is  not  retrospective. 
The  general  effect  of  these  Acts,  therefore,  is  that  mines  on  glebe  land 
may  be  leased,  worked,  and  sold ;  but  only  under  the  directions  of  the 
Ecclesiastical  Commissioners,  who  may  interfere  by  injunction  to  restrain 
any  illegal  workings  (see  Ecclesiastical  Commissioners  v.  Wodehouse,  and 
Ecclesiastical  Commissioners  v.  Pinney,  swpra.). 

The  law  as  to  opening  mines  on  the  glebe  will  apply  equally  to  sinking 
pits  for  gravel,  or  other  proceedings  of  a  similar  character. 


Timber  and  Stone  on  Glebe  Lands. 


I  Timber  and  stone  on  glebe  land  constitute  in  the  eyes  of  the  law  a 
rmanent  fund  for  the  keeping  the  parsonage  house  and  building  in 
repair. 

In  the  case  of  Knight  v.  Mosely,  supra,  Lord  Hardwicke  is  reported 
to  have  said,  but  there  is  some  doubt  as  to  the  accuracy  of  the  report, 
"  Parsons  may  fell  timber  or  dig  stone  to  repair,  and  they  have  been 
indulged  in  selling  such  timber  when  the  money  has  been  employed  in 
repairs ; "  but  for  Lord  Hardwicke's  general  view  as  to  the  right  of  a 
rector  to  fell  timber,  see  Strachy  v.  Francis,  1741,  2  Atk.  217 ;  26  E.  E. 
534.  In  any  case  the  incumbent  is  only  entitled  to  cut  timber  for  the 
purpose  of  effecting  proper  and  necessary  repairs  for  his  parsonage 
house,  buildings,  and  premises,  and  he  has  no  right  to  cut  trees  or 
stone  for  the  purpose  of  making  a  general  fund  for  repairs,  and  if  he 
does  so,  an  injunction  will  be  granted  to  restrain  him.  If,  however,  the 
stone  and  timber  are  distant  from  the  spot  when  they  are  required,  he 
may  sell  the  timber  or  stone,  and  purchase  with  the  proceeds  of  the  sale 
similar  materials  on  the  spot  {Duke  of  Marlborough  v.  St.  John,  1852, 
5  De  G.  &  Sm.  174 ;  64  E.  K.  1068 ;  Sowerhy  v.  Fryer,  1869,  L.  K.  8  Eq. 
417).  In  Soiverhy  v.  Fryer  the  incumbent,  who  waived  his  liberty  to 
apply  under  the  order  as  to  the  proceeds  of  sale  of  such  of  the  timber 
as  would  be  applicable  for  woodw^ork  repairs  actually  about  to  be  done 
to  the  parsonage,  was  permitted  to  purchase  the  felled  timber  as  it  lay 
on  a  valuation. 

Under  the  Act  56  Geo.  iii.  c.  52,  an  incumbent  may,  with  the  con- 
VOL.  VI.  25 
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sent  of  the  patron  and  the  bishop  of  the  diocese,  apply  moneys  arising 
from  the  sale  of  timber  cut  and  sold  from  his  glebe  lands  for  or  towards 
equality  of  exchange,  or  for  or  towards  the  purchase  price  of  house  or 
lands  under  that  Act  authorised  to  be  taken  in  exchange  or  purchased 
for  a  parsonage  house  or  glebe  lands  under  that  Act.  Timber  on  glebe 
land  may,  it  would  appear,  under  the  Land  Tax  Eedemption  Act,  42 
Geo.  III.  c.  116,  be  cut  down  under  an  order  of  the  Chancery  Division 
for  the  redemption  of  the  land  tax.  See  sec.  20  of  the  Tithe  Act, 
5  &  6  Vict.  c.  54. 

Fences  on  Gleije  Lands. 

The  law  as  to  buildings  applies  to  fences  (see  article  Dilapidations, 
Ecclesiastical). 

MiSCULTIVATION    OF   GlEBE    LANDS. 

Miscultivation  of  glebe  land  is  clearly  not  a  dilapidation  for  which  an 
incumbent  who  has  resigned,  or  the  executors  of  a  deceased  incumbent, 
are  liable  at  the  suit  of  his  successor  (Bard  v.  Belph,  1833,  4  Barn.  & 
Adol.  826) ;  but  there  seems  no  reason  on  principle  why  a  course  of 
husbandry  that  is  damaging  the  reversion  should  not  be  stayed  by 
an  injunction  or  prohibition. 

Mortgages  of  Glebe. 

Not  only  is  a  parson  unable  to  mortgage  his  benefice,  including  the 
glebe,  as  against  his  successors.  His  right  to  mortgage  his  own  estate  in 
it  is  also  under  restrictions. 

The  Act  13  Eliz.  c.  20,  made  perpetual  by  3  Car.  i.  c.  4,  s.  2,  provides 
"  that  all  charging  of  any  benefice  with  cure  thereafter,  with  any  pension 
or  with  any  profit  out  of  the  same  to  be  yielded  and  taken,  thereafter 
to  be  made,  other  than  rents  to  be  received  upon  leases  thereafter  to  be 
made  according  to  the  meaning  of  that  Act,  should  be  utterly  void." 
These  Acts  were  repealed  by  43  Geo.  iii.  c.  84 ;  but  43  Geo.  iii.  c.  84, 
was  repealed  by  57  Geo.  iii.  c.  99,  which  was  itself  repealed  by  1  &  2 
Vict.  c.  106,  s.  1,  itself  repealed  by  37  &  38  Vict.  c.  96.  The  effects  of 
these  various  Acts  and  repeals  is  that  the  above  provision  in  13  Eliz. 
c.  20,  remains  in  force  (M'Bean  v.  Deane,  1885,  30  Ch.  D.  520 ;  HaivUns 
V.  GathercoU,  1854,  6  De  G.,  M.  &  G.  1;  43  E.  E.  1129  ;  Garnett  v.  Bradley, 
1878,  3  App.  Cas.  944;  see  pp.  950,  951).  It  w^as,  however,  not  law  during 
the  interval  between  the  Acts  43  Geo.  in.  c.  84,  and  57  Geo.  in.  c.  99, 
and  therefore  a  charge  on  glebe  lands  made  during  that  period  is  good 
{Hawkins  v.  Gathercole,  supra,  see  pp.  20,  21) ;  but  if  made  at  any  time 
when  the  Act  13  Eliz.  c.  20,  was  in  force  is  void.  Therefore  a  warrant 
of  attorney  given  by  an  incumbent,  of  which  the  express  object  is  that 
the  creditor  may  obtain  a  sequestration  of  the  benefice,  will  be  void 
under  the  Act;  it  will  be  valid,  if  the  intention  to  affect  the  living 
does  not  appear  on  the  face  of  it  or  on  any  collateral  instrument, 
which  is  in  effect  incorporated  in  it  by  reference.  On  this  question 
further,  see  Davidson's  Conveyancing,  vol.  ii..  Part  IL,  pp.  25,  26,  and 
cases  there  cited;  Coote  on  Mortgages,  7th  ed.,  vol.  i.  p.  455;  and  article 
Mortgage.) 

It  remains  to  consider  the  mortgages  which,  under  modern  statutes. 
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incumbents,  or  their  ordinaries  on  their  behalf,  may  legally  execute  in 
the  interest  of  their  benefices.  The  connection  between  the  residence 
house  of  the  incumbent  and  the  glebe  has  already  been  explained.  The 
Acts  1  &  2  Vict.  c.  23  (Gilbert  Acts) ;  1  &  2  Vict.  c.  106  (Pluralities 
Act) ;  and  28  &  29  Vict.  c.  69,  authorise  the  mortgage  of  the  glebe  for 
the  purpose  of  building  or  repairing  the  residence  house  on  the  living. 

The  Clergy  Kesidence  Eepair  Acts,  1776-77  and  1780-81,  known  as 
Gilbert  Acts,  17  Geo.  in.  c.  53,  and  22  Geo.  in.  c.  66,  the  provisions  of 
which  are  extended  by  55  Geo.  in.  c.  117,  which  are  amended  by  the 
Houses  for  Beneficed  Clergy,  1838, 1  &  2  Vict.  c.  23,  and  the  Ecclesiastical 
Kesidences  Act,  1842,  5  &  6  Vict.  c.  24,  enable  incumbents  to  borrow, 
with  the  consent  of  the  patron  and  ordinary,  a  sum  not  exceeding  three 
years'  net  income  of  the  benefice,  and  as  security  to  mortgage  the  glebe, 
etc.,  for  thirty-five  years  for  the  purpose  of  obtaining  a  site  for  a  house 
for  the  incumbent  or  for  purchasing  or  repairing  such  house  (see  Leadhitter 
V.  Hatch,  1907,  W.  N.  29). 

An  incumbent  may  advance  his  own  money  on  mortgage  under  this 
Act  {Boyd  V.  Barker,  1859,  5  Jur.  N.  S.  234),  but  a  bishop  may  not 
{Greenlaw  v.  King,  1840,  3  Beav.  49  ;  49  E.  R.  19 ;  52  R.  E.  21).  Money 
may  be  borrowed  on  mortgage  under  the  Act  for  the  purpose  of  building 
additional  rooms  to  a  residence  house  {Boyd  v.  Barker,  supra). 

The  Parsonages  Houses  Act,  28  &  29  Vict.  c.  69,  s.  1,  provides  that 
the  incumbent  of  any  benefice,  according  to  the  provisions,  and  with  the 
consents  required  in  the  Gilbert  Acts,  may,  for  the  purposes  mentioned 
in  those  Acts,  or  for  the  purposes  of  the  Act  5  Geo.  in.  c.  147,  or  for  the 
purpose  of  buying  a  site  for  a  residence  house,  or  of  purchasing  any 
lands  or  hereditaments  not  exceeding  twelve  acres  contiguous  to  or 
desirable  to  be  used  or  occupied  with  the  parsonage  house  or  glebe 
belonging  to  such  benefice,  or  for  the  purpose  of  building  any  necessary 
■offices,  stables,  outbuildings,  or  fences,  or  for  the  purpose  of  repairing 
the  chancel,  mortgage  the  glebe,  etc.,  for  the  term  of  twenty-five  years, 
for  a  sum  not  exceeding  three  years'  net  income  of  the  value  of  the 
living,  the  sum  so  borrowed  being  repayable  in  thirty  instalments. 

LTnder  the  Pluralities  Act,  1  &  2  Vict.  c.  106,  s.  62,  a  bishop  may,  on 
the  avoidance  of  a  benefice  not  having  a  fit  house  of  residence,  raise 
money  by  a  mortgage  of  the  glebe.  All  mortgages  made  under  these 
Acts  are  binding  on  present  and  future  incumbents,  and  mortgage  deeds 
thereunder  must  be  made  in  the  forms  provided  by  the  Acts. 

Benefices  augmented  under  3  &  4  Vict.  c.  113,  may  not  be  mortgaged 
for  the  purpose  of  purchasing,  building,  or  improving  houses  of  residence 
without  the  consent  of  the  Ecclesiastical  Commissioners.  As  to  the 
power  of  incumbents  to  mortgage  to  the  Governors  of  Queen  Anne's 
Bounty,  see  34  &  35  Vict.  43 ;  35  &  36  Vict.  c.  76 ;  and  article  Queen 
Anne's  Bounty. 

Sales,  Purchases,  Exchanges,  and  Gifts  of  Glebe  Lands. 

The  joint  effect  of  the  Statutes  of  Mortmain  and  the  Elizabethan 
restraining  Acts  was  that  no  incumbent  could  legally  sell,  purchase, 
exchange,  or  take  by  way  of  benefaction,  glebe  land.  To  do  any  of 
those  things  was,  in  the  opinion  of  the  best  authorities,  illegal,  except  by 
private  Act  of  Parliament  (see  Turther's  Case,  1598,  s.  40,  Eliz.  Noy,  5). 

In  modern  times  this  caused  great  inconvenience  to  incumbents. 
Glebe  lands  were  often  at  a  great  distance  from  the  parsonage  house. 
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The  glebe  was  also  in  many  instances  dispersed  in  small  parcels  over 
common  or  open  fields,  which,  under  leases  renewable  on  payment  of  a 
fine  made  centuries  ago  with  the  sanction  of  the  patron  and  ordinary, 
had  been  let  to  large  landowners.  Those  patches  of  glebe  became  in 
course  of  time  indistinguishable  from  other  lands,  and  great  difficulties 
arose  when  the  Ecclesiastical  Commissioners,  in  whom  the  episcopal 
estates  were  vested,  refused  to  renew  the  leases,  and  it  became  necessary 
to  distinguish  the  lands.  For  these  reasons  Acts  were  passed  to  enable 
the  glebe  lands  to  be  sold  and  exchanged  in  certain  cases,  and  the 
proceeds  to  be  employed  in  building  or  repairing  parsonage  houses, 
and  for  similar  purposes.  More  recently,  owing  to  agricultural  de- 
pression, the  legislature  has  intervened  so  as  to  give  incumbents 
power  to  dispose  of  the  glebe  for  the  advantage  of  the  benefice. 

The  first  Acts  passed  on  the  subject  (1  Geo.  i.  st.  2,  and  17  Geo.  iii. 
c.  53)  (the  first  Gilbert  Act,  already  mentioned)  were  of  a  tentative 
character,  the  first  applying  only  to  livings  and  augmented  by  Queen 
Anne's  Bounty,  while  the  second  permits  the  ordinary  and  patron  to 
purchase  a  house  with  two  acres  of  land  for  the  incumbent,  and  to  pay 
the  price  by  the  sale  or  exchange  of  part  of  the  glebe. 

The  Exchange  of  Parsonages  and  Glebe  Land  Act,  55  Geo.  iii.  c.  147, 
as  amended  by  the  Act  6  Geo.  iv.  c.  8,  s.  2,  and  7  Geo.  iv.  c.  66,  gives  power 
(s.  1)  to  the  incumbent  for  the  time  being  of  any  ecclesiastical  benefice, 
perpetual  curacy,  or  parochial  chapelry,  by  deed  indented  and  registered  as 
therein  provided,  with  the  consent  of  the  patron  and  bishop  of  the  diocese 
wherein  the  same  is  locally  situate,  to  exchange  the  parsonage  house 
and  glebe  lands  for  any  houses  and  lands  either  within  the  local  limits 
of  the  benefice  or  not,  so  as  that  the  same  be  situate  conveniently  for 
actual  residence  and  be  of  greater  value  or  more  conveniently  situated 
than  the  premises  given  in  exchange,  and  being  of  freehold  tenure  or 
copyhold  tenure ;  provided  that  in  the  last-mentioned  case  no  exchange 
be  made  without  the  consent  of  the  lord  of  the  manor  of  which  the 
copyholds  to  be  taken  are  holden.  No  incumbent  is  to  be  evicted  from 
any  lands  taken  in  exchange  by  persons  having  a  prior  title ;  but  the 
remedy  of  aggrieved  parties  shall  lie  against  the  lands  given  in  exchange. 
Sec.  4  gives  power  to  an  incumbent  to  whose  benefice,  perpetual  curacy, 
or  parochial  chapelry  there  is  a  manor  appurtenant,  with  the  consent 
of  the  patron  and  bishop,  to  annex  copyhold  lands  thereof  to  the  bene- 
fice as  glebe  lands.  (As  to  sec.  5  of  this  Act,  see  article  Eectory.)' 
Sec.  6  gives  power  to  the  incumbents  not  possessed  of  glebe  land 
exceeding  five  statute  acres  to  purchase  land  not  exceeding  in  the 
whole  twenty  acres,  and  situate  conveniently  for  a  residence,  garden, 
glebe,  etc.,  to  be  annexed  to  the  benefice  as  glebe  land,  and  land  of 
copyhold  tenure  so  purchased  is  to  be  held  as  freehold.  Three  months'" 
notice  is  to  be  given  before  making  such  purchase  or  exchange,  by 
three  newspaper  advertisements,  and  by  a  notice  in  writing  affixed  on 
the  door  of  the  church  or  chapel  of  the  bene:fice  (see  s.  14,  and  6  Geo.  iv. 
c.  8,  s.  3). 

By  sec.  15  maps  and  valuations  are  to  be  made  of  the  premises 
proposed  to  be  given  and  taken  in  exchange  or  purchased,  and  the 
bishop  (s.  16)  on  the  receipt  of  such  map  is  to  issue  a  commission  of 
inquiry,  which  shall  certify  as  to  the  propriety  of  the  exchange  or 
purchase  before  it  is  effected.  Sec.  17  enables  guardians  to  act  for 
patrons  in  case  of  minority,  for  which  similar  provisions  are  also  made 
in  the  latter  Acts  for  lunacy  or  coverture.     By  sec.  19  all  deeds  and 
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instruments  to  be  in  pursuance  shall  be  deposited  in  the  diocesan 
registry  and  produced  for  inspection  when  required.  The  Houses  for 
Beneficed  Clergy  Act,  1888,  1  &  2  Vict.  c.  20;  and  see  1  &  2  Vict, 
c.  29,  s.  27,  amending  17  Geo.  iii.  c.  53,  s.  27,  Parsonages  Houses  Act, 
1865,  28  &  29  Vict.  c.  69,  empowers  the  incumbent,  with  the  consent 
of  the  patron,  ordinary,  and  archbishop  of  the  province,  to  sell  the 
parsonage  house  (if  inconveniently  situated,  or  for  other  special 
reasons  "with  any  land  contiguous  thereto  not  exceeding  twelve 
acres").  The  purchase  moneys  (ss.  8  and  9)  are  to  be  paid  to  the 
Governors  of  Queen  Anne's  Bounty,  and  employed  in  the  purchase 
of  a  house  or  site  with  land  contiguous  not  exceeding  twelve  acres. 
(As  to  consent  of  patron,  see  sees.  10  and  12).  Sec.  6  enables  old 
parsonage  houses  to  be  converted  into  farm  buildings  for  the  tenants 
of  the  glebe. 

Under  1  &  2  Vict.  c.  106,  a  bishop  may  purchase  a  house  and 
land  for  a  benefice  under  £100  a  year.  (As  to  this  statute,  see  ante. 
Mortgages  on  Glebe  ;  see  also  article  Rectory.)  Buildings  and  lands 
purchased  under  this  Act  are  to  be  conveyed  to  the  patron  in  trust 
for  the  incumbent. 

By  the  Church  Building  Act,  1839,  2  &  3  Vict.  c.  49,  s.  15,  the  powers 
of  sale  given  to  incumbents  by  1  &  2  Vict,  c,  106,  are  extended  so  as  to 
apply  to  lands  and  hereditaments  which  in  consequence  of  a  purchase, 
allotment,  benefaction,  or  exchange,  or  otherwise,  have  been  appropriated 
or  annexed  to  a  benefice,  with  the  concurrence  of  the  Governors  of  Queen 
Anne's  Bounty  (see  also  sec.  17,  and  articles  Queen  Anne's  Bounty; 
PtECTORY ;  Parsonage). 

The  Tithe  Act,  1842,  5  &  6  Vict.  c.  54,  s.  5,  provides  that  the  Tithe 
Commissioners,  whose  powers  are  now  exercised  by  the  Board  of  Agri- 
culture, shall  for  the  purpose  of  defining  and  settling  the  glebe  lands  of 
any  benefice  on  the  application  of  the  landowners  claiming  title  to  such 
glebe  or  being  in  possession  thereof,  have  the  same  powers  which  they 
have  for  ascertaining,  drawing,  and  defining  the  boundaries  of  the  lands 
of  any  landowners  on  their  application ;  and  also  upon  like  application 
of  any  spiritual  person  shall  have  power  to  exchange  the  glebe  lands  or 
any  part  thereof  for  other  lands  within  the  same  or  any  adjoining  parish 
or  otherwise  conveniently  situated,  with  the  consent  of  the  ordinary  and 
patron  of  the  benefice  and  the  landowners  claiming  title  to  the  land  to 
be  exchanged  for  the  glebe,  and  in  such  case  shall  make  an  award  as  in 
the  Act  provided  setting  forth  the  contents,  description,  and  boundary 
of  the  glebe  lands  as  finally  settled  by  them,  and  of  the  lands  to  the 
several  parties  to  whom  lands  are  awarded,  and  shall  operate  as  a 
conveyance  to  the  parties  to  whom  the  same  is  awarded,  and  shall  be 
holden  upon  like  uses  and  trusts  as  the  land  awarded  as  glebe  was 
formerly  holden  on  (Jacomb  v.  Ticrner,  [1892]  1  Q.  B.  47).  Sec.  22  of 
'the  Tithe  Act,  1846,  9  &  10  Vict.  c.  73,  provides  that  the  section  last 
cited  shall  authorise  and  be  deemed  to  have  authorised  the  exchange  of 
glebe  lands  for  such  other  lands,  although  at  the  time  no  commutation 
[of  tithes  was  or  is  pending.  See  also  Tithe  Commutation  Act,  1860, 
i23  &  24  Vict.  c.  93,  s.  4.  [As  to  the  investment  of  an  endowment  con- 
jisting  of  personalty  in  land,  see  Poiuer  v.  Banks,  [1901]  2  Ch.  481 ; 
)ut  this  case  has  no  application  to  the  law  relating  to  glebe,  as  the  land 
^as  never  part  of  an  ecclesiastical  benefice,  and  therefore  was  not 
subject  to  the  restraining  Act,  13  Eliz.  c.  10.]  (As  to  the  statutory 
)ower  of  giving  tithes  for  land,  see  article  Tithes.) 
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Further  facilities  for  the  sale  of  glebe  lands  were  given  to  the  incum- 
bents of  benefices  by  the  Glebe  Lands  Act,  1888,  51  &  52  Yict.  c.  20). 
Sec.  3  of  that  Act  authorised  the  Commissioners  on  an  application  made 
to  them  by  the  incumbent  (as  provided  in  sec.  2)  if  they  are  satisfied 
that  the  prescribed  notice  has  been  given  to  the  patron  and  bishop  of 
the  diocese,  and  that  no  objection  has  been  made  by  either  of  them,  or 
if  made  ought  not  to  prevent  the  sale  (and  see  subs.  2),  and  that  the 
sale  will  be  for  the  permanent  benefit  of  the  benefice,  to  approve  the 
sale  subject  to  the  provisions  of  the  Act,  and  the  incumbent  with  such 
consent  may  sell  the  land;  but  no  sale  of  the  land  occupied  by  the 
parsonage  house,  garden,  etc.,  or  which  seems  to  the  Commissioners 
necessary  for  the  convenient  enjoyment  of  the  house,  shall  be  approved. 
The  purchase  money  (s.  4)  shall  be  paid  to  the  Commissioners,  whose 
discharge  shall  be  sufficient,  and  the  money  shall  be  applied  in  defraying 
the  expenses  incident  on  the  sale,  and  the  residue  invested  in  one  of  the 
following  modes,  to  be  selected  by  the  incumbent : — 

{a)  In  purchase  of  certain  authorised  securities  (see  subs.  2  {a}) ; 

(5)  In  redemption  of  land  tax,  chief  rent,  or  quit  rent  charged 
on  the  unsold  part  of  the  glebe,  that  the  same  may  merge  in  the 
glebe ; 

(c)  In  the  purchase  of  suitable  land  adjacent  to  the  parsonage 
house. 

Investments  under  this  section  are  to  be  held  by  the  Ecclesiastical 
Commissioners  on  the  same  trusts  as  the  land  was  held  on.  Land 
purchased  with  money  arising  from  a  sale  under  the  Act  is  to  be 
conveyed  to  the  incumbent  and  held  by  him  as  part  of  the  glebe  of 
his  benefice. 

Sec.  5  provides  that  where  the  purchase  money  is  or  is  likely  to  be 
diminished  by  dilapidations  which  the  incumbent  is  liable  to  make  good, 
the  same  is  to  be  recouped  to  the  benefice  by  payment  by  the  incumbent 
of  the  sum,  or  by  the  application  of  the  purchase  money  towards 
recouping  it.  The  Commissioners  are  not  empowered  to  approve  the 
sale  of  land  subject  to  a  lease  created  for  a  term  exceeding  twenty-one 
years,  where  by  reason  of  the  terms  on  which  the  land  is  let  the 
incumbent  is  not  in  possession  of  the  full  rents  and  profits,  or  where 
there  are  mines  and  minerals  which  may  become  of  considerable  value. 
Sec.  6  (subs.  1)  makes  provision  when  any  glebe  land  sold  is  subject  to 
any  mortgage  or  debt,  for  the  same  to  attach  to  the  purchase  money  and 
any  securities  or  land  in  which  it  is  invested,  and  not  to  the  land  sold. 
Subs.  2  provides  for  notice  to  be  given  to  mortgagors  or  creditors,  and 
enables  the  Commissioners  to  safeguard  their  rights.  Sec.  7  makes  a 
similar  provision  when  any  glebe  land  sold  under  the  Act  or  any  part 
of  the  endowment  of  the  benefice  to  which  it  belongs  is  subject  to  a 
permanent  annual  charge  in  favour  of  the  incumbent  of  any  other 
benefice.  Sec.  8  (subs.  1)  provides  that  where  such  an  offer  is  practic- 
able without  diminishing  the  value  of  the  land,  the  Commissioners 
shall  before  giving  their  approval  to  a  sale  require  as  a  condition  that 
the  land  or  some  portion  thereof  be  offered  in  sale  to  the  sanitary 
authority  of  a  sanitary  district  for  the  purpose  of  the  Allotments  Act, 
1887,  and  (subs.  2)  require  notice  of  the  proposed  sale  to  be  given  to 
the  parishioners.  Subs.  4  provides  that  the  provisions  of  the  Settled 
Land  Act,  1882,  apply  to  a  sale  by  an  incumbent  under  this  Act.  (As 
to  consents  by  patrons,  the  Act  incorporates  in  its  schedule  sees.  126, 
127  of  1  &  2  Vict.  c.  106 ;  see  also  s.  10.     As  to  sec.  11,  which  provides 
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for  leases,  see  article  Leases,  Ecclesiastical.)  In  a  case  in  which  glebe 
lands  were,  under  a  private  Act,  vested  in  trustees  on  trust  for  sale 
with  the  consent,  inter  alios,  of  the  patron  or  patrons,  and  provided  that 
during  the  infancy  of  a  patron  consent  might  be  given  by  his  guardian, 
and  the  patron  was  an  infant  tenant  in  tail  under  a  settlement  which 
gave  the  right  of  presentation  to  the  trustees,  it  was  held  that  the 
consent  to  the  sale  must  be  given  by  his  guardian  and  not  by  the 
trustees  {Leigh  v.  Leigh,  [1902]  1  Ch.  400). 

Under  the  Pluralities  Act,  1838,  1  &  2  Vict.  c.  106,  in  the  case  of 
a  union  of  benefices  under  sec.  16,  sec.  17  provides  that  in  certain  cases 
where  the  income  of  the  united  benefice  is  larger  than  is  sufficient  for 
the  support  of  the  incumbent  of  the  new  benefice,  glebe  lands  may  be 
excepted  out  of  the  united  benefice  and  given  in  exchange  for  lands  situate 
in  any  poor  benefice  in  the  diocese,  and  the  lands  taken  in  exchange 
shall  be  conveyed  to  augment  such  poor  benefice  (see  also  sees.  18,  19). 
Sec.  23  of  the  same  Act  provides  that  under  an  Order  in  Council  for  the 
disunion  of  benefices  a  portion  of  glebe  lands  may,  on  the  recommenda- 
tion of  the  archbishop,  with  the  sanction  of  the  patron  or  patrons,  be 
assigned  to  each  of  the  dissevered  benefices. 

With  regard  to  voluntary  benefactions  of  land  for  glebes,  sec.  4  of 
2  &  3  Anne,  c.  20  permits  lands  and  goods  to  be  given  to  Queen  Anne's 
Bounty  by  deed  enrolled  or  will. 

The  above-mentioned  Act,  17  Geo.  m.  c.  53,  by  sec.  21,  17  Geo.  in. 
c.  33,  permits  ecclesiastical  corporations  being  lords  of  manors,  which 
contain  any  waste  lands,  parcel  of  the  demesne  lands  of  the  manor 
convenient  for  the  purposes  of  the  Act,  to  grant  them  in  perpetuity 
for  the  purposes  by  that  Act  authorised. 

Sec.  1  of  the  Act  43  Geo.  in.  c.  108,  enables  persons  by  deed  enrolled 
or  will  to  give  lands  not  exceeding  five  acres  in  extent,  and  goods  and 
chattels  not  exceeding  £500,  for  providing  churches  and  chapels  where 
the  liturgy  and  rites  of  the  Church  are  observed,  with  glebes.     By  sec.  2 
no  person  may  take  more  than  one  such  gift ;  as  to  which,  see  Sinnitt 
V.  Herhert,  1872,  L.  E.  7  Ch.  232;  Champney  v.  Davy,  1879,  27  W.  K. 
390  ;  Ln  re  Hendry,  1889,  W.   E.  p.  93  ;  see  also  Ln  re  Bandell,  supra). 
By  sec.  3  no  glebe  of  upwards  of  fifty  acres  may  be  augmented  by 
more  than  one  acre.     As  to  plots  of  land,  see  sec.  4.     Under  the  Gifts 
for  Churches  Act,  1811,  51  Geo.  iiL  c.  115,  any  person  having  the  fee- 
simple  of  any  manor  may  grant  five  acres  of  waste  for  glebe,  discharged 
of  all  right  of  common ;  but  this  section  does  not  enable  grants  to  be 
made  so  as  to  over-ride  public  and  customary  rights  other  than  rights 
of  common  and  manorial  rights  of  a  like  nature  {Forbes  v.  Ecclesiastical 
Commissioners  for  England,  1872,  L.  E.  15  Eq.  51).     Under  the  Church 
)uilding  Act,  1818,  58  Geo.  in.  c.  45,  land  not  exceeding  ten  acres  may 
)e  granted  to  the  Church  Building  Commissioners  for  glebe  (see  also 
\h  Geo.  in.  c.  14 ;  28  &  29  Vict.  c.  69) ;  see  also  Parsonage  Houses  Act, 
[865,  28  &  29  Vict.  c.  69,  s.  14. 

Leases  of  Glebe  Lands. — See  article  Leases,  Ecclesiastical. 

Tithe  on  Glebe  Land. — See  article  Tithes. 

Miscellaneous. 

A  rent-charge  might,  under  the  General  Land  Drainage  Act,  12  &  13 
^ict.  c.  1,  s.  1,  be  made  by  an  incumbent  of  glebe  lands  for  drainage  and 
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improvements,  and  a  sale  of  glebe  land  might  be  ordered  to  satisfy  the 
charge  {Ex  farU  Rector  of  Kirhsmeaton,  1882,  20  Ch.  D.  203 ;  Scottish 
Widows  Fund  v.  Craig,  1882,  20  Ch.  D.  208).  But  at  present  under 
the  Improvement  of  Land  (Ecclesiastical  Benefices)  Act,  1887,  47  &  48 
Vict.  c.  71,  s.  1,  the  Ecclesiastical  Commissioners  are  not  to  sanction  for 
the  future  the  charging  of  any  ecclesiastical  lands  for  improvements 
without  the  consent  of  the  bishop  and  patron.  As  to  the  land  tax 
in  respect  to  glebe  lands,  see  article  Land  Tax. 

Under  1  &  2  Vict.  c.  110,  s.  13,  a  registered  judgment  operates  as 
a  charge  on  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and 
hereditaments  (on  this  point  further,  see  article  Execution). 

When  a  portion  of  a  glebe  is  taken  under  the  Lands  Clauses  Con- 
solidated Acts  by  a  railway  company  and  it  appears  that  the  railway 
will  cause  personal  inconvenience  to  the  incumbent,  part  of  the  purchase 
money  may  be  paid  to  him  personally  as  compensation,  if  when  the 
price  was  fixed  allowance  for  such  compensation  was  made  {Be  Sanderton 
Glebe  Lands  [1903]  1  Ch.  480. 

Eight  to  the  Emblements  of  Glebe. 

With  regard  to  vegetable  products  known  as  emblements,  it  appears 
that  at  common  law  the  executors  of  a  deceased  incumbent  are  entitled 
to  emblements,  but  that  an  incumbent  who  resigns  or  is  deprived  is  not 
so  entitled  (Williams  on  ExeciUors,  9th  ed.,  p.  630 ;  Bulwer  v.  Bidiver, 
1819,  2  Barn.  &  Aid.  p.  470;  21  R.  E.  358).  The  right  in  the  case  of 
a,  deceased  incumbent  is  further  established  by  the  Act  28  Hen.  viii. 
c.  11,  s.  4  (note — this  section  of  the  Act  remains  on  the  statute-book, 
though  the  contrary  is  stated),  which  provides  that  if  an  incumbent 
happens  to  die  and  before  his  death  hath  caused  any  of  his  glebe  lands 
to  be  manured  and  sown  at  his  proper  cost  and  charge  with  any  corn 
and  grain,  he  may  make  and  declare  his  testament  of  all  the  profits 
of  the  corn  growing  upon  the  glebe  land.  As  to  the  rights  of  lessees 
of  incumbents  who  have  died  or  retired,  see  Leases,  Ecclesiastical. 

{^Authorities. — Lindwood,  Frov.  ;  Gibs.  Cod. ;  Watson,  Clergyman's 
Law ;  Digges,  Parsons  Counsellor ;  Phillimore,  Eccl.  Law,  2nd  ed. ; 
Cripps,  Law  of  Church  and  Clergy ;  Stubbs,  Constitutional  History  of 
England,  vol.  i. ;  Leach,  Tithe  Acts,  6th  ed. ;  Coote  on  Mortgages,  7th  ed. ; 
Dart,  Vendors  and  Purchasers  of  Beal  Estate,  7th  ed. ;  Williams  on 
Executors,  9th  ed.] 

QkO^iXm — Goats  are  not  commonable  animals,  although  a  right  to 
put  them  on  common  and  waste  lands  may  be  acquired  by  long  user 
(Williams,  Bights  of  Common,  p.  168). 

By  sec.  301  and  Sched.  13  of  the  Merchant  Shipping  Act,  1894, 
which  deal,  inter  alia,  with  the  number  of  animals  that  may  be  carried 
in  emigrant  ships,  it  is  provided  that  four  female  goats  shall  be  equivalent 
to,  and  may,  subject  to  the  same  conditions,  be  carried  in  lieu  of  one 
head  of  large  cattle.     J^o  male  'goats  can  be  carried  in  such  ships. 

Godparent  (Godfather,  Godmother,  Godson,  Goddaughter,  God- 
child, Sponsor). — The  provision  of  godparents  or  sponsors  for  children 
at  baptism  dates  from  the  primitive  Church ;  and  by  a  constitution  of 
Edmund,  Archbishop  of  Canterbury,  1236,  it  was  provided  that  there 
should  be  three  sponsors  and  no  more  at  the  baptism  of  a  child,  with 
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the  like  direction  as  in  the  rubric  in  the  English  Prayer  Book  (dating 
from  1661)  that  "  there  shall  be  for  every  male-child  to  be  baptized,  two 
godfathers  and  one  godmother ;  and  for  every  female,  one  godfather  and 
two  godmothers."  In  the  Roman  (as  in  the  Eastern)  Church,  only  one 
sponsor  is  required,  although  two  are  admitted. 

Canon  29  of  the  Canons  of  1603  provided  that  "  no  parent  shall  be 
admitted  to  answer  as  godfather  for  his  own  child  .  .  . ;  neither  shall 
any  person  be  admitted  godfather  or  godmother  to  any  child  at  christen- 
ing .  .  .  before  the  said  person  so  undertaking  hath  received  the  Holy 
Communion."  The  Convocation  of  the  province  of  Canterbury  in  1865 
under  royal  licence  framed  a  canon  which  repealed  Canon  29  as  to 
prohibiting  parents  from  being  godparents  to  their  own  children.  This 
canon,  however,  did  not  receive  royal  sanction,  nor  has  any  such  canon 
been  passed  by  the  Convocation  of  the  province  of  York. 

The  third  rubric  following  the  Catechism  in  the  Prayer  Book  pro- 
vides that  "  everyone  shall  have  a  godfather  or  godmother  as  a  witness 
of  their  confirmation,"  but  the  practice  is  now  well-nigh  obsolete. 

A  certain  legal  status  is  conceded  by  statute  to  godparents  with 
reference  to  the  religious  education  of  children  in  poor-law,  industrial, 
and  reformatory  schools.  Under  the  Poor  Law  Acts  of  1866  and  1868 
(29  &  30  Vict.  c.  113,  s.  14;  31  &  32  Vict.  c.  122,  s.  23),  the  godparent 
of  any  child  not  belonging  to  the  Established  Church  relieved  in  a 
workhouse  or  a  district  school  may,  if  there  be  no  parent,  step-parent, 
nearest  adult  relative,  or  next-of-kin,  apply  to  the  Local  Government 
Board  for  the  removal  of  the  child  to  a  school  of  the  religion  to  which 
it  belongs;  and  under  the  Pveformatory  Schools  Act,  1866,  29  &  30  Vict, 
c.  117,  s.  16,  the  godparent  or  nearest  adult  relative,  if  there  is  no 
parent,  step-parent,  or  guardian,  of  any  youthful  offender  may  apply 
within  the  time  limited  to  the  Court,  justices,  or  visiting  justices,  as  the 
case  may  be  (see  Reformatory),  for  the  removal  of  the  offender  to  a 
certified  reformatory  school  of  the  offender's  own  religious  persuasion. 
Like  provision  is  made,  mutatis  mutandis,  in  the  case  of  industrial  schools 
by  the  Industrial  Schools  Act,  1866,  29  &  30  Vict.  c.  118,  s.  20. 

In  Standing  v.  Bowring,  1885,  31  Ch.  D.  282,  it  was  held,  on  the 
evidence,  that  a  transfer  by  a  lady  of  a  sum  of  Consols  into  the  joint 
names  of  herself  and  her  godson  (to  whom  she  did  not  stand  in  loco 
imrentis),  without  his  privity,  operated  to  give  him  the  beneficial  interest 
after  her  death,  so  that  he  was  not  a  trustee  for  the  transferor,  nor  bound 
to  retransfer  the  Consols  upon  her  request. 

[Authorities. — Bingham,  Antiquities  of  the  Christian  Church;  Gibs. 
Cod. ;  Phillimore,  Eccl.  Law,  2nd  ed.] 

God's  Acre. — An  ancient  name  for  a  churchyard  or  burial- 
ground,  indicating  its  sacred  character  as  to  its  use,  but  not  importing  a 
spiritual  tenure  (as  to  which,  see  Frankalmoign).  See  article  Church- 
yard. 

Gold. — See  generally  Com,  British,  Foreign,  and  Colonial. 
The  Bank  of  England  is  required  to  buy  all  gold  bullion  offered  in 
exchange  for  its  notes,  at  the  price  of  £3,  17s.  9d.  per  ounce  of  standard 
gold.  See  further,  Assay.  Gold  is  legal  tender  for  any  amount 
(Coinage  Act,  1870,  33  &  34  Vict.  c.  10,  s.  4).  As  to  carriage  of  gold, 
see  Carrier,  Vol.  II.,  at  p.  583,  and  as  to  duty  on  gold  plate,  see  Yoitn^ 
V.  Cook,  1877,  47  L.  J.  M.  C.  28,  and  Excise;  see  also  Plate. 
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Gold  Coast  and  Ashanti.— ^rca.— The  Gold  Coast  is  a 
British  colony  on  the  West  Coast  of  Africa,  bounded  on  the  west  by  the 
Ivory  Coast  (a  colony  of  France,  {q_.v.)),  and  on  the  east  by  Togoland  (see 
Germany);  to  the  north  of  the  colony  are  the  British  possession  of 
Ashanti  and  the  British  Protectorate  of  the  Northern  Territories  (both 
administered  through  the  colony) ;  beyond  these  comes  the  French 
Soudan. 

The  area  of  the  colony  proper  is  24,200  square  miles,  about  the  size 
of  Ceylon ;  Ashanti  is  nearly  as  large,  and  the  Territories  (see  article, 
Gold  Coast,  Northern  Territories  of  the)  are  half  as  large  again. 

Early  History. — As  early  as  Edward  i.'s  reign  Englishmen  made 
expeditions  to  the  Gold  Coast,  but  European  knowledge  of  it  dates  from 
the  fourteenth  century  voyages  of  the  French  and  Portuguese.  The  first 
settlement  of  the  latter  was  in  1482.  The  first  British  settlements  were 
nearly  150  years  later.  In  1637  the  Dutch  obtained  occupation,  dis- 
placing the  Portuguese.  The  subsequent  history  is  that  of  the  inter- 
vention of  the  Swedes,  the  Bradenburghers,  and  the  Danes,  and  of 
various  English  companies  of  adventurers,  of  which  the  fourth,  the  lioyal 
African  Company,  was  incorporated  in  1672,  and  the  fifth,  the  African 
Company  of  Merchants,  in  1752.  In  1821  this  last-named  company 
was  dissolved  (1  &  2  Geo.  iv.  c.  28),  and  its  possessions  vested  in  the 
Crown. 

As  in  the  case  of  the  Gambia  {q.v.),  there  have  been  numerous 
changes  in  the  administrative  arrangements.  On  the  first  constitution  of 
the  colony  in  1821,  it  was  placed  under  the  government  of  Sierra  Leone 
(1  &  2  Geo.  IV.  c.  28).  For  a  period  His  Majesty's  Government  abandoned 
the  forts  to  the  control  of  the  local  merchants,  whose  governor,  M'George 
Maclean,  secured  for  the  empire  what  formed  the  original  protectorate. 
In  1843  the  administration  of  the  colony  was  reconstituted  by  Order  in 
Council  {London  Gazette,  September  6,  1844,  p.  3076),  and  the  Company 
of  West  Africa  Merchants  was  dissolved.  In  1850  the  colony  was 
severed  from  Sierra  Leone,  with  which,  however,  it  was  sixteen  years 
later  reunited  under  one  Governor-in-Chief.  By  Treaties  of  March  1867 
(Hertslet's  State  Papers,  vol.  Ivii.  p.  36)  and  1871  (Hertslet's  Commercial 
Treaties,  vol.  xiii.  p.  656)  the  Dutch  transferred  all  their  possessions  on 
the  coast  to  England.  In  1874  the  Gold  Coast  was  severed  from  Sierra 
Leone  and  united  with  Lagos,  and  in  1886  the  colony  reached  its  present 
stage  of  a  separate  Government. 

Ashanti  is  inhabited  by  a  large  number  of  tribes,  each  with  a  king, 
but  over  these  the  King  of  Kumase,  "  of  the  golden  stool,"  was  para- 
mount. In  1873  the  then  king  invaded  the  British  protectorate,  but, 
on  defeat,  renounced  all  claims  thereto.  In  1896  a  British  expedition 
entered  Kumase,  and  a  Eesident  was  installed  there.  In  1901  the 
territory  was  annexed  to  His  Majesty's  dominions. 

Constitution. — The  Government  of  the  colony  is  now  regulated  by 
Letters  Patent  of  January  13, 1886  (St.  Ft.  &  0.,  Eev.  1904,  vol.  vL,  "  Gold 
Coast,"  p.  1),  as  amended  by  Letters  Patent  of  November  8, 1905  (St.  K. 
&  0.,  1905,  vol.  ii.  p.  1445),  and  of  March  16,  1906  (St.  E.  &  0.,  1906, 
p.  875),  as  to  administration  during  the  absence,  etc.,  of  the  Governor, 
and  as  to  a  deputy -governor. 

There  is  a  Governor  with  the  usual  powers  of  pardon  and  appoint- 
ment of  judges  and  officials  (see  article  Colony),  and  a  legislative  and 
executive  council.  The  legislative  council  is  wholly  nominative,  and  the 
colony  is  therefore  purely  of  the  "Crown"  class.     By  the  Gold  Coast 
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Order  in  Council,  1901  (St.  R  &  0.,  Kev.  1904,  vol.  vi.,  "Gold  Coast," 
p.  5),  as  amended  by  the  Gold  Coast  Order  in  Council,  1906  (St.  E.  &  0., 
1906,  p.  877),  the  boundaries  of  the  colony  were  extended  and  redefined 
as  from  a  date  which  has  not  yet  been  fixed. 

The  colony  is  divided  into  three  provinces,  for  each  of  which  there  is 
a  provincial  commissioner ;  and  the  provinces  are  further  divided  into 
districts,  each  under  a  district  commissioner.  The  functions  of  these 
commissioners  are  both  executive  and  judicial  (see  below). 

The  British  possession  of  Ashanti  is  administered  under  the  Ashanti 
Order  in  Council,  1901  (St.  R.  &  0.,  Eev.  1904,  vol.  i.,  "Ashanti,"  p.  1), 
which  provides  for  its  government  by  the  Governor  of  the  Gold  Coast. 

By  the  Ashanti  Administration  Ordinance  (No.  1  of  1902),  Ashanti 
was  placed  under  a  Chief  Commissioner,  under  whom  there  is  a  commis- 
sioner for  each  of  the  four  districts  into  which  the  territory  is  divided. 
By  the  Ashanti  Order  in  Council,  1906  (St.  E.  &  0.,  1906,  p.  880), 
the  area  of  Ashanti  was  extended  by  the  inclusion,  as  part  of  His 
Majesty's  dominions,  of  certain  portions  of  the  Northern  Territories 
Protectorate. 

Laivs. — The  law  of  the  colony  is  that  of  England  as  on  July  24, 1874, 
but  modified  by  a  large  number  of  local  ordinances. 

The  criminal  law  was  codified  in  1892  by  Ordinance  No.  12  of  that 
year. 

Ordinance  No.  1  of  1893  declares  the  following  English  statutes  to 
cease  to  be  in  force  in  the  colony,  viz. : — 5  Eliz.  c.  9,  Perjury  Act,  except 
s.  6 ;  9  Will.  III.  c.  35,  Blasphemy  Act ;  1  Geo.  i.  st.  2,  c.  5,  Eiot  Act ; 
2  Geo.  II.  c.  25,  Perjury  Act ;  25  Geo.  ii.  c.  37,  Prevention  of  Murder  Act ; 
37  Geo.  III.  c.  123,  Unlawful  Oaths  Act,  1797;  52  Geo.  iii.  c.  104,  Un- 
lawful Oaths  Act,  1812;  1  &  2  Geo.  iv.  c.  88,  Eescue  of  Prisoners  Act; 
5  &  6  Will.  IV.  c.  62,  Statutory  Declarations  Act,  1835  ;  6  &  7  Vict.  c.  96, 
Libel  Act,  1843,  ss.  3,  4,  5,  6,  7,  and  8 ;  14  &  15  Yict.  c.  19,  Prevention 
of  Offences  Act,  1851 ;  22  &  23  Vict.  c.  35,  Law  of  Property  Amend- 
ment Act,  1859  (s.  24,  so  far  as  it  creates  a  misdemeanor)  ;  24&  25  Vict. 
c.  94,  Accessories  and  Abettors  Act,  1861 ;  24  &  25  Vict.  c.  96,  Larceny 
Act,  1861 ;  24  &  25  Vict.  c.  97,  Malicious  Damage  Act,  1861 ;  24  &  25 
Vict.  c.  98,  Eorgery  Act,  1861 ;  24  &  25  Vict.  c.  99,  Coinage  Offences  Act, 
1861 ;  24  &  25  Vict.  c.  100,  Offences  against  the  Person  Act,  1861 ;  31  & 
32  Vict.  c.  116,  Larceny  Act,  1868;  34  &  35  Vict.  c.  112,  Prevention  of 
Crimes  Act,  1871. 

Under  Ordinance  No.  4  of  1903,  the  ordinances  of  the  colony  have 
been  revised  to  March  31,  1903,  and  are  published  in  2  vols.,  with  an 
index.     For  subsequent  years  there  is  an  annual  volume  of  ordinances. 

Native  law  is  administered  in  all  the  Courts  so  far  as  not  incom- 
patible with  statute  or  ordinance  and  not  repugnant  to  natural  justice. 

For  Ashanti  ordinances  are  made  by  the  Governor  of  the  Gold 
Coast.  The  most  important  of  these  are: — No.  2  of  1903,  bringing 
Ashanti  within  the  provisions  of  the  Brussels  Act  relating  to  the 
importation  of  arms  and  ammunition,  applying  several  Gold  Coast 
Ordinances  to  Ashanti,  and  making  provision  for  the  acquisition  of  land 
for  public  service;  No.  3  of  1903,  regulating  the  concession  of  rights 
with  respect  to  land  in  Ashanti  by  natives ;  No.  2  of  1904,  regulating 
Hogging  and  whipping  in  Ashanti ;  No.  4  of  1906,  confirming  the  applica- 
tion of  the  Foreign  Enlistment  Act,  1870,  to  Ashanti  in  the  same 
manner  as  to  British  possessions  acquired  prior  to  the  date  of  the  said 
Act;  and  No.  5  of  1906,  making  provision  for  mutual  assistance  with 
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regard  to  Civil  Process  between  the  Courts  of  Ashanti  and  the  Gold 
Coast  Colony.  Besides  these  Ashanti  Ordinances,  a  large  number  of  Gold 
Coast  Ordinances  apply  to  Ashanti,  some  of  the  more  important  being: — 
No.  3  of  1876,  the  Interpretation  Ordinance,  1876  ;  No.  4  of  1892,  the 
Firearms,  Ammunition,  and  Gunpowder  (Supplementary)  Ordinance, 
1892,  and  the  Amending  Ordinance,  No.  16  of  1905 ;  No.  19  of  1892, 
the  Public  Officers  Guarantee  Fund  Ordinance,  1892,  and  the  Amending 
Ordinances,  Nos.  2  and  9  of  1902 ;  No.  8  of  1893,  the  Master  and 
Servant  Ordinance,  1893;  No.  10  of  1901,  the  West  African  Field 
Force  (Gold  Coast  Eegiment)  Ordinance,  1901,  and  the  Amending 
Ordinances,  Nos.  10  of  1902,  13  of  1903,  2  of  1904,  1  and  15  of  1905; 
No.  14  of  1884,  the  Marriage  Ordinance,  1884;  No.  15  of  1887,  the 
Education  Ordinance,  1887 ;  No.  18  of  1887,  the  Spirit  Licence  Ordi- 
nance, 1887,  and  the  Amending  Ordinances,  Nos.  21  of  1900  and  18  of 
1903 ;  and  No.  8  of  1906,  the  Volunteers  Ordinance,  1906.  Under  the 
Ashanti  Administration  Ordinance,  1902  (No.  1  of  1902),  the  Chief 
Commissioner  is  to  be  guided  in  civil  matters  by  the  law  in  force  in  the 
Gold  Coast  Colony,  as  set  forth  in  sec.  14  of  the  Gold  Coast  Colony 
Ordinance,  No.  4  of  1876  (the  Supreme  Court  Ordinance,  1876),  and 
modified  by  sees.  17,  18,  and  19  of  the  said  ordinance;  and  in  criminal 
matters  by  the  Criminal  Code  (Ordinance  No.  12  of  1892)  of  the  Gold 
Coast  Colony. 

Courts  of  Law. — The  Supreme  Court  for  the  Gold  Coast  was  con- 
stituted by  Ordinance  No.  1  of  1853,  and  is  now  regulated  by  Ordinance 
No.  4  of  1876.  The  Chief  Justice  of  the  colony  and  so  many  puisne 
judges,  not  exceeding  four,  as  the  Governor  may  appoint,  constitute  the 
Court.  The  Supreme  Court  has  original,  civil,  and  criminal  jurisdiction, 
and  also  civil  appellate  jurisdiction.  In  each  of  the  three  provinces 
there  is  a  Divisional  Court  constituted  by  any  one  of  the  judges  of  the 
Supreme  Court.  The  Divisional  Courts  exercise  all  the  original  juris- 
diction, civil  and  criminal,  vested  in  the  Supreme  Court ;  appeals  from 
the  Divisional  Courts  go  to  the  full  Court. 

There  are  also  thirteen  inferior  Courts  presided  over  by  district 
commissioners.  The  decisions  of  these  commissioners  are  in  civil 
matters  subject  to  appeal  to  the  Supreme  Court,  and  in  criminal  cases 
to  revision  by  the  Chief  Justice. 

Under  Order  in  Council  of  October  23,  1877  (St.  Ft.  &  0.,  Eev.  1904, 
vol.  vi.,  "  Judicial  Committee,"  p.  27),  an  appeal  lies  from  the  Supreme 
Court  to  His  Majesty  in  Council  (for  conditions  of  appeal,  see  Peivy 
Council). 

Under  the  Ashanti  Administration  Ordinance,  1902  (No.  1  of  1902), 
a  Court  called  the  Chief  Commissioner's  Court  was  established  for 
Ashanti.  The  Chief  Commissioner  as  President  of  the  Court  has  the 
jurisdiction  of  a  Divisional  Court  of  the  Gold  Coast  Colony,  except  the 
jurisdiction  of  such  Court  in  divorce  and  matrimonial  causes.  The 
procedure  is  that  of  the  Supreme  Court  of  the  Gold  Coast,  but  all  cases 
are  heard  summarily. 

In  each  of  the  four  districts  there  is  a  District  Commissioner's  Court. 
Any  matter  may  be  remitted  to  the  Supreme  Court  of  the  Gold  Coast 
with  the  Governor's  consent ;  and  with  his  leave  also  an  appeal  lies  there 
in  matters  over  £100. 

There  are  also  native  tribunals,  whose  jurisdiction  is  confined  to 
cases  where  all  the  parties  are  natives.  Appeals  lie  to  the  Chief 
Commissioner's  Court  or  to  a  District  Commissioner's  Court. 
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The  Supreme  Court  of  the  Gold  Coast  has  jurisdiction  as  to  all 
crimes  and  offences  within  twenty  miles  of  the  boundary  of  Ashanti 
(Imperial  Act,  34  &  35  Vict.  c.  8). 

Application  of  Imperial  Acts. — The  Imperial  Coinage  Acts  have  been 
put  in  force  in  the  colony  (St.  E.  &  0.,  Eev.  1904,  vol.  ii., "  Coin,  Colonies," 
p.  114),  but  under  Orders  in  Council  of  June  10,  1843,  June  30,  1852, 
and  November  28,  1874  (ihicl,  vol.  ii.  pp.  13-17),  various  foreign  coins, 
including  gold  of  the  United  States  and  five-franc  pieces  of  the  Latin 
Union,  are  current  in  addition  to  the  imperial  currency. 

The  Colonial  Probates  Act,  1892,  has  been  applied  to  the  Gold  Coast 
(ibid,  vol.  i.,  "  Administration,"  p.  2),  as  has  sec.  20  of  the  Finance  Act, 
1894  (ibid.,  vol.  iv.  "Death  Duties,"  p.  5). 

The  Colonial  Extradition  Ordinance,  No.  6  of  1877,  has  been  incor- 
porated with  the  Imperial  Extradition  Acts  (ibid.,  vol.  v.,  "Fugitive 
Criminal,"  p.  302),  and  for  the  purpose  of  inter -colonial  backing  of 
extradition  warrants  the  Gold  Coast  has  been  grouped  with  our  other 
West  African  colonies  and  protectorates  (ibid.,  vol.  v.  p.  330).  The 
revenues  of  the  colony  have  by  Treasury  determination  (ibid.,  vol.  ix., 
"  Pension,"  p.  20)  been  made  applicable  to  superannuation  allowances. 

[See  Colonial  Office  List,  1907;  Journal  of  Comparative  Legislation, 
vol.  i.  p.  146 ;  J.  M.  Sarbah,  Fanti  Customary  Law ;  see  also  the 
Ordinances.] 

Gold  Coast— Northern  Territories  Protec- 
torate.— Area. — The  Northern  Territories  Protectorate  is  bounded 
on  the  west  by  the  Ivory  Coast,  on  the  north  by  the  French  Soudan,  on 
the  east  by  Togoland,  and  on  the  south  by  Ashanti.  Up  to  1899  the 
protectorate  was  separated  from  Togoland  by  a  neutral  zone;  but  in 
that  year  this  neutral  zone  was  apportioned  between  Great  Britain  and 
Germany,  Gambaga  and  the  territories  of  Mamprusi  falling  to  the 
Gold  Coast.  The  boundary  between  the  protectorate  and  the  French 
Soudan  was  settled  by  the  agreement  with  France  of  July  19,  1906 
(Pari.  Pap.,  1907  (Cd.),  3346).  See  the  Northern  Territories  Order  in 
Council  (St.  E.  &  0.,  1906,  p.  215),  defining  the  present  limits  of  the 
protectorate.  As  stated  in  the  article  Gold  Coast  the  protectorate,  as 
well  as  Ashanti,  is  administered  through  the  Governor  of  the  colony. 
The  total  area  of  the  protectorate  is  over  35,000  square  miles — rather 
larger  than  Portugal. 

Earlier  History. — The  protectorate  only  dates  from  after  the 
Ashanti  War  of  1874  by  engagements  made  with  the  different  native 
chiefs,  several  of  whose  territories  became  absorbed  in  the  protectorate 
owing  to  the  frequent  depredations  of  the  Ashantis  up  to  1900. 

Administration. — The  Government  of  the  protectorate  is  regulated 
by  Order  in  Council  of  September  26,  1901  (St.  E.  &  0.,  Eev.  1904, 
"  Foreign  Jurisdiction,"  p.  145),  under  article  6  of  which  the  legislative 
powers  are  in  the  Governor  of  the  Gold  Coast  Colony,  and  are  exercised 
by  him  by  Ordinance  (see  below).  There  is  a  Chief  Commissioner  for 
the  protectorate. 

Ordinances. — ^The  Governor  has  passed  several  important  ordinances 
for  the  administration  of  the  protectorate,  notably  Ordinances  No.  1 
of  1902,  providing  for  the  administration  of  the  protectorate,  and  the 
amending  Ordinances,  Nos.  2  and  3  of  1902,  3  of  1904,  1  of  1905,  and 
1,  2,  and  6  of  1906 ;  No.  3  of  1904,  bringing  the  protectorate  within 
the  provisions  of  the  Brussels  Act  relating  to  the  importation  of  arms 
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and  ammunition ;  No.  3  of  1906,  the  Fugitive  Criminals  Surrender 
Ordinance,  1906 ;  and  No.  4  of  1906,  establishing  a  constabulary  in 
the  protectorate.  Besides  these  Northern  Territories  Ordinances  the 
following  Gold  Coast  Colony  Ordinances  have  been  declared  to  apply  to 
the  protectorate,  viz. : — 

No.  3  of  1876.  The  Interpretation  Ordinance,  1876. 

No.  4  of  1892.  The  Firearms,  Ammunition,  and  Gunpowder  (Supple- 
mentary) Ordinance,  1892,  and  the  amending  Ordinance,  No.  16  of  1905. 

No.  19  of  1892.  The  Public  Officers  Guarantee  Fund  Ordinance, 
1892,  and  the  amending  Ordinances,  No.  2  of  1902  and  No.  9  of  1902. 

No.  8  of  1893.  The  Master  and  Servant  Ordinance,  1893. 

No.  2  of  1895.  The  Public  Officers  Protection  Ordinance,  1895. 

No.  2  of  1901.  The  Wild  Animals  Preservation  Ordinance,  1902. 

No.  10  of  1901.  The  West  African  Field  Force  (Gold  Coast  Eegiment) 
Ordinance,  1901,  and  the  amending  Ordinances,  No.  10  of  1902,  No.  13 
of  1903,  No.  2  of  1904,  Nos.  1  and  15  of  1905. 

Under  the  Northern  Territories  Administration  Ordinance,  No.  1  of 
1902,  the  Chief  Commissioner  is  to  be  guided  in  civil  matters  by  the 
law  in  force  in  the  Gold  Coast  Colony  as  set  forth  in  sec.  14  of  Gold 
Coast  Colony  Ordinance,  No.  4  of  1876  (the  Supreme  Court  Ordinance, 
1876),  and  modified  by  sees.  17,  18,  and  19  of  the  said  ordinance,  and 
in  criminal  matters  by  the  Criminal  Code  (Ordinance  No.  12  of  1892)  of 
the  Gold  Coast  Colony. 

Courts  of  Law. — Under  article  5  of  Ordinance  No.  1  of  1902  there  is 
a  Court,  called  the  Chief  Commissioner  s  Court  for  the  Protectorate.  As 
president  thereof  the  Chief  Commissioner  has  (save  as  to  matrimonial 
matters)  the  jurisdiction  of  a  Divisional  Court  of  the  Gold  Coast.  The 
procedure  is  that  of  Supreme  Court  of  the  Gold  Coast,  but  all  cases  are 
heard  summarily,  and  (Ordinance  No.  6  of  1906)  no  legal  assistance  is 
allowed.  For  each  of  the  four  districts  there  is  a  District  Commis- 
sioner's Court.  With  the  Governor's  consent  any  matter  may  be 
remitted  to  the  Supreme  Court,  and  with  similar  leave  an  appeal  lies 
there  in  matters  over  £100.  There  are  also  native  tribunals  whose 
Jurisdiction  is  confined  to  cases  where  all  the  parties  are  natives,  and 
appeals  lie  to  the  Chief  Commissioner's  Court.  The  Supreme  Court  of 
the  Gold  Coast  has  jurisdiction  as  to  all  crimes  and  offences  committed 
within  twenty  miles  of  the  boundary  of  the  Protectorate  (Imperial  Act, 
34  &  35  Vict.  c.  8). 

[See  Journal  of  Comparative  Legislation,  vol.  v.  (N.  S.)  p.  401,  and  ibid., 
vol.  XV.  p.  183 ;  see  also  J.  M.  Sarbah,  Fanti  Customary  Laiv.'] 

Gold  IVIines. — See  Mines  and  Minerals. 
Good  Behaviour.— See  PtEcooNisANCE. 

Good  Cause 9  i.e.  for  depriving  a  successful  plaintiff'  of  his  costs. 
■See  Costs,  Vol.  IV.  p.  50,  and  Stroud,  Jud.  Diet.,  s.v.  "  Good  Cause." 

Good  Consideration. — On  the  meaning  of  this  phrase  in 
the  Statutes  of  Elizabeth  for  the  protection  of  creditors  (13  Eliz.  c.  5) 
and  of  purchasers  (27  Ehz.  4),  see  Fraudulent  Conveyances  ;  Settle- 
ments. 
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Good  Faith. — It  may  be  stated  generally  that  the  words  "good 
faith  "  have  no  technical  legal  signification,  but  are  to  be  taken  in  their 
ordinary  acceptation,  and  mean  simply  honesty  in  belief,  purpose,  or 
conduct.  Cp.  Butcher  v.  Stead,  1875,  L.  E.  7  H.  L.  839 ;  In  re  Avery, 
1887,  36  Ch.  D.  307 ;  Ex  parte  Watson,  1888,  21  Q.  B.  D.  301 ;  and 
Tatam  v.  Easier,  1889,  23  Q.  B.  D.  345.  See  also  Stroud,  Jud.  Diet.,  s.v. 
"  Good  Faith." 

Good  Friday. — That  day — being  the  Friday  immediately 
preceding  Easter  Day — which,  from  the  earliest  times,  the  Church  has 
directed  to  be  kept  as  a  day  of  fasting  and  humiliation  in  commemora- 
tion of  the  Crucifixion  of  our  Lord.  No  direction  as  to  fasting  on  it  is 
contained  in  the  Book  of  Common  Prayer,  except  the  general  direction 
to  fast  on  Fridays ;  but  proper  lessons  are  appointed  for  it,  with  three 
proper  collects,  epistle,  and  gospel.  The  provisions  with  regard  to  it 
in  the  statute-book  and  the  K.  S.  C.  are  identical  with  those  for 
Christmas  Day  ((J.v.),  except  that,  occurring  always  in  a  close  time 
for  game,  it  is  not  expressly  mentioned  in  1  &  2  Will.  iv.  c.  32. 

Good  Friday  is  a  Bank  Holiday  (see  under  Bank  Holidays,  Vol.  XL, 
ante),  and  a  non-business  day  within  the  meaning  of  the  Bills  of 
Exchange  Act  (see  Business  Day,  Vol.  II.,  ante).  The  Easter  vacation 
commences  on  Good  Friday,  and  the  offices  of  the  Supreme  Court  and 
those  of  the  County  Courts  are  closed  on  this  day.  As  to  the  relation 
of  Good  Friday  to  the  computation  of  time  in  regard  to  the  service  of 
legal  process,  etc.,  see  Time.  See  further,  the  Municipal  Corporations 
Act,  1882,  s.  230;  the  Bankruptcy  Act,  1883,  s.  141  (1);  the  Patents 
Act,  1883,  s.  98 ;  and  the  Patent  Eules,  1903 ;  also  the  Local  Govern- 
ment Act,  1894,  s.  73.  Houses  where  intoxicating  liquor  is  sold  are 
closed  on  Good  Friday  as  on  Sunday  (Licensing  Act,  1874,  s.  3).  As 
to  the  construction  of  this  provision  in  relation  to  six-day  licences  and 
closing  in  Wales,  see  Paterson's  Licensing  Acts,  18th  ed.,  by  Mackenzie, 
p.  166. 

Goods  Barg^ained  and  Sold.— This  was  the  description 
applied  to  the  old  form  of  indebitatus  count  in  a  declaration  for  recovering 
the  price  of  goods  sold,  but  not  delivered  (see  Count  in  Declaration  ; 
Assumpsit  ;  Debt,  Action  of).  This  count  was  applicable  where,  upon 
a  sale  of  goods  the  property  had  passed  to  the  purchaser,  and  the  con- 
tract had  been  completed  in  all  respects  except  delivery,  and  the  delivery 
was  not  a  part  of  the  consideration  for  the  price,  or  a  condition  precedent 
to  its  payment  (Bullen  and  Leake's  Precedents  of  Pleadings,  3rd  ed.,  p.  39). 
A  claim  for  money  payable  by  the  defendant  to  the  plaintiff  for  the  price 
of  goods  bargained  and  sold  may  in  similar  cases  be  specially  indorsed 
under  the  E.  S.  C,  1883,  Order  3,  r.  6,  so  as  to  entitle  the  plaintiff  to 
apply  for  final  judgment  under  Order  14,  r.  1  (see  form  of  claim,  infra). 
As  to  when  the  property  in  the  goods  passes  to  the  purchaser,  see 
sees.  16-20  of  the  Sale  of  Goods  Act,  1893,  56  &  57  Vict.  c.  71.  Where 
a  writ  is  merely  generally  indorsed  for  the  price  of  goods,  the  plaintiff 
may,  under  such  indorsement  claim  either  in  respect  of  goods  sold  and 
delivered,  or  of  goods  bargained  and  sold  (see  K.  S.  C,  1883,  App.  A., 
Part  III.,  s.  2).     See  further.  Sale  of  Goods. 
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FOEM. 
The  plaintift"'s  claim  is  for  the  price  of  goods  bargained  and  sold. 

Particulars  : — 

1907— 3rd  January— 

£     s. 
20  bales  of  cotton  under  a  contract  in  writing 
dated   the  day  of  1906   (or 

contained  in  letters  dated  the  day  of 

,  07'  as  may  he)  at  <£  per  bale, 

which  cotton  was  to  remain  in  the  plaintiff's 
warehouse  till  paid  for  .  .  . 


Less  paid  3rd  January 

Amount  due 

(Signed) 


Goods  Sold  and  Delivered.- An  action  lies  for  the 
price  of  goods  sold  and  delivered  where  the  property  in  the  goods  has 
passed  from  the  vendor  to  the  purchaser,  and  the  goods  have  been 
delivered,  and  the  price  is  actually  due  and  payable  at  the  time  of 
action  brought  (see  Sale  of  Goods  ;  Bullen  and  Leake's  Precedents  of 
Pleadings,  6th  ed.,  p.  273).  As  to  when  the  property  in  the  goods 
passes  from  the  vendor  to  the  purchaser,  see  sees.  16-20  of  the  Sale 
of  Goods  Act,  1893,  56&57  Vict.  c.  71,  and  Sale  of  Goods.  A  count 
for  money  payable  by  the  defendant  to  the  plaintiff*  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  defendant  was  one  of  the  forms  of 
common  indebitatus  counts  used  in  a  declaration  prior  to  the  passing  of 
the  Judicature  Acts  (see  Bullen  and  Leake's  Precedents  of  Pleadings, 
3rd  ed.,  p.  38).  A  claim  for  the  price  of  goods  sold  and  delivered  may 
now  be  specially  indorsed  on  a  writ  of  summons  so  as  to  entitle  the 
plaintiff  to  apply  for  judgment  under  Order  14,  r.  1  (see  Form,  infra). 
See  further.  Sale  of  Goods. 
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The  plaintiff's  claim  is  for  the  price  of  goods  sold  and  delivered. 

Particulars  : — 

1898— 31st  December- 
Balance   of    account   for   butcher's   meat   to   this 
date     ...... 

1899— 1st  January  to  31st  March- 
Butcher's  meat        ..... 

1899— 1st  February— Paid    .... 

Balance  due    . 

(Signed) 


£     s. 

d. 

35  10 

0 

74     5 

0 

109  15 

0 

45     0 

0 

£64  15 

0 
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Goods,  Wares,  and  Merchandises. —See  Growing 
Crops;  Sale  of  Goods. 

Goodwill. — The  chief  difficulty  a  lawyer  has  to  encounter  in 
considering  the  law  of  goodwill  is  to  find  out  the  exact  meaning  of  the 
term.  There  are  few  who  do  not  understand  what  it  is  intended  to 
convey,  and  there  is  seldom  any  difficulty  in  stating  in  any  concrete 
case  what  is  covered  by  a  conveyance  of  the  goodwill  of  a  business. 
When,  however,  an  abstract  definition  is  attempted,  the  difficulty  arises. 
It  is  submitted  that  an  abstract  definition  is  all  but  impossible,  and  that 
the  word  "  goodwill  "  bears  no  more  precise  a  signification  in  law  than 
does  the  term  "  business,"  "  concern,"  and  many  others  that  could  be 
named.  When  the  lawyer  has  to  consider  the  meaning  of  the  term,, 
he  must  take  into  consideration  the  class  of  business  being  dealt  with 
in  each  particular  instance.  If  this  be  the  right  view,  the  definitions 
(or  rather  descriptions)  to  be  found  in  various  judgments  are  all  recon- 
cilable. In  Crutivell  v.  Lye,  1810,  17  Ves.  335 ;  34  E.  E.  129 ;  Lord 
Eldon  said  that  goodwill  is  nothing  more  than  the  probability  that 
the  old  customers  will  resort  to  the  old  place ;  the  trade,  the  goodwill 
of  which  was  in  question  in  that  case,  was  the  trade  of  a  waggoner,  in 
the  habit  of  carrying  goods  from  one  place  to  another,  the  value  of  the 
goodwill  which  depended  on  the  probability  that  those  in  the  neigh- 
bourhood desiring  to  have  parcels  carried  would  in  future  go  to  the 
spot  where  in  the  past  they  knew  that  a  waggoner  was  in  the  habit  of 
taking  parcels  and  starting.  Later,  in  Churton  v.  Douglas,  1859,  28 
L.  J.  Ch.  841;  Johns.  174;  70  E.  E.  385;  Wood,  V.-C,  said  that  Lord 
Eldon  did  not  mean  to  confine  the  rights  summed  up  in  the  term  "  good- 
will "  to  the  advantage  of  occupying  premises  to  which  customers  were  in 
the  habit  of  going,  and  he  then  proceeds  to  give  his  own  definition,  namely, 
"  Goodwill,  I  apprehend,  must  mean  every  advantage  .  .  .  that  has 
been  acquired  by  the  old  firm  by  carrying  on  its  business,  everything 
connected  with  the  premises,  and  the  name  of  the  firm,  and  everything 
connected  with  or  carrying  with  it  the  benefit  of  the  business."  The 
Vice-Chancellor  had  before  him,  when  he  made  these  remarks,  a  litiga- 
tion arising  out  of  an  alleged  improper  competition  with  a  Bradford 
wholesale  stuff  merchant's  business.  In  an  earlier  case  {England  v. 
Doivnes,  1844,  6  Beav.  269 ;  49  E.  E.  829)  goodwill  was  treated  as  a 
probability  that  persons  would  return  to  a  certain  house  of  business 
in  consequence  of  the  way  in  which  the  business  had  been  conducted 
in  the  past.  In  Ginesi  v.  Cooper  <&  Co.,  1880,  14  Ch.  D.,  at  p.  599,  Sir 
George  Jessel  treated  the  goodwill  of  a  stone  merchant's  business  as 
being  the  personal  connection  with  buyers  and  sellers  and  the  market 
generally ;  the  same  judge  said  that  the  goodwill  of  a  public-house  con- 
sisted of  the  habit  of  customers  resorting  to  the  place  (Stuart  v.  Glad- 
stone, 1879,  10  Ch.  D.,  at  p.  658  ;  Ex  parte  Fnnnett,  1880,  16  Ch.  D.  226); 
whilst  he  all  but  denied  the  possibility  that  an  East  India  commission 
merchant  could  have  a  goodwill  attached  to  his  business  {Stuart  v. 
Gladstone,  supra).  It  has  been  doubted  whether  there  can  be  any 
"  goodwill "  to  the  business  of  a  professional  man,  but  there  seems  no 
reason  why  its  existence  should  be  in  every  case  denied,  though  in  many 
instances  its  value  must  be  small.  In  Austen  v.  Boys,  1858,  27  L.  J.  Ch. 
714,  Lord  Cran worth  thought  the  term  "  goodwill "  wholly  inapplicable 
to  the  business  of  a  solicitor;  but  it  is  submitted  that  his  Lordship 
directed  his  attention  too  closely  to  that  variety  of  goodwill  often 
VOL.  VI.  26 
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spoken  of  as  "  local  goodwill ;  "  if  for  "  goodwill "  the  paraphrase  "  con- 
nection "  be  used,  this  seems  clear.  In  fact  considerable  sums  are  paid 
for  the  right  to  continue  a  solicitor's  business,  the  lease  of  the  offices, 
the  papers  in  pending  matters,  and  the  introduction  to  clients  being  the 
outward  sign  of  what,  if  not  strictly  goodwill,  is  something  singularly- 
like  it  (see  also  Arundell  v.  Bell,  1883,  49  L.  T.  345).  In  May  v.  Thom- 
son, 1882,  20  Ch.  D.  705,  718,  Sir  George  Jessel  had  to  consider  the  sale 
of  a  medical  practice,  and  said  that  when  we  talk  of  the  sale  of  a  non- 
dispensing  medical  practice  we  are  really  talking  of  the  sale  of  the 
introduction  to  the  patient,  and  the  length,  the  character,  and  the 
duration  of  the  introduction  are  everything.  There  is  saleable  goodwill 
in  a  stockbroker's  business,  and  in  the  absence  to  the  contrary  in  any 
articles  of  partnership  the  goodwill  must  be  sold  and  the  proceeds 
accounted  for  (Rill  v.  Fearis,  [1905]  1  Ch.  466). 

The  various  statements  in  the  cases  above  quoted  show  that  the 
term  "  goodwill "  varies  with  the  class  of  business  in  connection  with 
which  it  is  used.  It  may  mean  the  right  to  carry  on  the  trade  in  a 
fixed  locality,  as  in  the  case  of  a  public-nouse  business,  or  the  business 
of  a  carrier  plying  from  one  fixed  terminus  to  another  (Ux  parte  Punnett, 
supra ;  Criitwell  v.  Lye,  supra) ;  it  may  be  the  right  to  represent  oneself 
as  the  owner  of  a  business  which  has  a  reputation  independently  of  the 
exact  place  where  it  is  carried  on  {Churton  v.  Douglas,  supra  ;  Trego  v. 
Hunt,  infra) ;  it  may  be  personal  connection  arising  from  knowledge  of 
a  particular  market  {Ginesi  v.  Cooper,  supra) ;  it  may  be  the  right  of 
introduction  to  those  accustomed  to  do  business  with  a  particular  person 
{May  v.  Thomson,  supra).  Lord  Lindley's  description  seems  the  most 
comprehensive,  namely,  the  benefit  arising  from  connection  and  reputa- 
tion" (Lindley  on  Partnership,  7th  ed.  (1905),  p.  476). 

Though  perhaps  somewhat  uncertain  in  its  nature,  goodwill  is 
property,  and  as  such  is  treated  for  the  purpose  of  stamp  duty  in  instru- 
ments dealing  with  it  {Inland  Revenue  v.  Angus,  1889,  23  Q.  B.  D.  579 ; 
Benjamin  Brooke  &  Co.  v.  Inland  Revenue,  [1896]  2  Q.  B.  356).  Whether 
it  is  to  be  treated  as  real  or  as  personal  property  depends  upon  the 
facts  of  the  particular  case,  and  especially  on  the  nature  of  the  property 
(if  any)  to  which  it  is  attached;  see  {e.g.)  Booth  v.  Curtis,  1869,  17  W.  E. 
393.  Beneficiaries  under  the  will  of  a  testator  bequeathing  a  share  of 
a  business  have  been  held  not  entitled  to  any  sum  for  goodwill  {Smith 
V.  Nelson,  1905,  92  L.  T.  313).  When  premises  to  which  a  goodwill 
attaches  are  mortgaged,  will  the  goodwill  enure  in  any  way  to  the 
benefit  of  the  mortgagee  ?  It  seems  that  it  will  not  if  the  goodwill 
can  be  severed  from  the  premises.  In  Pile  v.  Pile,  1876,  3  Ch.  D.  36, 
premises  mortgaged  were  taken  by  a  railway  company,  compensation 
being  paid  by  the  company,  part  for  the  premises  and  part  for  the 
goodwill,  and  the  Court  decided  that  the  mortgagees  who  entered  into 
possession  were  entitled  to  the  whole  ;  the  premises  in  question  were  a 
ship  and  graving  dock  and  premises  thereon.  Similar  decisions  are  to 
be  found  where  the  premises  in  question  consisted  of  a  public-house 
{Chissum  v.  Dewes,  1829,  5  Kuss.  29;  38  E.  E.  938;  29  E.  E.  10;  Bx 
parte  Punnett,  1880,  16  Ch.  D.  226).  On  the  other  hand,  where  the 
personal  skill  of  the  mortgagor  is  the  foundation  of  the  goodwill,  the 
goodwill  does  not  pass  under  a  mortgage  of  the  premises  {Cooper  v. 
Metropolitan  Board  of  Wm^hs,  1883,  25  Ch.  D.  472).  In  every  case, 
whether  the  premises  be  conveyed  by  way  of  sale,  or  bequeathed  or 
devised  by  will,  or  descend  on  an  intestacy,  the  question  to  consider  is 
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whether  the  goodwill  is  so  attached  to  the  premises  that  the  two  are 
not  severable  ;  if  not,  they  pass  with  the  property.  Whether  premises 
pass  where  the  goodwill  alone  is  by  name  disposed  of,  depends  on  the 
words  used  in  the  document  making  the  transfer.  Lee  Bohertson  v. 
Qiciddington,  1859,  28  Beav.  529;  54  E.  K.  469,  is  an  authority  for 
saying  that  the  goodwill  of  a  business  cannot  be  assigned  save  in 
connection  with  the  business. 

Whatever  be  the  nature  of  the  business  there  are  two  rights  which 
must  invariably  pass  to  the  acquirer  of  the  goodwill ;  these  are — (1)  the 
right  to  represent  himself  as  the  person  carrying  on  that  business ;  and 
(2)  the  right  to  restrict  the  competition  to  which  he  may  be  exposed  by 
the  person  from  whom  he  has  acquired  the  goodwill. 

(1)  The  Bight  to  Bepresent  himself  as  the  Oioner  of  the  Business. — This 
involves  the  right  to  use  the  trade  name  under  which  the  business  is 
known  {Levy\.  Walker,  1879, 10  Ch.  D.  436),  and  to  restrain  others  from 
using  it,  or  such  imitations  of  it  as  may  mislead  the  public  (Levy  v. 
Walker,  supra;  Hookham  v.  Bottage,  1872,  L.  R  8  Ch.  91).  But  to  this 
there  is  a  limitation,  namely,  that  the  purchaser  of  a  goodwill,  though  he 
may  use  the  trade  name,  may  not  do  so  in  such  manner  as  to  render  the 
vendor  liable,  under  the  doctrine  of  "  holding  out,"  for  the  debts  of  the 
business  incurred  after  the  sale;  see  Thynne  v.  Shove,  1890,  45  Ch.  D. 
577,  and  see  p)ost  under  Partnership  ;  also  cp.  Gray  v.  Smith,  1889,  43 
Ch.  D.  208.  If  the  vendor  of  the  goodwill  gave  his  name  to  the  business, 
he  cannot  be  restrained  from  commencing  business  in  his  own  name 
again,  unless  it  be  shown  that  in  so  doing  he  is  attempting  to  deceive 
the  public  into  the  belief  that  he  is  still  the  owner  of  the  old  business ; 
see  Turton  v.  Turton,  1889,  42  Ch.  D.  128 ;  Becldaway  v.  Banham,  [1896] 
A.  C.  199 ;  and  Saxlehner  v.  Aioollinaris  Co.,  [1897]  Ch.  893.  But  the 
vendor's  position  is  practically  unassailable  if  he  advertises  that  he  has 
no  connection  with  the  firm  to  which  he  has  sold  his  business  {Bomeroy, 
Ltd.  V.  Seals,  1906,  22  T.  L.  E.  795).  None  of  these  were  cases  in  which 
the  rights  of  a  purchaser  of  a  goodwill  were  in  question ;  but  all  contain 
principles  which  it  is  submitted  justify  the  statement  just  made ;  see  also 
Churton  v.  Douglas,  1859,  28  L.  J.  Ch.  841,  where  the  person  who  gave 
his  name  to  a  business  afterwards  disposed  of  his  share  in  the  goodwill, 
and  started  in  the  same  class  of  business  in  his  own  name,  with  the 
addition  of  the  words  "  &  Co."  (as  in  the  original  business),  but  was 
restrained  by  the  Court;  and  cp.  Tussaud  v.  Tussaud,  1890,  44  Ch.  D. 
678 ;  also  see  post.  Trade  Name. 

(2)  Bight  to  Bestrain  Competition. — There  has  been  considerable  dif- 
ference of  opinion  between  judges  as  to  the  exact  limits  of  this  right, 
but  the  recent  case  of  Trego  v.  Hunt,  [1896]  A.  C.  7,  has  settled  the  law 
on  a  firm  basis.  In  Lahouehere  v.  Daivson,  1872,  L.  K.  13  Eq.  322,  it  was 
decided  that  the  vendor  of  a  goodwill  must  not,  personally  or  by  letter, 
or  by  means  of  agents,  solicit  the  custom  of  those  who  were  customers 
■of  the  business,  the  goodwill  of  which  he  has  parted  with ;  this  decision 
is  declared  in  Trego  v.  Hunt  {supra)  to  be  good  law,  the  dicta  confiicting 
with  this  in  Bearson  v.  Bearson,  1884,  27  Ch.  D.  145,  and  the  decision  in 
Vernon  v.  Hallam,  1887,  34  Ch.  D.  748,  being  over-ruled.  In  Ginesi  v. 
Cooper,  1879,  14  Ch.  D.  596,  Sir  George  Jessel  extended  this  doctrine, 
and  decided  that  the  vendor  of  the  goodwill  must  not  even  deal  with  his 
former  customers;  this  doctrine  was  repudiated  in  Leggott  v.  Barrett, 
1879,  15  Ch.  D.  306,  and  was  declared  erroneous  by  the  Law  Lords  in 
Trego  v.  Hunt  (supra).     But  a  vendor  may  not  circularise  even  those 
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who,  while  remaining  customers  of  the  old  firm,  also  come  to  him  volun- 
tarily. "  You  shall  not  actively  solicit  your  old  customers,  who  became 
mine,  to  come  to  you,  whether  they  have,  or  they  have  not,  come  to  buy 
goods  from  your  new  firm  "  {i^er  Farwell,  J.,  in  Curl  Bros.,  Ltd.  v.  Webster, 
[1904]  1  Ch.  688).  The  above  governs  the  position  of  a  vendor  of  good- 
will and  of  any  person  who  parts  with  his  rights  in  a  goodwill  for 
valuable  consideration;  thus,  a  partner  who  retires  by  agreement,  on 
terms  which  give  his  share  in  the  goodwill  to  his  copartners,  is  under 
the  same  limits  as  regards  competition ;  such  was  the  position  of  the 
defendant  in  Trego  v.  Hunt,  supra.  But  if  the  alienation  is  involuntary, 
the  restriction  on  competition  and  solicitation  does  not  apply  (  Wcdker  v. 
Mottram,  1881,  19  Ch.  D.  355,  a  case  where,  the  goodwill  having  been 
purchased  from  the  trader's  trustee  in  bankruptcy,  the  Court  refused 
to  restrain  the  bankrupt  from  soliciting  the  orders  of  the  customers  of 
his  old  business). 

From  the  above  it  follows  that  the  purchaser  or  acquirer  for  value  of 
a  goodwill  cannot  insist  upon  the  retirement  from  the  trade  of  the  late 
owner  of  the  business,  and  to  protect  himself  must  obtain  an  agreement 
restraining  competition — an  agreement  which  must  satisfy  the  tests  laid 
down  in  Nordenfelt  v.  Mctxim  Nordenfelt  Guns  and  Ammunition  Co.,  [1894] 
A.  C.  535 ;  and  see  under  Eestraint  of  Teade. 

Property  in  Goodwill  at  the  Termination  of  a  Partnership. — It  is  now 
settled  that  goodwill  is  an  asset  of  the  firm ;  that  during  the  continu- 
ance of  the  partnership  all  members  of  the  firm  are  entitled  to  share  in 
any  advantage  derived  from  it ;  and  that,  on  dissolution  of  the  partner- 
ship, it  must  be  sold  for  the  benefit  of  all.  This  is  the  case  whether  the 
firm  is  put  an  end  to  by  retirement  or  by  death  of  a  partner  (Lindley  on 
Partnership),  482;  see  Pollock  on  Partnership,  114  et  seq.;  Hall,  V.-C,  in 
Reynolds  v.  Bidlock,  1878,  39  L.  T.  443).  To  enable  this  to  be  done  to 
advantage  the  Court  will  restrain  any  surviving  partner  from  carrying 
on  a  business  under  the  partnership  name  until  the  affairs  of  the  firm 
have  been  wound  up  and  the  property  has  been  sold,  or  dealt  with 
according  to  the  terms  of  the  partnership  articles  (Lindley  on  Partner- 
ship), 481) ;  after  this  has  been  done,  the  partners  are  entitled  to  trade, 
and  even  (unless  the  goodwill  has  been  disposed  of)  to  use  the  firm's 
name  (James,  L.J.,  in  Levy  v.  Walker,  1879,  10  Ch.  D.  445),  subject  to 
such  limitations  as  may  be  necessary  to  prevent  the  others  from  being 
liable  under  the  doctrine  of  "holding  out;"  see  {e.g.)  Gray  v.  Smith, 
1889,  43  Ch.  D.  208.  It  is  not  an  uncommon  practice  to  insert  in 
articles  of  partnership  some  provision  with  regard  to  the  disposal  of  the 
goodwill  on  the  death  or  retirement  of  a  partner.  And  where  this  is 
not  done,  it  may  be  that  under  the  clause  which  deals  with  the  valuation 
of  the  outgoing  member's  share,  some  allowance  to  him  or  to  his  estate 
for  goodwill  may  become  due.  Many  cases  may  be  consulted  on  this 
point ;  but  as  they  all  turn  upon  the  construction  to  be  put  upon  par- 
ticular words,  it  is  unnecessary  to  quote  them  here ;  suffice  it  to  say 
that  the  fact  that  "  goodwill "  is  not  included  amongst  the  assets  in  the 
periodical  accounts  of  a  going  concern,  will  not  per  se  disentitle  a  retiring 
member  to  credit  for  his  share  of  its  value,  whatever  that  may  be.  See 
and  G^.  Barrow  Y.  Barroiv,  1872,  27  L.  T.  431 ;  and  Wade  Y.Jenkins,  1860, 
2  Gif.  509 ;  66  E.  K.  214.  In  Hunter  v.  Bowling,  [1895]  2  Ch.  223,  the 
most  recent  case  on  this  point,  it  was  a  provision  of  the  partnership 
articles  that  if  any  partner  should  die  during  the  continuance  of  the 
partnership,  the  amount  of  his  share  and  interest  should  be  taken  at  "the 
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amount  appearing  as  standing  to  his  credit  at  the  last  annual  balance- 
sheet  ; "  a  partner  having  died,  it  was  decided  that  his  representatives 
could  not  claim  any  allowance  for  his  share  of  the  goodwill,  inasmuch  as 
the  value  of  the  goodwill  was  not  included  in  the  last  annual  balance- 
sheet. 


PRECEDENT. 


Parties. 


Recital  of 
lease  of 
premises. 


AGREEMENT  for  the  Sale  of  a  Leasehold  Shop,  Fixtures, 
Stock-in-Trade,  and  Goodwill  of  a  Business— Purchase-monei/ 
to  be  paid  by  Instalments — Unpaid  Instalments  to  be  secured  by 
Purchaser's  Bond  and  by  Mortgage  of  the  Premises  and  Fixtures,  &c. 

AN  AGREEMENT,  made  the  day  of 

19     ,  Between  \vendor\  of,  &c.  (hereinafter  referred  to  as  the 

vendor),   of   the   one   part,  and   \_purchaser\   of,    &c.   (hereinafter 

referred  to  as  the  purchaser),  of  the  other  part :  Whereas  the 

vendor  has  for  some  time  past  carried  on  the  trade  or  business 

of  a  ,  in  the  City  of  ,  at  a  shop  \or  manufactory] 

to  which   the  vendor  is   entitled    for   the   remainder   of   a   term 

of  years   therein   granted    to   him   by  a   lease  dated  the 

day  of  19     ,  and  expressed  to  be  made  between 

[lessorl  of  the  one  part,  and  the  vendor  of  the  other  part.     NOW 

witnesseth.  THESE   PRESENTS   WITNESS,  and   it  is   hereby  agreed  and 

declared  by  and  between  the   parties  hereto  as  follows,  that  is 

to  say : — 

Agreement         1.  The  Vendor  shall  sell  and  the  purchaser  shall  purchase  All 

purchase  of  THAT  the  shop  \or  manufactory]  aforesaid,  with  the  appurtenances, 

ioodwiii  at  for  the  residue  now  to  come  of  the  said  term,  and  at  the  yearly 

fixed  price;  ^^^^  ^£  £  reserved  by  the  said  lease,  and  subject  to  the 

lessees'  covenants  and   conditions   therein   contained,    Together 

WITH  the  goodwill  (1)  of  the  said  trade  or  business,  for  the  sum 

of  £  ,  payable  as  is  hereinafter  mentioned :  And  ALSO  all 

the  implements,  utensils  and  fixtures  in  and  upon  the  said  shop 


of  fixtures, 
stock-in- 
trade,  &c., 

betettied  °  \or  manufactory]   and   used   or   employed   in   the   said   trade  or 
business  of  a  :  and  all  the  stock-in-trade  and  book  and 


by  valua- 
tion. 


Valuation, 
how  to  be 
taken. 


iHbii 

^^■^  "nr 


other  debts  belonging  and  owing  to  the  vendor  respectively,  and 
the  benefit  of  all  contracts  and  engagements  relating  to  the  said 
trade  or  business  entered  into  between  him  and  other  persons 
for  a  sura  to  be  determined  by  valuation  in  manner  hereinafter 
mentioned. 

2.  The  premises  agreed  to  be  purchased  for  a  sum  to  be  deter- 
mined by  valuation  shall  be  valued  according  to  their  respective 

Q)  In  this  Precedent  the  intention  is  that  the  vendor  shall  not  in  any  way 
mpete  with  the  purchaser  ;  see  clause  8.     Where  the  vendor  is  to  be  at  liberty  to 
arry  on  a  similar  business  in  the  neighbourhood,  a  special  clause  enabling  him  to 
o  so  should  be  inserted  in  the  contract.     See  Johnson  v.  Hellehf,  34  L.  J.,  Ch.  179, 
here  the  Court  ordered  the  insertion  in  the  advertised  conditions  for  sale  of  a 
business  the  following  stipulation  : — "  This  sale  will  give  to  the  purchaser  both  the 
premises  on  Avhich  the  business  has  been  carried  on,  and  the  benefit  to  be  derived 
irom  the  habit  of  customers  resorting  to  the  said  premises  ;  but  will  not  prevent 
rsons  formerly  interested  in  the  said  business,  or  those  who  may  represent  them, 
carrying  on  the  stime  business." 
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values  on  the  day  of  next.     The  valuation  shall 

be  made  by  [referee],  of,  &c.,  on  behalf  of  the  vendor,  and  by  [referee], 
of,  &c.,  on  behalf  of  the  purchaser ;  and  in  case  they  shall  not  agree 
in  their  valuation,  then  by  such  umpire  as  the  said  referees  shall, 
before  proceeding  to  their  reference,  for  that  purpose  appoint. 
If  either  of  the  said  referees  shall  die  or  refuse  to  act,  or  become 
incapable  of  acting  in  the  reference  before  the  completion  of  the 
valuation,  another  referee  shall  be  appointed  in  his  place  by  the 
party  who  originally  appointed  the  referee  so  dying,  refusing  or 
becoming  incapable  as  aforesaid ;  and  if  the  umpire  so  to  be 
appointed  as  aforesaid  shall  die  or  refuse  to  act  or  become  in- 
capable of  acting  before  completion  of  the  valuation,  the  referees 
shall  appoint  another  umpire  in  his  place. 
Payment  of         3.  The  purchaser  shall  pay  a  deposit  of  £  ,  upon  the 

execution  of  this  agreement.  The  remainder  of  the  purchase- 
money  shall  be  paid  in  manner  hereinafter  mentioned. 

4.  [Delivery  of  abstract  of  title  to  the  "  leasehold  "  premises.] 

5.  [Objections  and  requisitions  on  title.] 

PajTiient  6.  The  purchaser  shall  pay  the   remainder   of   the  purchase- 

and  vaiuS^  moncy,  including  the  sum  which  shall  be  determined  by  valuation 
byhSt^  as  aforesaid,  by  the  instalments  and  in  manner  following  (that 
iiients(i).     jg  |.Q  g^y^^  Qjjg  instalment  of  £  on  the  day  of 

next,  on  which  day  the  purchase  shall  be  completed  ;  a  second 
instalment  of  £  on  the  day  of  19      ;  a  third 

instalment  of  £  on  the  day  of  19      ;  and 

the  last  instalment,  being  the  balance  remaining  due  after  the 
payment  of  the  said  deposit  and  these  instalments  respectively  on 
the  day  of  19     .      And  the  instalments  for   the 

time  being  remaining  unpaid  shall  bear  interest  at  the  rate  of  £o 
per  cent.,  as  from  the  said  day  of  next. 

Assignment  7.  On  receiving  from  the  purchaser  the  said  instalment  or  sum 
cuted;'        of  £  ,  made  payable  on  the  said  day  of 

next  as  aforesaid  (2),  the  vendor  will  make  and  execute  a  proper 
assignment  of  the  premises  to  the  purchaser,  such  assignment  to 
be  prepared  by  and  at  the  expense  of  the  purchaser,  and  to  be  left 
not  less  than  days  before  the  completion  of  the  purchase,  for 

the  approval  of  the   solicitors   of  the  vendor,  at  their  office  in 
Street,  in  the  City  of  aforesaid, 

to  contain  8.  The  Said  assignment  shall  contain  covenants  by  the  vendor 

covenants  i      i  i 

by  vendor  to  rccommcud  the  purchaser  to  all  the  late  or  present  customers 
on  same  of  the  vendor;  and  not  to  trade  or  deal  in  the  said  trade  or 
&c;      '      business  of  a  directly  or  indirectly,  alone  or  in  partner- 

ship with  any  person  or  persons  whomsoever  in  aforesaid, 

or  within  miles  thereof,  for  the  space  of  seven  years  from 

the  said  day  of  next. (3) 

Q)  The  days  for  payment  of  the  several  instalments  will  be  fixed  at  intervals 
of  one  year. 

(2)  That  is  to  say,  the  first  instalment. 

(3)  In  framing  this  clause  particular  care  must  be  taken  that  the  restraint  is 
not  too  wide.  See  (2)  Right  to  restrain  competition,  supra  ;  and  Restraint  of  Trade, 
infra. 
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contain 
jvenants 
pur- 
sr  for 
jyment  of 
italments, 


^Purchaser 
[^to  give 
ibond,  and 
[execute, 
'mortgage,  if 
Ireciuired. 


DeliveiT  of 


9.  The  said  assignment  shall  contain  covenants  by  the  purchaser 
for  payment  of  the  said  instalments,  and  of  interest  after  the  rate 
aforesaid  on  the  instalments  for  the  time  being  remaining  unpaid, 
on  the  days  hereinbefore  appointed  for  payment  thereof  respec- 
tively ;  and  also  a  proviso  that  if  any  instalment  or  interest,  or  any 
part  thereof  respectively,  shall  be  in  arrear,  and  unpaid  after  thirty 
days  from  the  days  hereinbefore  appointed  for  payment  thereof 
respectively,  then  the  whole  of  the  purchase-money  (including  the 
said  sum  to  be  determined  by  valuation  as  aforesaid),  or  the  instal- 
ments thereof,  for  the  time  being  remaining  unpaid,  shall  imme- 
diately become  payable  with  interest  thereon  after  the  rate  aforesaid 
up  to  the  day  of  payment. 

10.  The  purchaser,  together  with  some  other  person  to  be 
approved  of  by  the  vendor,  shall  on  the  said  day 
of  next,  execute  to  the  vendor  a  bond  in  the  penalty  of 
£  ,  for  the  payment  to  him  of  the  instalments  of  the 
purchase-money  (including  the  sum  so  to  be  determined  by  valua- 
tion as  aforesaid),  which  shall  then  remain  unpaid,  with  interest 
after  the  rate  and  payable  at  the  times  hereinbefore  mentioned 
respectively.  And  the  purchaser,  if  and  whenever  required  by  the 
vendor  in  writing  so  to  do,  shall  make  and  execute  to  the  vendor 
a  proper  and  valid  mortgage  of  the  said  shop  [or  manufactory]  and 
premises  comprised  in  the  said  lease  [and  also  of  the  implements, 
utensils,  fixtures,  stock-in-trade,  and  effects  of  the  said  trade  or 
business],  as  a  further  security  for  the  payment  of  the  instalments 
for  the  time  being  remaining  unpaid  and  interest  thereon,  payable 
after  the  rate  and  at  the  times  hereinbefore  mentioned  respectively. 
Such  mortgage  shall  contain  all  such  powers  and  provisions  as  may 
be  reasonably  required  by  the  vendor  [and  shall  be  duly  registered 
as  a  bill  of  sale  under  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882,  or  any  other  statute  for  the  time  being  in  force  for  regulating 
such  registration]. 

11.  The  possession  of  the  premises,  with  full  liberty  to  use  and 
enjoy  the  said  utensils,  implements,  fixtures,  stock-in-trade,  and 
effects  in  the  same  manner  as  heretofore,  shall  be  retained,  and  all 
rates,  taxes  and  outgoings  payable  for  or  in  respect  of  the  premises 
shall  be  paid  by  the  vendor  up  to  the  said  day  of  , 
next,  and  as  from  that  date  the  possession  shall  be  taken  by  the 
purchaser  who  shall  thenceforth  pay  all  the  rates,  taxes  and  out- 
goings :  and  such  rates,  taxes,  and  outgoings  shall,  if  necessary, 
for  the  purposes  of  this  stipulation  be  apportioned. 

As  WITNESS,  &c. 


Corse. — See  FuEZE. 


Government. — The  word  "government"  has  no  technical  use 
in  English  constitutional  law,  but  is  commonly  used  to  describe  collec- 
tively the  ministers  of  the  Crown.  Thus  we  talk  of  Mr.  Campbell- 
Bannerman's  Government  or  Administration.  See  Cabinet  ;  Executive 
Government;  Ministry. 
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Government  De   Facto  and   De  Jure.— See  De 

Facto;  De  Jure. 

Government  Securities  and  Stocks.— See  Funds; 
National  Debt.  . 

Government  Stores. — See  Public  Stores. 

Governor. — The  expression  "governor"  in  every  Act  passed 
after  the  commencement  of  the  Interpretation  Act,  1889,  52  &  53  Vict, 
c.  63,  viz.,  on  January  1,  1890  (see  sec.  42  of  the  statute),  unless  a  con- 
trary intention  appears,  means,  as  respects  Canada  and  India  (see 
British  India),  the  governor-general,  and  includes  any  person  for  the 
time  being  having  the  powers  of  the  governor-general ;  and  as  respects 
any  other  British  Possession,  includes  the  officer  for  the  time  being 
administering  the  Government  of  that  possession  (Act  of  1889,  s.  18  (6)). 
As  to  powers  of  colonial  governors,  see  article  Colony;  see  also 
Excellency. 

Grain  Carg'O. — Special  provisions  are  made  by  the  Merchant 
Shipping  Acts  for  the  carriage  of  grain  cargoes  in  British  ships,  and 
foreign  ships  (after  October  1, 1907),  as  next  described.  "  Grain  "  in  the 
Act  means  any  corn,  rice,  paddy,  pulse,  seeds,  nuts,  or  nut  kernels ;  and 
a  "  ship  laden  with  a  grain  cargo "  means  a  ship  carrying  a  cargo  of 
which  the  grain  portion  is  more  than  one-third  of  her  registered  tonnage 
(1894,  s.  456).  Proper  precautions  must  be  taken  to  prevent  grain 
cargo  on  board  British  ships  and  foreign  ships  which  load  grain  cargoes 
in  the  United  Kingdom,  so  long  as  they  are  within  a  port  there,  from 
shifting,  or  the  master  of  the  ship,  and  any  agent  of  the  shipowner  who 
is  charged  with  the  loading  of  the  ship  or  the  sending  of  her  to  sea,  and 
the  owner  of  the  ship  unless  he  took  all  reasonable  means  to  enforce 
such  precautions,  and  was  not  privy  to  the  breach  thereof,  may  be  liable 
to  a  penalty  of  £300  (s.  452;  M.  S.  A.,  1906,  s.  3,  subs.  (1)).  In  the 
case  of  any  foreign  ship  arriving  in  the  United  Kingdom  with  a  grain 
cargo  so  loaded  that  if  she  were  a  British  ship  the  master  would  be 
liable  to  a  penalty  (under  Part  V.  of  the  Act  of  1894),  the  master  is 
liable  to  a  penalty  up  to  £300  (M.  S.  A.,  1906,  s.  3,  subs.  (2)).  Where 
a  British  ship  laden  with  a  grain  cargo  in  the  Mediterranean  or  Black 
Sea  is  bound  for  ports  outside  the  Straits  of  Gibraltar,  or  is  laden  with 
a  grain  cargo  on  the  coast  of  North  America,  certain  precautions 
enumerated  in  the  eighteenth  schedule  to  the  Act  (1894)  to  guard  against 
shifting  must  be  followed,  unless  the  ship  is  loaded  in  accordance  with 
regulations  approved  by  the  Board  of  Trade,  or  is  built  and  loaded  in 
accordance  with  any  plan  approved  by  the  Board  of  Trade.  Xon-com- 
pliance  with  this  provision  is  a  breach  of  the  preceding  section  (452),  and 
subject  to  its  penalties ;  and  compliance  with  it  does  not  exempt  any 
person  from  any  liability,  civil  or  criminal,  for  failure  to  adopt  any 
precautions  which  are  reasonably  required  to  prevent  grain  from  shifting, 
though  not  mentioned  in  the  schedule  (1894,  s.  453). 

Before  such  a  ship  as  those  above  specified  leaves  her  final  port  of 
loading,  or  within  forty-eight  hours  of  that  time,  or  a  foreign  ship  laden 
with  grain  cargo  arrives  at  a  port  in  the  United  Kingdom,  the  master 
must  deliver  to  the  British  consular  officer  or  chief  officer  of  customs 
there,  as  the  case  may  be,  a  notice  stating  the  draught  of  water  and 
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clear  side  (see  Loadline)  of  the  ship  after  loading  her  cargo,  and  the 
kind  of  grain  and  quantity  thereof,  the  mode  in  which  it  is  stowed,  and 
the  precautions  taken  against  shifting;  and  he  must  also  deliver  a 
similar  notice  to  the  proper  officer  of  customs  in  the  United  Kingdom, 
together  with  the  report  required  by  the  Customs  Consolidation  Act, 
1876,  on  the  arrival  of  the  ship  in  the  United  Kingdom,  and  every  such 
notice  must  be  sent  to  the  Board  of  Trade  as  soon  as  practicable.  The 
penalty  for  failure  to  deliver  such  a  notice,  or  for  wilfully  making 
a  false  statement,  or  wilfully  omitting  a  material  particular  therein, 
may  be  £100.  The  Board  may,  by  notice  in  the  London  Gazette  or 
otherwise,  exempt  ships  or  any  class  of  ships  laden  at  a  particular  port 
from  this  liability  (1894,  s.  454;  1906,  s.  3,  subs.  (4)).  In  order  to 
enforce  these  provisions.  Board  of  Trade  officers  may  inspect  any  grain 
cargo  on  board  such  a  British  ship  or  a  foreign  ship  laden  with  grain 
which  discharges  all  or  part  of  her  cargo  at  any  port  in  the  United 
Kingdom  so  long  as  she  is  within  the  United  Kingdom,  or  which  loads 
a  grain  cargo  in  the  United  Kingdom  so  long  as  she  is  within  a  port 
there,  and  they  have  all  the  powers  of  a  Board  of  Trade  inspector  (1894, 
s.  455 ;  1906,  s.  3,  sub-sees.  (1)  and  (3)). 

Grain  Poisoned.— See  Poison. 

Grammar  School  may  be  shortly  defined  as  an  endowed 
school  for  instruction  in  Greek  or  Latin.  Such  in  effect  is  the  purport 
of  the  definition  in  the  Grammar  Schools  Act,  1840,  3  &  4  Vict.  c.  77, 
s.  25.  With  regard  to  the  history  of  grammar  schools  it  may  be 
observed  that  many  which  are  associated  with  the  name  of  Edward  vi. 
were  in  reality  refoundations  by  that  monarch  of  mediaeval  schools. 
(See  A.  F.  Leach,  English  Endoived  Schools  at  the  Reformation,  1897.) 
It  was  formerly  held  by  the  Courts  of  equity  that  there  was  no  power 
in  the  case  of  a  Free  Grammar  School  to  provide  for  instruction  in 
subjects  other  than  Greek  and  Latin  (A.-G.  v.  Whiteley,  1805,  11  Yes. 
241,  per  Eldon,  L.C.),  but  this  rule  was  subsequently  relaxed  (Tudor, 
Laiv  of  Charities,  4th  ed.,  p.  631).  Under  the  Grammar  Schools  Act, 
1840,  3  &  4  Vict.  c.  77,  from  which  certain  named  schools  are  expressly 
exempted,  Courts  of  equity  have  the  power  of  extending  the  system  of 
education  in  grammar  schools  to  "other  useful  branches  of  literature 
and  science  in  addition  to  or  (subject  to  certain  provisions  thereinafter 
contained)  in  lieu  of  the  Greek  or  Latin  languages,  or  such  other 
instruction  as  may  be  required  by  the  terms  of  the  foundation  or  the 
then  existing  statutes"  (s.  1).  But  the  whole  of  the  old  law  as  to 
grammar  schools  has  been  practically  superseded  and  rendered  obsolete 
by  the  Endowed  Schools  Acts,  1869  to  1874,  inasmuch  as  by  the 
Endowed  Schools  Act,  1874,  37  &  38  Vict.  c.  87,  s.  6,  the  Court  can 
only  exercise  jurisdiction  in  such  cases  with  the  consent  of  the  Com- 
mittee of  Council  on  Education,  and  there  appears  to  be  no  instance 
of  such  consent  having  been  obtained. 

For  a  summary  of  the  old  law,  see  Tudor,  Laiv  of  Charities,  4th  ed., 
pp.  630-641 ;  and  as  to  the  present  law,  see  article  Endowed  Schools, 
ante.  It  may  be  noticed  that  under  the  Endowed  Schools  Act,  1869, 
32  &  33  Vict.  c.  56,  s.  8,  subs.  3,  and  the  E.  S.  Act,  1873,  36  &  37  Vict, 
c.  87,  s.  3,  elementary  schools  which  are  grammar  schools  within  the 
meaning  of  the  Grammar  Schools  Act,  that  is  to  say,  grammar  schools 
by  foundation,  or  departments  of  such  schools,  are  expressly  reserved  to 
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the  jurisdiction  created  by  the  Endowed  Schools  Acts.     See  also  article 
Free  School. 

Granaries  are  specially  named  in  the  provisions  of  the  Malicious 
Damage  Act,  1861,  24  &  25  Vict.  c.  97,  as  to  arson  (s.  3),  and  as  to 
riotous  demolition  or  damage  (ss.  11,  12),  and  also  in  11  Geo.  ii.  c.  22; 
36  Geo.  III.  c.  9.  But  these  two  Acts  have  now  only  a  very  limited 
application  to  England  (9  Geo.  iv.  c.  31,  s.  1),  and  are  virtually  super- 
seded by  sec.  39  of  the  Offences  against  the  Person  Act,  1861,  24  &  25 
Vict.  c.  100. 

Grand  Assize. — A  body  of  twelve  recognitors,  elected  by  four 
knights,  chosen  by  the  sheriff  for  that  purpose.  The  Grand  Assize  was 
a  mode  of  determining  a  real  action  (see  Actions),  alternative  to  wager 
of  battle  (see  Battle,  Trial  by).  It  was  in  the  option  of  the  tenant  to 
put  himself  on  the  assize.  If  he  did  so,  he  obtained  a  writ  of  ijeace  to 
the  sheriff,  staying  the  proceedings  in  the  Court  of  the  Lord  or  the 
County  Court,  and  the  assize  returned  its  verdict  to  the  King's  Court 
at  Westminster,  or  in  eyre.  The  question  put  to  the  recognitors  was 
in  this  form :  "  Who  has  the  greater  right  to  the  land — the  tenant  or  the 
demandant  ? " 

Grand  Jury-— See  Jury. 

Grand  Larceny.— See  Larceny. 

Grand  Serjeanty.— See  Tenures. 

Grant. — The  word  in  its  widest  sense  comprehends  any  passing 
of  property  from  one  person  or  set  of  persons  to  another,  and  may  be 
by  word  only,  or  by  writing  or  deed.  In  its  stricter  sense,  however,  it 
is  the  conveyance  of  such  property  as  is  technically  said  to  "  lie  in  grant." 
A  grant,  then,  in  this  sense  is  one  of  the  old  common-law  conveyances. 
It  is  made  by  deed,  and  the  operative  words  in  it  are  do  or  clecli,  or  dcdi 
et  concessi.  A  grant  is  valid  and  effectual  without  livery  of  seisin — this 
being  the  great  and  main  distinction  between  a  grant  and  a  feoffment 
(see  Feoffment).  Accordingly  a  grant  was  the  conveyance  used  by  the 
common  law  for  effectuating  all  transfers  of  estates  not  in  possession, 
and  of  which,  therefore,  there  could  be  no  livery  of  seisin.  Accordingly 
all  estates  in  expectancy  were  conveyed  by  grant ;  so  also  were  heredita- 
ments purely  incorporeal,  as  e.g.  rents,  advowsons  in  gross,  and  the  like, 
for  the  same  reason,  viz.,  that  there  could  be  no  livery  of  them.  This 
species  of  property  was  said  to  lie  in  grant,  as  contrasted  with  property 
of  which  actual  seisin  could  be  delivered,  and  which  was  said  to  lie  in 
livery.  The  Keal  Property  Act,  1845,  8  &  9  Vict.  c.  106,  by  enacting 
(s.  2)  that  after  October  1,  1845,  all  corporeal  tenements  and  heredita- 
ments should,  as  regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery,  made  the 
conveyance  by  grant  applicable  to  all  classes  of  hereditaments  alike, 
and  thereby  greatly  increased  its  use.  After  the  passing  of  the  Act 
conveyancers  made  a  point  of  using  the  word  "  grant "  as  the  operative 
word  in  the  conveyance.  This  was  rendered  unnecessary  by  the  Con- 
veyancing Act,  1881,  44  &  45  Vict.  c.  41,  which  declared  (s.  49)  that  the 
use  of  the  word  "  grant "  should  not  be  necessary  in  order  to  convey 
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^Bfeenements  or  hereditaments,  corporeal  or  incorporeal ;  and  this  section 
I  applies  to  conveyances  made  before  or  after  the  commencement  of  the 
!       Act. 

As  to  grants  of  estates  in  expectancy,  it  may  be  here  remarked  that  to 
perfect  the  grant  of  a  reversion  or  remainder,  the  tenant  of  the  particular 
estate  had  formerly  to  attorn  to  the  grantee.  This  attornment  was 
rendered  unnecessary  by  4  &  5  Anne,  c.  3. 

Construction  of  a  Grant. — It  is  an  old  rule  of  law  that  a  grant 
will  always  be  construed  more  strongly  in  favour  of  the  grantee;  the 
exception  is  where  the  grantor  is  the  Crown,  in  which  case  the  grant 
will  be  construed  against  the  grantee.  The  various  cases  on  this  rule 
are  collected  in  Norton  on  Interpretation  of  Deeds,  cap.  vii. ;  see  also 
A.-G.  V.  British  Museum,  [1903]  2  Ch.  598.  A  grant  will  be  presumed, 
even  from  the  Crown,  where  there  has  been  undisturbed  possession  for 
some  long  time  {Jeffreys  v.  Machu,  1860,  29  Beav.  344;  54  E.  K.  660; 
see  also  Piclcett  v.  Packham,  1868,  L.  E.  4  Ch.  190).  [See  also  Nullum 
Tempus  aut  locus  Occurrit  Eegi.  Where  there  is  a  grant  by  deed  and 
an  exception  out  of  it,  the  exception  is  to  be  taken  as  inserted  for  the 
benefit  of  the  grantor,  and  to  be  considered  in  favour  of  the  grantee 
(Saville  Brothers  v.  Bethell,  [1902]  2  Ch.  523).] 

A  deed  which  may  fail  to  operate  in  its  original  form  is  by  the  Courts 
often  made  to  take  effect  as  a  grant  at  common  law  consistently  with  the 
original  intention  of  the  parties  to  the  deed ;  and  conversely  an  intended 
grant,  ineffectual  as  a  deed  of  grant,  is  made  to  take  effect  as  a  covenant 
to  stand  seised,  e.g.  Doe  d.  Lewis  Leivis  v.  Bees  Davies,  1837,  2  Mee.  &  W. 
503 ;  see  also  note  at  p.  512 ;  46  E.  E.  675.  As  to  the  doctrine  of  the 
implied  warranty  of  title  raised  by  the  use  of  the  word  "  grant "  in  a 
conveyance:  if  such  a  warranty  were  raised  at  all  it  was  a  personal 
warranty  only  and  did  not  affect  the  grantor's  heir.  The  learning  on  the 
subject  is  dealt  with  exhaustively  in  the  note  to  Co.  Litt.  384(2,  by 
Hargrave  and  Butler.  Any  such  implied  warranty,  if  any,  was  abolished 
by  the  Eeal  Property  Act,  1845,  8  &  9  Vict.  c.  106,  which  provides 
(s.  4)  that  the  word  "  give  "  or  the  word  "  grant "  in  a  deed  executed 
after  the  1st  October  1845  shall  not  imply  any  covenant  in  law  in 
respect  of  any  tenements  or  hereditaments  except  so  far  as  the  word 
"give"  or  "grant"  may  by  force  of  any  Act  of  Parliament  imply  a 
covenant. 

The  Acts  of  Parliament  referred  to  in  the  latter  part  of  the  section 
are  probably:  6  Anne,  c.  62  (s.  30);  8  Geo.  n.  c.  6  (s.  35);  8  &  9  Vict, 
c.  18  (s.  132).  By  force  of  the  first  two  of  these  enactments  the  words 
Grant,  Bargain,  and  Sale  in  deeds  affecting  lands  situate  in  the  East 
and  North  Eidings  of  Yorkshire  were  equivalent  to  express  covenants 
for  title.  These  Acts  are,  however,  repealed  by  the  Yorkshire  Eegistries 
Act,  1884,  47  &  48  Vict.  c.  54. 

By  virtue  of  sec.  132  of  8  &  9  Vict.  c.  18  (the  Lands  Clauses  Consoli- 
dation Act,  1845),  in  every  conveyance  of  lands  to  be  made  by  the 
promoters  of  an  undertaking  under  the  Act,  the  word  "  grant "  shall, 
except  so  far  as  restrained  or  limited  by  express  words  contained  in  any 
such  conveyance,  operate  as  express  covenants  by  the  promoters  of  the 
undertaking,  and  their  successors,  or  their  heirs,  executors,  adminis- 
trators, and  assigns,  as  the  case  may  be,  with  the  grantees  and  their 
successors,  heirs,  executors,  and  assigns,  to  the  effect  set  out  in  the 
section.  The  covenants  are  the  usual  ones  for  (1)  right  to  convey ;  (2) 
quiet   enjoyment ;    (3)  freedom  from  incumbrances ;    and  (4)  further 
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assurance.     It  will  be  noticed,  too,  that  the  covenants  are  not  personal 
like  those  formerly  implied  by  law. 

Grant  Lost. — (See  also  Prescription).  The  existence  of 
certain  rights  as  easements  is  supported  in  law  by  presumption  of  a 
lost  grant,  or  agreement,  or  an  implied  covenant,  where  the  right 
asserted  is  proved  to  have  been  long  enjoyed,  and  the  person  against 
whom  it  is  claimed  might  have  interrupted  or  prevented  the  exercise  of 
the  right  with  respect  to  which  it  is  presumed  {Chastey  v.  AcMand,  [1895] 
2  Ch.  389,  at  397 ;  [1897]  A.  C.  155).  Kesort  to  this  presumption  is  had 
in  cases  in  which  immemorial  user  or  common-law  prescription  cannot 
be  proved,  and  in  which  no  statutory  prescription  by  user  for  a  specified 
period  has  been  applied.  The  presumption  can  only  apply  in  a  case  in 
which  the  grant  could  have  a  legal  origin  {Dalton  v.  Angus,  1881,  6  App. 
Cas.  740 ;  Goodman  v.  Saltash  (Mayor),  1882,  7  App.  Gas.  633 ;  Halliday 
V.  Philliijs,  [1891]  A.  C.  228;  TilUiry  v.  Silva,  1890,  45  Ch.  D.  92; 
Haigh  v.  West,  [1893]  2  Q.  B.  19  ;  Simmon  v.  Godmanchester  Cormration, 
[1897]  A.  C.  696). 

Before  the  Common  Law  Procedure  Act  1852,  the  plea  of  a  lost 
grant  had  to  specify  the  particulars  of  the  alleged  lost  deed  as  to  the 
date  and  names  of  the  parties  {Hendij  v.  Stephenson,  1835,  3  Ad.  &  E. 
554,  583,  586,  and  see  Form  I.  below,  adapted  from  Camijbell  v.  Wilson, 
1803,  3  East,  294 ;  7  E.  E.  462.  This  is  no  longer  necessary,  provided 
fair  notice  of  the  issues  intended  to  be  raised  is  given,  and  a  plea  in 
Form  11.  below  would  be  sufficient  if  it  gave  rise  to  no  ambiguity  (see 
Palmer  v.  Guadagni,  [1906]  2  Ch.  494 ;  Duke  of  Norfolk  v.  Arhuthnot, 
1879,  4  C.  P.  D.  290,  293 ;  5  C.  P.  D.  390 ;  Brown  v.  Dunstable  Corpora- 
tion, [1899]  2  Ch.  380). 
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Forms  of  Pleading  Lost  Grant  as  a  Defence  to  an  Action 
OF  Trespass. 

I. 

Defence  of  a  Private  Way  hy  alleging  a  Non-existing  Gh-ant. 

That,  long  before  the  alleged  trespass,  B.  G.  was  seised  in  fee  of  the 
locus  in  quo,  of  which  the  plaintiff  is  now  seised  in  fee,  and  that  one 
J.  W.  under  whom  the  defendant  made  title  by  devise  (or  as  may  he) 
was  at  the  same  time  seised  in  fee  of  an  adjoining  close  X,  Z,,  and  that 
by  deed,  lost  by  time  and  accident,  B.  G.,  in  consideration  of  a  com- 
petent sum,  granted  to  J.  AV.  and  his  heirs  a  way  from  the  said  Stores 
Lane,  into,  through  and  over  the  locus  in  quo  to  J.  W.'s  last-mentioned 
close  at  all  times,  &c.,  for  the  occupation  of  the  said  close. 

IL 

That  by  a  deed  (now  lost)  the  owners  in  fee-simple  of  N.  Wood 
granted  the  right  of  way  to  G.'s  predecessors  in  title. 

Note. — Where  the  defendant  is  a  tenant,  the  seisin  and  right  of 
way  must  be  alleged  to  be  in  the  person  so  seised  for  himself  and 
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his  tenants,  also  the  demise  to  the  tenant  must  be  pleaded,  and  that 
he  entered  and  exercised  the  right. 


Gravel  ;  Gravel  -  Pits. — Gravel  is  not  to  be  taken  from  any 
Crown  forests,  woods,  or  woodlands  by  any  surveyor  of  highways  or  other 
persons  without  the  consent  in  writing  first  obtained  of  the  Commis- 
sioners of  Woods  and  Forests  (Crown  Lands  Act,  1829, 10  Geo.  iv.  c.  50, 
s.  106);  and  it  is  not  to  be  taken  compulsorily  for  land  hired  as  Allot- 
ments by  Parish  Councils  (Local  Government  Act,  1894,  56  &  57  Vict. 
c.  73,  s.  10  (9)).  The  Sale  of  Exhausted  Parish  Lands  Act,  1876,  39  &  40 
Vict.  c.  62,  provides  for  the  sale  of  exhausted  gravel-pits  allotted  for  the 
repair  of  highways  (s.  1),  and  see  Highw^ays. 

Gravestone. — See  Tombstone. 

Gray's  Inn. — See  Inns  of  Court. 

Grazing"  (see  also  Pasture  and  Pasturage). — 1.  The  right  to 
take  the  herbage  in  alieno  solo  by  the  mouths  of  the  tenant's  cattle  is 
an  ordinary  incident  of  copyhold  tenure.  It  arises  (1)  as  to  lammas 
lands  which  are  held  in  common  during  part  of  the  year ;  (2)  as  to  the 
wastes  of  the  manor.  It  is  sometimes  called  beast-gait  or  cattle-gait,  i.e. 
the  right  for  cattle  to  go  on  land  of  others. 

2.  The  right  of  grazing  at  the  side  of  highways  or  on  roadside  wastes 
is  presumed  to  belong  to  the  adjoining  owners  bisque  ad  ineditiiii  fihtm  vice, 
in  whom  the  herbage  is  vested.  This  right  is  not  destroyed  by  the 
Local  Government  Acts,  1888  and  1894  {Curtis  y.  Kesteven  County  Council y 
1890,  45  Ch.  D.  504),  which  merely  enable  the  local  authorities  to 
prevent  encroachments.  The  presumption  may  be  ousted  by  the  terms 
of  Inclosure  Acts  setting  out  the  road,  or  by  evidence  of  the  exercise  of 
the  right  by  other  persons  {Haigh  v.  West,  [1893]2Q.  B.  19;cf.  Neaverson 
V.  Feterhorough  R.  D.  Council,  [1901]  1  Ch.  22). 

Where  a  highway  has  become  a  street,  the  urban  district  council  is 
said  to  have  authority  to  let  the  grazing  right  {Coverclcde  v.  Charlton y 
1879,  4  Q.  B.  D.  104).  But  the  authority  of  this  case  is  somewhat 
impaired  by  Tunbridge  Wells  (Mayor)  v.  Baird,  [1896]  A.  C.  434.  The 
adjoining  owner  is  entitled  to  impound  animals  which  he  finds  feeding 
on  his  side  of  the  road  (Glen,  Highways,  2nd  ed.,  614),  but  must  exercise 
lis  grazing  rights  so  as  not  to  interfere  with  the  public  use  of  the  high- 
ray,  and  if  he  lets  his  cattle  stray  is  subject  to  sec.  25  of  the  Highway 
.ct,  1864,  27  &  28  Vict.  c.  101  (Lawrence  v.  King,  1868,  L.  E.  3  Q.  B. 
;45 ;  Golding  v.  Stocking,  1869,  L.  E.  4  Q.  B.  516). 

[Authorities. — Pratt  on  Highways,  15th  ed.,  1893,  54-59  et  passim; 
rlen  on  Highways,  2nd  ed.,  46,  58,  343 ;  Hunter  on  Open  Spaces,  1896, 
;01-317.] 

Great  Britain  is  the  United  Kingdoms  of  England  and 
[Scotland  since  1707  (5  &  6  Anne,  c.  8,  art.  1).  It  is  called  an  incorporate 
Union  (Wheaton's  Internationcd  Law,  p.  69).  A  bequest  to  the  Chan- 
cellor of  the  Exchequer  for  the  time  being,  "  to  be  by  him  appropriated 
to  the  benefit  and  advantage  of  my  beloved  country  Great  Britain,"  was 
held  to  be  a  good  charity  (Nightingale  v.  Goulbourn,  16  L.  J.  Ch.  270 ; 
17  ibid.  296 ;  5  Hare,  484;  2  Phil  594). 
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The  terms  or  expressions  used  in  treaties  and  protocols — "  The  Law 
of  Great  Britain,"  or  "  In  accordance  with  British  Law  " — it  is  unques- 
tionably English  law  that  has  to  be  applied  (Hall's  Foreign  Juris- 
prudence of  the  British  Crown,  p.  165,  note). 

It  is  further  pointed  out  by  that  learned  author  that  in  view  of  the 
variation  of  laws  in  different  parts  of  the  United  Kingdom  and  of  the 
inaccuracy  with  which  different  terms  are  sometimes  applied,  the  phrase 
"  law  of  Great  Britain  "  excludes  the  law  of  Ireland. 

See  Britain  ;  British  Law  ;  England  ;  Union,  Acts  of  ;  United 
Kingdom. 

Great  Seal. — From  very  early  times  in  our  national  history 
grants  by  the  Sovereign  of  lands,  honours,  franchises  and  the  like  have 
been  authenticated  by  the  affixing  to  them  of  a  seal,  called,  to  distinguish 
it  from  certain  other  seals,  the  Great  Seal.  This  seal  is  always  under 
the  control  and  in  the  custody  of  the  Lord  Chancellor  for  the  time  being, 
except  on  the  rare  occasions  when  it  has  been  entrusted  to  a  Lord  Keeper, 
or  put  in  commission,  that  is,  delivered  to  several  persons,  usually  three, 
who  are  collectively  responsible  for  its  use.  The  last  Lord  Keeper  was 
Sir  Robert  Henley  (afterwards  Lord  Chancellor  ISTorthington)  in  the  reign 
of  George  ii.,  and  the  last  instance  of  Commissioners  of  the  Great  Seal 
being  appointed  occurred  in  1850,  when  Lord  Langdale,  then  Master  of 
the  Rolls,  Vice- Chancellor  Shad  well,  and  Baron  Rolfe  were  sworn  in  as 
such  Commissioners,  the  seal  itself  being  delivered  to  Lord  Langdale  as 
First  Commissioner.  Delivery  of  the  seal  by  the  Sovereign  to  the  Lord 
Chancellor  confers  upon  him  all  the  powers  of  his  office  in  the  same  way 
as  delivery  of  the  secretarial  seals  invests  the  Secretaries  of  State  with 
their  powers. 

By  article  24  of  the  Act  of  Union  between  England  and  Scotland  it 
was  enacted  that  there  should  be  one  Great  Seal  for  the  United  Kingdom, 
and  by  sec.  9  of  the  Act  of  Security  and  Succession  (6  Anne,  c.  41)  it 
was  provided  that  the  Great  Seal  in  existence  at  the  time  of  the  demise 
of  the  Sovereign  should  be  used  as  the  seal  of  his  or  her  successor  until 
such  successor  should  otherwise  direct.  A  new  seal  is,  however,  made 
for  each  Sovereign,  and  sometimes  there  are  several  in  the  course  of  a 
long  reign.  When  a  new  one  is  made,  it  is  first  laid  on  the  table  at 
a  meeting  of  the  Privy  Council,  and  when  approved  is  touched  by  the 
Sovereign  and  intrusted  to  the  Lord  Chancellor ;  at  the  same  time  the 
former  seal  is  broken,  or  "  damasked,"  as  it  is  called,  by  the  Sovereign 
giving  it  a  gentle  blow  with  a  hammer,  after  which  it  is  supposed  to  be 
broken  and  to  have  lost  all  its  virtue ;  it  is  then  returned  to  the  Chan- 
cellor (see  Campbell's  Lives  of  the  Lord  Chancellors,  1845  ed.,  vol.  i.  p.  26, 
and  note ;  and  Wyon,  The  Great  Seals  of  England,  Introd.  p.  xv.). 

By  the  Great  Seal  Act,  1884,  a  warrant  under  His  Majesty's  Royal 
sign-manual,  countersigned  by  the  Lord  Chancellor,  or  one  of  the  prin- 
cipal Secretaries  of  State,  or  two  of  the  Commissioners  of  the  Treasury, 
is  necessary  for  passing  any  instrument  under  the  Great  Seal,  unless 
where  before  the  Act  the  fiat  of  the  Lord  Chancellor  or  other  authority 
was  sufficient.  Such  authorisation  may  thus  be  given  by  a  fiat  of  the 
Lord  Chancellor,  or  by  the  Speaker's  warrant  (for  the  issue  of  writs  for 
elections  to  vacant  seats  in  the  House  of  Commons),  or  by  an  Order  in 
Council,  or  by  a  sign-manual  warrant  properly  countersigned  (Anson, 
Law  and  Custom  of  the  Constitution,  Part  II.,  "The  Crown,"  pp.  51 
et  seq.). 
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^m  Prior  to  the  Crown  Office  Act,  1877,  the  Great  Seal  was  required  to 
^be  affixed  to  a  great  number  of  documents,  but  that  statute  empowered 
a  committee  of  the  Privy  Council  to  direct  the  use  of  wafer  seals, 
bearing  the  same  device  as  the  Great  Seal,  for  the  authentication  of 
various  classes  of  instruments ;  such  wafer  seal  to  be  kept  in  the  same 
custody  and  to  have  the  same  effect  as  the  Great  Seal.  Under  the 
powers  thus  conferred,  rules  were  issued  in  1878  prescribing,  inter  alia, 
that  royal  proclamations,  royal  assent  commissions,  writs  of  summons 
to  peers  to  attend  Parliament,  writs  of  attendance  addressed  to  judges, 
the  Attorney-General  and  Solicitor-General,  writs  for  election  of 
members  of  Parliament,  commissions  to  open  and  prorogue  Parliament, 
and  various  letters  patent  should  have  the  wafer  great  seal  attached, 
but  that  if  in  any  case  it  should  be  found  more  convenient  to  pass  any 
of  the  particularised  documents  under  the  Great  Seal  itself,  the  Lord 
Chancellor  might  give  directions  accordingly  (London  Gazette,  March  5 
and  August  13, 1878). 

Thus  since  the  Statute  of  1877  the  use  of  the  Great  Seal  has  been 
much  more  restricted ;  it  is  still,  however,  used  on  various  instruments, 
e.g.  in  letters  patent  creating  peers  and  appointing  judges  of  the  High 
Court. 

Letters  patent  for  inventions  which  formerly  were  passed  under  the 
Great  Seal  are  now  sealed  with  the  Patent  Office  seal,  which  is  declared 
to  have  the  same  effect  as  if  the  Great  Seal  were  affixed  (Patents  Act, 
1883,  s.  12).     See  Edmunds,  Patents,  2nd  ed.,  pp.  1,  2. 

Forging  or  counterfeiting  the  Great  Seal  is  felony  punishable  with 
imprisonment  or  penal  servitude  (Forgery  Act,  1861,  s.  1). 

Greece. — The  kingdom  of  Hellas  has  an  area  of  25,000  square 
miles — about  half  as  big  again  as  that  of  Wales. 

Constitution. — Greece,  which  had  been  an  Ottoman  province  since 
the  beginning  of  the  sixteenth  century,  gained  its  independence  in  1829, 
and  by  the  protocol  of  London  (Hertslet's  Map  of  Europe  hy  Treaty, 
vol.  ii.  p.  804)  was  declared  a  kingdom  under  the  joint  protection .  of 
Great  Britain,  France,  and  Eussia.  Under  the  Constitution  of  November 
16/28,  1864  (Hertslet's  State  Papers,  vol.  Ivi.  572),  the  legislative  power 
is  in  a  single  Assembly — the  Bule,  elected  by  manhood  suffrage. 
There  must  be  a  quorum  of  one-half  of  the  235  members  at  each  sitting 
of  the  Assembly,  and  an  absolute  majority  of  the  members  is  essential  to 
the  passing  of  a  Bill.     The  BuM  cannot  alter  the  constitution  itself. 

By  law  of  July  17,  1899  (N.  S.),  the  kingdom  is  divided  into  26 
monarchies  or  provinces,  which  are  again  subdivided  into  69  districts 
and  450  communes. 

By  Convention  of  March  1898  (scheduled  to  61  &  62  Vict.  c.  4,  which 
was  passed  to  give  effect  to  it)  the  three  protecting  Powers  guaranteed 
a  Greek  loan  of  £6,800,000. 

The  island  of  Crete,  which  passed  in  1669  from  Venetian  to  Ottoman 
rule,  was  till  1898  a  Turkish  vilayet  (see  Ottoman  Empire).  It  is  now 
an  autonomous  State  under  a  High  Commissioner  (Prince  George  of 
Greece)  appointed  by  Great  Britain,  Eussia,  France,  and  Italy.  Under 
the  constitution  of  April  28,  1899  {ibid.,  vol.  xciv.  p.  1323)  there  is  a 
single  Assembly  or  Bule  consisting  of  74  deputies,  of  whom  64  are 
elected,  the  remaining  10  being  appointed  by  the  High  Commissioner. 
The  system  of  election  provides  for  the  representation  of  minorities. 

Laws. — A  new  Civil  Code  based  on  Saxon   and  Italian  law  has 
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recently  been  drawn  up  by  a  commission  of  jurists.  The  commercial 
code  is  identical  with  that  of  France. 

Application  of  British  Statutes. — Greece  is  not  a  party  to  the  Berne 
Copyright  Convention,  but  in  accordance  with  a  declaration  of  July  27, 
1894  (Hertslet's  State  Papers,  vol.  Ixxxvi.,  p.  54)  the  provisions  of  sec.  103 
of  the  Patents,  Designs,  and  Trade  Marks  Act,  1883,  have,  by  Order  in 
Council  (St.  E.  &  0.,  Eev.  1904,  vol.  ix.,  "  Patents,"  etc.,  p.  14),  been 
applied  to  Greece — so  far  as  regards  trade  marks  and  designs. 

Provision  has  been  made  by  Order  in  Council  {ibid.,  vol.  viii., 
"  Merchant  Shipping,"  p.  80)  for  the  apprehension  of  seamen  deserting 
from  merchant  ships  of  Greece. 

The  British  Eegulations  of  1896  for  preventing  collisions  at  sea  apply 
to  Grecian  ships,  whether  within  British  jurisdiction  or  not  {ibid.,  p.  285). 
The  British  rules  as  to  tonnage  measurement  have  {ibid.,  p.  7)  been 
similarly  applied,  with  the  result  that  Grecian  ships  need  not  be 
remeasured  in  any  port  or  place  in  His  Majesty's  dominions. 

Greenhouse. — See  Glass-houses. 

Green  Silver. — A  customary  yearly  payment  of  Jd.  made  by 
tenants  of  the  manor  of  Writtle  in  Essex,  whose  front  door  opened  on 
Greenbury  (Cowel  and  Jacob,  s.v.).  Writtle  was  at  one  time  a  forest 
and  ancient  Crown  demesne  (see  Fisher,  Forest  of  Essex,  1887,  pp.  3,  15, 
17,  24,  343).  The  payment  suggests  the  existence  of  some  grant  either 
of  a  village  green  or  of  some  right  of  vert  in  the  old  forest  (see  Hunter 
on  Open  Spaces,  2nd  ed.,  pp.  205-220 ;  Forbes  v.  Ecclesiastical  Commis- 
sioners, 1872,  L.  E.  15  Eq.  51). 

Greenwich  Hospital  was  founded  in  1694  for  the  relief  of 
disabled  seamen  of  the  royal  navy.  The  idea  seems  to  have  originated 
with  James  ii.  See  1  Jac.  ii.  c.  18,  which  transferred  the  proceeds  of  a 
duty  on  foreign-built  ships  to  the  Trinity  House  for  relief  of  decayed 
seamen. 

Property  and  Management. — It  was  endowed  by  William  and  Mary 
with  land,  part  of  the  manor  of  East  Greenwich.  In  1700  (12  &  13 
Will.  III.  c.  13,  s.  6)  William  iii.  was  empowered  to  make  additional 
grants  out  of  the  manor  of  East  Greenwich.  In  1705  (4  &  5  Anne,  c.  23, 
s.  14)  the  proceeds  of  the  estate  of  William  Kidd,  the  pirate,  were 
devoted  to  the  same  cause;  and  in  1710  (9  Anne,  c.  17,  s.  2,  and  c.  27) 
provision  was  made  for  applying  part  of  the  London  coal  duties  and  of 
other  duties  in  support  of  the  hospital  and  for  the  management  of  the 
hospital,  and  to  regulate  eligibility  of  pensioners.  In  1735  (8  Geo.  ii. 
c.  29)  and  1738  (11  Geo.  ii.  c.  30)  grants  were  made  to  the  hospital  of 
the  proceeds  of  the  estate  of  the  attainted  Earl  of  Derwentwater.  In 
1748  (22  Geo.  ii.  c.  52)  these  parts  of  the  Derwentwater  estates  there 
specified  were  vested  for  an  estate  of  fee-simple  absolute  in  trustees  on 
trust  for  the  hospital.  By  sec.  2  of  the  Act  the  manor  of  Alston  Moor 
in  Cumberland  was  also  transferred  from  the  Crown  to  the  Commis- 
sioners, which  explains  the  continued  existence  of  this  Court  under  the 
Admiralty.     See  Infekior  Courts. 

An  Act  of  1752  (25  Geo.  ii.  c.  42)  gave  the  Commissioners  further 
powers  as  to  purchase  of  land,  etc.,  for  completing  the  hospital. 

The  powers  of  management,  lease,  and  sale  were  supplemented  in 
1777  (18  Geo.  iii.  c.  29)  as  to  exchange  of  certain  lands  and  as  to  the 
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grant  of  mineral  leases.  Mineral  leases  are  further  regulated  by  8  &  9 
Vict.  c.  22,  s.  37. 

In  1775,  December  6,  letters  patent  were  issued  incorporating  the 
Commissioners  of  the  hospital,  and  in  1776  (16  Geo.  iii.  c.  24)  the 
properties  vested  in  trust  for  the  hospital  were  transferred  to  the  new 
corporation. 

The  Acts  of  1820  (1  Geo.  iv.  c.  106)  and  1829  (10  Geo.  iv.  c.  25,  ss.  35, 
26)  regulate  the  exercise  of  the  ecclesiastical  patronage  incident  to  the 
property  thus  vested,  and  vest  it  in  the  Admiralty.  The  benefices 
specified  had  been  in  1811  (51  Geo.  ill.  c.  cxiv.)  reserved  for  navy 
chaplains.  The  Act  of  1820  permits  them  on  presentation  to  keep  their 
half-pay. 

In  1829  (10  Geo.  iv.  cc.  25,  26)  the  Act  of  1776  was  repealed,  and  a 
new  statutory  scheme  made,  whereby  the  affairs  of  the  hospital  proper 
were  vested  in  Commissioners,  but  the  receipt,  payment,  and  manage- 
ment of  naval  prize  and  pension  was  transferred  to  the  Admiralty  (see 
Prize),  who  were  also  given  a  general  control  over  the  hospital  and  the 
appointments  of  all  officers  (except  the  governor,  lieutenant-governor, 
and  commander)  (see  St.  R.  &  0.).  The  Commissioners  were  in  1845 
(8  &  9  Vict.  c.  22),  1849  (12  &  13  Vict.  c.  28),  and  1850  (13  &  14  Vict. 
0.  24),  given  additional  powers  as  to  the  management  of  the  hospital 
estates  and  of  Greenwich  market  vested  in  them  under  a  title  derived 
from  William  ill.  in  1700,  and  there  set  out. 

The  Acts  hitherto  mentioned,  though  passed  as  public  and  general, 
are  not  printed  in  the  revised  statutes,  being  treated  as  of  a  local  and 
personal  or  private  character. 

In  1865  (28  &  29  Vict.  c.  89)  the  Act  of  1829,  except  as  to  ecclesias- 
tical patronage,  was  repealed,  and  the  government  of  the  hospital  is  now 
regulated  by  the  Greenwich  Hospital  Acts,  1865  to  1898  (see  Short 
Titles  Act,  1896),  which  are  treated  and  printed  as  public  Acts.  The 
government  and  property  of  the  hospital  vests  in  the  exclusive  control 
of  the  Admiralty  (1865,  ss.  22-46 ;  1883,  c.  32,  s.  8),  which  appoints, 
pays,  and  regulates  the  staff  (ss.  11-19;  1869,  c.  44,  s.  15),  manages  the 
hospital  schools,  and  determines  the  amounts  and  conditions  of  grant  of 
hospital  pensions  or  out-pensions  (1865,  s.  20;  35  &  36  Vict.  c.  67,  s.  8). 
As  to  hospital  stores,  see  Public  Stores. 

The  actual  management  is  intrusted  to  a  Lord  Commissioner  or 
secretary  of  the  Admiralty  as  directed  by  Admiralty  minutes  (1885, 
c.  42,  s.  6).  The  expenditure  under  the  Acts  is  now  defrayed  in  the 
first  instance  out  of  the  separate  hospital  account  kept  under  the  Act 
of  1869  (c.  44,  s.  8),  and  any  deficiency  is  made  up  by  the  Paymaster- 
General  (1885,  c.  42,  s.  2).  Annual  accounts  and  estimates  are  laid 
before  Parliament  by  the  Admiralty  (1865,  c.  89,  ss.  47,  49 ;  1881,  c.  42, 
s.  4 ;  1885,  c.  42,  ss.  3,  4),  and  the  accounts  are  subject  to  audit  by  the 
Auditor-General  (1868,  c.  39,  s.  46).  Besides  the  revenues  of  its  landed 
and  other  property,  the  hospital  receives  one-fourth  of  all  freights  for 
treasure  conveyed  in  King's  ships  (Order  in  Council,  August  10,  1888). 

Under  the  powers  of  management,  etc.,  the  Admiralty  have  applied 
much  of  the  buildings  of  the  hospital  for  purposes  of  the  navy,  quite 
independent  of  its  original  design  (1869,  c.  44,  s.  7). 

Pensions,  etc. — A.  The  benefits  granted  from  the  hospital  funds  fall 
into  the  following  classes : — 

(a)  Permanent  or  temporary  admission  to  the  benefits  of  the  hospital 
of  non-commissioned  officers  or  men  of  the  royal  navy,  or  marines  not  in 
VOL.  VI.  27 
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receipt  of  naval  pensions  but  discharged  as  invalided  from  disease  or 
wounds  contracted  or  received  in  the  service  of  the  Crown,  or  infirm  or 
helpless.  The  benefits  may  be  received  either  at  Greenwich  Hospital 
or  at  a  naval  hospital  or  infirmary  (1869,  c.  44,  ss.  3,  4).  Since  61  &  62 
Vict.  c.  24  (by  sec.  3  of  that  Act)  officers  and  men  may  be  sent  to  any 
infirmary,  whether  naval  or  not. 

(b)  Permanent  admission  on  the  establishment,  and  to  the  benefits  of 
the  hospital  as  inmates,  of  persons  entitled  to  naval  pensions  while  they 
are  inmates ;  the  naval  pensions  are  not  paid  to  them  but  to  the  hospital 
account  (1869,  c.  44,  ss.  11).  Maintenance  outside  the  hospital  may  be 
substituted  for  this  (1869,  c.  44,  s.  5). 

(c)  Greenwich  Hospital  out-pensions  to  persons  entitled  to  the 
benefits  of  the  hospital  (1865,  c.  89,  s.  5;  1869,  c.  44,  ss.  5,  11).  The 
maximum  limit  of  pension  has  been  raised  from  £36,  10s.  to  £45, 
12s.  6d.  per  year  by  61  &  62  Vict.  c.  24,  s.  4. 

(d)  Greenwich  Hospital  out-pensions,  now  called  naval  pensions 
(1865,  c.  73 ;  c.  89,  s.  7 ;  see  Admiralty  Eegs.). 

(e)  Life  annuities  for  masters  and  seamen  of  the  mercantile  marine 
who  have  contributed  6d.  per  mensem  out  of  wages  to  support  the 
hospital  (1872,  c.  67,  ss.  2,  3). 

(/)  Education  and  maintenance  of  sons  or  daughters  of  deceased 
or  incapacitated  warrant  officers,  non-commissioned  officers,  petty  officers, 
and  men,  and  of  sons  or  daughters  of  deceased  or  distressed  commissioned 
officers,  and  of  the  men  of  naval  volunteers  killed  or  drowned  in  service 
of  the  Crown  (1872,  c.  67,  ss.  4,  5,  6,  7 ;  1883,  c.  32,  ss.  3,  4).  The 
maximum  is  prescribed  by  Order  in  Council  made  in  1885  (under  1885, 
c.  42,  s.  5). 

(g)  Pensions  to  widows  and  allowances  to  children  of  non-commis- 
sioned officers  and  men  of  the  royal  navy  or  marines  killed  or  drowned 
in  the  service  of  the  Crown  or  on  life-boat  service,  or  men  of  the  royal 
naval  volunteers  or  artillery  volunteers,  or  in  the  seamen  pensioners 
reserve  killed  or  drowned  in  the  service  of  the  Crown  (1883,  c.  32,  s.  2). 

Assignments  of  the  pensions  above  named  are  void  (1865,  c.  73,  s.  4, 
and  c.  89,  s.  8). 

A  large  power  of  legislation  and  regulation  by  Orders  in  Council  is 
given  by  these  Acts.  The  orders  are  published  in  the  official  edition  of 
the  King's  Eegulations  and  Admiralty  Instructions,  and  the  Admiralty 
Orders  in  Council,  5  vols. 

The  provisions  of  the  Acts  of  1865  (cc.  73,  111,  124)  as  to  marine 
pay  and  pensions,  property  of  deceased  seamen  and  marines,  and 
Admiralty  powers,  were  applied  in  1884  (c.  44,  s.  2)  both  to  naval 
pensions  and  to  Greenwich  Hospital  pensions,  gratuities,  and  allow- 
ances. Orders  in  Council  under  the  latter  Acts  have  been  made  which 
are  published  in  St.  R  &  0. 

B.  The  corporation  of  naval  knights  of  Windsor  was  dissolved  in 
1892,  and  its  property  transferred  to  the  Admiralty  for  administration, 
but  not  for  merger  with  the  property  and  revenues  of  Greenwich 
Hospital.  It  is  applied  in  granting  pensions  to  retired  officers  of  the 
rank  of  lieutenant  in  the  navy,  or  officers  retired  from  the  active  hst, 
or  lieutenants  with  the  rank  of  commander  (55  &  56  Vict.  c.  34). 

Greenwich   IVIean  Time  (in   Law).— Whenever  any 

expression  of  time  occurs  in  any  Act  of  Parliament,  deed,  or  other  legal 
instrument,  the  time  referred  to,  unless  it  is  otherwise  specifically  stated, 
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is  to  be  held  in  the  case  of  England  and  Scotland  to  be  Greenwich  mean 
time  and  in  Ireland  to  be  Dublin  mean  time  (see  Statutes  (Definition  of 
Time)  Act,  1880,  43  and  44  Vict.  c.  9).  This  provision  seems  to  apply- 
to  statutes  and  documents  passed  or  made  either  before  or  after  August 
2,  1880,  but  its  precise  application  is  not  clear.  There  is  no  doubt  that 
the  Act  is  inapplicable  where  time  is  defined  by  reference  to  sunset  or 
sunrise,  for  this  point  was  decided  in  Gordon  v.  Gann,  1889,  80  L.  T.  20, 
in  which  it  was  held  that  the  time  fixed  for  carrying  a  light  on  a  bicycle 
or  other  carriage  by  the  Local  Government  Act,  1888,  51  &  52  Vict, 
c.  41,  s.  85,  namely,  from  one  hour  after  sunset  to  one  hour  before  sunrise, 
was  to  be  determined  according  to  the  time  of  the  setting  and  rising  of 
the  sun  at  the  place  where  the  carriage  or  bicycle  was  being  used. 
Before  the  Statutes  (Definition  of  Time)  Act,  it  was  held  that  the  time 
"  10  A.M."  announced  for  the  sitting  of  the  Assize  Court  at  Dorchester 
meant  10  A.M.  according  to  the  mean  time  of  the  place  where  the  Court 
was  to  sit,  and  not  Greenwich  mean  time  (Gurtis  v.  March,  1859,  3 
H.  &  N.  868).  In  that  case  the  judge  sat  at  10  a.m.  by  the  Court  clock, 
which  was  set  by  Greenwich  mean  time.  The  defendant's  counsel  not 
being  in  Court,  the  plaintiff's  counsel  commenced  to  open  the  case.  The 
judge,  however,  gave  judgment  for  the  plaintiff,  and  proceeded  with  the 
next  case.  At  10.3  a.m.  by  the  Court  clock,  and  10  A.M.  by  the  town 
clock,  which  was  the  correct  local  mean  time,  the  defendant's  counsel 
arrived  and  claimed  to  have  his  case  heard,  but  was  refused.  On  appeal 
a  new  trial  was  ordered.  The  judgment  in  that  case  now  possesses  a 
special  interest,  both  as  showing  the  great  legal  and  material  importance 
which  may  attach  to  the  ascertainment  of  the  true  time  of  the  occur- 
rence of  some  ordinary  event  of  life ;  and  as  being  based  on  the 
assumption  that  time  of  day  is  a  fact  of  nature,  which  cannot  be 
regulated  or  altered  for  convenience  because  it  happens  to  differ  in 
different  places. 

On  the  hearing  of  the  appeal  in  Gurtis  v.  March,  uhi  sup,,  a  sugges- 
tion was  made  that  the  Town  Council  of  Dorchester  had  adopted 
Greenwich  mean  time  as  the  time  of  the  place.  Pollock,  C.B.,  in  his 
judgment  said,  "If  a  town  council  had  power  to  declare  Greenwich 
mean  time  to  be  the  time  of  the  place,  they  might  make  a  man  born  on 
a  different  day  from  that  on  which  he  was  really  born.  Or-  suppose  that 
by  Act  of  Parliament  a  person  was  bound  to  go  out  of  office  on  a 
particular  day,  the  town  council  by  altering  the  time  might  put  him  out 
of  office  to-day  instead  of  to-morrow.  So  if  a  person  is  entitled  to  a 
bonus  from  an  insurance  office,  in  the  event  of  his  living  to  a  certain 
period,  that  must  be  decided,  not  by  the  town  council  adopting  Green- 
wich time,  but  by  the  mean  time  of  the  place.  Ten  o'clock  is  ten  o'clock 
according  to  the  time  of  the  place." 

There  are  many  other  events  of  life  upon  which,  and  upon  the  true 
moment  of  the  occurrence  of  which,  consequences  of  great  importance 
depend.  It  is  only  necessary  to  mention  that  of  attaining  the  age  of 
twenty-one  years,  upon  which  in  wills  and  trust  deeds  the  inheritance 
and  transmission  of  property  frequently  depends. 

Although,  therefore,  the  difference  between  Greenwich  mean  time 
^nd  the  mean  time  of  any  place  in  England  and  Wales,  and  between 
Dublin  mean  time  and  that  of  other  places  in  Ireland,  can  hardly  in 
any  case  exceed  fifteen  minutes,  it  becomes  a  matter  of  importance  to 
examine  closely  the  doubt  which  has  been  thrown  upon  the  applica- 
tion of  the  Statutes  (Definition  of  Time)  Act,  1880,  by  Gordon  v.  Gann, 
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uhi  sup.  So  long  as  that  case  remains  the  only  decision  under  the- 
Act,  it  establishes  as  law  that  no  time  of  day  which  is  fixed  with  refer- 
ence to  sunrise  or  sunset  is  affected  by  the  Act.  What  applies  to  sunrise 
or  sunset  in  this  connection  must,  it  would  seem,  necessarily  apply  to 
the  course  of  the  sun  from  sunrise  to  sunset,  for  the  sole  point  in 
question  was  local  variation  of  time  according  to  the  sun.  Moreover, 
inasmuch  as  the  hours  of  the  night  are  also  fixed  in  relation  to  the 
meridian,  or  for  some  purposes  with  reference  to  the  setting  of  the  sun, 
and  its  next  rising,  the  hours  of  the  night  as  well  as  those  of  the  day 
would  seem  to  be  within  the  ruling  in  Gordon  v.  Canii  (see  Time, 
Computation,  II.). 

When  we  further  inquire  what  "  expression  of  time  occurs  in  any 
Act  of  Parliament,  or  other  legal  instrument,"  or  indeed  in  any  other 
document,  which  is  not  fixed  by  reference  to  sunrise  or  sunset,  or  to  the 
sun's  course  through  the  day,  we  are  in  considerable  difficulty.  The 
Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  s.  1,  defines  "night"  for  the  pur- 
poses of  the  Act  as  "  commencing  at  9  p.m.  and  ending  at  6  a.m.  of  the 
following  day."  This  is  clearly  a  reference  to  the  course  of  the  sun. 
The  meridian  is  defined  astronomically  as  an  imaginary  line  making 
a  great  circle  of  the  sphere,  passing  through  the  poles  of  the  heavens 
and  the  zenith  of  any  given  place  which  is  crossed  by  the  sun  at  mid- 
day. According  to  this  definition  the  terms  "p.m."  and  "a.m."  relate 
solely  to  the  moment  when  the  sun  passes  the  zenith  at  any  given  spot 
on  the  earth's  surface. 

The  Night  Poaching  Act,  1828,  9  Geo.  iv.  c.  69,  s.  12,  provides  that 
for  the  purposes  of  the  Act  "the  night  shall  be  considered,  and  is 
hereby  declared  to  commence  at  the  expiration  of  the  first  hour  after 
sunset,  and  to  conclude  at  the  beginning  of  the  last  hour  before 
sunrise." 

According  to  Coke,  the  dies  naturalis  is  the  period  from  midnight  to 
midnight,  and  the  dies  artificialis  from  sunrise  to  sunset  (see  1  Co.  Inst. 
135) ;  and  it  has  been  held  that  in  the  law  of  distress  the  term  "  day  " 
means  the  latter  {Tutton  v.  Darke,  1860,  2  L.  T.  361). 

The  Rules  of  the  Supreme  Court  contain  several  expressions  of  time, 
notably  that  dealing  with  delivery  of  pleadings  and  other  documents 
not  requiring  personal  service  (Order  64,  r.  11),  and  that  dealing  with 
sittings  and  vacations,  and  the  hours  of  attendance  in  the  offices  of  the 
Supreme  Court  (Order  63,  r.  9),  but  in  each  case  the  terms  used  are  "  in 
the  forenoon  "  or  "  in  the  afternoon,"  terms  synonymous  with  "  a.m."  and 
"  P.M.,"  which  are  dealt  with  above.  The  same  expressions  of  time  are 
used  in  all  orders  made  in  Court  or  in  chambers. 

All  the  above  expressions  of  time  relate  either  to  sunrise  or  sunset 
or  to  the  sun's  transit  across  the  meridian,  and  might  therefore  be  held 
to  be  within  the  ruling  in  Gordon  v.  Cann,  ubi  sup.,  or  it  might  be  held 
that  the  Statutes  (Definition  of  Time)  Act  applies  to  some  of  them  and 
not  to  others.  It  is  at  least  clear  that,  inasmuch  as  the  only  accepted 
method  of  expressing  time  is  by  relation  directly  or  indirectly  to  the 
sun's  course,  Gordon  v.  Cann  has  created  a  substantial  doubt  whether  it 
is  possible  to  apply  the  statute  to  any  expression  of  time,  statutory  or 
otherwise.  In  short,  the  statute  and  the  judicial  decision  appear  to  be 
in  conflict  with  one  another. 

The  question  created,  if  not  determined,  by  Gordon  v.  Cann  is  in 
effect  whether  time  of  day  is  a  fact  of  nature,  which  is  no  more  capable 
of  being  altered  by  Act  of  Parliament  than  any  other  natural  fact  of 
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which  proof  may  be  required  in  a  Court  of  law ;  or  whether,  on  the 
other  hand,  time  of  day  is  but  an  artificial  division  of  the  natural  day, 
which  may  be  regulated  by  Act  of  Parliament  irrespective  of  the  actual 
variation  of  its  astronomical  incidence  in  different  localities. 

If  a  man  were  to  die  at  12.5  A.M.  on  the  day  he  attained  the  age  of 
twenty-one,  according  to  the  natural  time  of  the  place  where  he  died, 
while  according  to  Greenwich  mean  time  he  died  at  11.55  on  the 
previous  day,  could  the  fact  of  inheritance  and  transmission  of  property 
depending  on  his  having  attained  the  age  of  twenty-one  be  nullified  by 
an  Act  of  Parliament  creating  an  artificial  day  as  opposed  to  the  natural 
day  ?  If  not,  it  would  appear  that  the  Statutes  (Definition  of  Time) 
Act,  1880,  was  still-born. 

QrCBn  Yard. — A  place  for  the  reception,  deposit,  and  safe 
custody  (1)  of  articles  seized  by  a  local  authority  in  London  under  any 
local  Act;  (2)  of  animals  or  goods  found  in  streets  or  public  places 
which  may  be  impounded  at  common  law  or  under  any  general  or  local 
Act.  The  vestries  and  district  boards  of  London  are  empowered 
(57  Geo.  III.  c.  xxix.)  to  purchase  or  rent  a  green  yard,  and  to  appoint 
and  pay  a  superintendent,  and  to  appoint  fees  and  charges  to  be  paid 
for  the  deposit  and  safe  custody  of  seized  articles  or  impounded  animals 
or  things,  which  must  be  paid  before  the  articles,  etc.,  are  released,  or 
may  be  deducted  out  of  the  proceeds  of  their  sale  where  that  is  authorised 
by  statute. 

Grcff  icr  (Fr.). — A  word  occurring  in  reports  of  cases  involving 
French  law ;  the  clerk  of  the  Court,  whose  duties  under  French  judicial 
organisation  are  to  transcribe,  keep,  and  deliver  office  copies  of  judicial 
decisions.  He  also  fulfils  the  duties  of  public  auctioneer  in  districts 
where  there  are  none. 

Grenada.. — Grenada  is  the  most  southerly  of  the  three  islands 
^hich  are  now,  though  separate  colonies,  under  one  Government — that 
of  the  Windward  Islands  (q.v.),  and  of  which  Grenada  is  the  head- 
quarters. The  island  has  an  area  of  about  133  square  miles — about 
half  the  size  of  Middlesex. 

Grenada  was  discovered  by  Columbus  in  1498,  and  after  being  in 
private  French  ownership,  was  annexed  to  France  in  1674  A  century 
later  it  was  ceded  to  Great  Britain,  under  whom,  save  for  some  four 
years,  it  has  remained. 

Constitution. — The  island  had  formerly  a  wholly  elected  House  of 
Assembly ;  but  for  this,  after  a  short  trial  of  the  partly  elective  system, 
the  purely  Crown  colony  form  of  constitution  has  been  substituted. 
This  was  effected  by  Order  in  Council  under  the  (Imperial)  "  St.  Vincent, 
Tobago,  and  Grenada  Constitution  Act,  1876."  The  present  constitution 
is  regulated  by  a  subsequent  Order  of  March  5,  1885  (St.  E.  &  0.,  Eev. 
1904,  vol.  xiii.,  "Windward  Islands,"  p.  12),  which  provides  that  the 
powers  of  the  legislative  council  shall  be  as  prescribed  by  Letters  Patent 
{ihicl,  p.  1)  of  the  same  date.  Thereunder  the  island  has  a  legislative 
council  with  six  official  and  seven  other  nominated  members,  and  also 
an  executive  council. 

Laws. — The  Law  of  England  was  introduced  into  Grenada  by 
Proclamation  of  December  19,  1764,  and  January  10,  17  84  ("Laws  of 
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Grenada,"  1897  ed.,  p.  964),  and  is  subject  to  local  Ordinances,  the  law 
of  the  colony.     The  Ordinances  have  a  fresh  numbering  for  each  year, 
and  since  1876  carry  short  titles.     Private  Ordinances  (of  which  the 
only  ones  on  the  statute-book  relate  to  patents  for  inventions)  are  . 
numbered  with  the  public  ones. 

In  accordance  with  "  The  Statute  Laws  (Eevised  Edition)  Ordinance, 
1896"  (No.  33  of  1896),  a  revised  edition  of  the  colonial  laws  was 
published  in  1897,  in  one  volume  with  an  Index.  In  preparation 
therefor  much  was  done  in  the  way  of  revision — more  than  200 
Ordinances  being  repealed,  and  the  laws  as  to  the  Supreme  Court, 
Liquor  Licences,  Magistrates,  and  other  matters  being  consolidated. 

The  colony  has  a  Code  of  Civil  Procedure  (No.  16  of  1882)  based 
on  that  of  the  Leewaed  Islands  {q.v.),  and  the  English  Kules  of  the 
Supreme  Court;  a  Criminal  Code  (No.  2  of  1897);  a  Criminal  Procedure 
Code  (No.  3  of  1897);  and  an  Evidence  Code  (No.  1  of  1897). 

Appeals  from  the  Supreme  Court  lie  to  the  Court  of  Appeal  for 
the  Windward  Islands  {q.v.),  and  therefrom  to  H.M.  in  Council  (see 
Privy  Council).  The  Eules  and  Orders  of  the  Colonial  Governor 
are  only  to  be  found  in  the  Colonial  Gazette — save  that  certain  of 
the  Supreme  Court  Eules  are  reprinted  in  the  1897  edition  of  the 
Ordinances. 

Currency.— Qy^  Order  in  Council  of  May  9,  1891  (St.  E.  &  0.,Eev. 
1904,  vol.  ii.,  "Coin,  Colonies,"  p.  112),  silver  groats  or  fourpences  were  ^ 
made  current  within  the  colony,  and  by  a  further  Order  of  Eebruary  3,  | 
1898  {ibid.,  p.  114),  the  Imperial  Coinage  Act,  1870,  as  amended  by] 
that  of  1891,  was  put  in  force  in  the  colony.  In  addition  to  British  j 
sterling,  United  States,  Spanish,  and  Mexican  gold  coins  are  legal  tender  | 
under  Orders  in  Council  of  September  14,  1838,  August  19,  1853,  and 
March  9,  1854  {ihicl,  pp.  96-99).  Silver  dollars  were  demonetised  by] 
an  Ordinance  of  1878. 

Application  of  Ini'perial  Acts. — The  Colonial  Extradition  Ordinance, 
1880  (No.  3  of  1880),  has  been  by  Order  in  Council  {ihicl,  vol.  v., 
"  Eugitive  Criminal,"  p.  303)  incorporated  with  the  Imperial  Act,  and 
Grenada  has  been  {ihid.,  p.  325)  grouped  with  the  other  West  Indian 
colonies  for  the  purpose  of  the  inter-colonial  backing  of  extradition 
warrants  under  Part  II.  of  the  Fugitive  Offenders  Act,  1881. 

The  Colonial  Probates  Act,  1892,  has  been  applied  to  the  colony 
{ibicl,  vol.  iv.,  "Death  Duties,"  p.  10). 

The  provisions  of  the  Imperial  Acts  prohibiting  the  importation 
of  foreign  reprints  of  copyright  works  have  been  by  Order  in  Council 
{iUd.,  vol.  ii.,  "Copyright,"  p.  39)  suspended  in  Grenada  during  the 
subsistence  of  the  Colonial  Act  (No.  477  of  1853).  , 

Prisoners  may,  under  an  Order  in  Council  {ihicl.,  vol.  ii., . "  Colonialj 
Prisoner,"  p.  12),  be  removed  for  punishment  from  one  of  the  Wind- 
ward Islands  to  another,  and  under  a  Treasury  Determination  {iUcl 
vol.  ix.,  "  Pension,"  etc.,  p.  19)  the  revenues  of  the  colony  are  available 
for  superannuation  purposes. 

[AtUhorities. — Colonial  Office  List;  Journal  of  Comparative  Legislation 
vol.  i.  p.  151.] 

Grievous  Bodily  Hurt.— See  Bodily  Harm;  andOrFENCE; 

AGAINST  THE  PeRSOX. 

Grievous    Harm.— See  Bodily  Harm. 
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V^m    Grocer,— See  Excise;  Licensing. 

'^  Groom  of  the  Stole. — This  office  was  in  abeyance  during 
!  the  reign  of  Queen  Victoria,  being  only  in  use  during  the  reign  of  a 
king.  The  office  is  in  the  department  of  the  Lord  Chamberlain,  and 
its  holder  comes  next  to  the  Vice-Chamberlain  in  rank  and  authority. 
During  the  reign  of  a  queen  regnant  or  consort  the  Mistress  of  the 
Kobes  performs  the  duties  analogous  to  those  of  the  Groom  of  the 
Stole,  who  is  Eirst  Lord  of  the  Bedchamber  in  the  reign  of  a  king. 
His  title  and  official  distinction  arise  from  his  having  the  custody  of 
the  long  robe  or  vestment  called  the  stole,  worn  by  the  King  on  occasions 
of  State. 

It  is  not  a  political  office  which  changes  with  a  change  of  Govern- 
nt ;  but  it  is  a  charge  on  the  civil  list.     See  List  (Civil). 

Gross. — As  to  the  meaning  of  this  term  in  the  phrases  "gross 
value,"  "  gross  estimated  rental,"  see  the  leading  cases  of  bobbs  v.  GraTid 
Junction  Waterivorks  Co.,  1883,  9  App.  Cas.  49;  R.  v.  School  Board  for 
London,  1886,  17  Q.  B.  D.  738 ;  sec.  15  of  the  Union  Assessment  Com- 
mittee Act,  1869,  32  &  33  Vict.  69.  As  to  the  use  of  the  term  in 
connection  with  Advowson  and  Common,  see  those  headings.  As  to 
"  gross  negligence,"  see  Negligence.  See  further,  Annual  Value,  and 
Stroud,  Jud.  Diet.,  s.v.  "  Gross." 

Groundag'e  is  defined  as  the  consideration  paid  for  standing  a 
ship  in  a  port ;  or,  in  other  words,  it  is  the  right  to  take  a  toll  from  a 
ship  which  intentionally  grounds  in  a  tidal  harbour.  "The  right  of 
groundage,  anchorage,  and  wreck  of  the  sea,  or  either  of  them,  is  some 
evidence  that  the  soil  between  high  and  low  water  marks  was  meant  to 
pass  (by  a  deed  giving  such  rights) ;  if  you  let  groundage  in  any  way  in 
which  the  ground  is  required  for  purposes  of  navigation,  in  particular 
if  it  is  a  district  where  the  tide  goes  out  and  the  vessel  lies  between 
high  and  low  water  marks,  there  would  be  the  use  of  the  soil  for  the 
ship  that  is  to  ground,  and  the  person  who  is  to  have  payment  for 
groundage  is  presumed  to  have  the  right  to  the  soil"  (Erie,  C.J., 
Lestrange  v.  Roive,  1866,  4  F.  &  F.  1048,  1052).  Groundage  and  anchor- 
age are  port  dues  and  not  soil  dues,  and  belong  to  the  person  owning- 
the  port,  and  not  necessarily  to  the  person  who  owns  the  soil  of  the 
port ;  but  they  may  be  evidence  in  support  of  a  claim  to  the  soil  of  an 
inlet  or  harbour  both  above  and  below  low-water  mark  {A.-G.  v. 
Burrid(je,  1822,  10  Price,  350;  24  E.  E.  705;  A.-G.  v.  Portsmouth,  Moore, 
Foreshore,  555-559). 

Ground  Game. — There  is  no  clear  legal  definition  of  the  word 
"game,"  which  is  stated  by  Erie,  C.J.,  {Jeffryes  v.  Evans,  1865,  19  C.  B. 
K.  S.  264 ;  34  L.  J.  C.  P.  261),  to  be  an  indefinite  word,  which  seems  to 
have  had  various  meanings  at  different  times.  In  modern  times  the 
difterent  statutes  dealing  with  sporting  rights  give  a  definition  of  game 
for  their  several  purposes  (see  Game  Laws,  supra).  The  Ground  Game 
Act  of  1880,  43  &  44  Vict.  c.  47,  in  its  interpretation  clause,  sec.  38, 
defines  ground  game  as  hares  and  rabbits,  in  which  sense  the  word  is 
used  in  the  present  article.  Although,  however,  rabbits  and  hares  form 
one  class  for  the  purpose  of  this  Act,  the  law  for  other  purposes  dis- 
tinguishes between  them.     Apart  from  the  Ground  Game  Act,  there  is 
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a  considerable  doubt  whether  rabbits  (otherwise  conies)  can  be  properly- 
described  as  game  (see  authorities  cited  in  Jejfryes  v.  Evans,  stqyra). 
In  E.  V.  Yates,  1  Eaym.  (Ld.)  151  (8  &  9  Will,  in.),  the  Court  was  of 
opinion  that  rabbits  in  a  private  warren  were  not  game.  Rabbits  in  a 
warren,  however,  appear  to  have  been  entitled  to  protection,  and  gener- 
ally the  law  has,  to  a  certain  extent,  safeguarded  rabbits,  on  the  ground 
that  they  are  not  only  subjects  of  diversion,  but  constitute  an  article 
of  food.  Rabbits  are  not  deemed  to  be  game  within  the  meaning  of  the 
Game  Act,  1831,  1  &  2  Will.  iv.  c.  32,  and  therefore  where  the  right  to 
game  only  is  reserved  to  the  landlord,  the  tenant  might  even  before  the 
Ground  Game  Act,  1880,  kill  rabbits  (Spicer  v.  Barnard,  1859,  28  L.  J. 
M.  C.  176).  And  he  may  employ  his  servant  or  a  professional  rat- 
catcher to  kill  them,  but  he  may  not  give  leave  to  a  stranger  to  do  so, 
either  for  his  own  or  for  that  stranger's  use ;  for  under  the  Game  Act, 
1  &  2  Will.  IV.  c.  32,  s.  30,  any  person  charged  with  trespassing  in  pursuit 
of  game  or  conies  in  the  daytime  upon  land  on  which  the  right  to  the 
game  does  not  belong  to  the  occupier  cannot  set  up  his  leave  or  licence 
as  a  defence  {Pryce  v.  Davics,  1871,  35  J.  P.  377).  In  cases  in  which 
the  landlord,  however,  reserves  to  himself  the  exclusive  right  of  hunting, 
shooting,  fishing,  and  sporting,  the  tenant  had,  apart  from  the  Ground 
Game  Act,  no  right  to  kill  rabbits  {Jeffryes  v.  Evans,  supra). 

There  is  no  close  time  for  rabbits,  and  they  may  always  be  killed  in 
the  daytime  by  the  person  properly  entitled  to  do  so,  but  they  may  not 
be  shot  at  night  by  any  person  (see  Ground  Game  Act,  s.  6  ;  and  see 
this  section  and  cases  cited  below ;  see  also  the  Night  Poaching  Acts, 
9  Geo.  IV.  c.  69,  and  7  &  8  Vict.  c.  29,  both  of  which  protect  rabbits ; 
see  also  Game  Laws). 

To  take  rabbits  (or  hares)  from  a  warren  either  by  day  or  night  is 
a  misdemeanor  under  the  Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  s.  17. 
As  to  warrens,  see  Warren. 

Poison  may  not  be  laid  for  hares,  and  they  may  not  be  shot  at  night 
(Game  Act,  1831,  s.  3;  Hares  Act,  1848,  11  &  12  Vict.  c.  29,  s.  5; 
Ground  Game  Act,  1880,  s.  6).  Hares  may  not  be  killed  or  taken  on 
a  Christmas  Day  or  Sunday  (Game  Act,  1831,  s.  3,  which  provides  a 
penalty). 

The  effect  of  the  Ground  Game  Act  having  caused  a  great  decrease 
in  the  number  of  hares,  an  Act  (the  Hares  Preservation  Act,  1892, 
55  &  56  Vict.  c.  8)  was  passed  forbidding  the  selling  or  exposing  for 
sale  in  Great  Britain  of  any  hare  or  leveret  during  the  months  of  March, 
April,  May,  June,  or  July,  under  a  penalty  of  20s. ;  but  this  Act  does 
not  apply  to  foreign  (which  probably  includes  Irish)  hares  imported  into 
Great  Britain.  It  should  be  noted  that  with  the  exception  of  Sunday 
and  Christmas  Day  above  mentioned,  neither  this  nor  any  other  Act 
forbids  the  killing  of  hares  so  as  to  make  a  close  time. 

It  remains  to  consider  the  Ground  Game  Act  1880,  43  &  44  Vict, 
c.  47,  as  amended  by  the  Ground  Game  (Amendment)  Act,  1906, 
6  Edw.  VII.  c.  21. 

The  Ground  Game  Act,  1880  (hereinafter  referred  to  as  the  Act), 
which  was  passed  to  enable  occupiers  of  land  to  protect  their  crops  from 
injury  and  loss  from  ground  game  (which  here,  as  before  stated,  means 
hares  and  rabbits),,  provides  that  every  occupier  of  land  shall  have  a 
right  inseparable  from  his  occupation  to  kill  and  take  ground  game 
thereon,  subject  to  the  following  limitations: — (1)  The  occupier  and 
one  other  person  authorised  by  him  in  writing  have  alone  the  right  to 
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ill  ground  game  with  firearms ;  (2)  no  person  may  be  authorised  by 
the  occupier  to  kill  or  take  ground  game  except  members  of  his  house- 
hold resident  on  the  land  of  his  occupation,  persons  in  his  ordinary 
service  on  such  land,  and  any  one  other  person  hond  fide  employed  by 
him  for  reward  for  the  taking  or  destruction  of  ground  game.  Further, 
no  person  is  to  be  deemed  an  occupier  for  the  purposes  of  this  Act  by 
reason  of  his  having  a  right  of  common  over  such  lands,  or  by  reason 
of  an  occupation  for  grazing  or  pasturage  for  more  than  nine  months. 
Otherwise  the  word  "  occupier  "  is  not  defined  in  the  Act,  or  the  Ground 
Game  (Amendment)  Act,  1906.  In  Anderson  v.  Vicary,  [1900]  2  Q.  B. 
287,  it  was  held  by  the  Court  of  Appeal,  Vaughan  Williams  and  Eomer, 
L.JJ.  (Smith,  L.J.,  dissenting),  following  Wright,  J.,  that  the  word 
occupier  in  sec.  1  included  an  owner  occupying  his  own  land,  although 
is  predecessor  had  let  the  exclusive  right  of  shooting  and  the  lease  had 
ot  expired.  It  was  said  that  the  object  of  the  Act  was  to  ensure  that 
all  occupiers  of  land  should  have  the  inalienable  right  to  kill  and  take 
ground  game  to  protect  the  land  from  injuries  to  their  crops.  If  the 
occupier  sublet  his  lands,  his  rights  will  pass  to  the  the  sub-tenant. 
The  rights  of  the  occupier  of  moorlands  and  unenclosed  lands  not 
being  arable  under  the  Act  may  be  exercised,  however,  only  between 
11th  December  in  one  year  to  31st  March  in  the  next  inclusive;  but 
this  provision  does  not  extend  to  detached  portions  of  moorlands  or 
unenclosed  lands  adjoining  arable  lands,  when  they  are  less  than 
twenty-five  acres  in  extent  (s.  1,  subs.  3).  But  by  the  Ground  Game 
(Amendment)  Act,  1906,  s.  2,  the  occupier  of  lands  to  which  sec.  1, 
subs.  3,  applies  {i.e.  moorlands)  is  entitled  between  the  1st  of  September 
and  the  10th  of  December,  both  inclusive,  to  exercise  the  right  of  killing 
and  taking  ground  game  by  the  said  Act  conferred  otherwise  than  by  the 
use  of  firearms. 

If  the  occupier  is  apart  from 'the  Act  entitled  to  kill  ground  game, 
he  cannot  by  giving  to  any  other  person  the  right  to  kill  the  same 
divest  himself  of  or  alienate  his  rights  under  this  Act  (s.  2),  and  every 
agreement  or  arrangement  in  contravention  of  this  right  is  void  (s.  3). 
If  in  any  agreement  he  inserts  a  provision  purporting  so  to  give  up  his 
rights,  the  effect  will  be  to  make  void  the  part  of  the  agreement  which 
relates  to  his  concurrent  right  to  kill  ground  game,  but  not  to  make 
void  the  whole  agreement  {Stanton  v.  Brown,  [1900]  1  Q.  B.  671) ;  and 
an  agreement  by  the  occupier  of  the  farm,  who  has  the  sole  right  of 
taking  hares  and  rabbits  on  it,  to  let  the  "sole  right  of  killing  all 
winged  game,  hares,  and  rabbits"  is  not  void,  though  it  is  probable 
that  thereunder  the  occupier  retains  his  concurrent  right  to  kill  ground 
game  {Morgan  v.  Jackson,  [1895]  1  Q.  B.  885).  An  agreement  by  a  tenant 
to  forbear  from  exercising  his  right  to  shoot  ground  game  in  considera- 
tion of  payment  of  compensation  by  his  landlord  for  damage  done  by 
such  game  is  void  and  cannot  be  sued  on  {Sherrard  v.  Gascoigne,  [1900] 
2  Q.  B.  279).  It  further  appears  that  this  section  does  not  prevent  an 
owner  and  occupier  from  entering  into  an  agreement  as  to  the  manner 
in  which  their  respective  rights  shall  be  exercised.  On  this  question, 
see  Oke's  Game  Laws,  4th  ed.,  pp.  105,  106. 

The  provisions  of  sec.  3  of  the  Act  are,  with  regard  to  occupiers  of 
moorlands  and  unenclosed  lands,  not  being  arable  lands,  further  modified 
by  sec.  3  of  the  Ground  Game  (Amendment)  Act,  1906 ;  which  enacts 
that  it  shall  not  apply  to  prevent  the  occupiers  of  such  lands  and  the 
owner  of  such  lands,  or  other  person  having  a  right  to  take  and  kill  - 
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game  thereon,  from  making  and  enforcing  agreements  for  the  joint 
exercise,  or  the  exercise  for  their  joint  benefit,  of  the  right  to  kill 
and  take  ground  game  between  the  1st  of  September  and  the  10th  of 
December,  both  inclusive. 

The  Act  reserves  from  its  operation  all  rights  to  kill  and  take  ground 
game  vested  at  the  date  of  the  passing  thereof,  whether  legally  or 
equitably,  by  lease,  contract  of  tenancy,  or  other  contract  made  for  bond 
fide  consideration,  in  any  person  other  than  the  occupier  (s.  5 ;  Alllmsen 
V.  Brooking,  1884,  26  Ch.  D.  559),  so  that  the  occupier's  rights  under 
the  Act  are  postponed  until  after  the  determination  of  such  interest ; 
and  all  leases  and  agreements,  if  made  prior  to  the  Act  whereby  the 
right  to  ground  game  was  reserved,  remain  in  force  just  as  if  the  Act 
had  not  been  passed. 

The  Act  prohibits  the  use  of  poison  or  spring  traps  except  in  rabbit 
holes  for  the  destruction  of  ground  game  (s.  6).  This  section  applies  to 
a  tenant  who  holds  without  reservation  of  sporting  rights  to  his  landlord, 
and  who  employs  spring  traps  in  the  open  (Saunders  v.  Pitfield,  1889,  58 
L.  T.  108).  But  does  not  apply  to  an  occupying  owner  of  the  land,  doing 
the  prohibited  acts  on  his  own  land  {Smith  v.  Hunt,  1885,  54  L.  T.  422, 
distinguished  in  Anderson  v.  Vicary,  [1900]  2  Q.  B.  287,  cited  supra). 

See  also  Game  Laws.  As  to  the  necessity  for  a  license  to  kill  hares 
and  rabbits,  see  Excise. 

[Authorities. — Oke's  Game  Laws,  4th  ed.,  by  Bund;  Warry's  Game 
Laios  of  England ;  Woolrych  on  the  Game  Laws ;  Lely's  Game  Laws  ; 
and  Everitt's  Shots  from  a  Laivyer's  Gun.'] 

Ground  Rent. — See  Landlord  and  Tenant ;  Eent. 
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The  law  relating  to  growing  crops  presents  certain  special  features, 
due  to  the  fact  that  though  in  their  existing  state  they  form  (speaking 
generally)  part  of  the  realty,  and  consequently  pass  with  it  on  a  grant 
or  mortgage  (see  Ex  parte  Temple,  1822, 1  G.  &  J.  216  ;  Bagnall  v.  Villar, 
1879,  12  Ch.  D.  812;  In  re  Gordon,  1889,  61  L.  T.  299),  they  change 
their  nature  when  severed  from  the  soil,  and  are  converted  into  personal 
property.  Growing  crops  are  of  two  principal  kinds — natural  and 
industrial;  and  accordingly  they  are  generally  referred  to  as  fructus 
naturales,  those  which  are  the  natural  growth  of  the  soil,  such  as  grass, 
timber,  the  fruit  of  trees,  etc.,  and  fructus  industriales,  those  produced  by 
human  labour  in  sowing  and  reaping.  Emblements,  as  will  be  presently 
explained,  are  a  particular  species  of  the  latter  class. 

Growing  crops  may  be  considered  from  the  following  points  of 
view : — 

1.  As  the  subject  of  contract  of  sale. 

2.  As  the  subject  of  the  right  to  emblements. 

3.  As  the  subject  of  distress. 
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4.  As  the  subject  of  execution. 

5.  As  the  subject  of  bills  of  sale. 

6.  As  to  the  subject  of  tenancy  agreements. 

1.  The  principal  question  with  regard  to  the  sale  of  growing  crops 
has  been  under  the  Statute  of  Frauds,  namely,  when  and  under  what 
circumstances  they  fall  within  the  4th,  and  when  and  under  what  cir- 
cumstances within  the  17th,  section.  The  latter  section  has  now  been 
repealed  and  re-enacted  by  the  Sale  of  Goods  Act,  1893,  56  &  57  Vict, 
c.  71,  ss.  4,  60 ;  but  important  modifications,  as  regards  the  matter  now 
in  hand,  have  been  introduced  by  the  substitution,  for  the  expression 
"goods,  wares,  or  merchandises"  in  the  old  enactment,  of  the  simple 
word  "goods,"  as  defined  by  sec.  62  of  the  Sale  of  Goods  Act.  This 
definition,  as  will  be  seen  presently,  has  been  framed  to  a  great  extent 
with  direct  reference  to  the  numerous  decisions  upon  the  subject. 
Hence  in  order  to  understand  the  present  state  of  the  law,  it  is  still 
necessary  to  refer  to  it  as  as  it  stood  when  it  was  regulated  by  sec.  17 
of  tlie  Statute  of  Frauds;  while  the  decisions  with  reference  to  the 
operation  of  the  4th  section  are,  as  will  be  seen,  also  in  some  degree 
affected. 

The  effect  of  both  sets  of  decisions  has,  in  a  book  of  authority,  been 
expressed  thus  : — "  Wherever  at  the  time  of  the  contract  it  is  contem- 
plated that  the  purchaser  should  derive  a  benefit  from  the  further 
growth  of  the  thing  sold,  from  further  vegetation,  and  from  the  nutriment 
to  be  afforded  by  the  land,  the  contract  is  to  be  considered  as  for  an 
interest  in  the  land ;  but  where  the  process  of  vegetation  is  over,  or  the 
parties  agree  that  the  thing  shall  be  immediately  withdrawn  from  the 
land,  the  land  is  be  considered  as  a  mere  warehouse  of  the  thing  sold, 
and  the  contract  is  for  goods.  This  doctrine  has  been  materially 
qualified  by  later  decisions,  and  it  appears  to  be  now  settled  that,  with 
respect  to  emblements  or  frudus  industriales  (i.e.  the  corn  and  other 
growth  of  the  earth  which  are  produced  not  spontaneously,  but  by 
labour  and  industry),  a  contract  for  the  sale  of  them  while  growing, 
whether  they  are  in  a  state  of  maturity,  or  whether  they  have  still  to 
derive  nutriment  from  the  land  in  order  to  bring  them  to  that  state,  is 
not  a  contract  for  the  sale  of  any  interest  in  land,  but  merely  for  the 
sale  of  goods  "  (1  Wms.  Saund.  395,  1871  ed.). 

Considered  with  reference  to  the  two  classes  already  alluded  to,  the 
matter  has  been  neatly  summarised  as  follows: — "Growing  crops,  if 
frudus  industricdes,  are  chattels,  and  an  agreement  for  the  sale  of  them, 
whether  mature  or  immature,  whether  the  property  in  them  is  trans- 
ferred before  or  after  severance,  is  not  an  agreement  for  the  sale  of  any 
interest  in  land,  and  is  not  governed  by  the  4th  section  of  the  Statute 
of  Frauds.  .  .  .  Growing  crops,  if  frudiis  naturcdes,  are  part  of  the  soil 
hefore  severance,  and  an  agreement,  therefore,  vesting  an  interest  in  them 
in  the  purchaser  before  severance  is  governed  by  the  4th  section ;  but  if 
the  interest  is  not  to  be  vested  till  they  are  converted  into  chattels  by 
severance,  then  the  agreement  is  an  executory  agreement  for  the  sale  of 
goods,  wares,  and  merchandise,  governed  by  the  17th  and  not  by  the  4th 
section  of  the  statute  "  (Benjamin  on  Sale,  5th  ed.,  p.  178).  The  first 
part  of  the  latter  clause  must,  however,  be  read  as  subject  to  the 
decision  in  Marshall  v.  Green,  1875,  1  C.  P.  D.  35,  that  the  sale  of 
frndus  naturales  is  within  the  4th  section  if  the  property  pass  before 
severance,   only   where   an   intention  can  be  gathered  from  the  con- 
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tract  that  they  are  to  remain  in  the  land  for  the  benefit  of  the  pur- 
chaser. 

The  question  may  also  be  looked  at  from  another  point  of  view, 
according  as  the  right  to  sever  or  remove  the  growing  crops  is,  by  the 
contract,  vested  in  the  seller  or  in  the  buyer.  In  the  former  case  the 
contract  is  not  within  the  fourth  section,  either  when  the  crop  is  to  be 
delivered  immediately,  or  when  it  is  to  be  delivered  at  some  future  time, 
the  purchaser  having  in  the  meanwhile  nothing  to  do  with  it  (per  Brett, 
J.,  Marshall  v.  Green,  supra).  In  the  latter,  where  the  crop  is  friictm 
industriales,  then  although  they  are  still  to  derive  benefit  from  the  land 
after  the  sale  in  order  to  become  fit  for  delivery,  the  contract  is  merely 
one  for  the  sale  of  goods ;  and  where  the  crop  is  frudus  naturales  the 
same  result  follows  if  it  is  to  be  severed  immediately,  because  the  buyer 
deriving  no  benefit  from  the  land,  the  contract  is  not  for  an  interest  in 
the  land,  but  relates  solely  to  the  thing  sold  itself  (ibid.).  The  ratio 
decidendi  in  this  case,  that  the  sale  of  frudus  naturales  is  within  the  4th 
section  only  when  it  appears  from  the  contract  that  the  parties  intended 
them  to  remain  in  the  land  for  the  purchaser's  benefit,  is  obviously  open 
to  the  objection  that  the  Statute  of  Frauds,  as  pointed  out  in  a  subsequent 
case  by  Chitty,  J.,  does  not  appear  to  enable  parties  to  a  contract,  by  an 
appeal  to  the  intention  with  which  they  have  entered  into  it,  to  convert 
a  thing  into  a  chattel  which  by  law  is  a  hereditament  (Lavery  v.  Pursell, 
1888,  39  Ch.  D.  508). 

But,  however  this  may  be,  it  would  seem  that  the  question  is  now 
set  at  rest  by  the  Sale  of  Goods  Act,  which  expressly  extends  (s.  62)  the 
scope  of  "  goods  "  to  "  emblements,  industrial  growing  crops,  and  things 
attached  to  or  forming  part  of  the  land  ivhich  are  agreed  to  be  severed  before 
sale  or  under  the  contract  of  sale.''  It  may  perhaps  be  assumed,  though 
the  matter  cannot  be  said  to  be  altogether  clear,  that  the  italicised  words 
are  intended  to  apply  to  growing  crops  as  well  as  to  fixtures ;  for  if  all 
fructus  naturales  were  left  out,  the  effect  of  the  Act  would  be  to  reverse 
the  decision  in  Marshall  v.  Green,  and  this,  it  is  thought,  can  hardly  have 
been  intended.  It  would  seem  that  under  the  latter  part  of  the  above 
definition  would  fall  not  only  growing  crops  to  be  severed  by  the  buyer 
without  delay  (as  in  Marshall  v.  Green,  supra),  but  also  those  being 
fructus  naturales  the  severance  of  which  is  postponed  for  the  purchaser's 
benefit  to  a  future  period ;  for  they  would  apparently  be  still  "  agreed 
to  be  severed  .  .  .  under  the  contract  of  sale."  And  it  further  seems  to 
follow  that  the  line  of  authorities,  beginning  with  Crosby  v.  Wadsivorth 
in  1805  (6  East,  602 ;  8  E.  R.  566),  and  ending  with  Bodwell  v.  Phillips 
in  1842  (9  Mee.  &  W.  502 ;  60  E.  E.  807),  to  the  effect  that  agreements 
for  the  sale  of  frudus  naturales  vesting  an  interest  in  them  in  the 
purchaser  before  severance  are  contracts  relating  to  land,  can  now  no 
longer  be  relied  upon,  since  the  crops  in  question  may  be  "  goods  "  within 
the  Sale  of  Goods  Act. 

The  above  statutory  provision  also  sets  at  rest  the  question  whether 
fructus  industriales,  though  admittedly  chattels  and  not  land  within  the 
4th  section  of  the  Statute  of  Frauds,  were  "goods"  within  the  17th,  a 
question  upon  which  much  doubt  was  entertained  on  the  part  of  high 
authorities  (see  Benjamin  on  Sale,  pp.  175  et  seq.,  5th  ed.).  Both  emble- 
ments and  growing  crops  are  now  expressly  included  in  the  definition  of 
"  goods."  It  would  seem  clear  that  the  expression  "  industrial  growing 
crops "  is  added  in  order  to  comprise  those  crops  which,  though  owing 
their  existence  to  skill  and  labour,  are  yet  not  included  in  the  term 
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"  emblements,"  which,  as  will  be  presently  seen,  is  confined  to  crops  of 
that  species  only  which  ordinarily  repay  the  labour  by  which  they  are 
produced  within  the  year  in  which  that  labour  may  be  bestowed  (Chrives 
V.  Weld,  1833,  5  Barn.  &  Adol.  105 ;  39  R.  R.  419).  This  is  a  class  of 
products  of  the  soil  referred  to  by  Mr.  Benjamin,  p.  183,  as  "intermediate" 
l3etween  the  fruchis  industriales  and  the  frudns  naturales ;  neither  annual 
as  emblements  nor  permanent  as  grass  or  trees,  but  affording  either  no 
crop  till  the  second  or  third  year,  or  affording  a  succession  of  crops  for 
two  or  three  years  before  they  are  exhausted,  such  as  madder,  clover, 
teasles,  etc.  "  According  to  the  principles  laid  down  in  the  various  cases, 
a  crop  ordinarily  coming  to  maturity  more  than  a  year  after  sowing  or 
planting  is  not  emblements.  Of  such  as  mature  within  a  year,  the 
crop  of  the  first  year  is  emblements,  but  that  of  subsequent  years 
would,  it  seems,  be  treated  as  fructus  naturales,  unless  they  would  not 
grow  at  all  without  cultivation,  such  as  hops,  in  which  event  eacli 
successive  crop  would  he  fructus  industriales"  (Benjamin,  p.  185). 

A  contract  for  the  sale  of  the  produce  of  growing  crops  not  yet  sown 
has  been  held,  upon  the  value  proving  to  exceed  £10,  to  be  within  the 
17th  section  of  the  Statute  of  Frauds  {Watts  v.  Friend,  1830,  10  Barn. 
&  Cress.  446  ;  34  R.  R.  477).  This  would  now,  as  a  contract  for  the 
sale  of  goods  to  be  acquired  by  the  seller  after  it  has  been  entered  into, 
be  a  contract  for  the  sale  of  "  future  goods  "  within  sec.  5  of  the  Sale  of 
Goods  Act,  and  consequently  also  within  sec.  4. 

Where  a  contract  is  entered  into  for  the  purchase  or  hire  of  land, 
and  the  growing  crops  are  purchased  as  mere  accessories  to  the  land,  they 
are  considered  part  of  the  land  {May field  v.  Wadsley,  1824,  3  Barn.  & 
Cress.  357,  per  Littledale,  J.),  and  consequently  within  the  4th  section 
of  the  Statute  of  Frauds  (see  Lord  Falmouth  v.  Thomas,  1832,  1  C.  &  M. 
j89 ;  38  R.  R.  584).  In  such  cases  part  of  the  consideration  which  moves 
bhe  purchaser  to  buy  the  crops  is  the  fact  of  his  having  acquired  an 
Interest  in  the  land  (Benjamin  on  Sale,  p.  182).  It  is  presumed  that 
this  result  is  not  affected  by  the  Sale  of  Goods  Act. 

2.  Growing  crops  form,  of  course,  an  important  element  in  the 
question  of  the  amount  of  compensation  which  a  tenant  becomes  entitled 
to  receive,  whether  under  special  agreement,  by  local  custom,  or  by 
legislative  enactment,  upon  quitting  his  holding  when  his  interest  deter- 
ines.  These  matters  will  be  considered  hereafter  (see  Tenant-Right). 
But  the  present  seems  a  convenient  place  for  saying  a  few  words  on  the 
allied  subject  of  emblements,  to  which,  subject  to  the  observations  which 
follow,  a  tenant  becomes  entitled  at  the  end  of  his  term. 

As  just  stated,  emblements  are  growing  crops  of  the  "  industrial " 
class,  or,  to  adopt  a  recognised  definition,  they  are  the  growing  crops  of 
those  vegetable  productions  of  the  soil  which  are  annually  produced  by 

ithe  labour  of  the  cultivator  (Wharton's  Law  Diet.,  suh.  voc.).  Only  those 
growing  crops  are  included  in  the  term  which,  under  ordinary  circum- 
stances, repay  the  labour  of  producing  them  within  the  year  in  which  that 
labour  is  bestowed  (see  Graves  v.  Weld,  1833,  5  Barn.  &  Adol.  105,  per 
Lord  Denman,  C.J. ;  39  R.  R.  419).  But  where  this  is  the  case  the  crops 
do  not  cease  to  be  emblements  by  reason  of  accidental  circumstances 
which  may  in  a  particular  case  have  delayed  the  production  beyond  that 
time  (s.c).  On  the  other  hand,  the  fact  that  a  natural  product  like  grass 
has  been  sown  from  seed  and  has  been  improved  and  increased  by  car& 
and  cultivation,  does  not  bring  it  within  the  scope  of  emblements,  unless^ 
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like  clover,  it  be  purely  of  an  artificial  kind  (1  Williams,  Executors,  p.  538, 
10th  ed.).  So  trees  which  are  a  "permanent  or  natural  profit  of  the 
earth  "  {fructus  naturales)  are  not  within  the  designation,  whether  they 
bear  fruit  or  not  (Co.  Litt.  55&;  2  Black.  Com.  123).  Mention  has 
already  been  made  of  the  fact  that  the  right  of  the  tenant  to  treat  crops 
as  emblements  has  been  extended  to  those  which,  though  not  maturing 
within  a  year,  yet  require,  in  the  year  when  they  are  gathered,  so  much 
cultivation  and  expense,  like  hops,  as  may  be  "  deemed  equivalent  to  the 
sowing  and  planting  of  other  vegetables"  {Latham  v.  Ativood,  1639,  Cro. 
Car.  515,  as  explained  in  Graves  v.  Weld,  ubi  siqjra).  But  he  is  in  no  case 
entitled  to  more  than  one  crop,  being  the  crop  growing  in  that  year  in 
which  his  interest  determines  (Graves  v.  Weld,  uhi  supra). 

But  it  is  not  every  tenant,  of  course,  who  can  claim  emblements. 
The  principle  on  which  the  claim  is  founded  being  that  a  tenant  should 
be  encouraged  to  cultivate  by  being  sure  of  receiving  the  fruits  of  his 
labour  (Graves  v.  Weld,  'uhi  supra),  it  caimot  apply  either  where  the 
tenancy  is  one  of  defined  duration,  or  where  it  is  determined  by  his  own 
act ;  for  in  either  case  the  loss  of  such  fruits  would  clearly  lie  at  his  own 
door.  Consequently,  for  the  claim  to  arise  at  all,  it  is  necessary  that 
both  the  following  conditions  should  be  fulfilled :  the  determination  of 
the  tenant's  interest  must  depend  on  an  event  (1)  which  is  uncertain, 
(2)  which  is  independent  of  his  own  will.  Illustrations  of  "  uncertainty  " 
within  the  meaning  of  the  rule  are  in  the  case  of  a  tenancy  for  life,  either 
of  the  tenant  himself  or  of  some  other  person  (Co.  Litt.  55&),  or  for  years 
determinable  on  life  (ibid.),  or  from  year  to  year  (Kingsbury  v.  Collins, 
1827,  4  Bing.  202 ;  29  E.  E.  534),  or  at  will  (Litt.  s.  68).  Cases  of  fulfil- 
ment of  the  second  condition  are  where  the  determination  is  due  to  the 
act  of  God  (as  where  a  tenant  for  life  dies,  Co.  Litt.  55&),  or  of  the  law 
(2  Black.  Com.  123),  or  of  the  lessor  where  the  tenancy  is  at  will  (Co. 
Litt.  bob).  On  the  other  hand,  in  the  case  of  surrender  or  forfeiture  by 
the  lessee,  he  loses  his  right  to  emblements  (Com.  Big.  Biens  (G.  2)) ; 
and,  on  the  same  principle,  so  does  a  parson  who  resigns  his  living 
{B^dwer  V.  Bulwer,  1819,  2  Barn.  &  Aid.  470 ;  21  E.  E.  358).  And  for 
this  result  to  ensue  it  is  sufficient  that  the  lessee's  act  be  the  indirect 
cause  of  the  determination,  provided  that  the  direct  cause  is  the  natural 
and  immediate  consequence  of  such  act  (see  Davis  v.  Eyton,  1830, 
7  Bing.  154;  33  E.  E.  408).  On  the  determination,  however,  of  the 
lessee's  interest  by  his  own  act,  and  the  consequent  loss  of  his  right  to 
emblements,  the  rights  of  a  sub-tenant  holding  under  him  are  preserved 
<2  Black.  Com.  124). 

Emblements,  which,  of  course,  are  personal  property,  and  indeed, 
as  already  seen,  expressly  within  the  Sale  of  Goods  Act,  belong  to  the 
tenant  himself,  his  devisee,  or  his  personal  representatives  (2  Black. 
Com.,  404),  to  whom,  as  against  the  heir,  they  pass  on  the  tenant's  death 
{1  Williams,  Executors,  536).  As  between  the  executor,  however,  and  a 
devisee  of  the  land,  they  belong  to  the  latter,  unless  made  the  subject  of 
an  express  bequest  (Shep.  Touch.  472).  And  to  take  the  case  out  of  this 
rule,  the  express  bequest  to  the  legatee  must  be  clear ;  a  bequest,  for 
instance,  of  all  goods,  etc.,  "  personal  estate  and  effects  .  .  .  not  therein- 
before specifically  bequeathed"  has  been  held  insufficient  (Cooper  v. 
Woolfitt,  1857,  2  H.  &  N.  122).  But  though  there  has  been  one  decision 
(Vaisey  v.  Reynolds,  1828,  5  Euss.  12;  38  E.  E.  931 ;  29  E.  E.  4)  to  the 
-contrary,  a  bequest  of  the  "  stock  "  upon  a  farm  has  uniformly  been  held 
to  pass  the  emblements  and  crops  growing  on  the  testator's  land  at 
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time  of  his  death  {Cox  v.  Godsalve,  1698,  6  East,  60471. ;  8  R.  R.  570 ;  West 
V.  Moore,  1807,  8  East,  339;  9  R.  R.  460;  Blake  v.  Gihhs,  1825,  5  Russ. 
13^1. ;  38  E.  R.  932 ;  29  R.  R.  1 ;  Budge  v.  JVinnall,  1849,  12  l^eav.  357 ; 
50  E.  R.  1098 ;  85  R.  R.  119 ;  In  re  Boose,  1880,  17  Ch.  D.  696). 

In  order  to  exercise  his  right  to  emblements,  where  it  exists,  the  tenant 
has  free  entry,  egress,  and  regress  to  and  from  the  premises  after  the 
determination  of  his  interest  (Co.  Litt.  56  a);  and  this  privilege  extends 
to  his  grantee  (Shep.  Touch.  244),  and  to  a  third  person  who  has  been 
permitted  by  him  to  sow  the  land  on  the  terms  of  sharing  the  crop  with 
him  (Kingsbury  v.  Collins,  supra).  He  has,  however,  no  right  to  exclusive 
occupation  of  the  land,  and  it  seems  doubtful,  if  he  or  his  executors 
occupy  it  till  the  emblements  are  ripe,  whether  the  landlord  may  not 
maintain  use  and  occupation  (1  Williams,  Executors,  544). 

The  exercise  of  the  right  to  emblements  being  obviously  open  to  the 
objection  that  it  interferes  with  the  undisturbed  cultivation  of  the  land 
in  the  hands  of  its  existing  occupiers,  the  legislature  interfered  in  1851 
with  an  Act  (14  &  15  Vict.  c.  25,  s.  1)  by  which  the  right  in  question  was 
abolished,  compensation  being  given  by  prolonging  the  tenant's  term 
until  the  expiration  of  his  then  current  year.  But  the  Act,  which  applies 
to  "  any  farm  or  lands,"  extends  only  to  those  held  by  tenants  at  a  rack- 
rent.  Consequently  the  old  law,  as  set  out  briefly  above,  is  still  of 
importance,  and  would  usually  obtain,  for  example,  as  between  the 
personal  representatives  of  a  tenant  for  life  and  the  remainderman.  It 
has  been  held  that  the  Act  in  question,  which  relates  to  tenancies  deter- 
mining "  by  the  death  or  cesser  of  the  estate  of  any  landlord  for  his  life 
or  for  any  other  uncertain  interest,"  applies  to  all  tenancies  in  respect  of 
which,  but  for  the  Act,  there  might  have  been  a  claim  to  emblements, 
and  therefore  to  the  tenancy  of  a  cottage  with  about  an  acre  of  land, 
partly  cultivated  as  a  garden  and  partly  sown  with  corn  and  planted 
with  potatoes  {Haines  v.  Welch,  1868,  L.  R.  4  C.  P.  91).  The  Act  further 
provides  that  the  succeeding  landlord  shall  be  entitled  to  recover  from 
the  tenant  a  fair  proportion  of  the  rent  from  the  time  of  the  death  or 
cesser  of  the  estate  of  his  predecessor  to  the  time  of  the  tenant's  quitting ; 
and  this  has  been  held  to  justify  the  recovery  of  such  a  rent  by  distress 

{S.C.), 

3.  At  common  law  a  distress  was  only  a  pledge  in  the  hands  of  the 
'distrainor  (see  Distress).  Consequently  nothing  could  be  seized  which 
the  distrainor  would  have  been  unable  to  restore  in  the  same  condition 
when  it  was  taken  {Simpson  v.  Hartopp,  1744,  Willes,  512 ;  1  Smith, 
.  C,  437,  11th  ed.).  Growing  crops  were  therefore  privileged  from 
distress  (1  Ro.  Ah.,  666).  But  this  immunity  was  done  away  with  by 
Stat.  11  Geo.  ii.  c.  19,  which  expressly  empowers  (s.  8)  a  landlord  to 
distrain  upon  "  all  sorts  of  corn  and  grass,  hops,  roots,  fruit,  pulse,  or 
other  product  whatsoever "  {s.c.  of  the  same  nature  as  corn,  roots,  etc. : 
Clark  V.  Gaskarth,  1818,  8  Taun.  431;  20  R.  R.  516),  "which  shall  be 
growing  "  on  the  demised  lands :  to  cut,  gather,  and  lay  them  up  when 
ripe  in  a  barn  or  other  proper  place  thereon,  or  failing  such  place,  then 
in  some  barn  or  proper  place  as  near  as  may  be  to  the  premises :  and 
in  convenient  time  to  appraise  and  sell  them  to  meet  the  rent  due  and 
the  expenses,  such  appraisement  to  be  taken  when  they  are  cut  and 
gathered,  and  not  before.  And  notice  of  the  place  of  deposit  must 
(by  sec.  9)  be  given  to  the  tenant  within  a  week.  This  enactment  seems 
to  place  a  distress  on  growing  crops  on  a  different  footing  to  a  distress 
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on  other  goods  in  three  respects: — First,  the  impounding  must  take 
place  on  the  demised  premises,  unless  there  be  no  barn  or  other  proper 
place  thereon ;  and  the  distrainor  has  not,  as  in  other  cases,  the  option 
of  impounding  the  distress  off  the  premises,  or  (under  11  Geo.  ii.  c.  19, 
s.  10)  on  the  premises.  Secondly,  the  abolition  of  the  necessity  for  the 
appraisement  of  the  distrained  goods  (by  the  Law  of  Distress  Amend- 
ment Act,  1888,  51  &  52  Vict.  c.  21,  s.  5),  except  at  the  written  request  of 
the  tenant  or  owner,  would  appear  not  to  apply  to  growing  crops,  because 
their  appraisement  is  specially  required,  as  just  seen,  by  the  Stat.  11 
Geo.  II.  c.  19,  s.  8,  and  not  by  the  Stat.  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  2, 
to  which  alone  the  Act  of  1888  refers.  Thirdly,  the  option  which  the 
distrainor  still  has  of  holding  the  distress  as  a  pledge  in  lieu  of  selling 
it  (see  PhilpoU  v.  Lehain,  1876,  35  L.  T.  855)  would  seem  not  to  apply 
in  the  case  of  growing  crops,  the  sale  of  which  has  been  said  to  be 
probably  compulsory  {Piggott  v.  Births,  1836,  1  Mee.  &  W.  441,  per 
Parke,  B. ;  46  E.  E.  349). 

But  as  growing  crops  were  thus  made  distrainable  by  statute,  they 
enjoyed,  like  other  goods,  absolute  privilege  from  distress  when  they 
had  been  once  seized  in  execution  by  the  sheriff;  and  when,  after  sale 
to  a  purchaser,  they  were  in  such  a  state  as  not  to  be  capable  of  being 
severed  and  removed,  the  privilege  extended  to  protect  them  from  a 
distress  for  rent  due  after  such  sale  (see  Peacock  v.  Ptcrvis,  1820, 
2  B.  &  B.  362;  23  E.  E.  465;  Wharton  v.  Naijlor,  1848,  12  Q.  B.  673; 
76  E.  E.  384;  In  re  Benn-Davis,  1885,  55  L.  J.  Q.  B.  217).  But  the 
Landlord  and  Tenant  Act,  1851,  14  &  15  Vict.  c.  25,  now  provides  (s.  2) 
that  in  case  all  or  any  part  of  the  growing  crops  of  the  tenant  of  any 
farm  or  lands  shall  be  seized  and  sold  by  any  sheriff  or  other  officer 
under  a  writ  of  execution  they  shall,  so  long  as  remaining  on  the  lands, 
in  default  of  sufficient  distress  of  the  goods  and  chattels  of  the  tenant, 
be  liable  to  distress  for  any  rent  accruing  due  after  such  seizure  and 
sale,  notwithstanding  any  bargain  and  s'ale  or  assignment  of  such  growing 
crops  by  the  sheriff.  Growing  crops  taken  in  execution  are  therefore, 
in  the  present  state  of  the  law,  only  conditionally  privileged  from 
distress. 

It  may  be  added  here  that  where  growing  crops  are  distrained  with 
other  things  for  which  conditional  privilege  is  claimed,  their  value  is  not 
to  be  taken  into  account  in  deciding  whether  that  claim  has  been  made 
good,  inasmuch  as  only  those  things  are  to  be  reckoned  ivliich  are  imme- 
diately available  to  meet  the  arrears  of  rent  by  sale  (Piggott  v.  Birtles, 
supra). 

4.  The  distinction,  as  it  affects  growing  crops,  between  things  liable 
to  execution  under  a  writ  of  fieri  facias  and  things  not  so  liable  cor- 
responds very  closely  to  the  distinction  which  has  already  been  pointed 
out  between  fructus  industriales  and  fructus  naturales.  The  former, 
which  belong  to  the  executor  as  against  the  heir,  and  which  are  now 
"  goods  "  within  the  Sale  of  Goods  Act,  can  alone  be  seized  under  that 
writ  by  the  sheriff  Thus  while  growing  fruit,  for  instance  {Rodwell 
V.  Phillips,  1842,  9  Mee.  &  W.  501,  per  Lord  Abinger,  C.B. ;  60  E.  E.  807), 
or  a  growing  crop  of  meadow-grass  (Watson  on  Sheriffs,  2nd  ed.,  p.  253), 
could  not  be  levied  upon,  growing  potatoes  {Evans  v.  Boherts,  1826, 
5  Barn.  &  Cress.  829  ;  29  E.  E.  4:21,  per  Bay  ley,  J. ;  Anderson  v.  Badcliffe, 
1858,  El.  B.  &  E.  806),  or  crops  of  corn  {PooUs  Case,  1703,  1  Salk.  368, 
p)er  Holt,  C.J.)  and  after-eatage  of  stubble  {Jones  v.  Flint,  1839,  10 
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Ad.  &  E.  753,  per  Lord  Denman,  C.J. ;  50  E.  E.  527)  are  within  the 
rule.  But  a  sheriff  only  has  authority  to  sell  the  crop  as  it  stands,  and 
cannot  recover  expenses  incurred  in  cutting,  carrying,  or  preparing 
it  as  part  of  the  costs  of  the  execution  {In  re  Wooclham,  1887,  20 
Q.  B.  D.  40). 

The  power  of  the  sheriff  to  seize  growing  crops  in  execution  has, 
however,  been  greatly  curtailed  by  an  Act  which  was  passed  in  1816 
to  regulate  the  sale  of  farming  stock  taken  in  execution.  Under  the 
provisions  of  this  Act  (56  Geo.  iii.  c.  50),  a  sheriff  selling  under  an 
execution  may  not  allow  to  be  carried  off  from  the  land  "  any  straw, 
threshed  or  unthreshed,  or  any  straw  of  crops  growing,  or  any  chaff, 
colder,  or  any  turnips,  or  any  manure,  compost,  ashes,  or  seaweed,  in 
any  case  whatsoever ;  nor  any  hay,  grass,  or  grasses,  whether  natural 
or  artificial,  nor  any  tares  or  vetches,  nor  any  roots  or  vegetables,  being 
produce  of  such  lands,"  in  any  case  where  any  covenant  or  written 
agreement  with  the  landlord,  of  which  the  sheriff  shall  have  had  notice 
in  writing,  may  forbid  their  removal  from  the  land  (s.  1).  The  tenant 
is  bound  to  give  written  notice  of  the  existence  of  such  covenants  to  the 
sheriff,  who  is  in  his  turn  bound  to  inform  the  landlord  and  his  agent 
of  the  execution  (s.  2).  But  the  sheriff  may  dispose  of  such  crops  or 
produce  to  any  person  who  may  agree  with  him  in  writing  to  expend 
them  on  the  land,  in  accordance  with  any  covenant  or  agreement,  or 
(failing  that)  in  accordance  with  the  custom  of  the  country  (s.  3).  The 
Act  further  provides  that  no  sheriff  shall,  by  virtue  of  any  process 
whatsoever,  sell  or  dispose  of  any  "clover,  rye-grass,  or  any  artificial 
grass  or  grasses  whatsoever,  which  shall  be  newly  sown  and  be  growing 
under  any  crop  of  standing  corn  "  (s.  7) ;  also  that  no  assignee  of  any 
bankrupt,  or  under  any  bill  of  sale,  nor  any  purchaser  of  the  goods, 
chattels,  stock,  or  crop  of  any  person  employed  in  husbandry  on  any 
lands  let  to  farm,  shall  take  or  sell  any  "  hay,  straw,  grass,  or  grasses, 
turnips,  or  other  roots,  or  any  other  produce  of  such  lands  "  in  any  other 
manner  and  for  any  other  purpose  than  the  person  could  have  done 
through  whom  he  claims  (s.  11).  The  trustee  in  bankruptcy  has  been 
held  to  be  bound  by  this  provision,  though  in  pursuance  of  his  rights  he 
may  actually  have  disclaimed  the  lease  {Lyhbe  v.  Hart,  1885,  29  Ch.  D.  8). 
The  word  "  purchaser "  in  this  provision  is  to  receive  its  ordinary 
construction,  and  is  not  cut  down  by  virtue  of  the  title  and  preamble 
of  the  statute  to  a  purchaser  from  the  sheriff  {Wilmot  v.  Bose,  1854, 
3  El.  &  Bl.  563).  It  only  applies,  however,  to  a  person  who  buys  from 
the  tenant,  and  not,  for  instance,  to  one  who  buys  from  the  landlord 
selling  under  a  distress  {Hawkins  v.  Walrond,  1876,  1  C.  P.  D.  280). 

Growing  crops  are  also  subject  to  seizure  under  a  writ  of  sequestra- 
tion (see  Dickinson  v.  Smith,  1813,  4  Madd.  177). 

v^B  5.  Growing  crops  were  not  personal  chattels  within  the  Bills  of  Sale 
"  ct  (17  &  18  Yict.  c.  36)  of  1854  {Brantom  v.  Griffiths,  1877,  2  C.  P.  D. 
212).  By  the  Act  of  1878  (41  &  42  Vict.  c.  31),' however,  that  term  is 
made  specifically  to  include  them  "  when  separately  assigned  or  charged," 
but  not  "  when  assigned  together  with  any  interest  in  the  land  on  which 
they  grow "  (s.  4) :  with  the  further  proviso  that  that  term  is  not  to 
include  "  any  stock  or  produce  upon  any  farm  or  lands  which,  by  virtue 
of  any  covenant  or  agreement,  or  of  the  custom  of  the  country,  ought 
not  to  be  removed  from  any  farm  where  the  same  are  "  at  the  date  of  the 
bill  of  sale  {ibid.).  (The  effect  of  such  last-mentioned  covenant  or  agree- 
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ment,  under  the  Statute  56  Geo.  in.  c.  50,  in  the  case  of  a  purchase  from 
the  tenant,  has  already  been  referred  to.)  The  Act  of  1878  goes  on  to 
provide  (s.  7)  that  no  growing  crops  shall  be  deemed  to  be  separately 
assigned  or  charged  by  reason  only  that  they  are  assigned  by  separate 
words,  or  that  power  is  given  to  sever  them  from  the  land  on  which  they 
grow,  without  otherwise  taking  possession  of  or  dealing  with  such  land, 
if  by  the  same  instrument  any  freehold  or  leasehold  interest  in  the  land 
on  which  such  crops  grow  is  also  conveyed  or  assigned  to  the  same 
person.  And  the  Act  of  1882  (45  &  46  Vict.  c.  43),  after  providing 
for  the  avoidance,  except  as  against  the  grantor,  of  every  bill  of  sale, 
in  respect  of  all  personal  chattels  comprised  in  it,  but  not  specifically 
described  in  the  schedule  (s.  4),  and  also  in  respect  of  chattels  of  which, 
though  specifically  described,  the  grantor  was  not  the  true  owner  at  the 
time  of  the  execution  of  the  bill  of  sale  (s.  5),  goes  on  to  enact  (s.  6)  that 
"  nothing  contained  in  the  foregoing  sections  of  this  Act "  (compare 
Tennant  v.  Howatson,  1888,  13  App.  Gas.  489)  shall  render  a  bill  of  sale 
void  in  respect  of  any  growing  crops  separately  assigned  or  charged, 
where  such  crops  were  actually  growing  at  the  time  when  the  bill  of 
sale  was  executed.  Under  this  provision,  the  expression  ''separately 
assigned  or  charged  "  is  to  receive  the  same  construction  as  in  the  Act  of 
1878  {per  Lindley,  L.J.,  in  next  cited  case).  Consequently  growing  crops 
are  deemed  to  be  so  assigned  within  it,  if  assigned  apart  from  any  interest 
in  land,  though  assigned  along  with  personal  effects  {Roberts  v.  Roberts, 
1884,  13  Q.  B.  D.  794). 

It  has  been  decided  (under  the  Act  of  1854),  that  though  a  bill  of 
sale,  as  already  mentioned,  did  not  require  registration  in  respect  of 
growing  crops  at  all,  yet,  inasmuch  as  when  the  crops  were  subsequently 
severed  by  the  grantor  they  became  personal  chattels,  the  bill  of  sale,  in 
order  to  protect  them,  was  invalid  without  it  {Ex  parte  National  Mercan- 
tile Bank,  1880,  16  Ch.  D.  104).  It  is  presumed  that  the  same  principle 
would  apply  under  the  present  Acts  to  growing  crops  not  "  separately 
assigned." 

Where  the  tenant  of  a  farm  assigned  by  a  bill  of  sale  his  present  and 
future  growing  crops,  stock,  and  effects,  whether  on  the  farm  or  else- 
where, by  way  of  mortgage,  it  was  held  that  the  description  of  the  future 
crops  was,  so  far  as  those  on  the  farm  were  concerned,  sufficiently  specific 
to  make  a  valid  assignment  of  them  in  equity  {Clements  v.  Mattheivs,  1883, 
11  Q.  B.  D.  808). 

6.  It  has  always  been  usual  to  insert  in  leases  and  agreements  of 
farms  and  other  agricultural  property  provisions  relating  to  the  method 
of  cultivation  of  the  land  and  the  mode  of  dealing  with  the  growing 
crops.  The  great  variety  of  such  provisions  makes  it  impossible,  within 
the  limits  of  the  present  article,  to  epitomise  the  decisions  which  have 
been  given  by  the  Courts  in  regard  to  them,  though  some  of  those 
decisions,  as  affecting  the  rights  of  the  tenant  to  receive  compensation 
for  his  improvements  at  the  end  of  his  tenancy,  will  be  dealt  with 
in  another  place  (see  Tenant-Right).  Mention,  however,  may  be  made 
of  one  of  these  provisions  which  is  to  be  constantly  met  with  in  agricul- 
tural leases — the  covenant  not  to  remove  the  produce  of  growing  crops 
from  the  premises,  but  to  consume  it  upon  the  land  for  the  benefit  of  the 
latter.  At  common  law,  it  may  be  observed,  unless  some  custom  of  the 
district  where  the  lands  are  situated  can  be  shown,  no  obligation  to  that 
effect  on  the  part  of  the  tenant  will  be  implied,  except  perhaps  so  far  as 
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the  manure  arising  from  the  consumption  of  that  produce  is  concerned 
{Goufjh  V.  Howard,  1801,  Peake,  Add.  Oa.  197).  The  reader  who  desires 
further  information  with  regard  to  the  scope  of  the  covenant  to  spend 
growing  crops  on  the  land  may  be  referred  to  the  following  authorities : 
—Smith  V.  Chance,  1819,  2  Barn.  &  Aid.  753;  21  E.  E.  485;  Lord  SL 
Germains  v.  Willan,  1823,  2  Barn.  &  Cress.  216 ;  Allen  v.  Berry,  1829, 
4  Bli.  N.  S.  520 ;  5  E.  E.  185 ;  33  E.  E.  71 ;  Hindle  v.  Pollitt,  1840, 
6  Mee.  &  W.  529 ;  Richards  v.  Bluck,  1848,  6  C.  B.  437 ;  77  E.  E.  360 ; 
Massey  v.  Goodall,  1851,  17  Q.  B.  310;  85  E.  E.  477;  Cumherland  v. 
Bowes,  1854,  15  C.  B.  348 ;  Loiondes  v.  Fountain,  1855,  11  Exch.  487 ; 
Legh  v.  Lillie,  1860,  6  H.  &  N.  165;  Fielden  v.  Tattersall,  1863,  7 
L.  T.  718. 

In  consequence,  however,  of  the  passing  of  the  Agricultural  Holdings 
Act,  1906  (6  Edw.  7,  c.  56),  the  law  on  the  subject  will,  as  and  from  the 
1st  January  1909,  when  the  Act  (see  sec.  9)  comes  into  operation, 
undergo  important  modifications.  It  will  be  noticed  that  the  statutory 
provisions  are  not  to  apply  during  the  last  year  of  the  tenancy,  so  that, 
if  for  no  other  reason,  it  may  be  presumed  that  stipulations  of  the  kind, 
notwithstanding  the  enactment,  will  continue  to  appear  in  leases  and 
agreements. 

The  Act  (s.  3)  provides  as  follows : — 

(1)  Notwithstanding  any  custom  of  the  country  or  the  provisions  of 
any  contract  of  tenancy  or  agreement  respecting  the  method  of  cropping 
of  arable  lands,  or  the  disposal  of  crops,  a  tenant  shall  have  full  right  to 
practise  any  system  of  cropping  of  the  arable  land  on  his  holding  and  to 
dispose  of  the  produce  of  his  holding  without  incurring  any  penalty, 
forfeiture,  or  liability :  Provided  that  he  shall  previously  have  made,  or, 
as  soon  as  may  be,  shall  make,  suitable  and  adequate  provision  to  pro- 
tect the  holding  from  injury  or  deterioration,  which  provision  shall  in 
[the  case  of  disposal  of  the  produce  of  the  holding  consist  in  the  return 

the  holding  of  the  full  equivalent  manurial  value  to  the  holding  of 
dl  crops  sold  off  or  removed  from  the  holding  in  contravention  of  the 
justom,  contract,  or  agreement : 

Provided  that  this  sub-section  shall  not  apply — 

{a)  In  the  case  of  a  tenancy  from  year  to  year,  as  respects  the 
year  before  the  tenant  quits  the  holding,  or  any  period  after 
he  has  given  or  received  notice  to  quit  which  results  in  his 
quitting  the  holding ;  or 

(h)  In  any  other  case,  as  respects  the  year  before  the  expiration 
of  the  contract  of  tenancy. 

(2)  If  the  tenant  exercises  his  rights  under  this  section  in  such 
manner  as  to  injure  or  deteriorate  the  holding,  or  to  be  likely  to  injure 

or  deteriorate  the  holding,  the  landlord  shall,  without  prejudice  to  any 
other  remedy  which  may  be  open  to  him,  be  entitled  to  recover  damages 
respect  of  such  injury  or  deterioration  at  any  time,  and,  should  the 
case  so  require,  to  obtain  an  injunction,  or  in  Scotland  an  interdict, 
restraining  the  exercise  of  the  rights  under  this  section  in  that  manner, 
and  the  amount  of  such  damages  may,  in  default  of  agreement,  be 
determined  by  arbitration. 

(3)  A  tenant  shall  not  be  entitled  to  any  compensation  in  respect  of 
improvements  comprised  in  Part  III.  of  the  first  schedule  to  the 
Agricultural  Holdings  Act,  1900,  which  have  been  made  for  the  pur- 
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pose  of  making  such  provision  to  protect  the  holding  from  injury  or 
deterioration  as  is  required  by  this  section. 

(4)  In  this  section  the  expression  "arable  land"  shall  not  include 
land  in  grass,  which  by  the  terms  of  any  contract  of  tenancy  is  to  be 
retained  in  the  same  condition  throughout  the  tenancy. 

{Authorities. — Dixon,  Laiu  of  the  Farm,  6th  ed.,  1904.] 
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Definition. — The  contract  of  guarantee,  or,  as  it  is  sometimes  called, 
the  contract  of  principal  and  surety,  which  may  be  defined  as  a  contract 
to  pay  a  debt  or  perform  a  duty  in  the  event  of  another  person,  who  is 
primarily  liable,  not  paying  such  debt  or  performing  such  duty,  is  apt 
to  be  confounded  with  other  contracts,  in  particular  with  the  contracts 
of  indemnity  and  insurance.  Many  definitions  of  guarantee  include 
indemnity,  the  right  of  contribution,  the  contract  of  insurance,  and  the 
contract  of  a  del  credere  agent.  There  is  a  sense  in  which  the  contract 
of  indemnity  includes  guarantee;  it  has  been  remarked  that  every 
promise  to  become  answerable  for  the  debt  or  default  of  another  may 
be  expressed  as  an  indemnity  {Green  v.  Cresswell,  1839,  10  Ad.  &  E.,. 
p.  458).  [Green  v.  Cressivell  cannot  now  be  considered  law.  See  G^iild  v. 
Conrad,  infra,  and  Birkmyr  v.  Darnell,  1  Sm.  L.  C,  11th  ed.,  p.  302.]  But 
a  distinction  exists  between  a  promise  to  pay  the  creditor  if  the  principal 
debtor  makes  default,  and  a  promise  to  keep  a  person  who  has  entered, 
or  is  about  to  enter,  into  a  contract  of  liability  indemnified  against  that 
liability,  independently  of  the  question  whether  a  third  person  makes- 
default  or  not  (Guild  v.  Conrad,  [1894]  2  Q.  B.,  p.  896  ;  Thomas  v.  Cook, 
1828,  8  Barn.  &  Cress.  732 ;  32  E.  E.  520).  A  lessor  demises  premises 
under  a  lease  containing  a  covenant  to  pay  the  rent  reserved;  the 
lessee  assigns  his  interest ;  the  relation  of  lessor  to  lessee  after  assign- 
ment is  not  one  of  principal  and  surety ;  throughout  the  term  a  primary 
liability  subsists  between  the  lessor  and  lessee,  and  not  the  less  so  that 
the  assignee  is  bound  to  indemnify  the  lessee  (Baynton  v.  Morgan,  1888, 
22  Q.  B.  D.  74).  Many  companies  issue  "  guarantee  policies."  The  use 
of  the  word  "policy"  or  "insurance"  does  not  necessarily  determine 
whether  a  contract  is  one  of  insurance  or  guarantee ;  the  whole  contract 
must  be  looked  at  in  order  to  ascertain  its  real  nature,  and  whether  the 
parties  contemplated  the  rights  and  duties  of  principal  and  surety  or  of 
assurer  and  assuree  (see  dissenting  judgment  of  Kay,  L.J.,  in  Dane  v. 
Mortgage  Insurance  Co.,  [1894]  1  Q.  B.  54).  [For  the  distinction  between 
a  contract  of  indemnity,  which  can  be  sued  on  although  only  verbal, 
and  one  of  guarantee,  see  also  Indemnity,  and  Harhurg  India  Bubher 
Comb  Co.  V.  Martin,  [1902]  1  K.  B.  779,  there  cited,  and  In  re  Denton's 
Bstate,  [1904]  2  Ch.  178.] 

Lord  Selborne,  in  Duncan,  Fox  &  Co.  v.  N'ew  South  Wales  Bank, 
1880,  6  App.  Cas.,  p.  11,  in  which  the  position  of  an  indorsee  of  a  bill 
of  exchange  was   considered,   divided  contracts  of  surety  into  three^ 
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classes:  "(1)  Those  in  which  there  is  an  agreement  to  constitute,  for  a 
particular  purpose,  the  relation  of  principal  and  surety,  to  which  agree- 
ment the  creditor  thereby  secured  is  a  party ;  (2)  those  in  which  there 
is  a  similar  agreement  between  the  principal  and  surety  only  to  which 
the  creditor  is  a  stranger ;  and  (3)  those  in  which,  without  any  such 
contract  of  suretyship,  there  is  a  primary  and  secondary  liability  of  two 
persons  for  one  and  the  same  debt,  being,  as  between  the  two,  that  of 
one  of  these  persons  only,  and  not  equally  of  both,  so  that  the  other, 
if  he  should  be  obliged  to  pay  it,  would  be  entitled  to  reimbursement 
from  the  person  by  whom  (as  between  the  two)  it  ought  to  have  been 
paid." 

The  House  of  Lords  decided  that  the  contract  of  an  indorsee  was 
within  the  third  class ;  "  cases  in  which  there  is,  strictly  speaking,  no 
contract  of  suretyship,  but  in  which  there  is  a  primary  and  secondary 
liability  of  two  persons  for  one  and  the  same  debt,  by  virtue  of  which, 
if  it  is  paid  by  the  person  who  is  not  primarily  liable  he  has  a  right  of 
reimbursement  or  repayment  from  the  other"  (1880,  6  App.  Gas.,  p.  13). 

The  Form  of  Contract. — At  common  law  a  contract  of  guarantee  need 
not  be  in  writing.  This,  however,  was  altered  by  sec.  4  of  the  Statute 
of  Frauds,  29  Gar.  ii.  c.  3,  which  enacted  that :  "  No  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriages  of  another  person,"  etc., 
"  unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorised." 

The  authorities  do  not  state  whether  the  above  words  "  any  special 

promise  to  answer  for  the  debt,  default,  or  miscarriages  of  another,"  or 

she  same  words  in  the  Mercantile  Law  Amendment  Act,  1856,  are 

Ln  exhaustive  definition  of  the  contract  of  guarantee,  a  word  which  is 

lot  found  in  the  Statute  of  Frauds.     But  probably  they  are  intended  to 

such. 

The  following  are  some  of  the  chief  points  established  as  to  the 
ibove  section  of  the  Statute  of  Frauds : — 

(a)  The  contract  of  guarantee  must  be  collateral,  accessory,  or  sub- 
sidiary (to  quote  phrases  often  used)  to  another  contract  or  obligation 
in  existence  or  in  contemplation  {Birkmyr  v.  Darnell,  1705,  1  Sm.  L.  C, 
Mth  ed.,  299).  The  contract  which  is  to  be  guaranteed  need  not  actually 
)xist  at  the  time  of  the  contract  of  guarantee  {Mountstephen  v.  Lakeman, 
1874,  L.  E.  5  Q.  B.  613 ;  L.  E.  7  Q.  B.  197 ;  L.  E.  7  H.  L.  17).  The 
de  ''fidejussor  et  vrcecedere  oUigationem  et  sequi  potest  "  {Inst,  xx.  3) 
lolds  good,  but  the  parties  must  have  intended  that  there  should  be  a 
principal  debtor.  Hence,  in  such  case  as  Anstey  v.  Harden  (1804, 
jl  Bos.  &  P.  N.  E.  124;  8  E.  E.  713),  where  there  is  a  novation  or 
mrchase  of  a  debt,  the  statute  does  not  apply. 

It  might  have  been  supposed  that  the  contract  of  a  del  credere  (q.v.) 
agent,  who  for  a  special  commission  makes  himself  answerable  for  the 
debt  or  default  of  a  customer,  was  within  the  statute ;  but  for  reasons 
which  cannot  now  be  questioned,  it  has  been  held  that  such  a  contract 
is  not  within  the  statute  {Coutoitrier  v.  Hastie,  1852,  8  Ex.  Eep.  40; 
9  Ex  Eep.  102;  5  H.  L.  673;  Sutton  v.  Grey,  [1894]  1  Q.  B.  285).  [See 
these  cases  discussed  at  length  in  Harhurg  Co.  v.  Martin,  [1902]  1  K.  B. 

(&)  The  promise  must  be  to  "another  person,"  i.e.  not  to  the  debtor 
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but  to  the  creditor,  or,  as  it  is  sometimes  expressed,  "  there  must  be 
privity  between  the  principal  creditor  and  the  surety."  "  The  statute 
applies,"  said  Parke,  B.,  in  Hargreaves  v.  Parsons  (1844,  13  Mee.  &  W. 
561 ;  67  E.  K.  728),  "  only  to  promises,  made  by  the  persons  to  whom 
another  is  already,  or  is  to  become,  answerable.  It  must  be  a  promise 
to  be  answerable  for  a  debt  or  default  in  some  duty  by  that  other  person 
towards  the  promisee.  This  was  decided,  and  no  doubt  rightly,  by  the 
Court  of  Queen's  Bench  in  Eastwood  v.  Kenyon"  (1840,  11  Ad.  &  E. 
438 ;  52  K.  K.  400),  and  in  Thomas  v.  Cook  (1828,  8  Barn.  &  Cress.  728 ; 
32  K.  E.  520).     See  also  in  In  re  Boyle,  [1893]  1  Ch.,  p.  99. 

(c)  The  words  of  sec.  4,  "  default  or  miscarriages,"  include  liability 
not  merely  for  debts  but  for  wrongful  acts  or  torts  {Kirkham  v.  Marter, 
1819,  2  Barn.  &  Aid.  613;  21  E.  E.  416). 

{d)  There  must  be  consideration  to  support  a  contract  of  guarantee 
not  under  seal  {Barrell  v.  Trnssell,  1811,  4  Taun.  117;  Semple  v.  Pink, 
1847,  1  Ex.  Eep.  74).  The  contrary  was  once  supposed;  an  idea  no 
doubt  suggested  by  the  fact  that  the  consideration  is  not,  as  a  rule,  an 
advantage  accruing  to  the  promisor,  but  some  detriment  or  inconvenience 
suffered,  or  advantage  parted  with,  by  the  principal  creditor. 

What  is  "  consideration  "  depends  on  the  general  law  as  to  contracts. 
Here  it  may  be  stated  that  a  binding  promise  not  to  sue  the  debtor  is 
sufficient  consideration.  It  has  also  been  held  that  if  the  guarantor 
requests  the  creditor  to  forbear  suing,  and  the  creditor  on  such  request 
does  in  fact  forbear  to  sue,  although  he  does  not  at  the  time  of  the 
request  bind  himself  not  to  sue,  there  is  good  consideration  {Crears  v. 
Hunter,  1887,  19  Q.  B.  D.  341 ;  Miles  v.  Neio  Zealand  Alford  Estate  Co., 
1886,  32  Ch.  D.  266). 

{e)  The  consideration  need  not  be  in  writing.  In  Wain  v.  Warlters 
(1804,  5  East,  10 ;  1  Sm.  Z.  C,  11th  ed.,  323;  7  E.  E.  645)  it  was  decided 
that  the  words  of  sec.  4,  "  the  agreement "  or  "some  memorandum  thereof" 
included  the  consideration,  and  that  a  document  which  did  not  specify 
the  consideration  did  not  satisfy  the  statute.  The  law  as  thus  declared 
proved  inconvenient  to  the  mercantile  community,  and  was  altered  by 
the  Mercantile  Law  Amendment  Act,  19  &  20  Vict.  c.  97,  s.  3,  which 
states  that :  "  No  special  promise  to  be  made  by  any  person  after 
the  passing  of  this  Act  to  answer  for  the  debt,  default,  or  miscarriages 
of  another  person,  being  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereunto  authorised,  shall  be 
deemed  invalid  to  support  an  action,  suit,  or  other  proceeding  to  charge 
the  person  by  whom  such  promise  shall  have  been  made,  by  reason  only 
that  the  consideration  for  such  promise  does  not  appear  in  writing,  or  by 
necessary  inference  from  a  written  document."  [The  effect  of  the  Act 
is  to  allow  the  term  of  the  contract  which  constitutes  the  consideration 
to  be  added  by  parol,  it  does  not  admit  this  to  supply  the  consideration 
or  to  vary  the  writing,  or  otherwise  alter  the  ordinary  rules  of  evidence 
as  to  written  instruments  {Birkmyr  v.  Darnell,  1  Sm.  L.  C,  11th  ed., 
304).] 

(/)  The  words  of  the  4th  section  of  the  Statute  of  Frauds  are :  "  Ko 
action  will  lie ; "  a  verbal  grant  is  not  null  and  void,  and  the  Courts 
have  held  that,  for  certain  purposes,  a  verbal  guarantee  may  be  valid. 
For  example,  a  verbal  guarantee  may  be  a  good  ground  of  defence  (Zavery 
V.  Ttirley,  1860,  30  L.  J.  Ex.  49). 

(g)  There  must  be  no  liability  on  the  part  of  the  surety  prior  to  that 
which  arises  from  the  contract  of  guarantee  (Fitzgerald  v.  Dressier,  1859, 
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7  C.  B.  K  S.  374;  Sutton  v.  Grey,  [1894]  1  Q.  B.  285;  HarUrg  Co. 
[v.  Martin,  [1902],  1  K.  B.  778). 

Qi)  An  alteration  of  a  contract  within  the  statute  must  be  in  writing 
{Emmet  v.  Dewhurst,  1851,  3  Mac.  &  G.  587). 

Some  of  the  earlier  decisions  assimilated  a  contract  of  guarantee  to  a 

contract  of  insurance,  and  made  it  obligatory  for  the  person  guaranteed 

or  the  principal  creditor  to  disclose  to  the  guarantor  all  material  facts. 

It  is  now  settled  that  this  obligation  does  not  exist.      The  clearest 

statement  of  the  law  on  this  point  is  given  by  Blackburn,  J.,  in  Zee 

V.  Jones,  1864,  17  C.  B.  K  S.  503;  14  C.  B.  K  S.  386:  "When  the 

creditor  describes  to  the  proposed  sureties  the  transaction  proposed  to 

be  guaranteed  (as  in  general  a  creditor  does),  that  description  amounts 

to  a  representation,  or  at  least  is  evidence  of  a  representation,  that  there 

is  nothing  in  the  transaction  that  might  not  naturally  be  expected 

to  take  place  between  the  parties  in  a  transaction  such  as  that  described. 

.And,  if  a  representation  to  this  effect  is  made  to  the  intended  surety  by 

rone  who  knows  that  there  is  something  not  naturally  to  be  expected  to 

;take  place  between  the  parties  to  the  transaction,  and  that  this  is 

;unknown  to  the  person  to  whom  he  makes  the  representation,  and  that, 

df  it  were  known  to  him  he  would  not  enter  into  the  contract  of  surety- 

[tship,  I  think  it  is  evidence  of  a  fraudulent  representation  on  his  part. 

.  I  think  that  it  must  in  every  case  depend  upon  the  nature  of  the 
Itransaction  whether  the  fact  not  disclosed  is  such  that  it  is  impliedly 
I  represented  not  to  exist,  and  that  must  be  generally  a  question  of  fact 
proper  for  a  jury."  [In  Seaton  v.  Heath,  [1899]  1  Q.  B.  783,  it  was  held 
by  Eomer,  L.J.,  that  a  contract  of  guarantee  may,  under  special  circum- 
stances, be  one  of  those  contracts  in  which  uherrima  fides  is  required. 
This  dictum  is  not  affected  by  the  reversal  of  the  case  in  the  House 
iOf  Lords,  [1900]  A.  C.  135,  see  per  Vaughan  Williams,  L.J.,  in  In  re 
\ Denton's  Estate,  1904,  2  Ch.  188.] 

Construction  of  the  Contract. — In  recent  times  the  Courts  have  applied 
to  guarantees  the  ordinary  principles  of  construction,  regard  being  had 
to  the  surrounding  circumstances  (Morrell  v.  Cowan,  1877,  7  Ch.  D.  151). 
[The  terms  of  a  guarantee  are,  however,  strictly  construed  so  that  the 
guarantor  will  not  be  liable  unless  the  exact  thing  contemplated  has 
occurred  (Leigh  v.  Ta2jlor,  1827,  7  B.  &  C.  491 ;  31  E.  E.  261 ;  Burton  v. 
Gra7j,  1873,  L.  E.  8  Ch.  932;  B.  v.  Rerron,  [1903]  2  Ir.  E.  474).]  The 
two  questions  of  construction  which  oftenest  arise  are: — (1)  Whether  the 
guarantee  is  for  the  whole  or  part  of  the  debt  guaranteed ;  (2)  whether 
it  is  a  continuing  guarantee.  If  the  guarantee  is  for  the  whole  debt,  the 
creditor  can  on  default  recover  the  whole  from  the  surety,  leaving  him 
to  obtain  contribution  from  his  co-sureties,  if  any.  If  the  guarantee  is 
only  for  part  of  the  debt,  the  surety  on  payment  of  that  part  steps  into 
the  shoes  of  the  debtor ;  he  is  entitled  to  prove  pro  tanto  in  place  of  the 
principal  creditor  {In  re  Sass,  [1896]  2  Q.  B.  12).  If  the  surety  guaran- 
tees the  whole  debt,  his  right  of  proof  remains  in  abeyance  until  the 
whole  debt  is  paid  {Ellis  v.  Emmanuel,  1876,  1  Ex.  D.  157).  Whether  a 
guarantee  is  for  the  whole  or  part  of  a  debt  is  a  question  of  construction 
of  the  entire  document.  But  certain  rules  on  the  subject  have  been 
formulated,  one  being  to  the  following  effect: — "Where  the  surety 
has  given  a  continuing  guarantee,  limited  in  amount,  to  secure  the 
floating  balances  which  may  from  time  to  time  be  due  from  the  principal 
to  the  creditor,  the  guarantee  is,  as  between  the  surety  and  the  creditor, 
to  be  construed,  both  at  law  and  in  equity,  as  applicable  only  to  a  part 
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of  the  debt,  co-extensive  with  the  amount  of  his  guarantee"  {Ellis 
V.  Emmanuel,  1876,  1  Ex.  D.  164).  "Where  the  guarantee  limited  in 
amount  is  for  a  debt  already  ascertained  which  exceeds  that  limit  (no 
case  decides  that),  it  is  primd  facie  to  be  construed  as  security  for  part 
of  the  debt  only."  Whether  it  is  for  the  whole  or  part  is,  in  these 
"  circumstances,  a  question  of  construction  of  the  particular  document " 
(p.  168).  [The  effect  of  a  guarantee  being  "continuing"  is  to  extend  it 
beyond  the  first  sum  advanced  to  sums  subsequently  advanced  so  long 
as  the  guarantee  is  continued ;  it  does  not  give  a  fresh  right  of  action 
from  day  to  day.  The  cause  of  action  on  the  guarantee  arises  as  to  each 
item  of  an  account,  whether  principal  or  interest,  as  soon  as  that  item 
has  become  due  and  is  not  paid.  The  Statute  of  Limitations  begins  to 
run  in  favour  of  the  guarantor  in  respect  of  each  item  from  that  time 
(Farrs  Banking  Company  v.  Yates,  [1898]  2  Q.  B.  460).] 

Revocation. — Unless  the  contrary  is  agreed,  [where  the  consideration 
is  divisible  and  supplied  from  time  to  time],  a  guarantee  is  revocable 
as  to  future  transactions  at  any  time,  unless  the  guarantee  is  for  some 
transaction  not  completed,  or  for  some  continuing  consideration  {Lloyd's 
V.  Harper,  1880,  16  Ch.  D.  290).  [Where  the  consideration  is  entire,  con- 
sisting in  one  act  such  as  the  taking  of  a  servant  {Calvert  v.  Gordon, 
1828,  3  Man.  &  Ey.  124),  or  the  granting  of  a  lease,  the  guarantee  cannot 
be  revoked  by  the  guarantor  or  his  representatives  {Lloyd's  v.  Harper, 
supra),  at  least  unless  the  guarantor  has  expressly  stipulated  to  that 
effect  {Balfour  v.  Crace,  [1902]  1  Ch.  733).  Mere  notice  of  the  death  of 
a  guarantor  will  not  operate  as  a  revocation  {In  re  Silvester,  [1895]  1  Ch. 
573);  Balfour  v.  Crace,  [1902]  1  Ch.  733).] 

Duties  of  Surety  to  Creditor, — Chief  of  these  is  the  duty  of  the  surety 
to  pay  on  default  by  the  debtor ;  a  duty  which  arises,  unless  the  con- 
trary is  stipulated,  without  notice  by  the  creditor.  According  to  English 
law,  the  creditor  is  not  bound  to  take  proceedings  against  the  debtor,  or 
to  realise  securities  in  his  possession,  before  enforcing  his  rights  against 
the  surety.  The  latter  will  not  be  bound  by  a  judgment  or  award 
against  the  debtor  or  admission  by  him ;  unless  the  contrary  is  stipu- 
lated, he  is  entitled  to  have  the  debt  proved  {Ex  parte  Yoitng,  1881, 
17  Ch.  D.  668). 

Duties  of  Creditor  to  Surety. — Of  these  the  chief  is  the  duty  of  the 
creditor  to  surrender  to  him  all  securities,  etc.  (heneficium  cedendarum 
actionum).  This  rule  applies  to  securities  received  before  or  after  the 
date  of  the  guarantee  {Bechervaise  v.  Lewis,  1872,  L.  R.  7  C.  P.  372; 
Forbes  v.  Jackson,  1882,  19  Ch.  D.  615,  621),  even  though  the  surety  was 
unaware  of  their  existence.  Sec.  5  of  the  Mercantile  Law  Amendment 
Act  provides :  "  Every  person  who,  being  surety  for  the  debt  or  duty  of 
another,  or  being  liable  with  another  for  any  debt  or  duty,  shall  pay  such 
debt  or  perform  such  duty,  shall  be  entitled  to  have  assigned  to  him  or 
to  a  trustee  for  him,  every  judgment,  specialty,  or  other  security  which 
shall  be  held  by  the  creditor  in  respect  of  such  debt  or  duty,  whether 
such  judgment,  etc.,  shall  or  shall  not  be  deemed  at  law  to  have 
been  satisfied  by  the  payment  of  the  debt  or  the  performance  of  the 
duty,  and  such  person  shall  be  entitled  to  stand  in  the  place  of  the 
creditor  and  to  use  all  the  remedies,  and,  if  need  be,  upon  a  proper 
indemnity,  to  use  the  name  of  the  creditor,  in  any  action,  or  other  pro- 
ceedings, at  law  or  in  equity,  in  order  to  obtain  from  the  principal 
debtor  or  any  co-surety,  co-contractor,  or  co-debtor,  as  the  case  may  be, 
indemnification  for  the  advances  made  and  loss  sustained  by  the  person 
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ho  shall  have  so  paid  such  debtor  or  performed  such  duty;  and 
such  payment,  etc.,  so  made  by  such  surety  shall  not  be  pleadalble  in 
bar  of  any  such  action  or  proceeding  by  him :  provided  always  that 
no  co-surety,  co-contractor,  or  co-debtor  shall  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor,  or  co-debtor,  by  the  means 
aforesaid,  more  than  the  just  proportion  to  which,  as  between  those 
parties  themselves,  such  last-mentioned  person  shall  be  justly  liable  " 
(19  &  20  Vict.  c.  97,  s.  5). 

Indorsers  of  a  bill  of  exchange,  who  are  in  a  sense  sureties,  cannot 
so  avail  themselves  of  the  above  rule  as  to  prevent  an  indorsee  of  a  bill 
dealing  during  its  currency  as  he  thinks  fit  with  securities  {Duncan,  Fox 
&  Co.  V.  New  South  Wales  Bank,  1880,  6  App.  Cas.  1). 

It  would  seem  that  the  surety  may  require  the  creditor  to  sue  the 
debtor  when  the  debt  becomes  due  (De  Colyar,  p.  318)  [and  see  per 
A.  L.  Smith,  L.J.,  in  Eouse  v.  Bradford  Banking  Co.,  [1894]  2  Ch.  32, 
at  p.  75]. 

The  surety  may  plead  the  rights  of  set  off  which  the  debtor  could 
have  set  up  {Murphij  v.  Glass,  1869,  L.  E.  2  P.  C.  408 ;  36  &  37  Vict, 
c.  66,  s.  24  (2)).     (See  Guillouard,  p.  257.) 

Duties  of  Dehtor  to  Surety. — [See  also  Principal  and  Surety.]  It  is 
the  duty  of  the  debtor  to  repay  the  surety  who  has  satisfied  the  debt 
or  obligation,  and  the  latter  may  recover  by  action  money  so  paid.  In 
Eoman  law  the  surety  was  entitled  in  certain  cases  to  take  proceedings 
before  payment  against  the  debtor,  e.g.  if  the  debtor  allowed  an  unreason- 
able time  to  elapse  without  paying ;  and  most  modern  codes  recognise 
such  a  rule.  On  this  point  there  is  little  authority  in  English  law. 
But  it  seems  that  if  the  debt  has  become  due,  and  the  creditor  for 
some  reason  refuses  to  sue,  the  surety  may  take  proceedings  to  compel 
the  debtor  to  pay  (Willes,  J.,  in  Bechervaise  v.  Lewis,  1872,  L.  K.  7  C.  P. 
372,  377). 

On  being  sued,  the  surety  may  bring  in  the  principal  debtor  as  third 
party  (Bx  parte  Young,  In  re  Kitchin,  1881,  17  Ch.  D.  670). 

Duties  between  Co-Sureties. — A  surety  who  has  paid  the  debt  of  the 
creditor  has  the  right  to  proportionate  contribution  from  the  co-sureties, 
according  to  the  measure  of  their  liability;  and  it  seems  also  that  a  surety 
is  entitled,  hefore  payment,  to  call  up  his  co-sureties  for  contribution 
{Wolmershausen  v.  Gnllick,  [1893]  2  Ch.  514). 

The  right  to  contribution  exists,  unless  the  contrary  is  stipulated, 
where  the  sureties  are  bound  jointly  and  severally,  or  jointly  or 
severally,  wholly  under  the  same  or  different  instruments  (see,  how- 
ever, Coope  V.  Twynam,  1823,  1  Turn.  &  R.  426;  24  R.  R.  89).  In 
equity  the  contribution  was  determined  by  the  rule  of  solvent  co- 
sureties, and  the  rule  is  now  followed  (Judicature  Act,  1873,  s.  25). 
Cp.,  as  to  mode  of  apportionment,  Ellesnure  Brewery  Co.  v.  Cooper,  [1896] 
1  Q.  B.  81. 

Discharge  of  Surety. — The  grounds  of  rescission  which  are  applicable 
to  guarantees  and  other  contracts  need  not  be  here  considered:  reference 
can  be  made  briefly  only  to  some  grounds  of  defence  special  to  guarantees. 
The  following  are  some  of  the  chief  grounds  of  discharge  of  surety : — 
(«)  Discharge  of  surety  hy  extinction  of  the  principal  contract — Cum  causa 
principalis  non  consistit,  nee  ea  quidem  qum  sequuntur  locum  habent.  Thus 
if  a  creditor  voluntarily  releases  the  debtor  or  executes  a  deed  of  com- 
position, the  surety  will  be  discharged,  in  the  absence  of  a  reservation  of 
rights  against  him  {Commercial  Bank  of  Tasmania  v,  Jon£S,  [1893]  App. 
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Gas.  313  ;  [Greenwood  v.  Francis,  1899, 1  Q.  B.  312]).  This  principle  does 
not  apply  to  release  by  operation  of  law  (see  Bankruptcy  Act,  1883, 
s.  30  (4),  and  Bankruptcy  Act,  1890,  s.  30  (19);  also  see  Kay,  J.'s' 
decision,  Yorkshire  Ely.  Waggon  Co.  v.  Maclure,  1881,  19  Ch.  D.  478)! 
[So,  where  A.  guaranteed  B.  the  payment  of  interest  under  a  debenture, 
after  the  company  was  dissolved  and  the  principal  debt  was  then  extin- 
guished, B.  was  held  entitled  to  prove  in  A.'s  bankruptcy  for  the  estimated 
value  of  the  future  interest  payable  under  the  guarantee  (In  re  Fitzgeorgc, 
[1905]  1  K.  B.  462 ;  see  this  case  distinguished  in  In  re  Moss,  [1905] 
2  K.  B.  307).] 

(h)  Discharge  hy  death  of  one  or  more  of  the  2^ccrties,  or  by  a  change  in 
the  parties  to  the  contract. — At  common  law  a  contract  of  guarantee  was 
rescinded  as  to  future  transactions  by  the  death  of  one  of  the  parties 
thereto  if  the  guarantee  could  have  been  terminated  by  the  guarantor 
himself  by  notice,  unless  an  intention  to  the  contrary  appeared  therein. 
It  might  have  been  thought  that  the  effect  of  any  change  in  the  parties 
to  whom,  or  for  or  in  respect  of  whom,  a  guarantee  was  given  whether 
by  increase  or  decrease,  consolidation  of  one  firm  with  another,  or  amal- 
gamation of  one  company  with  another,  would  have  been  to  release  the 
guarantor.  But  the  early  cases  on  this  point  were  not  clear :  some  of 
them  turned  on  nice  distinctions  as  to  the  nature  of  the  business  (see 
authorities  collected  in  I)e  Colyar,  pp.  279  et  seq. ;  Fell,  p.  122).  On 
this  point  the  Partnership  Act,  1890,  53  &  54  Yict.  c.  39,  s.  18  (which 
appears  to  reproduce  the  Mercantile  Law  Amendment  Act,  1856,  s.  4, 
[repealed  by  s.  48]),  enacts :  "  A  continuing  guaranty  or  cautionary  obli- 
gation, given  either  to  a  firm  or  to  a  third  person  in  respect  of  the 
transactions  of  a  firm  is,  in  the  absence  of  an  agreement  to  the  contrary, 
revoked  as  to  future  transactions  by  any  change  in  the  constitution  of  the 
firm  to  which,  or  of  the  firm  in  respect  of  the  transactions  of  which,  the 
guarantee  or  obligation  was  given." 

(c)  Discharge  hy  change  in  contract. — A  surety  will  be  discharged  by 
any  change  in  the  guaranteed  contract  between  the  principal  debtor  and 
creditor  without  the  consent  of  the  surety,  unless  the  change  is  mani- 
festly immaterial,  or  is  to  the  advantage  of  the  surety  {Holrfie  v.  Brunshill, 
1878,  2  Q.  B.  D.  495);  [E.  v.  Herron,  [1903]  2  Ir.  K.  474]).  "The  true 
rule  in  my  opinion  is,  that  if  there  is  any  agreement  between  the  princi- 
pals with  reference  to  the  contract  guaranteed,  the  surety  ought  to  be 
consulted,  and  that,  if  he  has  not  been  consulted,  although  in  cases  where 
it  is,  without  inquiry,  evident  that  the  alteration  is  unsubstantial,  or  that 
it  cannot  be  otherwise  than  beneficial  to  the  surety,  the  surety  may  not 
be  discharged ;  yet,  that  if  it  is  not  self-evident  that  the  alteration  is 
unsubstantial,  or  one  which  cannot  be  prejudicial  to  the  surety,  the 
Gourt  will  not,  in  an  action  on  the  guarantee,  go  into  an  inquiry  into 
the  effects  of  the  alteration  ...  in  such  a  case  the  surety  himself  must 
be  the  sole  judge  whether  or  not  he  will  consent  to  remain  liable" 
{Holme  V.  Brunskill,  ante,  at  p.  505). 

{d)  Discharge  of  the  surety  hy  acts,  etc.,  of  the  creditor. — Only  a  few  of 
the  common  classes  of  cases  in  which  a  surety  is  discharged  by  acts, 
omissions,  or  laches  on  the  part  of  the  principal  creditor  can  be  mentioned. 
The  surety  will  be  pro  tanto  discharged  if  the  principal  creditor  sur- 
renders a  security  for  the  debt,  or  substitutes  a  new  security.  The 
creditor  is  bound  to  use  due  care  or  diligence  in  preserving  securities  in 
the  state  in  which  he  received  them ;  and  the  surety  will  be  discharged 
jpro  tanto  if  such  securities  are  impaired  or  deteriorated  (Pearl  v.  Deacon, 
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857,  24  Beav.  186;  53  E.  R.  328;  and  remarks  of  Lord  Watson  in 
TayloTY.  Bank  of  Neiv  South  Wales,  1886, 11  App.  Cas.,  p.  603;  cf.  Nicliolas 
V.  Bidley,  [1904]  1  Ch.  192). 

Alteration  in  the  Contract  of  Creditor  and  Debtm\ — Discharge  "by  giving 
time. — A  surety  is  not  discharged  by  the  mere  fact  that  the  creditor 
gives  the  debtor  time  to  pay  the  debt  or  perform  the  duty  guaranteed ; 
but  the  surety  is  discharged,  if  there  is  a  binding  contract  to  give  time 
{Hoivell  V.  Jones,  1834,  1  C.  M.  &  R  97 ;  [Bolton  v.  Salmon,  [1891]  2  Ch. 
48,  54;  Bolton  v.  Buckenham,  [1891]  1  Q.  B.  278).  It  does  not  appear 
to  be  settled  whether  an  agreement  by  one  surety  to  give  time  to  the 
principal  debtor  discharges  a  co-surety  {Greenwood  v.  Francis,  [1899] 
1  Q.  B.  312)].  This  result  may  be  prevented  if  the  creditor  stipulates 
that  giving  time  shall  not  discharge  the  surety. 

Discharge  hj  Laches  of  the  Creditor. — It  is  impossible  to  refer  to  more 
than  a  few  of  the  classes  of  cases  in  which  the  surety  is  released  by 
reason  of  acts  or  omissions  on  the  part  of  the  creditor  to  the  prejudice 
of  the  surety.  To  refer  to  one  common  class  of  guarantees  given  to 
employers  for  the  good  behaviour  of  servants :  mere  negligence  on  the 
part  of  the  employer  in  detecting  delinquencies  of  the  servant  will  not 
be  a  defence  to  an  action  against  the  surety  {Guardians  of  Mansfield 
V.  Wright,  1882,  9  Q.  B.  D.  683).  Otherwise,  if  there  has  been  an 
omission  by  the  creditor  of  the  performance  of  some  duty,  to  the  injury 
of  the  surety  {Watts  v.  Shuttleivorth,  1860,  7  H.  &  N.  235);  and  reten- 
tion of  a  servant,  whose  good  behaviour  has  been  guaranteed,  after 
knowledge  of  acts  of  dishonesty  justifying  dismissal,  would  exonerate 
the  surety. 

As  release  of  co-surety,  see  Bonser  v.  Cox,  1841,  4  Beav.  379 ;  49 
E.  R.  385 ;  55  R.  R.  113 ;  Ward  v.  National  Bank  of  New  Zealand,  1883, 
8  App.  Cas.  755. 

Bills  of  Exchange  and  Principal  and  Surety. — It  is  now  settled  that 
parol  evidence  may  be  given  that  the  true  contract  between  parties  to  a 
bill  of  exchange  or  promissory  note,  instead  of  being  merely  that  which 
the  law  merchant  implies,  is  that  of  principal  and  surety  (remarks  of 
Lord  Watson  in  Macdonald  v.  Whitfield,  1883,  8  App.  Cas.,  p.  745; 
Chalmers  on  Bills  of  Exchange,  6th  ed.,  p.  224). 

[Authorities. — The  above  account  of  the  contract  of  guarantee  neces- 
sarily omits  reference  to  many  branches  of  the  subject.  For  further 
information  see  Bankruptcy  ;  Indemnity  ;  Life  Insueance  ;  Principal 
AND  Surety;  De  Colyar  on  Guarantees,  3rd  ed.;  Throop  on  The  Validity 
of  Verhcd  Agreeynents ;  Fell  on  Mercantile  Guarantees;  and  Guillouard, 
Traits  da  Cautionnement :  Motive  zu  dem  Entwurfe  eines  Bilrgerlichen 
Gesetzbuches,  vol.  ii.  ss.  668,  669.] 


PRECEDENTS. 

I.  GUARANTEE  to  Ba^ker^.     Variations  wh&i^e  the  Principal 
Debtm'S  are  a  Firm. 

To  Messrs. 

Guarantee.  In  Consideration  of  your  [opening  an  account  with  and]  making 
advances  or  otherwise  giving  credit  to  A.,  of,  &c.,  [and  B.,  of,  &c., 
carrying  on  business  at,  &c.,  under  the  style  or  firm  of  A.  &  Co.], 
I  hereby  guarantee  to  you  the  payment  of  all  moneys  which  [are 
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To  be  con- 
tinuing. 


Power  to 
give  time 
and  com- 
pound. 


Full  form 
of  guaran- 
tee. 


now  1  or]  shall  at  any  time  be  due  to  you  from  the  said  A.  or  his 
representatives  [A.  &  Co.]  on  the  general  balance  of  his  [their] 
account  with  you  not  exceeding  £  with  interest  thereon  at 

the  rate  of  per  cent,  per  annum  from  the  time  of  notice 

requiring  payment  of  the  amount  hereby  guaranteed  being  given  as 
hereinafter  proved  :  ^  And  I  declare  that  this  guarantee  shall  be  a 
continuing  guarantee  ^  to  the  extent  at  any  time  of  £  ,  with 

interest  thereon  from  the  date  when  payment  shall  be  required,  and 
shall  not  be  considered  as  wholly  or  partially  satisfied  by  the  pay- 
ment or  liquidation  at  any  time  or  times  hereafter  of  any  sum  or 
sums  of  money  for  the  time  being  due  upon  such  general  balance  as 
aforesaid,  but  shall  extend  to  cover  and  be  a  security  for  all  future 
sum  and  sums  of  money  at  any  time  due  to  you  thereon  within  the 
limit  aforesaid,  notwithstanding  any  such  payment  or  liquidation  : 
And  I  further  declare  that  you  may  grant  time  or  other  indulgence 
to  or  compound  with  the  said  A.  or  his  representatives  [A.  &  Co.], 
or  any  person  or  persons  or  company  liable  on  any  bill,  note,  or 
other  security  or  guarantee  held  by  you  without  affecting  this 
guarantee,  and  that  all  dividends,  compositions,  and  payments 
received  by  you  from  the  said  A.  [A.  &  Co.],  or  any  other  person 
or  persons  or  company  so  liable,  or  his  or  their  estate,  shall  be 
taken  and  applied  as  payments  in  gross,  without  any  right  on  the 
part  of  me  or  my  representatives  to  stand  in  your  place  in  respect 
of,  or  to  claim  the  benefit  of  any  such  dividends,  compositions,  or 
payments,  or  any  security  held  by  you  until  you  shall  have  received 
the  full  amount  of  all  your  claims  against  the  said  A.  or  his  repre- 
sentatives [A.  &  Co.]  which  are  covered  by  this  guarantee,  and  that 
this  guarantee  shall  apply  to  and  secure  any  ultimate  balance  which 
shall  remain  due  to  you  within  the  limit  aforesaid,  and  that  you 
may  enforce  this  guarantee,  notwithstanding  that  any  bills  or  other 

1  See  Morrell  v.  Cowan,  1877,  7  Ch.  D.  151  ;  47  L.  J.  Ch.  73. 

2  See  Hohson  v.  Bass,  1872,  6  Ch.  792  ;  Ellis  v.  Emmanuel,  1875, 
1  Ex.  D.  157.  The  following  is  a  full  form,  which  may  be  substituted, 
mutatis  mutandis,  for  the  clause  in  the  text  to  this  point : — 

"  In  consideration,  &c.,  I,  the  undersigned  B.,  of,  &c.,  hereby  guarantee 
to  you  the  payment  of  all  moneys  which  are  now  or  shall  from  time  to  time 
be  due  to  you  from  the  said  A.  or  his  rejDresentatives,  alone,  or  jointly  with 
any  other  person  or  persons,  or  company,  either  on  account  current  or  for 
money  advanced  or  j)aid,  or  in  respect  of  bills,  drafts,  notes,  or  other 
negotiable  securities  made,  drawn,  accepted,  advised,  indorsed  or  paid  by 
you  or  on  your  account  for  the  said  A.  or  his  representatives  alone  or 
jointly  as  aforesaid,  and  also  of  all  moneys  which  you  may  from  time  to 
time  be  or  become  liable  to  pay  in  respect  of  any  bills,  letters  of  credit, 
circular-notes,  or  any  other  dealing  or  transaction  on  account  or  for  the 
accommodation  or  benefit  of  the  said  A.  or  his  representatives,  alone  or 
jointly  as  aforesaid,  inclusive  of  interest,  commission,  and  other  usual 
bankers'  charges,  and  all  costs  and  expenses  incurred  by  you  in  respect  of 
the  premises,  or  this  guarantee,  and  inclusive  also  of  interest  at  any  rate 
not  exceeding  (unless  otherwise  agreed)  the  Bank  of  England  rate  for  the 
time  being,  or  five  per  centum  per  annum  if  the  bank  rate  shall  be  below 
that  rate,  to  be  calculated  with  half-yearly  rests,  according  to  the  usual 
custom  of  bankers,  although  the  relation  of  customer  and  banker  may  have 
ceased,  so  as  the  liability  of  me  or  my  representatives  hereunder  shall  not 
exceed  at  any  one  time  the  sum  of  £  ,  with  interest,"  «&c.,  as  in  tlie 

"3  See  Ellis  v.  Emmnnuel,  1875,  1  Ex.  D.  157. 
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instruments  covered  by  it  may  be  then  in  circulation  or  outstanding,^ 
or  that  you  may  then  have  any  other  guarantee  for  the  said  balance  : 
Death  of      And  I  further  declare  that  this  guarantee  shall  not  be  affected  by 
or  chaiige    my  death,  but  shall  remain  in  force  until  one  calendar  month  after 
nofto^"^^^  notice  in  writing  to  determine  or  discontinue  the  same  shall  have 
guaraSee.a  been  given  to  you  by  me  or  my  representatives,^  and  shall  continue 
to  be  binding,  notwithstanding  any  changes  which  may  from  time 
to  time  take  place  in  the  partners  [in  the  said  firm  of  A.  &  Co.  or] 
Account      in  your  firm :  And  I  further  agree  that  any  account  settled  or 
between       Stated  by  or  between  you  and  the  said  A.  or  his  representatives 
andbSnk     [A.  &  Co.],  or  admitted  by  [him  or]  them,  may  be  adduced  by  you 
binding,      ^nd  received  as  conclusive  evidence  against  me  and  my  representa- 
tives of  the  balance  or  amount  thereby  appearing  due  from  the  said 
A.  or  his  representatives  [A.  &  Co.]  to  you,  and  shall  not  be  disputed 
Amount      or  questioned  by  me  or  my  representatives :  And  I  further  agree 
S^be^du?    that  the  amount  hereby  guaranteed  shall  be  due  and  payable  to  you 


on  notice. 


at  the  expiration  of  days  after  notice  requiring  such  payment 

shall  have  been  delivered  or  sent  through  the  post  by  registered 
letter  in  the  usual  way  by  you  or  your  solicitors  to  me  or  my 
representatives  without  the  necessity  of  naming  them.  As  WITNESS 
my  hand  this  day  of 


II.  GUARANTEE  by  Directors  of  a  Company  to  Bankers  fw' 

Limited  Amounts. 

To  THE  Bank,  Limited. 

Guarantee.         In  consideration  of  your  agreeing  to  grant  to  the  X.  Co.,  Limited, 
at  our  request,  a  credit  overdraft  to  the  extent  of  £  ,  we, 

the  undersigned,  hereby  guarantee  to  you  the  payment  of  all 
moneys  which  shall  at  any  time  be  due  from  the  said  X.  Co.  to 
you  on  the  general  balance  of  their  account  with  you  (such 
balance  to  include  all  interest,  commission,  and  other  charges  and 
expenses  which  you  may  in  the  course  of  your  business  as  bankers 
charge  in  respect  of  any  advances  or  discounts  made  to  them  or 
on  their  account,  or  for  keeping  their  said  account,  with  you), 
and  we  hereby  agree  that  this  guarantee  shall  be  a  continuing 
guarantee  to  the  extent  at  any  one  time  or  times  hereafter  of 
any  sum  or  sums  of  money  for  the  time  being  due  upon  such 
general  balance  as  aforesaid  :  And  further,  that  this  guarantee 
shall  be  in  force  and  subsisting  whether  the  whole  of  the  said 
sura  of  £  shall  be  actually  advanced  by  you  or  not.* 

1  See,  as  to  this  clause,  Midland  Banking  Comimmj  v.  CJiambers,  1868,  L.  E.  7 
Eq.  179  ;  4  Ch.  398  ;  Hohson  v.  Bass,  1872,  L.  E.  6  Ch.  792  ;  and  as  to  companies, 
see  Gray  v.  Seckham,  1872,  L.  E.  7  Ch.  680  ;  Ex  parte  National  Provincial  Bank, 
1881,  17  Ch.  D.  98. 

2  In  the  absence  of  agreement  to  the  contrary,  the  guarantee  would  be  revoked 
as  to  anv  future  transactions  by  a  change  in  the  constitution  of  the  firm  of  A.  &  Co., 
or  of  the  firm  of  bankers  (Partnership  Act,  1890,  53  &  54  Vict.  c.  39,  s.  18). 

3  Mere  notice  of  death  is  not  notice  under  this  clause  (Be  Silvester,  [1895] 
1  Ch.  573). 

4  See  BuHon  v.  Gray,  L.  E.  8  Ch.  932. 
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Limit  of      Power  to  give  time,  dc,  as  in  last  form.     Provided  always,  and  we 

expressly  stipulate   that  we  shall  respectively  be  liable  on   this 

guarantee  only  to  the  extent  of  the  sums  set  opposite  to  our 

Provision     respective  names  in  the  schedule  hereto :    And  further,  that  if, 

&c.,ofany  during  the  continuance  of  this  guarantee,  any  of  us  shall  die  or 

guarantor,    ^j^^^  cease  to  be  a  director  or  directors  of  the  said  X.  Co.,  Limited, 

and  if  that  company  shall  be  unable  to  substitute  a  guarantor  or 

guarantors  in  his  or  their  place  who  shall  be  satisfactory  to  you, 

then  the  said  company  may  pay  to  you  the  amount  which  in  the 

said  schedule  shall  be  set  opposite  to  the  name  or  names  of  the 

person  or  persons  who  shall  so  die  or  cease  to  be  a  director  or 

directors  as  aforesaid,  and  such  payment  shall  be  accepted  by  you 

in  full  satisfaction  of  all  claims  against  such  person  or  persons  in 

respect  of  this  guarantee. 

Dated,  &c. 

The  Schedule. 
A.£ 
B.  £  ,&c. 

III.  AGREEMENT  between  Directors  of  a  Company  in  respect 
of  a  Guarantee  given  hy  them  for  the  Company."^ 

Recital  of  AGREEMENT  made,  &c.,  between  six  parties :  Whereas  by  a 

^  '    guarantee  bearing  even   date   herewith  the  said  several  persons 

parties  hereto  have  guaranteed  to  the  Bank  certain  sums 

set  opposite  to  their  respective  names  in  the  schedule  to  the  said 

guarantee  as  security  for  the  X.  Co.  of  which  the  parties  hereto  are 

the  present  directors :  And  whereas  with  a  view  to  provide  for 

the  contingency  of  their  ceasing  to  be  directors  of  the  said  X.  Co., 

they  have  agreed  between  themselves  in  manner  hereinafter  appear- 

Agreement.  ing :  NOW  THESE  PRESENTS  WITNESS,  that  each  of  the  said 

parties  hereto  doth  hereby  agree  with  the  others  of  them  jointly 

and  severally  as  follows  : — 

for  release  1.  If  at  any  time  during  the  continuance  of  the  said  guarantee, 

guarantor    any  One  or  more  of  the  parties  hereto  shall  die  or  shall  (except  by 

ceasing  to    ccasing  to  hold  the  necessary  qualification  as  director  or  in  conse- 

be  director,  q^g^j^jg  Qf  anything  done  or  permitted  by  him  or  them  contrary  to 

his  or  their  duty)  cease  to  be  a  director  or  directors  of  the  said 

X.  Co.,  then  the  other  parties  hereto,  or  such  of  them  as  shall  for 

the  time  being  be  directors  of  the  said  X.  Co.,  will  forthwith  procure 

the  said  bank  to  release  the  said  party  or  parties  so  dying  or 

ceasing  to  be  a  director  or  directors,  and  his  or  their  estates  and 

effects,  either  by  procuring  the  said  bank  to  accept  a  substitute  or 

substitutes  as  guarantor  or  guarantors  in  his  or  their  place,  or  by 

payment  to  the  said  bank  of  the  sum  set  opposite  to  the  name  or 

names  of  such  person  or  respective  persons  in  the  schedule  to  the 

On  payment  said  guarantee  :  Provided  always  that  the  liability  to  procure 

shares. ^^      such  release  shall  not  arise  until  payment  to  the  said  X.  Co.  shall 

1  Under  this  clause  the  guarantors  are  liable  to  contribute  in  proportion  to  the 
named  sums  (Ellesmere  Brewery  Co.  v.  Cooper,  [1896]  1  Q.  B.  75). 

2  See  last  Precedent. 
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have  been  made  by  the  representatives  of  the  person  or  persons  so 
dying,  or  by  the  person  or  persons  so  ceasing  to  be  a  director  or 
directors  of  the  amount  for  the  time  being  uncalled  or  unpaid  upon 
the  shares  standing  in  the  name  or  names  of  the  respective  person 
or  persons  so  dying  or  ceasing  to  be  a  director  or  directors,  if  the 
then  existing  directors  of  the  said  X.  Co.  shall  require  such  payment 
to  be  made.     In  witness,  &c. 

See  other  Precedents,  sub  tit.  Bond  ;  Indemnity  ;  and  see  also  Index 

OF  FOKMS.  

Guarantee  Society. — See  Guarantee;  Life  Insurance. 

Guardian  ad  Litem. — A  guardian  ad  litem  is  a  person  who 
defends  an  action  or  other  proceedings  on  behalf  of  a  party  defendant 
who  is  under  disability,  owing  either  to  infancy  or  want  of  mental 
capacity. 

Infants,  In  Case  of. — Service  of  a  writ  or  summons  on  an  infant  is 
effected  by  serving  it  on  his  father  or  guardian,  or  if  none,  then  upon 
the  person  with  whom  the  infant  resides,  or  under  whose  care  he  is 
(R.  S.  C,  1883,  Order  9,  r.  4). 

Infants  may,  in  the  manner  heretofore  practised  in  the  Chancery 
Division,  defend  by  their  guardians  appointed  for  that  purpose  (Order 
16,  r.  16). 

Appearance. — An  infant  cannot  appear  except  by  a  guardian  ad  litem. 
No  order  is  required  for  the  appointment  of  such  guardian  (as  was  the 
case  under  the  old  practice),  but  the  solicitor  applying  to  enter  the 
appearance  must  make  and  file  an  affidavit  in  the  prescribed  form 
(Order  16,  r.  18).  Similarly,  where  an  infant  is  served  with  a  petition, 
notice  of  motion,  or  summons,  he  must  appear  at  the  hearing  by  guardian 
ad  litem  in  all  cases  in  which  the  appointment  of  a  special  guardian  is 
not  provided  for  (Order  16,  r.  19). 

Default  of  Appearance. — Where  no  appearance  has  been  entered  to 
a  writ  of  summons  for  a  defendant  who  is  an  infant,  the  plaintiff  must, 
before  proceeding  further  with  the  action  against  the  defendant,  apply 
to  the  Court  or  a  judge  for  an  order  that  some  proper  person  be  assigned 
guardian  of  such  defendant,  by  whom  he  may  appear  and  defend  the 
action.  But  no  such  order  will  be  made  unless  it  appears,  on  the 
hearing  of  such  application,  that  the  writ  of  summons  was  duly  served, 
and  that  notice  of  such  application  was,  after  the  expiration  of  the  time 
allowed  for  appearance,  and  at  least  six  clear  days  before  the  day  in 
such  notice  named  for  hearing  the  application,  served  upon  or  left  at 
the  dwelling-house  of  the  person  with  whom  or  under  whose  care  such 
defendant  was  at  the  time  of  serving  such  writ  of  summons,  and  also 
(in  the  case  of  such  defendant  being  an  infant  not  residing  with  or 
under  the  care  of  his  father  or  guardian)  served  upon  or  left  at  the 
dwelling-house  of  the  father  or  guardian,  if  any,  of  the  infant,  unless  the 
Court  or  judge  at  the  time  of  hearing  such  application  shall  dispense  with 
such  last-mentioned  service  (Order  13,  r.  1,  taken  from  C.  0.  7,  r.  3). 

The  procedure  under  this  rule  applies  to  the  case  of  an  originating 
summons  {In  re  Pepper,  Pepyer  v.  Pepper,  1884,  32  W.  E.  765).  In/?i  re 
Dawson,  Johnstone  v.  Hill,  1889,  41  Ch.  D.  415,  Chitty,  J.,  applied  it  to 
the  case  of  an  ordinary  summons  for  the  determination  of  a  question 
between  co-defendants. 
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The  practice  prescribed  by  the  rule  must  be  followed  even  though 
the  infant  and  his  guardian  are  out  of  the  jurisdiction  {OBrien  v.  Mait- 
lancl,  1862,  4  De  G.,  F.  &  J.  331 ;  45  E.  E.  1211 ;  White  v.  Ditvernay, 
[1891]  P.  290).  It  is  very  usual  to  appoint  the  official  solicitor  guardian 
upon  an  application  under  this  rule.  As  to  the  costs,  see  Order  65, 
r.  13.  To  entitle  him  to  costs  as  between  solicitor  and  client,  the  order 
giving  him  costs  must  expressly  provide  for  them  on  that  footing  (Eady 
V.  Elsdon,  [1901]  2  K.  B.  460). 

Proceedings  in  Chamhers.  —  At  any  time  during  proceedings  in 
Chambers  in  the  Chancery  Division  under  any  judgment  or  order,  the 
judge  may,  if  he  think  fit,  request  a  guardian  ad  litem  to  be  appointed, 
for  any  infant  who  has  been  served  with  notice  of  the  judgment  or  order 
(Order  55,  r.  27). 

Wlio  may  he  Appointed  Guardian  ad  litem. — A  co-defendant  having 
no  interest  adverse  to  that  of  the  infant  may  be  appointed  {Anon.,  1852, 
9  Hare,  App.  xxvii. ;  68  E.  770);  but  not  the  plaintiff';  nor  a  married 
woman  {In  je  Duke  of  Somerset,  Thynne  v.  St.  Maur,  1887,  34  Ch.  D. 
465) ;  nor  a  person  out  of  the  jurisdiction  {Anon.,  1854,  18  Jur.  770). 
It  is  desirable,  if  possible,  that  he  should  be  a  relation,  connection,  or 
friend  {Foster  v.  Cautley,  1853,  10  Hare,  App.  xxiv. ;  68  E.  K.  1127). 

Apj^earance  hy  Guardian. — A  guardian  ad  litem  is  not  entitled  to 
appear  in  person  {In  re  Berry,  Berry  v.  Berry,  1903,  W.  N.  125,  referring 
to  Murray  v.  Sitwell,  1902,  W.  K  119). 

Consent  on  Behalf  of  Infants. — The  guardian  ad  litem  can  consent  on 
behalf  of  the  infant  in  any  matter  of  procedure  {Knatchhull  v.  Fowle, 
1876,  1  Ch.  D.  604;  Fryer  v.  Wiseman,  1876,  24  W.  E.  205;  Piggott  v. 
Toogood,  1904,  W.  N.  130  ;  and  see  Order  16,  r.  21).  This  includes  the 
power  to  compromise  {Leeming  v.  Murray,  1880,  28  W.  E.  338),  but  not 
where  the  agreement  is  of  no  benefit  to  the  infant  {Rhodes  v.  Swithen- 
hank,  1889,  22  Q.  B.  D.  577).  The  Court  has  no  jurisdiction  to  enforce 
a  compromise  against  the  wish  of  the  guardian  {In  re  Birchall,  Wilson 
V.  Birchall,  1880,  16  Ch.  D.  41). 

Discovery. — A  guardian  ad  litem  can  be  compelled  to  answer  inter- 
rogatories, or  to  file  an  affidavit  of  documents  (Order  31,  r.  29). 

Costs. — A  guardian  ad  litem  is  not  ordinarily  liable  for  costs  of  suit, 
except  in  cases  of  misconduct  {Morgan  v.  Morgan,  1865,  11  Jur.  K  S. 
233). 

Persons  of  Unsound  Mind,  In  Case  of. — A  defendant  of  unsound 
mind  not  so  found  by  inquisition,  defends  an  action  brought  against  him 
by  a  guardian  appointed  for  that  purpose  (Order  16,  r.  17).  The  position 
of  such  guardian  is  precisely  the  same  as  in  the  case  of  an  infant.  The 
practice,  too,  as  stated  above  with  regard  to  infant  defendants,  is  pre- 
cisely similar  in  case  of  a  defendant  who  is  non  compos  mentis,  with  the 
following  exceptions  : — After  service  of  the  writ  of  summons,  the  proper 
course  is  for  an  appearance  to  be  entered,  and  then  an  order  of  Court 
obtained  appointing  a  guardian  ad  litem  (Daniell's  Ch.  Pr.,  p.  137). 
Whether  discovery  can  be  obtained  from  the  guardian  ad  litem  of  a 
person  of  unsound  mind,  queer e.  Order  31,  r.  29,  applies  only  to  the 
case  of  infants. 

Where  a  solicitor  of  the  Court  had  been  appointed  guardian  to  a 
defendant  of  unsound  mind,  and  the  defendant  recovered  pending  suit, 
but  delayed  applying  for  discharge  of  the  guardian,  he  was  ordered  to 
pay  the  costs  of  the  guardian  with  liberty  to  add  them  to  his  own 
{Frampton  v.  Webb,  1863,  11  W.  E.  1018). 
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[Authorities.— Chittfs  Arch.,  Uth  ed.,  pp.  1137-1140,  1144-1146; 
Daniell's  Ch.  Pr.,  6th  ed.,  pp.  125-139 ;  Daniell's  Forms,  5th  ed.,  53-62, 
65-71 ;  Seton,  6th  ed.,  pp.  971-978 ;  Simpson  on  Infants,  2nd  ed.,  pp. 
486-500;  Pope  on  Lunacy,  2nd  ed.,  pp.  330-338;  Wood  Renton  on 
LtonacT/,  1896,  pp.  1012,  1013.] 

Guardianship.— See  Infants. 
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I.  Constitution  of  a  Board  of  Guardians. 

For  the  better  administration  of  the  poor  law,  the  whole  of  England 
and  Wales  is  divided  into  657  districts  of  varying  size  and  popula- 
tion, called  unions.  In  each  union  there  is  a  body,  called  a  Board  of 
Guardians,  which  administers  the  poor  law  in  that  district.  The  statu- 
tory definition  of  a  "  poor  law  union  "  is,  in  fact,  "  any  parish  or  union  of 
parishes  for  which  there  is  a  separate  Board  of  Guardians  "  (52  &  53  Vict, 
c.  63,  s.  16). 

Both  unions  and  Boards  of  Guardians  were  unknown  to  the  common 
law ;  they  are  entirely  the  creatures  of  statute.  The  present  poor-law 
system  may  be  said  to  have  commenced  in  1601 ;  and  as  early  as  1662 
we  find  parishes  combining  for  poor-law  purposes  under  special  Acts  of 
Parliament.  By  a  permissive  statute  passed  in  1782  (22  Geo.  ill.  c.  83, 
commonly  known  as  Gilbert's  Act),  now  repealed,  parishes  were  allowed 
to  combine  for  purposes  of  indoor  relief.  But  the  present  scheme  of 
organised  unions  was  created  by  the  Poor  Law  Amendment  Act,  1834, 
4  &  5  V^ill.  IV.  c.  76.  By  that  Act  the  relief  of  the  poor  was  taken  out 
of  the  hands  of  the  vestries,  and  transferred  to  Boards  of  Guardians. 
Guardians  of  the  poor  had  been  introduced  by  Gilbert's  Act ;  but  the 
Board  of  Guardians  dates  from  1834.  By  the  Act  of  1834  a  body  of 
commissioners  was  appointed,  to  whom  was  intrusted  the  duty  of  group- 
ing the  existing  parishes  into  unions.  These  commissioners  subsequently 
became  the  Poor  Law  Board,  which  in  1871  was  merged  in  the  Local 
Government  Board.  They  went  on  the  principle  of  taking  a  market 
town  as  a  convenient  centre  and  uniting  all  surrounding  parishes  within 
easy  reach  of  it  into  a  union.  In  some  cases  an  existing  workhouse  was 
taken  as  the  centre ;  and  other  local  circumstances  were  permitted  to 
modify  the  general  plan.  But  no  regard  was  paid  to  the  boundaries  of 
VOL.  VI.  29 
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counties.  No  less  than  181  of  the  unions  then  created  were  intersected 
by  county  boundaries.  But  this  has  been  gradually  put  right  by  the 
Local  Government  Board,  which  has  full  power  to  create  new  unions 
and  to  dissolve  existing  ones  or  alter  their  boundaries.  Parishes  may 
be  transferred  from  one  union  to  another ;  a  single  parish  or  township 
in  which  the  population  has  largely  increased  may  be  raised  to  the  rank 
of  a  union  (4  &  5  Will.  iv.  c.  76,  s.  39).  But  in  spite  of  all  these  powers 
the  number  of  unions  in  England  and  Wales  has  remained  practically 
stationary;  it  was  647  in  1877,  648  in  1892,  and  is  now  657.  A  county 
council  may  by  their  order  provide  for  the  alteration  of  a  union  under 
sec.  36  (6)  of  the  Local  Government  Act,  1894,  in  accordance  with  the 
provisions  of  sec.  58  of  the  Local  Government  Act,  1888. 

Every  Board  of  Guardians  is  a  body  corporate,  called  by  the  name 
of  "  The  Guardians  of  the  Poor  of  the  Union  "  {or  "  of  the  parish 

of  ")  "  in  the  county  of  ."     It  has  perpetual  succession  and 

a  common  seal,  and  may  sue  and  be  sued,  and  take  and  hold  land  in 
that  name,  without  licence  in  mortmain  (5  &  6  Will.  iv.  c.  69,  s.  7).  In 
any  action  or  indictment  relating  to  any  property  belonging  to  the 
Board,  it  is  sufficient  to  lay  the  property  in  the  Board  of  Guardians  by 
that  name  (5  &  6  Vict.  c.  57,  s.  16).  As  a  corporate  body,  guardians 
fall  within  the  general  rule  of  law  which  requires  the  contract  of  a 
corporation  to  be  under  seal.  There  are  exceptions  to  that  rule,  as  will 
be  seen  from  the  following  cases : — "  The  general  rule  of  law  is  that  a 
corporation  contracts  under  its  common  seal ;  as  a  general  rule,  it  is  only 
in  that  way  that  a  corporation  can  express  its  will  or  do  any  act.  That 
general  rule  has,  however,  from  the  earliest  traceable  periods  been 
subject  to  exceptions,  the  decisions  as  to  which  furnish  the  principle 
on  which  they  have  been  established,  and  are  instances  illustrating  its 
application,  but  are  not  to  be  taken  as  so  prescribing  in  terms  the  exact 
limit  that  a  merely  circumstantial  difference  is  to  exclude  from  the 
exception.  This  principle  appears  to  be  convenience  amounting  almost 
to  necessity.  Wherever  to  hold  the  rule  applicable  would  be  to  occasion 
very  great  inconvenience,  or  tend  to  defeat  the  very  object  for  which 
the  corporation  was  created,  the  exception  has  prevailed;  hence  the 
retainer  by  parol  of  an  inferior  servant,  the  doing  of  acts  very  frequently 
occurring,  or  too  insignificant  to  be  worth  the  trouble  of  affixing  the 
common  seal,  are  established  exceptions  "  (Church  v.  Irnperial  Gas,  etc., 
Co.,  1838,  6  A.  &  E.  846 ;  see  Lord  Denman,  C.J.,  at  p.  861 ;  see  also 
Paine  v.  Strand  Union  (Guardians),  1846,  8  Q.  B.  326 ;  Sanders  v.  St. 
Neots  Union  (Guardians),  1846,  8  Q.  B.  810 ;  Lam^rell  v.  Billericay 
Union  (Guardians),  1849,  3  Ex.  Rep.  283;  Clarke  v.  Cuckfield  Union 
(Guardia^is),  1852,  21  L.  J.  Q.  B.  349;  Smart  v.  West  Ham  Union 
(Guardians),  1856,  11  Ex.  Rep.  867;  Haigh  v.  North  Bierley  Union 
(Guardians),  1858,  E.  B.  &  E.  873 ;  Nicholson  v.  Bradjield  Union 
(Guardians),  1866,  L.  R.  1  Q.  B.  620 ;  Dyte  v.  St.  Pancras  Union  (Guar- 
dians), 1872,  27,  L.  T.  (N.  S.)  343;  Austin  v.  Bethnal  Green  Union 
(Guardians),  1874,  L.  R.  9  C.  P.  91 ;  Dartford  Union  (Guardians)  v. 
Trickett,  1888,  59  L.  T.  754).  In  Laioford  v.  Billericay  Eurcd  District 
Council,  [1903]  1  K.  B.  772,  the  Court  of  Appeal  held  that  although 
there  was  no  contract  under  seal  between  the  council  and  their  engineer, 
yet  the  work  performed  by  him  being  necessary  for  the  purposes  for 
which  the  council  w^as  created,  an  implied  contract  to  pay  for  the  work 
arose,  upon  the  performance  of  the  work  by  him  and  the  acceptance 
of  its  benefit  by  the  council. 


GUAEDIANS  OF  THE  POOH  451 

II.  Election  of  Members. 

Ordinary  Members. — All  guardians  now  are  elected.  There  are  no 
longer  any  ex-officio  or  nominated  guardians  (Local  Government  Act, 
1894,  56  &  57  Vict.  c.  73,  s.  20  (1)).  The  bulk  of  the  members  are 
elected  by  the  parishes.  The  number  of  guardians  representing  each 
parish  is  fixed  by  the  order  creating  the  union.  But  the  Local  Govern- 
ment Board  (4  &  5  Will.  iv.  c.  76,  s.  38),  and  the  County  Council 
(L.  G.  Act,  1894,  s.  60),  have  power,  by  order,  to  alter  the  number.  As 
a  rule,  every  parish  which  has  a  population  of  not  less  than  300  sends 
at  least  one  representative  to  the  union ;  parishes  with  less  population 
than  300  are  joined  to  some  neighbouring  parish  for  the  purpose 
(31  &  32  Vict.  c.  122,  s.  6).  The  Local  Government  Board  (and  now 
the  County  Council)  may  also  divide  any  large  parish  into  wards,  and 
fix  the  number  of  guardians  to  be  elected  by  each  ward  (39  &  40  Vict, 
c.  61.  s.  12;  L.  G.  Act,  1894,  s.  60).  The  electors  are  the  "parochial 
electors  "  of  each  parish  (or  ward)  as  defined  by  sees.  2  and  44  of  the 
L.  G.  Act,  1894.  The  voting  is  by  ballot.  Each  elector  may  give  one 
vote  and  no  more  for  each  of  any  number  of  candidates  not  exceeding 
the  number  to  be  elected  (s.  2,  subs.  (2)).  The  election  must  be  con- 
ducted in  accordance  with  rules  laid  down  by  the  Local  Government 
Board  (see  the  Guardians  (London)  Election  Order,  1898,  and  the 
Guardians  (Outside  London)  Election  Order,  1898).  The  provisions  of 
the  Ballot  Act,  1872,  of  the  Municipal  Corporations  Act,  1882,  ss.  74,  75, 
and  of  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884, 
apply  to  an  election  of  guardians  of  the  poor.  Should  any  corrupt  or 
illegal  practice  take  place  at  such  an  election,  a  petition  must  be  pre- 
sented in  proper  time  to  the  High  Court  in  the  King's  Bench  Division ; 
the  newly-elected  Board  of  Guardians  has  no  jurisdiction  over  the  matter 
{Hebditch  v.  Macllwaine  and  Others,  [1894]  2  Q.  B.  54). 

Rural  District  Councillors. — But  here  note  a  distinction  between 
rural  and  urban  parishes.  Guardians,  as  such,  are  not  now  elected  for 
any  parish  in  a  rural  district  (L.  G.  Act,  1894,  s.  24  (3)).  All  members 
of  the  rural  district  council  are  also  necessarily  poor-law  guardians; 
they  represent  each  his  own  parish  on  the  Board  of  Guardians  for  the 
union,  without  any  separate  election  thereto ;  and  this  although  the 
rural  district  council  and  the  Board  of  Guardians  are  entirely  distinct 
bodies.  But  in  an  urban  district  the  Board  of  Guardians  and  the  district 
council  are  still  elected  separately,  and  may  consist  of  entirely  different 
persons. 

Additional  Guardians. — The  Board  when  constituted  may  add  to 
its  number  not  more  than  two  persons  from  outside  its  own  body, 
who  are  qualified  to  be  guardians  of  that  union;  and  any  person  so 
elected  shall  be  an  additional  guardian,  and  a  rdember  of  the  Board. 
So,  too,  the  Board  when  constituted  may  elect  a  chairman  or  vice- 
chairman  from  outside  its  own  body,  provided  he  be  qualified  to  be 
a  guardian  of  that  union;  and  such  chairman  or  vice-chairman  shall 
also  be  an  additional  guardian  and  a  member  of  the  Board  (L.  G.  Act, 
1894,  s.  20  (7)).  Such  additional  guardians  are  not,  however,  district 
councillors  even  in  a  rural  district ;  they  merely  attend  when  poor-law 
business  is  taken;  and  so  do  the  representatives  of  parishes  which, 
though  comprised  in  the  union,  are  not  within  the  rural  district. 

Qualification. — A  woman,  even  a  married  woman,  may  be  a  guardian. 
No  property  qualification  is  now  required.     No  person  is  qualified  to  be 
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elected  a  guardian  unless  he  or  she  is  a  parochial  elector  of  some  parish 
within  the  union,  or  has  resided  in  the  union  during  the  whole  of  the 
twelve  months  preceding  the  election,  or,  in  the  case  of  a  guardian  for 
a  parish  wholly  or  in  part  within  the  area  of  a  borough  (whether  a  county 
borough  or  not),  is  qualified  to  be  a  councillor  for  that  borough  (L.  G.  Act, 
1894,  s.  23). 

Disqualifications. —  A  person  is  disqualified  from  being,  or  being 
elected,  a  member  or  chairman  of  a  Board  of  Guardians,  if  he — 

(i.)  is  an  infant  or  an  alien ;  or 

(ii.)  has  within  twelve  months  before  his  election,  or  since  his 
election,  received  union  or  parochial  relief;  or 

(iii.)  has,  within  five  years  before  his  election,  or  since  his  elec- 
tion, been  convicted  either  on  indictment  or  summarily  of  any  crime, 
and  sentenced  to  imprisonment  with  hard  labour  without  the  option 
of  a  fine,  or  to  any  greater  punishment,  and  has  not  received  a  free 
pardon;  or 

(iv.)  has,  within  five  years  before  his  election,  or  since  his  election, 
been  adjudged  bankrupt,  or  made  a  composition  or  arrangement  with  his 
creditors  (but  this  disqualification  ceases  in  case  of  bankruptcy,  when  the 
adjudication  is  annulled,  or  when  he  obtains  his  discharge  with  a  certifi- 
cate that  his  bankruptcy  was  caused  by  misfortune  without  any  mis- 
conduct on  his  part,  and,  in  case  of  composition  or  arrangement,  on 
payment  of  his  debts  in  full ;  and  see  Aslatt  v.  Corporation  of  Soiithamii- 
ton,  1880,  16  Ch.  D.  143;  B.  v.  Coohan,  1886,  18  Q.  B.  D.  269;  and  as 
to  the  meaning  of  "  payment  of  debts  in  full,"  see  In  re  Keet,  [1905] 
2  K.  B.  666;  74  L.  J.  K.  B.  694;  and  as  to  the  meaning  of  "made  a 
composition  or  arrangement  with  his  creditors  "  {Bradfield  v.  Cheltenham 
Guardians,  [1906]  2  Ch.  371);  or 

(v.)  holds  any  paid  office  under  the  Board  of  Guardians  to  which 
he  seeks  to  be  elected;  or  is  the  paid  poor-law  officer  of  a  union  or 
parish  in  England  or  Wales,  wherever  situated  (5  &  6  Vict.  c.  57, 
s.  14);  or 

(vi.)  is  concerned  in  any  bargain  or  contract  entered  into  with  the 
Board,  or  participates  in  the  profit  of  any  such  bargain  or  contract  or  of 
any  work  done  under  the  authority  of  the  Board  (see  Nutton  v.  Wilson, 
1889,  22  Q.  B.  D.  744;  Cox  v.  Ambrose,  1890,  60  L.  J.  Q.  B.  114;  Nell  v. 
Longhottom,  [1894]  1  Q.  B.  767;  Barnacle  v.  Clarh,  [1900]  1  Q.  B.  279; 
Ford  V.  Newth,  [1901]  1  K.  B.  683 ;  B.  v.  Bowlands,  [1906]  2  K  B.  292). 
He  will  not,  however,  be  disqualified  merely  because  he  is  interested — 

{a)  in  the  sale  or  lease  of  any  lands  or  in  any  loan  of  money  to 
the  Board;  or 

(h)  in  any  newspaper  in  which  any  advertisement  relating  to  the 
affairs  of  the  Board  is  inserted ;  or 

(c)  in  any  contract  with  the  Board  as  a  shareholder  in  any  joint- 
stock  company.  But  in  this  last  case  he  may  not  vote  at 
any  meeting  of  the  Board  on  any  question  in  which  such 
company  is  interested,  though  in  the  case  of  a  water  company 
or  other  company  established  for  the  carrying  on  of  works  of 
a  like  public  nature,  this  prohibition  may  be  dispensed  with 
by  the  County  Council. 

If  any  disqualified  person  votes  or  acts  as  a  guardian,  he  will  for  each 
offence  be  liable  to  a  fine  not  exceeding  £20,  recoverable  before  justices 
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in  the  manner  provided  by  the  Summary  Jurisdiction  Acts  (L.  G.  Act, 
1894,  s.  46). 

Term  of  Office. — A  guardian  holds  office  for  a  term  of  three  years. 
As  a  rule,  one-third,  as  nearly  as  may  be,  of  the  members  of  every 
]>oard  go  out  of  office  on  15th  April  in  each  year  in  a  rotation  deter- 
mined by  the  County  Council,  and  new  members  are  elected  to  fill  their 
places  (L.  G.  Act,  1894,  s.  20  (6)) ;  though  in  some  districts,  by  special 
order  of  the  Local  Government  Board  or  of  the  County  Council,  the 
whole  body  retires  en  hloc  in  every  third  year,  instead  of  one-third  por- 
tion retiring  each  year.  If,  after  election,  a  candidate  refuses  to  serve 
on  the  Board,  or  if,  after  serving  a  while,  he  resigns,  he  is  liable  to  pay 
a  fine,  which  is  usually  fixed  at  £20.  But  such  fine  will  not  be  exacted 
if  he  was  elected  without  his  consent,  or  if  he  can  satisfy  the  Local 
Government  Board  that  he  has  good  reason  for  resigning  office,  such 
as  illness  or  necessary  absence  from  the  district  (5  &  6  Vict.  c.  57, 
s.  11).  Any  guardian  who  is  absent  from  all  meetings  of  the  Board 
for  more  than  six  months  consecutively,  except  because  of  illness  or 
for  some  other  good  reason  approved  by  the  Board,  thereby  vacates 
his  seat  {Kershaw  v.  Shoreditch  (Mmjor,  etc.,  of),  1906,  22  T.  L.  R  302); 
and  the  Board,  after  calling  upon  him  for  an  explanation  of  his  absence 
{Richardson  v.  Methley  School  Board,  [1893]  3  Ch.  510),  may  proceed  to 
declare  his  seat  vacant,  with  a  view  to  the  election  of  a  successor  (L.  G. 
Act,  1894,  s.  46);  see,  however,  the  Members  of  Local  Authorities 
Ptelief  Act,  1900,  s.  2.  If  the  same  person  be  elected  guardian  for 
more  parishes  than  one,  he  must  choose  in  which  parish  he  will  serve : 
he  cannot  serve  in  more  than  one.  If  he  accepts  office  in  one,  or  pays 
a  fine  in  one,  he  cannot  be  fined  for  not  accepting  office  in  any  other 
parish. 

Declaration. — No  person  elected  as  guardian  may  act  in  the  office 
(except  in  administering  the  declaration)  until  he  has  made  and  sub- 
scribed a  declaration  accepting  office.  This  declaration  must  be  made 
within  one  month  after  the  guardian  has  notice  that  he  has  been 
elected ;  it  must  be  made  in  the  prescribed  form,  or  in  a  form  to  the 
like  effect;  it  must  be  subscribed  before  two  guardians  of  the  union, 
or  before  the  clerk.  It  may  be  made  at  a  meeting  of  the  Board  of 
Guardians,  but  this  is  not  necessary.  The  form  will  be  found  in  the 
fifth  schedule  to  the  Election  Orders  of  January  1,  1898,  above  men- 
tioned. If  a  person  acts  as  guardian  without  having  made  the  declara- 
tion, he  will  for  each  offence  be  liable  to  a  fine  not  exceeding  £20.  A 
failure  to  accept  office  within  the  prescribed  time  creates  a  casual 
vacancy,  which  will  be  filled  up  in  the  manner  indicated  by  sees.  40 
and  66  of  the  Municipal  Corporations  Act,  1882. 

III.  Meetings  and  Proceedings. 

Time  and  Place  of  Meeting. — It  is  the  duty  of  the  guardians  to  hold 
an  annual  meeting  as  soon  as  they  conveniently  can  after  the  15th  of 
April  in  each  year.  They  must  also  hold  other  meetings  for  the  trans- 
action of  their  business,  once  at  least  in  each  month,  and  at  such  other 
times  as  may  be  necessary  for  properly  executing  their  powers.  They 
commonly  meet  fortnightly. 

They  may  from  time  to  time  make  rules  with  respect  to  the  summon- 
ing, notice,  place,  management,  and  adjournment  of  their  meetings,  and 
generally  with  respect  to  the  transaction  and  management  of  their 
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business.  But  no  meeting  of  a  Board  of  Guardians  may  be  held  in 
premises  licensed  for  the  sale  of  intoxicating  liquor,  except  in  cases 
where  no  other  suitable  room  is  available  for  the  meeting  either  free 
of  charge  or  at  a  reasonable  cost  (L.  G.  Act,  1894,  s.  61). 

Qtioriim. — No  business  shall  be  transacted  at  a  meeting  unless  at 
least  one-third  of  the  full  number  of  the  guardians  be  present,  subject 
to  this  qualification,  that  in  no  case  shall  a  larger  quorum  than  seven 
members  be  required  (Sched.  I.  to  the  Public  Health  Act,  1875,  extended 
to  Boards  of  Guardians  by  sec.  59  of  the  L.  G.  Act,  1894). 

Chairman  and  Vice-Chairman. — At  every  annual  meeting  the 
guardians  must  elect  a  chairman,  and  may  elect  one  vice-chairman, 
to  hold  office  until  the  next  annual  meeting.  These  officers  may  be 
elected  either  from  amongst  the  guardians  or  from  outside,  as  we  have 
seen,  ante,  p.  451.  If  the  chairman  so  appointed  dies,  resigns  or 
becomes  incapable  of  acting,  another  member  must  be  appointed  chair- 
man. He  will  hold  office  for  the  period  during  which  his  predecessor 
would  have  been  entitled  to  continue  in  office,  and  no  longer.  If 
the  chairman  be  present  at  the  time  appointed  for  holding  the  meeting, 
he  takes  the  chair  as  of  right;  if  he  be  not,  the  vice-chairman;  if 
neither  be  present,  the  meeting  appoints  one  of  their  number  to  act 
as  chairman  of  that  meeting.  The  vice-chairman  in  the  absence  of 
the  chairman  has  the  power  and  authority  of  the  chairman  (L.  G.  Act, 
1894,  s.  59  (2)). 

Committees. — At  each  annual  meeting  the  guardians  also  appoint 
their  usual  committees,  which  hold  office  until  the  next  annual  meeting. 
Of  these  the  most  important,  perhaps,  is  the  Assessment  Committee, 
which  must  consist  of  "not  less  than  six  nor  more  than  twelve"  members 
(25  &  26  Vict.  c.  103,  s.  2).  Each  such  committee  may  meet  and  adjourn 
as  it  thinks  proper.  Its  quorum  may  be  fixed  by  the  Board  when  it 
appoints  the  committee ;  if  not,  three  will  be  a  quorum ;  except  that  in 
the  case  of  the  assessment  committee  the  quorum  must  never  be  less 
than  one- third  of  the  whole  number  of  the  committee  (s.  9).  A  committee 
may  appoint  a  chairman  to  preside  whenever  he  is  present ;  but  if  no 
chairman  be  thus  appointed,  or  if  he  be  not  present  at  the  time  appointed 
for  holding  any  meeting,  the  members  present  must  choose  one  of  their 
number  to  be  chairman  of  such  meeting. 

Votes. — At  every  meeting  of  a  Board  of  Guardians  or  any  committee 
thereof  every  question  is  decided  by  a  majority  of  the  members  present 
and  voting  on  that  question.  If  the  votes  be  equal,  the  chairman  has 
a  second  or  casting  vote.  The  names  of  the  members  present  at  any 
meeting  of  the  Board,  and  of  those  who  vote  on  each  question,  must  be 
recorded,  so  as  to  show  whether  each  vote  given  was  for  or  against  the 
question ;  but  this  is  not  necessary  with  votes  given  at  a  committee. 
The  proceedings  of  any  Board  of  Guardians  or  of  any  committee  will 
not  be  invalidated  by  any  vacancy  among  its  members,  or  by  any  defect 
in  the  election  of  the  Board,  or  in  the  election  or  qualification  of  any 
member  of  it. 

Minutes. — Any  minute  made  of  the  proceedings  of  any  meeting  of 
the  Board,  or  of  any  committee  of  it,  and  copies  of  any  orders  made  or 
resolutions  passed  at  any  such  meeting,  if  purporting  to  be  signed  by 
the  chairman  of  that  or  of  the  next  ensuing  meeting,  shall  be  received 
as  evidence  in  all  legal  proceedings ;  and,  until  the  contrary  is  proved, 
every  meeting  where  minutes  of  the  proceedings  have  been  so  made 
shall  be  deemed  to  have  been  duly  convened  and  held,  and  all  the 
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proceedings  thereat  to  have  been  duly  had.  Such  a  minute-book  will, 
in  a  proper  case,  be  ordered  to  be  deposited  in  Court  for  inspection, 
although  it  may  be  in  constant  use  by  the  Board  (A.-G.  v.  Whitwood 
Local  Board,  1871,  40  L.  J.  Ch.  592.  And  see  Sched.  I.  to  the  Public 
Health  Act,  1875). 

Payments. — The  guardians  are  required  to  pay  every  sum  greater 
than  £5,  by  an  order  which  is  to  be  drawn  upon  the  treasurer  of  the 
union,  it  is  to  be  signed  by  the  presiding  chairman  and  two  other  guardians 
at  a  meeting,  and  is  to  be  countersigned  by  the  clerk  (General  Order, 
July  24,  1847,  art.  84).  A  form  of  order  has  been  prescribed  (General 
Orders,  April  7,  1857,  and  November  28,  1903). 

IV.  Duties  of  Guardians. 

1.  Relief  of  the  Poor. — The  first  duty  of  a  Board  of  Guardians  is  to 
relieve  the  poor ;  to  administer  the  large  funds  compulsorily  raised  for 
this  charitable  object  by  means  of  the  poor-rate.  This  involves  the 
anxious  consideration  of  problems  as  to  indoor  and  outdoor  relief, 
the  "  boarding  out "  of  children,  etc.,  the  discussion  of  which  is  beyond 
the  scope  of  this  article.  Every  union  has  its  workhouse,  or  a  share  in 
a  workhouse,  in  which  the  "  impotent  poor  "  and  pauper  children  are 
housed,  clothed,  and  fed;  and  the  casual  poor  temporarily  relieved. 
The  overseers  of  a  parish  cannot  now  give  relief,  except  in  cases  of 
urgent  necessity,  and  then  only  temporarily.  The  guardians,  too,  must 
see  that  the  inmates  of  the  workhouse  do  their  taskwork,  and  observe 
the  rules  of  the  house ;  and  they  must  also,  so  far  as  possible,  provide 
work  for  every  able-bodied  male  person  who  is  in  receipt  of  outdoor 
relief,  ^o  one  can  demand  outdoor  relief  as  a  right ;  but,  if  in  need,  he 
can  insist  on  being  received  into  the  workhouse  of  the  union  in  which 
he  is,  until  he  is  shown  to  be  "settled"  in  some  other  union;  see 
Poor  Law.  The  master  of  any  workhouse  must  also  receive  into  the 
workhouse  any  child  brought  there  under  any  order  made  in  pursuance 
of  the  Infant  Life  Protection  Act,  1897 ;  and  such  child  must  be  main- 
tained in  the  workhouse  until  otherwise  disposed  of  (60  &  61  Vict.  c.  57, 
s.  7).  The  various  and  important  duties  of  Boards  of  Guardians  in  the 
administration  of  the  Poor  Laws  are  regulated,  with  great  minuteness, 
by  a  large  number  of  orders  which  were  issued  from  time  to  time  by  the 
Poor  Law  Commissioners,  the  Poor  Law  Board,  and  their  successors 
the  Local  Government  Board,  under  the  provisions  of  the  Poor  Law 
Amendment  Act,  1834,  and  subsequent  statutes. 

2.  Officers. — In  order  to  distribute  relief,  to  manage  the  workhouses, 
schools,  and  other  institutions,  and  to  provide  food,  clothes,  etc.,  for  the 
paupers,  the  services  of  many  officers  are  required,  to  whom  various 
duties  are  assigned.  Thus  it  is  the  duty  of  the  guardians  from  time  to 
time  to  appoint  fit  persons  to  hold  the  undermentioned  offices,  and  to 
see  that,  when  they  have  been  appointed,  they  discharge  their  duties 
efficiently  and  thoroughly  : — 

(1)  Clerk  to  the  guardians. 

(2)  Treasurer  of  the  union. 

(3)  Chaplain. 

(4)  Medical  officer  for  the  workhouse. 

(5)  District  medical  officer. 

(6)  Master  of  the  workhouse. 

(7)  Matron  of  the  workhouse,  who  is  generally  the  wife  of  the  master. 
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(8)  Schoolmaster. 

(9)  Schoolmistress. 

(10)  Porter. 

(11)  Nurse  (in  some  cases  also  a  district  nurse). 

(12)  Relieving  officer. 

(13)  Superintendent  of  outdoor  labour ;  and  such  collectors,  clerks, 
and  other  assistants  as  the  guardians,  with  the  consent  of  the  Local 
Government  Board,  may  deem  necessary. 

It  is  the  duty  of  the  guardians  to  report  every  such  appointment 
to  the  Local  Government  Board,  except  in  the  case  of  a  person  employed 
in  or  about  the  workhouse  premises  in  connection  with  the  indoor  poor ; 
and  in  the  case  of  a  collector  of  guardians,  collector  of  poor-rates, 
assistant  teacher  for  the  purpose  of  industrial  instruction,  and  a  super- 
intendent of  outdoor  labour. 

The  rule  is  that  officers  appointed  continue  to  hold  office  until  they 
die  or  resign,  unless  they  are  removed  by  the  Local  Government  Board 
or  become  insane;  and  this  rule  still  applies  to  the  clerk,  treasurer, 
chaplain,  and  medical  officer.  These  officers  may  be  suspended,  but  not 
dismissed  by  the  guardians.  They  may  be  removed  by  the  Local  Govern- 
ment Board.  This  rule  secures  to  the  officers  a  position  to  some  extent 
independent  of  the  guardians.  A  master,  matron,  schoolmaster,  school- 
mistress, and  relieving  officer  appointed  after  February  28,  1879,  may  be 
dismissed  by  the  guardians,  subject  to  the  consent  of  the  Local  Govern- 
ment Board.  Other  officers,  including  a  porter,  nurse,  assistant,  and 
servant,  may  be  dismissed  by  the  guardians,  subject  to  the  dismissal  and 
the  grounds  thereof  being  reported  to  the  Local  Government  Board,  but 
such  a  report  is  not  required  in  the  case  of  persons  employed  in  or  about 
the  workhouse  premises  in  connection  with  the  indoor  poor.  A  super- 
intendent nurse  may  not  be  dismissed  without  the  consent  of  the  Local 
Government  Board. 

The  Poor  Law  Officers  Superannuation  Act,  1896,  regulates  the 
granting  by  guardians  to  their  officers  and  servants  of  superannuation 
allowances  on  their  ceasing  to  hold  office  or  employment. 

3.  Poor-rate. — In  order  to  grant  the  necessary  r-elief,  to  maintain 
all  the  buildings  and  institutions  of  the  union,  and  to  provide  salaries 
for  these  various  officers,  a  large  sum,  amounting  in  all  to  considerably 
over  £12,000,000  per  annum,  is  raised  by  means  of  the  poor-rate.  The 
collection  of  this  rate  is  primarily  the  business  of  the  officers  of  each 
parish — the  overseers  of  the  poor  (see  Parish) — and  not  of  the 
guardians,  who,  in  the  first  instance,  merely  make  an  order  that 
each  constituent  parish  in  the  union  shall  contribute  a  certain  sum. 
Formerly  each  parish  paid  only  for  its  own  poor.  A  parish  in  which 
none  of  the  paupers  in  the  union  workhouse  at  a  given  moment 
were  settled,  paid  no  poor-rate.  But  this  was  altered  by  the  Union 
Chargeability  Act,  1865,  28  &  29  Vict.  c.  79;  and  now  each  parish 
in  a  union  contributes  half-yearly  towards  the  expenses  incurred  by 
the  guardians  a  sum  which  is  in  proportion  to  the  rateable  value  of 
all  the  property  in  that  parish.  The  guardians  strictly  are  only 
concerned  in  the  total  rateable  value  of  each  constituent  parish;  but 
incidentally  they  have  a  voice  in  determining  the  rateable  value  of 
each  separate  holding.  The  first  step  in  the  process  of  making  a 
rate  is  for  the  overseers  of  the  parish  to  prepare  a  full  list  of  all 
the  rateable  property  in  their  parish,  stating  what  they  deem  to  be 
the  rateable  value  of  each  holding.      This  "valuation  list,"  as  it  is 
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called,  is  open  to  the  inspection  of  any  ratepayer  for  fourteen  days 
at  the  Poor  Law  Offices  of  the  union  (25  &  26  Vict.  c.  103,  s.  17).  It 
then  comes  before  the  assessment  committee  of  the  Board  of  Guardians 
(see  ante,  p.  454).  It  is  the  duty  of  this  committee  to  revise  this  list, 
to  see  that  no  rateable  property  is  omitted,  that  the  valuation  is 
correctly  and  equitably  made,  and  that  no  occupier  is  compelled  to 
pay  more  than  his  fair  share  of  the  common  burden.  It  therefore 
hears  and  adjudicates  on  all  complaints  and  objections  which  are 
brought  before  it,  deciding  questions  both  of  liability  and  amount. 
The  committee  may,  if  it  thinks  fit,  employ  a  valuer  to  revise  the 
valuation,  or  to  make  out  a  new  valuation  list;  but  before  incurring 
this  expense  it  must  obtain  the  consent  of  the  full  Board  of  Guardians 
after  notice  given  to  every  guardian  (s.  16).  The  valuation  list,  thus 
checked  and  corrected,  is  returned  to  the  overseers;  a  copy  must  be 
kept  in  the  board-room,  or  other  convenient  place  in  the  union, 
open  to  the  inspection  of  any  ratepayer  (25  &  26  Vict.  c.  103,  s.  31). 
Another  copy  must  be  sent  to  the  clerk  of  the  peace  for  the  county. 
Any  ratepayer  may  appeal  from  the  decision  of  the  assessment  com- 
mittee to  Quarter  Sessions.  If  he  succeeds  in  his  appeal,  the  list 
will,  of  course,  be  amended  by  the  Court;  the  costs  incurred  by  the 
assessment  committee  as  respondents  in  such  an  appeal  are  charged 
to  the  common  fund  of  the  union  (27  &  28  Vict.  c.  39,  s.  3 ;  Manchester, 
Sheffield,  and  Lincolnshire  Rly.  Co.  v.  Guardians  of  the  Poor  of  Doncaster 
Union,  [1897]  1  Q.  B.  117).  On  the  valuation  list,  as  thus  finally 
settled,  the  overseers  proceed  to  make  the  rate ;  they  know  the  amount 
required  from  their  parish;  they  know  the  total  rateable  value  of  all 
the  tenements  in  their  parish;  they  can  easily  see  how  much  in  the 
pound  will  bring  in  the  amount  required;  and  they  thus  assess  the 
sum  which  each  occupier  must  pay.  The  rate  so  made  by  the  over- 
seers must  first  be  allowed  by  the  justices.  Public  notice  is  then 
given  that  the  rate  is  made;  and  if  no  appeal  is  raised,  the  overseers 
proceed  to  collect  the  amount,  and  pay  over  to  the  treasurer  of  the 
union  the  proportion  of  it  to  which  he  is  entitled. 

4.  Loans. — The  guardians  must  always  be  careful  to  demand  from 
their  constituent  parishes  an  amount  sufficient  to  defray  their  current 
expenditure ;  for  the  Board  has  no  power  to  anticipate  its  income,  or  to 
borrow  money  on  the  security  of  the  rates,  or  to  pay  interest  on  borrowed 
money.  They  can  only  borrow  money  for  the  purpose  of  paying  for 
some  permanent  work  or  object,  such  as  the  erection  of  a  new  workhouse, 
hospital,  or  asylum,  the  benefit  of  which  will  last,  and  the  cost  of  which 
may  therefore  fairly  be  spread  over  a  term  of  years.  But  even  in  this 
case  no  such  loan  can  be  raised  without  the  consent  of  the  Local 
Government  Board,  which  will,  as  a  rule,  be  refused  if  the  amount 
proposed  to  be  expended  will  bring  the  total  debt  of  the  guardians  over 
one-fourth  of  the  total  rateable  value  of  the  union,  though  in  special 
cases  and  for  special  reasons  the  Local  Government  Board  may  by 
Provisional  Order  allow  this  maximum  to  be  exceeded  (Poor  Law  Act, 
1889,  52  &  53  Vict.  c.  56,  s.  2 ;  and  see  the  Poor  Law  Act,  1897,  60  & 
61  Vict.  c.  29).  The  period  of  repayment  of  a  loan  may  not  exceed  sixty 
years.     See  the  Poor  Law  Act,  1897,  s.  1. 

5.  LJdtication. — In  every  union  the  guardians  must  see  that  the 
children  of  their  paupers  are  properly  educated. 

6.  Vaccination. — It  is  also  the  duty  of  the  Board  of  Guardians  to 
enforce  the  Vaccination  Acts,  1861  to  1898,  within  their  union.     (See 
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the  Expiring  Laws  Continuance  Act,  1906.)  For  this  purpose  they 
must  appoint  and  pay  at  least  one  vaccination  officer  for  each  district. 
As  a  rule,  each  union  is  a  separate  vaccination  district,  though  some  of 
the  larger  unions  are  subdivided  into  two  or  more  vaccination  districts. 
Grants  will  be  made  by  the  County  Council  to  the  Board  of  Guardians 
from  time  to  time  for  such  sums  as  the  Local  Government  Board  certify 
to  be  due  in  respect  of  payments  to  public  vaccinators  under  sec.  5  of 
the  Vaccination  Act,  1867.     See  Vaccination. 

7.  Registration  of  Births  and  Deaths. — It  is  the  duty  of  the  guardians 
to  appoint  and  pay  the  registrars  of  births  and  deaths,  and  to  see  that 
they  are  provided  with  suitable  offices.  The  guardians  appoint  one 
superintendent  registrar  for  the  whole  union,  who  is  generally,  but  not 
necessarily  {R.  v.  Acason,  1862,  31  L.  J.  Q.  B.  227),  their  clerk,  and 
several  registrars,  one  for  each  sub-district  in  their  union.  But  though 
appointed  by  the  union,  they  may  be  dismissed  by  the  Eegistrar-General. 
The  Eegistrar-General  may  also  unite  two  or  more  unions  to  form  one 
superintendent  registrar's  district  (37  &  38  Vict.  c.  88,  ss.  21,  22). 

8.  Other  miscellaneous  duties  are  imposed  on  a  Board  of  Guardians  by 
various  statutes.  Thus  in  all  places  outside  the  metropolis  the  Board 
of  Guardians  is  "  the  local  authority  "  whose  duty  it  is  to  enforce  the 
Infant  Life  Protection  Act,  1897,  which  came  into  operation  on  January 
1, 1898.  But  note  that  the  powers  conferred  on  a  Board  of  Guardians 
by  sec.  3  of  the  Union  and  Parish  Property  Act,  1835,  5  &  6  Will.  I  v. 
c.  69,  enabling  it,  with  the  approval  of  the  Local  Government  Board,  to 
sell,  exchange,  or  let  the  property  of  any  parish  within  its  union,  are 
now  transferred  to  the  Parish  Council  by  sec.  6  (1)  {d)  of  the  Local 
Government  Act,  1894,  in  the  case  of  any  rural  parish  in  which  there  is 
a  Parish  Council.  Guardians  may  direct  proceedings  to  be  taken  under 
the  Prevention  of  Cruelty  to  Children  Act,  1904,  in  regard  to  the 
assault,  ill-treatment,  neglect,  abandonment,  or  exposure  of  any  child, 
and  may  pay  the  reasonable  costs  and  expenses  of  any  such  proceedings. 

Where  a  distress  committee  is  established  under  the  Unemployed 
Workmen  Act,  1905,  the  guardians  are  required  to  appoint  certain  of 
the  members  of  that  committee. 

V.  Central  Control. 

The  control  of  the  Local  Government  Board  over  all  Boards  of 
Guardians  is  very  strict  and  thorough.  Such  Boards  and  their  unions 
were  practically  created,  as  we  have  seen,  by  the  Poor  Law  Commis- 
sioners; and  the  Local  Government  Board,  which  is  the  successor  of 
those  Commissioners,  has  always  taken  a  most  paternal  interest  in  the 
proceedings  of  all  guardians.  It  advises  any  Board  that  is  in  doubt  or 
difficulty ;  it  arbitrates  between  various  Boards,  or  between  a  Board  and 
its  officers ;  it  may  create  new  unions,  alter  the  constituent  parishes  of 
existing  unions,  and  dissolve  unions.  Under  sec.  8  of  the  Poor  Law 
Act,  1879,  42  &  43  Vict.  c.  54,  it  may,  with  the  consent  of  the  guardians, 
combine  unions  for  any  purpose  or  purposes  connected  with  the  adminis- 
tration of  the  poor  law.  The  appointment,  duties,  and  tenure  of  office 
of  the  principal  officers  of  the  union  are  subject  to  the  control  of  the 
Local  Government  Board  (see  ante,  p.  456).  Lists  of  all  pauper  lunatics 
must  be  sent  to  the  Local  Government  Board  on  or  before  the  1st  of 
February  in  each  year  (Eules  of  the  Commissioners  in  Lunacy,  1895, 
r.  33).     Every  Board  of  Guardians  must  also  report  the  proceedings  of 
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its  assessment  committee  to  the  Local  Government  Board  in  the  month 
of  April  in  each  year  (25  &  26  Yict.  c.  103,  s.  12).  In  no  other  depart- 
ment of  local  government  is  the  central  control  so  complete  and  so 
efficient  as  in  the  case  of  Boards  of  Guardians. 

Audit. — In  particular,  the  Local  Government  Board  subjects  the 
accounts  of  all  Boards  of  Guardians  to  a  half-yearly  audit  of  a  most 
thorough  and  searching  character.  The  auditor  (who  is  an  officer 
appointed  by  the  Local  Government  Board)  gives  the  officers  of  each 
parish  in  the  union  fourteen  days'  notice  of  the  day  on  which  he  pro- 
poses to  hold  the  audit.  The  rate-books  and  other  accounts  must  then 
be  made  up  and  balanced  forthwith,  and  deposited  seven  clear  days  at 
least  before  the  day  fixed  for  the  audit,  at  some  convenient  place  within 
each  parish,  where  they  can  be  inspected  on  any  of  the  seven  interven- 
ing days  between  11  a.m.  and  3  p.m.,  by  any  person  liable  to  be  rated  to 
the  relief  of  the  poor  in  that  parish.  Due  notice  must  be  given  forth- 
with in  each  parish,  and  advertised  in  at  least  one  local  newspaper,  of 
the  time  and  place  fixed  for  the  audit,  and  of  the  place  where  the  parish 
books  are  deposited  (7  &  8  Vict.  c.  101,  s.  33  ;  11  &  12  Vict.  c.  91,  s.  7). 
Any  parish  officer  refusing  to  allow  any  ratepayer  in  the  parish  to 
inspect  the  books  will  be  liable  to  a  fine  of  forty  shillings.  Every  rate- 
payer in  any  parish  of  the  union  is  entitled  to  be  present  at  the  audit, 
and  may  raise  any  objection  to  any  such  accounts  before  the  auditor. 
The  auditor  can  compel  the  attendance  at  the  audit  of  every  person  who 
holds  any  book,  deed,  paper,  goods,  or  chattel  relating  to  the  poor-rate  or 
to  the  relief  of  the  poor,  and  also  of  every  person  accountable  to  the 
union  for  any  money ,  and  can  call  on  any  such  person  to  produce  all 
accounts  and  vouchers,  and  also  to  make  and  sign  a  declaration  with 
respect  to  such  accounts  (7  &  8  Vict.  c.  101,  s.  33). 

Surcharge. — It  is  the  duty  of  the  Local  Government  Board  auditor 
to  disallow  every  item  of  expenditure  which  is ,  contrary  to  the  orders, 
rules,  and  regulations  of  the  Local  Government  Board,  or  are  not  other- 
wise authorised  by  law,  and  to  "  reduce  all  such  payments  and  charges 
as  are  exorbitant "  (L.  G.  B.  Order  of  January  14,  1867,  art.  41).  In 
addition  it  is  his  duty  to  charge  against  any  person  accounting — 

(1)  The  amount  of  any  deficiency  or  loss  incurred  by  the  negligence 
or  misconduct  of  such  person ;  and  also 

(2)  The  amount  of  any  sum  for  which  such  person  is  accountable, 
but  which  he  has  not  brought  into  account  against  himself  (7  &  8  Vict. 
0.  101,  s.  32). 

The  guardians  are  intrusted  with  the  control  and  distribution  of  the 
poor's  fund ;  there  are  certain  specific  purposes  for  which  alone  this  fund 
can  be  employed ;  the  guardians  must  be  taken  to  know  the  law  ;  and  if 
they  allow  the  moneys  in  their  hands  to  be  devoted  to  any  unauthorised 
purpose,  they  betray  the  trust  reposed  in  them  (A.-G.  v.  Compton,  1842, 
1  Y.  &  C.  C.  417,  429).  Hence,  strictly,  every  guardian  who  voted  in 
favour  of  the  resolution  directing  the  illegal  payment  is  liable  to  be  sur- 
charged under  sec.  32  above  (see  also  sec.  5  of  the  11  &  12  Vict.  c.  91). 
But  the  usual  course  is  for  the  auditor  only  to  surcharge  those  guardians 
who  actually  signed  the  cheque  or  the  order  to  the  treasurer  of  the 
union.  The  persons  surcharged  must  pay  the  amount  to  the  treasurer 
within  seven  days  (7  &  8  Vict.  c.  101,  s.  32). 

Any  guardian  who  is  surcharged  can  require  the  auditor  to  state  his 
reasons  for  the  surcharge  in  writing  in  the  book  of  account  in  which  he 
enters  the  surcharge.     He  may  then  {a)  appeal  from  the  auditor  to  the 
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Local  Government  Board,  who  will  decide  whether  the  auditor  acted 
legally  or  not  in  making  the  surcharge  (7  &  8  Vict.  c.  101,  s.  36).  Or 
(b)  he  may  admit  his  error,  and  apply,  under  11  &  12  Vict.  c.  91,  s.  4,  to 
the  Local  Government  Board  to  exercise  its  equitable  powers  in  his 
behalf  and  relieve  him  from  making  the  payment.  The  amount  will 
generally  be  remitted,  if  the  mistake  was  made  in  good  faith.  Or  (c) 
he  may  apply  to  the  High  Court  for  a  certiorari  to  bring  up  the  order  of 
the  auditor  to  be  quashed,  as  was  done  in  the  case  of  E.  v.  Cicmherlege, 
1877,  2  Q.  B.  D.  366.  On  such  an  application  the  Divisional  Court,  as 
a  rule,  will  refuse  to  interfere  with  the  discretion  of  the  auditor  on  any 
matter  of  detail,  or  on  any  question  of  amount,  and  will  only  reverse  his 
decision  if  it  is  clear  that  he  has  gone  wrong  on  some  matter  of  principle 
(ibid.,  and  see  Ux  parte  the  Overseers  of  Spotland,  1860,  2  L.  T.  N.  S.  214 ; 
B.  v.  Knott,  1866,  15  L.  T.  N.  S.  291 ;  B.  v.  Boherts  {Ex  parte  Lawrence 
and  Others),  1907,  23  T.  L.  E.  491).  Expenses  paid  by  a  local  auth- 
ority may  not  be  disallowed  by  the  district  auditor  if  they  have  been 
sanctioned  by  the  Local  Government  Board.  See  the  Local  Authorities 
(Expenses)  Act,  1887. 

As  to  pauper  lunatics,  see  Asylums,  Vol.  I.  pp.  588-592. 

Guatemala. — Guatemala,  the  most  northerly  of  the  republics 
of  South  America,  has  an  area  of  nearly  47,000  square  miles,  about  that 
of  Honduras  {q.v.),  or  half  as  big  again  as  Ireland. 

Till  1821  it  remained  under  Spain,  and  for  the  next  twenty-six  years 
was  a  State  of  the  Confederation  of  Central  America.  The  republic  was 
established  March  21,  1847. 

Under  the  constitution  as  promulgated  December  1879,  and  revised 
by  Decree  of  l^ovember  5,  1887  (Hertslet's  State  Papers,  vol.  Ixxviii. 
p.  1007),  and  subsequently  further  amended,  there  is  a  President  elected 
for  six  years,  a  National  Assembly,  and  a  Council  of  State.  The  National 
Assembly  consists  of  one  representative  for  every  20,000  inhabitants,  and 
is  elected  for  four  years  on  universal  suffrage.  The  thirteen  members 
of  the  Council  of  State  are  partly  elected  by  the  National  Assembly 
and  partly  nominated  by  the  President. 

The  British  Regulations  for  Preventing  Collisions  at  Sea  apply  to 
ships  of  Guatemala  whether  within  British  jurisdiction  or  not  (St.  B.  &  0., 
Rev.  1904,  vol.  viii.,  "Merchant  Shipping,"  p.  285).  Extradition  {c[.v.) 
with  the  republic  is  regulated  by  Treaty  of  July  4,  1885  {ihid.,  vol.  v., 
"Fugitive  Criminal,"  p.  112). 

Guernsey. — See  Channel  Islands. 

Guerrilla  (sometimes  spelt  (r?^m/^a),  diminutive  of  the  Spanish 
word  guerra,  is  w^ar  carried  on  in  an  irregular  manner.  It  is  generally 
applied  to  the  persons  or  bands  carrying  on  the  irregular  warfare. 
The  position  of  irregular  combatants  has  long  been  one  of  difficulty. 
Yattel  observes  that  if  two  nations  are  engaged  in  war,  and  all  the  sub- 
jects of  the  one  may  commit  hostilities  against  those  of  the  other,  the 
war  could  hardly  be  terminated  otherwise  than  by  the  utter  extinction 
of  one  of  the  parties.  "  It  is  therefore  with  good  reason  that  the 
contrary  practice  has  grown  into  a  custom  with  the  nations  of  Europe, 
at  least  with  those  that  keep  up  regular  standing  armies  or  bodies  of 
militia.  The  troops  alone  carry  on  the  war  while  the  rest  of  the  nation 
remain  in  peace.      And  the  necessity  of  a  special  order  to  act  is  so 
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thoroughly  established  that  even  after  a  declaration  of  war  between  two 
nations,  if  the  peasants  themselves  commit  any  hostilities,  the  enemy 
shows  them  no  mercy  but  hangs  them  up  as  he  would  so  many  robbers 
and  banditti"  {Laiv  of  Nations,  iii.  s.  226). 

At  the  International  Conference  at  Brussels  in  1874,  after  some 
controversy,  it  was  agreed  that  militia  and  volunteer  corps  should  be 
entitled  to  the  rights  of  war,  provided  the  following  conditions  were 
complied  with: — {a)  That  they  should  have  at  their  head  a  person 
responsible  for  his  subordinates;  (5)  that  they  wear  some  settled 
distinctive  badge,  recognisable  at  a  distance ;  (c)  that  they  carry  arms 
openly ;  and  {d)  that  they  conform  in  their  operations  to  the  laws  and 
customs  of  war.  [It  was  also  agreed  that  the  population  of  a  non- 
occupied  territory,  who,  on  the  approach  of  the  enemy,  spontaneously 
take  up  arms  to  resist  the  invading  troops  without  having  had  time 
to  organize  themselves  in  compliance  with  these  conditions,  shall  be 
regarded  as  belligerents,  if  they  respect  the  laws  and  conditions  of 
war.] 

In  the  Instructions  for  the  Government  of  Armies  of  the  United 
States  in  the  Field  of  1863  more  rigorous  requirements  were  imposed. 
"  Men  or  squads  of  men,"  they  say,  "  who  commit  hostilities  whether  by 
fighting  or  inroads  for  destruction  or  plunder,  or  by  raids  of  any  kind, 
without  commission,  without  being  part  and  portion  of  the  organised 
hostile  army,  and  without  sharing  continuously  in  the  war,  but  who  do 
so  with  intermitting  returns  to  their  homes  and  avocations,  or  with  the 
occasional  assumption  of  the  semblance  of  peaceful  pursuits,  divesting 
themselves  of  the  character  or  appearance  of  soldiers — such  men  or 
squads  of  men  are  not  public  enemies,  and  therefore,  if  captured,  are 
not  entitled  to  the  privileges  of  prisoners  of  war,  but  shall  be  treated 
summarily  as  highway  robbers  or  pirates." 

The  Brussels  Code  was  not  binding  on  States,  but  it  was  approved 
by  most  of  the  civilised  Powers.  Eussia,  in  the  war  of  1877-78,  issued 
it,  and  the  Convention  of  Geneva  of  1864  (see  Geneva  Convention) 
and  the  Declaration  of  St.  Petersburg  of  1868,  as  a  manual  in  question 
and  answer  form  for  the  use  of  the  Eussian  troops  in  the  field.  [At 
The  Hague  Peace  Conference  of  1899,  a  Convention  was  signed  which 
embodied  the  above-mentioned  provisions  of  the  Brussels  Declaration. 
The  Convention  is  binding,  inter  se,  on  the  signatory  Powers  and  the 
other  Powers  which  have  acceded  to  it,  but  any  party  can  withdraw 
from  it  twelve  months  after  notification  of  the  intention  to  withdraw. 
In  the  late  war  with  the  South  African  Eepublic,  the  Boers  on 
Commando  were  treated  as  public  enemies  and  allowed  the  rights  of 
war,  although  they  did  not  wear  any  uniform  or  distinctive  badge.] 

Guidon  dC  la  IVIcr.— A  French  treatise  in  code  form  of 
merchant  shipping  law  in  twenty  chapters  by  an  unknown  author.  The 
first  known  edition  is  dated  1607,  the  second  1645,  but  it  is  supposed  to 
have  been  drawn  up  between  1556  and  1584.  The  influence  of  the 
Guidon  spread  from  the  western  coast  over  the  whole  of  maritime 
France,  and  many  of  its  solutions  of  points  of  difficulty  were  incor- 
porated in  the  famous  Ordonnance  of  1681,  and  thus  passed  into  the 
maritime  legislation  and  jurisprudence  of  other  nations.  The  subject 
chiefly  treated  is  the  contract  of  insurance,  but  most  other  shipping 
engagements  are  also  dealt  with. 

\_AutlioTities. — Pardessus,  Collection  des  his  maritimes  ant6rieurs  auu 
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18^  sUcle,  Paris,  1829-45,  vol.  ii. ;  Cleirac,  Us  et  Coutumes  cle  la  Mer, 
Bordeaux,  1661 ;  Kal  ten  born,  Griindsdtze  des  p^^adischen  eicropceischen 
Seerechts,  Berlin,  1851,  vol.  i.  p.  26.] 

Guild.  — See  Companies,  City. 

Guildhall. — See  London  (City);  Inferior  Courts,  Norwich. 

Guildhall  Sitting's. — The  old  sittings  of  the  Common  Law 
Courts  for  trial  of  causes  with  juries  at  the  Guildhall  of  the  City  of 
London  were  discontinued  for  a  time,  on  the  transfer  of  the  Supreme 
Court  to  the  Eoyal  Courts  of  Justice.  Provision  was  made  for  their 
resumption  (54  &  55  Vict.  c.  14),  but  after  a  short  experience  the 
experiment  was  abandoned,  and  London  causes  are  now  tried  at  the 
Eoyal  Courts.  The  special  rules  as  to  London  causes  are  contained  in 
Order  36,  rr.  29a,  296. 

Guilty  IVIind;  Guilty  Knowledge;  Guilty  In- 
tent.— In  the  earlier  history  of  crime  in  England  little  or  no  regard 
was  paid  to  the  intention  or  state  of  knowledge  of  the  person  who 
did  the  act,  as  a  constituent  or  essential  element  of  crime.  If  a 
man  was  killed,  wite  and  wer  must  be  paid,  whether  the  killing  were 
deliberate  or  accidental.  And  it  is  said  that  arson  is  the  first  offence  at 
common  law  in  which  the  intent  was  regarded  as  essential  (see  Arson). 
Even  now  it  is  usual  to  lay  down  the  rule  that  every  killing  is  yrimd 
facie  murder  (Steph.  Dig.  Or.  Law,  6th  ed.,  p.  191 ;  and  see  Murder). 

But  at  an  early  stage,  when  crimes  became  pleas  of  the  Crown  and 
sources  of  revenue  to  the  Exchequer,  there  arose  in  the  interest  of  the 
accused,  besides  the  right  to  trial  in  pais,  a  maxim  probably  derived 
from  ecclesiastical  conceptions  of  sin,  actus  nonfacit  reum,  nisi  mens  sit 
Tea,  of  the  essence  of  which  the  phrases  "  guilty  mind "  and  "  guilty 
intent"  are  a  transcript. 

Its  first  important  effect  was  in  creating  the  exceptions  from  liability 
for  criminal  acts  in  the  case  of  children  of  tender  years  (though  this 
may  perhaps  be  traced  to  the  fact  that  boys  were  not  sworn  to  the  law 
until  they  were  fourteen) ;  and  of  insane  persons  who,  by  reason  of  mental 
affliction,  were  incapable  of  understanding  the  nature  and  quality  of  the 
act  or  omission  imputed  to  them.  Such  persons  were  not  cloli  capaces 
in  law,  i.e.  not  of  mental  capacity  sufficient  for  criminal  responsibility. 

It  also  applied  where  the  accused  was  under  such  duress,  coercion, 
-or  restraint  as  not  to  be  a  voluntary  agent  in  doing  an  act  which,  if 
voluntarily  done,  would  be  criminal,  e.g.  a  wife  under  martial  coercion. 
See  Coercion. 

It  further  applied  to  cases  where  the  act  was  voluntarily  done,  but 
under  a  reasonable  though  mistaken  belief  in  the  existence  of  facts  which, 
if  true,  would  have  justified  or  excused  the  act  charged  as  criminal. 

Thus  a  hondficle  claim  of  right  to  do  the  act  charged  as  criminal  in 
most  cases  excludes  the  jurisdiction  of  justices  on  a  charge  of  petty  mis- 
demeanor if  the  right  is  one  which  can  exist  in  law.  But  this  plea  has 
been  held  ineffectual  in  proceedings  for  game  trespass  (  Watkins  v.  Major , 
1875,  L.  E.  10  C.  P.  665),  and  is  necessarily  so  in  any  proceedings  for 
obstructing  a  highway,  where  the  question  for  the  justices  to  settle  is 
"highway,  or  no  highway."  But  even  in  proceedings  by  indictment, 
hond  fide  claim  of  right  may  amount  to  a  defence  where  its  existence 
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is  incompatible  with  some  of  the  essential  mental  constituents  of  the 
offence. 

The  hond  fides  of  the  claim  is,  of  course,  a  question  of  fact  for  the 
Court  in  which  it  is  set  up  as  a  defence  {Reece  v.  Miller,  1882,  8  Q.  B.  D. 
626),  but  an  inferior  Court  cannot  acquire  jurisdiction  by  a  wrong  finding 
of  fact  {R.  V.  Farmer,  [1892]  1  Q.  B.  D.  637). 

The  defence  only  applies  where  some  intent  or  mental  condition  is 
an  element  of  the  offence  charged  {Watkins  v.  Major,  uhi  sujTixc).  It 
includes  hond  fide  claim  of  title  to  land  or  other  property  where  an  act 
is  done  thereunder,  and  the  claim  of  right  or  title  must  not  only  be 
believed  in  honestly,  even  if  erroneously,  but  must  be  such  as  can 
legally  exist  (Simpson  v.  Wells,  1872,  L.  K.  7  Q.  B.  214 ;  Pearce  v.  Scotcher, 
1882,  9  Q.  B.  D.  162).  Before  a  Court  of  summary  jurisdiction  the  exist- 
ence of  a  hond  fide  claim  merely  ousts  jurisdiction  to  try  the  charge.  In 
higher  Courts  it  may  be  a  complete  answer  or  excuse,  e.g.  where  a  man 
charged  with  theft  of  an  umbrella  at  his  club  can  prove  that  he  took  it 
in  honest  mistake  for  his  own  (R.  v.  Cridland,  1857,  27  L.  J.  M.  C.  28. 
See  Maxwell  on  Statutes,  4th  ed. ;  Hardcastle,  Statute  Law,  4th  ed.  by 
Craies,  433). 

In  another  way  this  defence  had  a  still  more  important  and  far- 
reaching  effect.  There  is  a  singular  absence  in  the  statute-book  of  a 
complete  definition  of  any  serious  crime.  The  elements  unlawfully, 
"  fraudulently,"  "  knowingly,"  "  maliciously  "  or  "  negligently,"  or  words 
requiring  existence  of  some  motive  or  particular  intention,  are  included, 
in  many  cases,  in  the  definition;  but  "it  is  the  general,  almost  the 
invariable,  practice  of  the  Legislature  to  leave  unexpressed  some  of  the 
mental  elements  of  crime,  the  full  definition  of  which  contains  expressly 
or  by  implication  some  propositions  as  to  a  state  of  mind." 

This  view  of  the  criminal  law  is  most  fully  discussed  by  the  judges 
in  R.  V.  Tolson,  1889,  23  Q.  B.  D.  168,  in  which  the  divergent  views  of 
the  matter  are  most  fully  stated.  The  view  of  the  majority  is  that 
honest  and  reasonable  mistake  is  on  the  same  footing  as  absence  of 
reasoning  faculty,  as  in  infancy,  or  its  perversion,  as  in  lunacy  (Cave,  J., 
p.  182),  and  applies  as  defence  or  excuse  to  statutory  or  to  common-law 
offences  which  expressly  or  implicitly  contain  as  a  constituent  element 
any  necessity  of  proving  a  state  of  mind  or  of  knowledge  (Stephen,  J., 
185).  The  absence  of  mens  rea  really  consists  in  an  honest  and  reason- 
able belief  in  the  existence  of  facts  which,  if  true,  would  make  the  act 
charged  innocent  (Bank  of  N.  S.  W.  v.  Piper,  [1897]  A.  C.  383,  389). 

In  the  case  of  some  serious  crimes  it  is  unnecessary  to  prove  guilty 
knowledge,  e.g.  in  the  case  of  offences  against  girls  or  boys  under  a 
certain  age,  where  the  defence  of  consent,  or  of  ignorance  of  the  child's 
age,  or  of  belief  that  it  was  greater  than  it  is,  is  absolutely  excluded, 
or,  if  admitted  at  all,  is  so  only  when  the  belief  is  based  on  reasonable 
grounds.  The  purpose  of  these  enactments  is  obviously  an  absolute 
prohibition  of  the  acts  in  question,  as  being  immoral  or  mischievous 
to  the  nation.  See  R.  v.  Prince,  1875,  L.  E.  2  C.  C.  K.  154,  163,  and 
sec.  4  of  the  Criminal  Law  Amendment  Act,  1885,  48  &  49  Yict.  c.  69. 
The  offence  of  obtaining  credit  over  £20  by  an  undischarged  bankrupt 
without  disclosure  of  his  status  does  not  involve  the  element  of  guilty 
mind  so  far  as  fraud  is  concerned  (R.  v.  Dyson,  [1894]  2  Q.  B.  176). 

There  is  a  class  of  wrongful  acts,  such  as  nuisance  and  libel,  whether 
blasphemous,  defamatory,  or  obscene,  in  which  the  intentions  of  the 
publisher,  however  pure  and  laudable,  will  not  avail  him  as  a  defence 
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{Steele  v.  Brannan,  1872,  L.  E.  7  C.  P.  261).  In  these  cases  the  public 
scandal,  injury,  or  damage  is  regarded  as  so  grave  and  obvious  as  to 
over-ride  the  considerations  as  to  the  particular  private  intent,  or  throw 
the  burden  of  justification  or  excuse,  if  any,  on  to  the  accused ;  and  in  a 
very  large  class  of  petty  misdemeanors,  the  definition  of  the  offence  not 
infrequently  shows  that  the  legislature  intended  to  prohibit  absolutely 
certain  acts,  irrespective  of  the  mind  or  knowledge  of  the  agent  (assuming 
him  not  to  be  a  lunatic  or  infant).  The  cases  are,  to  a  very  large  extent, 
in  the  nature  of  public  nuisances,  as  to  which,  even  at  common  law,  the 
intent  is  immaterial.  Such  are  the  laws  as  to  selling  food,  drugs,  or 
feeding  stuffs  {Blaker  v.  Tillstone,  [1894]  1  Q.  B.  345;  Dijke  v.  Goiver, 
[1892]  1  Q.  B.  220 ;  Laird  v.  Dohell,  [1906]  1  K  B.  131). 

But  there  are  undoubtedly  other  cases  in  which  the  definition  of  the 
offence  clearly  excludes  any  question  of  guilty  mind  and  prohibits  the 
act  absolutely.  Those  most,  and  most  recently,  discussed  arose  under 
the  penalty  clauses  of  the  Licensing  Act,  1872  {Gundy  v.  Lecocq,  1884, 
13  Q.  B.  D.  210 ;  Somerset  v.  Wade,  [1894]  1  Q.  B.  574 ;  Sherras  v.  De 
Rutzen,  [1895]  1  Q.  B.  918 ;  Police  Commissioners  v.  Eastman,  [1896] 
1  Q.  B.  655 ;  Emary  v.  Nolloth,  [1903]  2  K.  B.  269).  These  cases  illus- 
trate the  necessity  of  narrowly  scrutinising  the  scope  and  terms  of  each 
statute  by  itself  or  in  the  light  of  statutes  or  cases  in  pari  materid,  but 
afford  no  absolute  rule  nor  safe  guide,  except  perhaps  a  presumption 
against  exclusion  of  the  element  of  guilty  mind  {B.  v.  Sleep,  1861, 
L.  &  C.  44). 

These  rules  have  an  important  effect  on  the  criminal  liability  of 
corporations.  In  1827  (7  &  8  Geo.  iv.  c.  28,  s.  14)  it  was  found 
expedient  to  alter  the  common-law  presumption  against  such  liability ; 
but  this  change  has  not  operated  to  create  liability  in  the  case  of  treason, 
felony,  or  even  of  those  misdemeanors  which  involve  personal  violence 
or  some  mental  condition  as  distinct  from  a  prohibited  act  such  as 
libel  (without  scienter)  or  nuisance,  and  to  limit  the  liability  for  the 
most  part  to  petty  misdemeanors  {Pharmaceutical  Society  v.  Wheeldon, 
1880,  5  App.  Cas.  857,  869 ;  B.  v.  Tyler,  [1891]  2  Q.  B.  594;  Pearks  v. 
Ward,  [1902]  2  K.  B.  1,  11). 

[Authorities. — See  further,  Hardcastle  on  Statutes,  4th  ed.  by  Craies, 
433;  Maxwell  on  Statutes,  4th  ed.  by  Theobald;  Archbold,  Cr.  PL, 
23rd  ed.,  33-35.] 

Guinea.. — A  gold  coin,  whose  name  seems  to  have  been  derived 
from  Spain,  and  was  known  in  1611  in  England  (Shaw  on  Currency,  135 ; 
Eeport  of  Sir  W.  Kaleigh). 

English  guineas  were  first  minted  in  1660,  and  their  issue  continued 
till  July  1,  1817,  when  sovereigns  were  put  into  circulation.  They 
were  intended  to  be  the  equivalent  of  a  "pound  sterling,"  but  their 
value  fluctuated,  and  was  approximately  21s.  (Shaw,  pp.  231,  247). 
They  continued  current  for  some  time  after  1817  (see  St.  E.  &  0., 
Eev.,  vol.  i.  p.  603),  but  were  decried  in  1831.  But  computation  in 
guineas  is  preserved  for  purposes  of  professional  honoraria  and  volun- 
tary subscriptions,  notwithstanding  sees.  5  and  6  of  the  Coinage  Act, 
1870  (33  &  34  Vict.  c.  10).  See  Chalmers,  Colonial  Currency,  400 ;  and 
Coin,  British. 

GuIIy. — SeeDEAiNs;  Drainage. 
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Gun.  — See  Firearms. 

Gun  Barrel. — Provision  is  made  for  testing  gun  barrels  at  the 
Birmingham  Proof  House  by  31  &  32  Yict.  c.  cxiii.,  and  regulations 
made  thereunder  on  December  27,  1887,  and  gazetted  January  3,  1888, 
L.  G.,  pp.  16-26. 

Gun  Cotto  n .  —See  Explosives. 

Gun  Licence.— See  Excise. 

Gun  Powder.— See  Explosives.  Special  regulations  also 
exist  as  to  storage  of  gunpowder  in  dockyard  ports  (28  &  29  Vict.  c.  125, 
s.  5),  and  as  to  the  storage  of  gunpowder  and  other  explosives  on  vessels 
in  the  Mersey.  Those  there  in  force  were  made  on  September  12,  1890 
(St.  E.  &  0.,  1890,  p.  709). 

Gutters. — See  Drains;  Drainage. 

Gymnasiums. — Provision  is  made  in  the  Baths  and  Wash- 
houses  Act,  1878,  41  Vict.  c.  14,  for  the  establishment  of  gymnasiums 
by  urban  authorities  (s.  7),  who  have  power  to  make  charges  for  the  use 
of  such  gymnasiums  (s.  8).  See  Baths  and  Washhouses  ;  and  also  for 
the  provisions  of  the  {adoptive)  Museums  and  Gymnasiums  Act,  1891, 
54  &  55  Vict.  c.  22,  Museums  and  Gymnasiums. 

Gypsy. — The  gypsies  (whose  origin  is  uncertain)  are  a  population 
of  a  nomadic  character  dwelling  in  tents  or  caravans  and  scattered  over 
Europe,  Northern  Asia,  and  America.  In  modern  times  they  have  shown 
an  increased  tendency  to  assimilate  themselves  with  the  populations 
among  whom  their  lot  is  cast,  but  they  still  exist  in  most  countries  as 
a  distinct  body  of  people.  In  earlier  Acts  of  Parliament  they  are 
described  as  Egyptians.  The  gypsies  first  appear  in  Europe  in  large 
numbers  in  the  fifteenth  century.  They  were  certainly  established  in 
England  in  1514,  and  the  first  Act  dealing  with  them  (22  Hen.  viii.  c.  10) 
was  passed  in  1531.  Although  the  Act  is  now  repealed,  its  preamble  is 
still  of  interest,  as  it  states  the  chief  reason  why  the  law  of  civilised 
States  is  obliged  to  protect  its  subjects  in  some  degree  from  the  habits 
and  practices  of  gypsies. 

The  preamble  stated  that  "  Forasmuch  divers  and  many  outlandish 
people  calling  themselves  Egyptians,  using  no  craft  nor  feat  of  merchan- 
dise, have  come  into  this  realm  and  gone  from  shire  to  shire  and  place 
to  place  in  great  company,  and  used  great  subtle  and  crafty  means  to 
deceive  the  people,  bearing  them  in  hand,  that  they  by  palmistry  could 
tell  men  and  women's  fortunes,  and  so  many  times  by  craft  and  subtlety 
have  deceived  people  of  their  money,  and  also  have  committed  many 
heinous  felonies,  to  the  great  hurt  and  deceit  of  the  people  that  they 
have  come  among ; "  and  the  Act  accordingly  went  on  the  provide  that 
if  any  such  persons  should  come  within  the  realm,  they  should  leave  the 
same  within  fifteen  days  after  command  to  do  so  under  pain  of  imprison- 
ment. The  stringency  of  this  Act  was  increased  by  the  Statute  1  &  2 
Phil.  &  Mary,  c.  4,  which  inflicted  a  pecuniary  penalty  on  persons  bringing 
gypsies  into  the  realm,  and  made  gypsies  continuing  and  remaining  there 
VOL.  VI.  30 
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against  its  provisions  and  those  of  the  former  Act,  liable  to  be  adjudged 
and  to  suffer  death  as  felons.  This  Act  was  explained  by  a  later  Act, 
5  Eliz.  c.  20,  which,  describing  the  gypsies  as  the  false  and  subtle  com- 
pany of  vagabonds  calling  themselves  Egyptians,  declared  that  the  Statute 
1  &  2  Phil.  &  Mary  should  remain  in  force ;  but  provided  that  no  person 
born  in  the  realm  should  thereunder  be  compelled  to  leave  the  realm, 
but  only  to  leave  "  their  naughty  and  ungodly  life  and  company,"  and 
to  live  in  some  honest  manner. 

The  effect  of  these  Acts  was  to  make  the  gypsies  a  proscribed  class 
(Coke,  3  Inst,  102;  and  see  also  note  Stephen's  Com.,  14th  ed.,  1903, 
vol.  iv.  p.  219),  and  for  a  time  the  Acts  were  severely  enforced  against 
them ;  but  they  failed  to  effect  their  purpose,  and  had  in  the  eighteenth 
century  fallen  into  desuetude,  gypsies  being  at  that  time  only  prosecuted 
under  the  Vagrant  Act,  17  Geo.  ii.  c.  5.  The  Act  5  Eliz.  c.  20  was 
repealed  by  23  Geo.  iii.  c.  51,  and  the  severe  penalty  of  death  in  the 
Act  1  Phil.  &  Mary,  c.  4,  was  removed  by  1  Geo.  iv.  c.  116. 

New  statutory  provisions  have,  however,  been  made  in  modern  times 
with  regard  to  that  class  of  persons  in  which  gypsies  are  usually  to  be 
found.  The  Vagrants  Act,  5  Geo.  iv.  c.  83,  an  Act  which  repealed  all 
former  Vagrant  Acts,  enacts  that  a  person  telling  fortunes  shall  be  deemed 
a  rogue  and  vagabond  (as  to  this,  further  see  article  Fortune  Telling), 
and  also  every  person  wandering  abroad  and  lodging  in  the  open  air,  or 
under  a  tent,  or  in  any  cart  or  waggon,  not  having  any  visible  means  of 
subsistence,  and  not  giving  a  good  account  of  him  or  herself.  The  Act 
5  &  6  Will.  IV.  c.  50,  s.  72,  imposes  a  penalty  of  forty  shillings  on  any 
gypsy  pitching  any  booth,  tent,  stall,  or  stand,  or  encamping  upon  any 
part  of  the  highway.  The  Acts  22  Hen.  viii.  c.  10,  and  1  &  2  Phil.  & 
Mary,  c.  4,  were  repealed  with  all  enactments  confirming  them  by  the 
Act  19  &  20  Vict.  c.  64.  It  is  therefore  the  fact  that  gypsies  are  no 
longer  a  proscribed  class,  and  any  band  of  gypsies  not  engaged  in 
fortune  telling,  or  otherwise  breaking  the  law,  and  practising  some 
remunerative  occupation,  e.g.  basket-making,  may  lawfully  live  in  tents 
as  long  as  they  do  not  encamp  on  high  roads.  An  injunction  will, 
however,  be  granted  to  restrain  the  letting  of  land  for  the  purposes  of  a 
gypsy  encampment,  though  only  when  it  can  be  shown  that  such  an 
occupation  of  the  land  is  dangerous  to  the  health  of  the  neighbourhood 
{A.-G.  V.  Stone,  1895,  60  J.  P.  168). 

Any  tent,  van,  shed,  or  similar  structure  used  for  human  habita- 
tion which  is  in  such  a  state  as  to  be  a  nuisance  or  injurious  to  health, 
or  which  is  so  overcrowded  as  to  be  dangerous  to  the  health  of  the 
inmates,  is  a  nuisance  within  the  meaning  of  sec.  91  of  the  Public  Health 
Act,  1875  (Housing  of  the  Working  Classes  Act,  1885,  48  ^  49  Vict, 
c.  72,  s.  9).  As  to  London,  under  the  Public  Health  (London)  Act,  1891, 
s.  95,  subs.  (2),  a  local  authority  may  make  by-laws  for  promoting  cleanH- 
ness  in,  and  insuring  the  habitable  condition  of,  tents,  vans,  and  sheds 
used  for  human  habitation,  and  preventing  the  spread  of  infectious 
disease  or  nuisances  connected  with  the  same  (see  also  subs.  (3)).  As 
to  means  of  getting  rid  of  gypsies,  see  59  J.  P.  787 ;  60  J.  P.  701.  See 
also  articles  Vagabond  ;  Fortune  Telling. 

\_Authorities. — As  to  gypsies  generally,  see  Hoyland,  History  of 
Gypsies ;  article  "  Gypsy  "  in  British  Encyclojpcedia,  and  the  authorities 
there  cited ;  Coke,  Institutes ;  Hale,  Fleas  of  the  Croiun ;  Black.  Com. ; 
Keeves,  Hist.  Eng.  Law.] 
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FORMS. 
I. 

Information  as  to  Nuisance. 

To  ,  Town  Clerk  of  the  Borough  of  ,  acting  for 

and  on  behalf  of  the  said  borough. ^ 

This  is  to  give  notice  to  the  Council  of  the  said  borough  that  on 
a  piece  of  ground  situate  at  [here  describe  the  situation],  certain  tents  [vanSy 
sheds]  have  been  erected  [or  placed]  and  are  being  used  for  human  habita- 
tion, and  are  in  such  a  state  as  to  be  injurious  to  health,  and  that  the 
same  are  causing  a  nuisance  within  the  meaning  of  sec.  9  of  the  Housing 
of  the  Working  Classes  Act,  1885,  and  sec.  91  of  the  Public  Health  Act, 
1875. 

The  nature  of  the  said  nuisance  is  as  follows  [here  describe  the 
nuisance.] 

This  is  to  request  that  you  the  said  clerk  bring  this  complaint  before 
the  proper  authority,  and  cause  such  steps  to  be  taken  as  may  be  neces- 
sary to  bring  about  an  abatement  of  the  said  nuisance. 

Dated  this  day  of  19     . 

(Signed) 

[Complainant].^ 

II. 

Notice  to  Abate  Nuisance. 

To  ,  [Person  causing  the  nuisance,  or  owner  or  occupier  of  the 

premises  whereon  the  nuisance  exists,  as  the  case  may  be.] 

Take  notice  that  under  the  provisions  of  the  Public  Health  Act, 
1875,  and  the  Housing  of  the  Working  Classes  Act,  1885,  the 
Council  [here  name  the  local  authority],  being  satisfied  of  the  existence  of 
a  nuisance  at  [here  describe  the  premises  or  place  where  the  nuisance  exists], 
arising  from  the  insanitary  and  filthy  condition  of  certain  tents,  vans, 
and  other  structures,  and  the  place  whereon  these  are  situate,  now 
inhabited  and  used  by  [liere  describe  the  people,  e.g.  gypsies,  showmen,  &c.], 
do  hereby  require  you  within  [forthwith,  or  the  time  given]  from  the 
service  of  this  notice  to  abate  the  same,  and  for  that  purpose  to  [state 
■the  things  required  to  be  done  or  works  to  be  executed  to  abate  the  nuisance]. 

If  you  make  default  in  complying  with  the  requisitions  of  this  notice, 
or  if  the  said  nuisance,  though  abated,  is  likely  to  recur,  a  summons  will 
be  issued,  requiring  your  attendance  to  answer  a  complaint  which  will  be 
made  to  a  Court  of  summary  jurisdiction  for  enforcing  the  abatement  of 
the  nuisance,  and  prohibiting  a  recurrence  thereof,  and  for  recovering  the 
<josts  and  penalties  that  may  be  incurred  thereby. 

Dated  this  day  of  19     . 

[Signature  of  Officer  of  Local  Authority]. 

^  Or  the  clerk  of  the  urban  or  rural  district,  as  the  case  may  be. 

2  The  notice  may  be  signed  by  any  person  aggrieved,  or  by  any  two  inhabi- 
tant householders  of  the  district,  or  by  any  officer  of  the  local  authority,  or  by 
the  relieving  officer,  or  by  any  police  officer  of  the  district  (Public  Health  Act, 
1875,  s.  93). 
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NTatuee  and  Kinds  of  Weits  of  Habeas  Corpus. — The  ancient 
prerogative  writ  of  habeas  corpus  takes  its  name  from  the  two  man- 
datory words  habeas,  corpus,  which  it  contained  at  the  time  when  it,  in 
common  with  all  forms  of  legal  process,  was  framed  in  Latin. 
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There  were  at  common  law  several  kinds  of  writs  which  came  under 
the  general  designation  of  writs  of  habeas  corpus.  The  general  purpose 
of  these  writs,  as  their  name  indicates,  was  to  obtain  the  production  of 
an  individual.  The  writs  were  distinguished  from  one  another  by  the 
Latin  terms  denoting  the  particular  objects  for  which  they  were  issued. 
Thus  at  common  law,  in  addition  to  the  celebrated  writ  of  habeas  corpus 
ad  subjiciendum,  there  existed  the  writs  of  habeas  corpus  ad  responden- 
dum, ad  satisfaciendum,  ad  prosequandum,  ad  testificandum,  ad  deliber- 
andum, ad  facie7idum  et  recipiendiom  (frequently  known  as  habeas  corpus 
cum  causd)  (see  Black.  Com.,  bk.  iii.  ch.  viii. ;  Comyn's  Dig.,  tit.  "  Habeas 
Corpus  ;  "  Bacon,  Abr.,  tit.  "  Habeas  Corpus  ").  Of  these  writs  some  are 
at  the  present  day  merely  of  antiquarian  interest,  their  objects  being 
attained  in  modern  practice  by  other  modes  of  procedure.  Those  which 
are  still  in  use  will  be  noticed  at  the  end  of  this  article. 

The  writ  of  habeas  corpus  ad  subjiciendum,  owing  to  its  pre-eminent 
importance  as  a  means  of  obtaining  liberation  from  illegal  confinement, 
is  usually  known  simply  as  the  writ  of  habeas  corpus,  and  it  is  this  writ 
which  is  referred  to  throughout  this  article,  unless  the  other  writs  are 
mentioned  specifically. 

The  writ  of  habeas  corpus  ad  subjiciendum  is  a  prerogative  writ  by 
which  the  King  has  a  right  to  inquire  the  causes  for  which  any  of  his 
subjects  are  deprived  of  their  liberty  (see  per  Lord  Eldon,  Crowley's  Case, 
1818,  2  Swans.,  at  p.  48  ;  36  E.  R  514 ;  per  Lord  Mansfield,  C.J.,i^.  v.  Cowle, 
1759,  2  Burr.,  at  p.  855 ;  Corner,  Gr.  Of.  Pr.  110),  a  writ  of  right  (see 
18  St.  Tri.,  at  p.  19),  though  not  of  course,  for  it  is  not  to  be  issued 
except  upon  cause  shown  (see  Hobhouse's  Case,  1820,  3  Barn.  &  Aid.  420 ; 
22  K.  K.  443;  Croioleijs  Case,  1818, '2  Swans.,  at  p.  61 ;  36  E.  K.  514), 
and  is  grantable  ex  debito  justitioi  (see  Bac.  Abr.,  tit.  "  Habeas  Corpus  "). 

Scope  of  the  Writ  of  Habeas  Corpus  ad  subjiciendum. — The 
fundamental  principle  of  the  English  constitution,  denoted  by  the 
various  phrases  "Liberty  of  the  Subject,"  "the  Eight  of  Personal 
Security,"  etc.,  which  is  an  essential  part  of  the  common  law  of 
England,  and  which  is  enunciated,  though  in  no  sense  originated,  by 
numerous  constitutional  charters  and  statutes  dating  from  the  Magna 
Carta,  is  effectively  protected  by  the  common-law  writ  of  habeas  corpus. 
The  writ  affords  an  efficacious  remedy  in  all  cases  of  illegal  restraint 
or  confinement,  and  in  its  ancient  form  is  directed  to  the  person 
detaining  another,  commanding  him  to  produce  the  body  of  the  person 
detained,  with  the  day  and  cause  of  his  caption  and  detention,  ad 
faciendum.,  subjiciendum,  et  recipiendum,  to  do,  submit  to,  and  receive 
whatsoever  the  judge  or  Court  awarding  the  writ  shall  consider  in 
that  behalf  (see  Black.  Com.,  bk.  iii.  ch.  viii.).  The  writ  thus  provides 
an  ample  protection  for  the  liberty  of  the  subject  by  enabling  any 
person  who  is  alleged  to  be  illegally  detained  or  imprisoned  to  be 
actually  produced  before  the  Court,  and  to  have  the  cause  of  his 
confinement  then  and  there  subjected  to  inquiry.  If  no  legal  justi- 
fication of  his  detention  can  be  shown,  the  Court  will  order  his 
immediate  release,  and  so  he  will  regain  the  freedom  of  which  he 
has  been  illegally  deprived,  and  which,  in  the  absence  of  lawful 
excuse  for  its  deprivation,  is  the  inherent  right  of  every  British  subject. 

Jurisdiction. — Common  Law  Jurisdiction. — The  origin  of  the  writ 
of  habeas  corpus,  like  that  of  many  of  the  institutions  of  the  common     i 
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law,  is  lost  in  obscurity.  The  precise  date  of  its  origin  cannot  be 
ascertained.  There  is  some  ground  for  supposing  that  the  writ  was 
known  in  times  anterior  to  the  Magna  Carta  (see  Hallam,  Middle  Ages, 
5th  ed.,  vol.  ii.  p.  449).  It  is  certain,  however,  that  the  common-law 
jurisdiction  in  habeas  corpus  is  of  very  great  antiquity.  Sir  Matthew 
Hale  mentions  an  instance  of  the  writ  as  early  as  33  Edward  i.,  and 
in  the  reign  of  Henry  vi.  the  writ  was  of  frequent  occurrence  and 
familiar  to  the  judges  (see  Hale,  Hist.  Com.  Law,  4th  ed.,  p.  193 ;  see 
also  Year-Book,  48  Edw.  ill.  c.  22 ;   Vines  Case,  34  Hen.  vi.). 

The  jurisdiction  at  common  law,  which  extended  to  all  cases  of 
illegal  imprisonment  or  detention,  whether  under  colour  of  public  or 
private  authority,  was  exercised  by  the  Courts  of  King's  Bench, 
Chancery,  and  Common  Pleas,  and  in  a  case  of  privilege  by  the 
Court  of  Exchequer  (see  2  Inst.,  55 ;  Black.  Com.,  bk.  iii.  ch.  viii. ;  Bac. 
Abr.,  tit.  "Habeas  Corpus"  (B)  1). 

The  writ  of  habeas  corpus  being  a  high  prerogative  writ  issued  at 
common  law  out  of  the  Court  of  King's  Bench  not  only  in  term  time, 
but  also  during  the  vacation  (see  B.  v.  Shebbeare,  1758,  1  Burr.  460 ; 
B.  V.  Batcheldor,  In  re  Canadian  Prisoners,  1839,  1  P.  &  D.  516),  by  a 
fiat  from  the  Chief  Justice  or  any  other  of  the  judges.  If  issued  during 
the  vacation,  it  was  usually  returnable  before  the  judge  himself  who 
awarded  it,  and  he  himself  proceeded  thereon  (see  4  Burr.  856),  unless 
the  term  intervened,  in  which  case  it  might  be  returned  into  Court 
{B.  V.  Mead,  1758,  1  Burr.  542 ;  B.  v.  James  Clarke,  1758,  ibid.  606).  It 
is  clear  that  a  judge  at  chambers  has  power  at  common  law  to  issue  in 
vacation  a  habeas  corpus  returnable  before  himself  immediately  (see 
B.  V.  Batcheldor,  1839,  1  P.  &  D.  516 ;  S.  C.  sub  nom.  Watson's  Case, 
9  Ad.  &  E.  713 ;  48  K.  E.  659).  The  Court  of  Chancery  had  power  to 
grant  the  writ  both  during  term  and  in  vacation  by  virtue  of  its  common- 
law  jurisdiction  (see  4  Inst.  182 ;  2  Hale,  P.  C,  147 ;  In  re  Belson,  1850, 
7  Moo.  P.  C.  114,  at  p.  130 ;  13  E.  E.  823). 

As  to  the  common-law  jurisdiction  of  the  Courts  of  Common  Pleas 
and  Exchequer  to  grant  the  writ  of  habeas  corpus,  see  Bushel's  Case, 
1670,  Yaugh.  155  ;  Wood's  Case,  1771,  3  Wils.  172  ;  Croivley's  Case,  1818, 
2  Swans.  1 ;  36  E.  E.  514;  Cams  Wilson's  Case,  1845,  7  Q.  B.  984; 
68  E.  E.  626 ;  see  also  2  Inst.  55 ;  4  ibid.  290 ;  2  Hale,  P.  C,  144. 

Statutory  Jurisdiction. — Although  the  right  of  the  writ  of  habeas 
corpus  is  a  common-law  right  and  is  not  created  by  statute  (see  In  re 
Bessett,  1844,  6  Q.  B.  481 ;  66  E.  E.  465),  it  has  been  confirmed  and 
regulated  by  various  statutes. 

The  Statute  16  Car.  i.  c.  10,  s.  6,  after  reciting  the  provisions  of 
the  Magna  Carta  and  several  statutes  of  the  reign  of  Edward  III. 
relating  to  the  liberty  of  the  subject,  enacted  that  any  person  restrained 
of  his  liberty,  or  suffering  imprisonment  by  command  of  the  King  or  of 
his  Privy  Council,  or  of  any  of  the  lords  of  the  Privy  Council,  upon 
demand  or  motion  made  to  the  judges  of  the  Court  of -King's  Bench  or 
Common  Pleas,  in  open  Court,  should  without  delay  upon  any  pretence 
whatsoever,  for  the  ordinary  fees  usually  paid  for  the  same,  have  forth- 
with granted  to  him  a  writ  of  habeas  corpus  to  be  directed  to  the  gaoler 
or  other  person  in  whose  custody  he  may  be.  The  person  to  whom  the 
writ  is  directed  must,  at  the  return  to  the  writ,  bring,  or  cause  to  be 
brought,  the  body  of  the  party  so  committed  or  restrained  before  the 
judges  of  the  Court  from  whence  the  writ  issued,  in  open  Court,  and 
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must  then  certify  the  true  cause  of  his  detainer  or  imprisonment,  and 
thereupon  the  Court  within  three  days  after  such  return  must  pro- 
ceed to  examine  and  determine  whether  the  cause  of  such  commitment 
appearing  upon  the  return  be  just  and  legal  or  not,  and  must  thereupon 
do  what  to  justice  shall  appertain  either  by  delivering,  bailing,  or 
remanding  the  prisoner,  under  penalty  of  treble  damages  forfeitable  to 
the  party  grieved. 

This  statute,  which  is  still  in  force,  was  intended  further  to  secure 
the  liberty  of  the  subject  by  regulating  the  issue  of  the  writ  in  the 
particular  cases  of  infringement  of  the  right  of  personal  security  at 
the  hands  of  the  King  or  of  the  Privy  Council,  and  was  necessitated  by 
the  cases  of  arbitrary  imprisonment  which  were  very  prevalent  at  the 
date  of  the  statute  (cp.  DarneVs  Case,  1627,  3  St.  Tri.  1),  but  which,  in 
modern  times,  are,  happily,  unknown. 

The  Habeas  Corpus  Act,  1679,  31  Car.  ii.  c.  2,  probably  one  of  the 
best  known,  and  certainly  one  of  the  most  valuable,  of  the  enactments 
upon  the  statute  roll,  was  passed  "  for  the  better  securing  the  liberty  of 
the  subject."  This  it  effected  by  specifically  meeting  the  various  devices 
by  which  the  common-law  right  to  the  writ  had  hitherto  been  evaded, 
and,  in  particular,  by  making  the  writ  readily  accessible  during  the 
vacation,  by  obviating  the  necessity  for  the  issue  of  an  alias  and  pluries 
(see  Alias  ;  Pluries),  by  imposing  penalties  for  the  refusal  of  the  writ, 
and  generally  by  regulating  the  granting  and  issue  of  the  writ  and  the 
procedure  upon  its  return. 

Sec.  2  provides  that  if  anyone  be  committed  or  detained  for  any 
crime,  except  for  felony  or  treason  plainly  expressed  in  the  warrant  of 
commitment,  in  the  vacation,  he  or  anyone  in  his  behalf  may  apply  to 
"the  Lord  Chancellor,  or  Lord  Keeper  or  any  one  of  His  Majesty's 
Justices  of  the  one  Bench  or  the  other,  or  the  Barons  of  the  Exchequer 
of  the  degree  of  the  Coif,"  who,  upon  view  of  the  copy  of  the  warrant  of 
commitment,  or  upon  oath  made  that  such  copy  was  denied  by  the 
gaoler,  are,  under  penalty,  required  upon  the  request  in  writing  by  the 
person  detained  or  anyone  on  his  behalf,  attested  and  subscribed  by  two 
justices,  to  award  a  habeas  corpus  under  the  seal  of  the  Court  of  which 
he  is  a  judge,  returnable  immediaU  before  himself.  The  statute  also 
provides  (s.  9)  that,  during  the  term,  any  such  prisoner  may  move  and 
obtain  his  habeas  corpus  "  as  well  out  of  the  High  Court  of  Chancery  or 
Court  of  Exchequer  as  out  of  the  Courts  of  King's  Bench  or  Common 
Pleas."  The  vexed  question  of  jurisdiction  was  thus  placed  upon  a 
statutory  basis. 

It  should  be  observed  that  the  Habeas  Corpus  Act,  1679,  applies 
only  to  cases  of  detention  or  imprisonment  for  criminal  or  supposed 
criminal  offences,  and  makes  provision  for  the  granting  of  the  writ  in 
such  cases  without  in  any  way  infringing  on  the  common-law  juris- 
diction of  the  Courts  or  judges. 

At  the  present  day,  indeed,  the  writ  of  habeas  corpus  is  almost 
mvariably  issued  by  virtue  of  the  common-law  jurisdiction,  and  not 
'  mder  the  statute. 

The  Habeas  Corpus  Act,  1816,  56  Geo.  ill.  c.  100,  s.  1,  extended  the 
)ro visions  of  the  Act  of  1679  with  regard  to  the  issue  of  writs  of  habeas 
)rpus  by  the  judges  in  vacation  to  the  cases  of  persons  being  confined 
>r  restrained  of  their  liberty  otherwise  than  for  some  criminal  or 
^upposed  criminal  matter,  and  excepting  persons  imprisoned  for  debt 
)r  by  process  in  any  civil  suit. 
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Suspension  of  Habeas  Corpus  Act. — Various  statutes,  justifiable  only 
on  the  ground  of  political  necessity,  have  at  different  periods  of  political 
agitation  enabled  persons  to  be  arrested  on  suspicion  of  treasonable 
practices  or  certain  other  offences,  and  detained  without  bail  or  trial 
notwithstanding  any  law  to  the  contrary,  thus  to  a  limited  extent 
temporarily  suspending  the  operation  of  the  Habeas  Corpus  Act,  1679 
(see,  for  example,  34  Geo.  iii.  c.  54 ;  57  Geo.  in.  c.  3 ;  57  Geo.  iii. 
c.  55;  11  &  12  Vict.  c.  35;  29  &  30  Vict.  c.  1;  44  &  45  Vict.  c.  4). 
These  statutes,  inaccurately  termed  Habeas  Corpus  Suspension  Acts,  in 
no  sense  suspend  the  general  right  to  the  writ  of  habeas  corpus.  A  sus- 
pension Act  is  usually  an  annual  Act,  and  is  almost  invariably  followed 
by  an  Act  of  Indemnity,  imdemnifying  persons  who  have  acted  in 
pursuance  of  the  provisions  of  the  Suspension  Act  (see,  for  example, 
41  Geo.  III.  c.  66). 

Places  to  which  Writ  rims. — The  writ  of  habeas  corpus  being  a  pre- 
rogative writ  by  the  common  law  lies  to  any  part  of  the  dominions  of 
the  Crown  (see  2  Eoll.  Abr.,  69;  Bournes  Case,  1620,  Cro.  (2)  543; 
B.  v.  Pell,  1673,  3  Keb.  279 ;  B.  v.  Cowle,  1759,  2  Burr.,  at  p.  856). 

The  Habeas  Corpus  Act,  1679,  s.  10,  provided  that  the  writ  of  habeas 
corpus  within  the  meaning  of  that  Act  may  be  directed  and  run  into  any 
County  Palatine,  the  Cinque  Ports,  or  other  privileged  places  within 
England,  Wales,  or  the  town  of  Berwick-upon-Tweed,  and  the  islands  of 
Jersey  or  Guernsey ;  any  law  or  usage  to  the  contrary  notwithstanding. 
The  Habeas  Corpus  Act,  1816,  contains  a  similar  provision  with  regard 
to  writs  within  that  Act,  including  the  Isle  of  Man,  in  addition  to  the 
places  above  mentioned,  and  further  providing  that  the  writ  may  be 
directed  or  run  into  any  port,  harbour,  road,  creek,  or  bay  upon  the 
coast  of  England  or  Wales,  although  the  same  should  lie  out  of  the  body 
of  any  county  (s.  5).  As  to  the  issue  of  the  writ  to  Jersey,  see  In  re 
Carus  Wilson,  1845,  7  Q.  B.  984 ;  68  E.  K.  626 ;  In  re  Belson,  1850, 
7  Moo.  P.  C.  114;  13  E.  K.  823. 

At  common  law  the  English  Courts  had  jurisdiction  to  issue  the 
writ  into  any  of  the  colonies  to  bring  up  persons  there  illegally  im- 
prisoned, unless  such  jurisdiction  with  regard  to  any  particular  colony 
was  taken  away  by  statute.  Under  this  jurisdiction  a  writ  of  habeas 
corpus  was  issued  to  Canada  in  the  case  of  Ex  parte  Anderson,  1861, 
3  El.  &  El.  487.  In  consequence  of  the  decision  in  this  case  the  Habeas 
Corpus  Act,  1862,  25&26  Vict.  c.  20,  provided  that  no  writ  of  habeas 
corpus  should  issue  out  of  England  into  any  colony  or  foreign  dominion 
of  the  Crown  where  His  Majesty  has  a  lawfully  established  Court  of 
justice  having  authority  to  grant  and  issue  the  writ,  and  to  ensure  its 
due  execution  throughout  such  colony  or  dominion.  The  writ  of  habeas 
corpus  can  still  issue  out  of  the  English  Courts  to  the  Isle  of  Man,  that 
island  having  been  held  not  to  be  a  foreign  dominion  of  the  Crown 
within  the  meaning  of  the  statute  (see  In  re  James  Brown,  1864,  33 
L.  J.  Q.  B.  K  S.  193 ;  In  re  Crawford,  1849,  13  Q.  B.  613 ;  78  E.  E.  479). 
It  is  clear,  however,  that  there  is  no  power  to  issue  a  writ  of  habeas 
corpus  directed  to  any  individual  who  is  outside  the  jurisdiction  of  the 
Court  (see  R.  v.  Pinckney,  [1904]  2  K.  B.  84).- 

Purposes  for  which  Writ  of  Habeas  Corpus  is  Granted. — Under 
the  writ  of  habeas  corpus  the  Court  may  examine  into  the  legality  of  any 
commitment  for  a  criminal  or  supposed  criminal  matter.     The  writ  also 
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enables  prisoners  who  have  been  legally  committed  in  some  cases  to  be 
admitted  to  bail.  Any  unlawful  detention  of  an  individual  or  depriva- 
tion of  the  liberty  of  an  individual,  whether  the  alleged  cause  be  civil  or 
criminal,  or  if  there  be  no  ground  at  all  alleged  for  the  detention,  may 
be  inquired  into  by  means  of  the  issue  of  a  writ  of  habeas  corpus.  Thus 
where  a  child  is  unlawfully  detained  from  his  parents  or  guardians  or 
other  persons  entitled  to  his  custody,  where  a  married  woman  is  wrong- 
fully detained  from  her  husband,  where  a  person  is  illegally  detained  as 
a  lunatic,  or  in  military  custody,  or  has  been  irregularly  committed  for 
extradition,  and  in  any  other  case  of  wrongful  deprivation  of  liberty,  the 
writ  of  habeas  corpus  is  the  appropriate  remedy. 

Wherever,  in  short,  a  person  is  restrained  of  his  liberty  by  being 
confined  in  a  common  gaol  or  by  a  private  person,  whether  it  be  for  a 
criminal  or  civil  cause,  he  may  regularly  by  habeas  corpus  have  his  body 
and  cause  removed  to  some  superior  jurisdiction  which  hath  authority  to 
examine  the  legality  of  such  commitment,  and  on  the  return  thereof 
either  bail,  discharge,  or  remand  the  prisoner  (see  Bacon,  Abr.,  tit. 
"Habeas  Corpus"  (A);   Bushel's  Case,  1670,  Yaugh.  136). 

The  general  object  of  the  writ,  as  has  already  been  indicated,  is  the 
protection  of  the  liberty  of  the  subject  by  affording  a  practical  means  of 
effecting  the  release  of  persons  illegally  detained,  whether  under  pretext 
of  public  or  private  authority  or  under  no  pretext  at  all.  It  follows, 
therefore,  that  the  specific  purposes  for  which  the  writ  may  be  granted 
correspond  in  their  diversity  with  the  various  ways  in  which  the  right 
of  personal  liberty  may  be  infringed. 

Begularity  of  Commitment. — Where  a  person  is  in  custody  under  a 
warrant  or  order  of  commitment,  the  legality  of  the  imprisonment 
depends  upon  the  validity  of  the  warrant  or  order.  He  may,  therefore, 
test  the  validity  of  the  legal  process  by  virtue  of  which  he  is  detained 
by  means  of  the  writ  of  habeas  corpus.  The  jurisdiction  of  the  Court  on 
habeas  corpus  in  such  cases  has  been  thus  expressed :  If  it  appears  clearly 
that  the  fact  for  which  the  party  is  committed  is  no  crime ;  or  that  it  is 
a  crime,  but  he  is  committed  for  it  by  a  person  who  has  no  jurisdiction, 
the  Court  discharges.  If  doubtful  whether  a  crime  or  not,  or  whether 
the  party  be  committed  by  a  competent  jurisdiction,  or  if  it  appears  to 
be  a  crime,  but  a  bailable  one,  the  Court  bails  him.  If  an  offence  not 
bailable,  and  committed  by  a  competent  jurisdiction,  the  Court  remands 
or  commits  him  (Wilmot's  Opinions,  p.  106).  But  a  writ  of  habea.s  corpus 
is  not  grantable  in  general  where  the  party  is  in  execution  on  a  criminal 
charge  after  judgment  on  an  indictment  according  to  the  course  of  the 
common  law  (see  Ex  parte  Lees,  1868,  El.  B.  &  E.  828),  nor  in  the  case  of 
a  commitment  for  contempt  by  either  House  of  Parliament  or  by  a  Court 
of  Record  {Biirdett  v.  Abbot,  1811,  14  East,  1 ;  12  R.  R.  450 ;  case  of  the 
Sheriff  of  Middlesex,  1840,  11  Ad.  &  E.  273;  52  R.  R.  337;  Ex  parte 
Fernandez,  1861,  10  C.  B.  K  S.  3). 

Under  the  Summary  Jurisdiction  Act,  1879,  42  &  43  Vict.  c.  49, 
s.  39,  a  warrant  of  commitment  in  England  is  not  to  be  held  void 
by  reason  of  any  defect  therein,  if  it  be  therein  alleged  that  the  offender 
has  been  convicted,  and  there  is  a  good  and  valid  conviction  to  sustain 
the  same. 

As  to  the  essentials  to  the  validity  of  a  warrant  or  an  order  of  com- 
mitment, see  Warrant;  Commitment;  Conviction;  see  also  General 
Warrant;  Contempt  of  Court;  Summary  Conviction.     For  further 
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information  on  this  subject,  see  Burn,  Justice  of  the  Peace,  tit.  "  Commit- 
ment ; "  Paley  on  Summary  Convictions,  8th  ed.,  1904. 

No  order  for  the  issue  of  a  writ  of  habeas  corpus  will  be  granted 
where  the  validity  of  any  warrant,  commitment,  order,  conviction,  inqui- 
sition, or  record  is  to  be  questioned,  unless  at  the  time  of  moving  a  copy 
of  such  warrant,  etc.,  verified  by  affidavit,  be  produced  and  handed  to 
the  officer  of  the  Court  before  the  motion  be  made,  or  the  absence 
thereof  accounted  for  to  the  satisfaction  of  the  Court  (C.  0.  R,  1906, 
r.  22).  For  form  of  notice  on  having  obtained  a  writ  of  habeas  corpus 
ad  subjiciendum  on  an  informal  or  illegal  commitment,  see  Crown  Office 
Rules,  1906,  Form  No.  178,  post,  p.  494. 

See  generally  as  to  the  issue  of  the  writ  of  habeas  corpus  to  test  the 
regularity  of  commitments,  Ex  'parte  Allen,  1834,  3  Nev.  &  M.  35 ;  B.  v. 
Dunn,  1840,  9  Car.  &  P.  509;  In  re  Richard  Dunn,  1847,  5  C.  B.  215; 
Ex  parte  Neiuton,  1849,  13  Q.  B.  716;  R.  v.  Lees,  1858,  27  L.  J.  Q.  B. 
403 ;  Ex  parte  Cross,  1857,  2  H.  &  N.  354;  In  re  Timson,  1870,  L.  R. 
5  Ex.  257. 

In  cases  where  the  conviction  itself  is  illegal  or  defective,  as  distin- 
guished from  cases  where  the  commitment  is  defective,  it  is  necessary 
to  obtain  a  writ  of  certiorari  directed  to  the  convicting  magistrate  to 
return  the  conviction  into  the  King's  Bench  Division,  in  addition  to  the 
habeas  corpus  to  bring  up  the  warrant  (see  In  re  Allison,  1854,  10  Ex. 
561;  Ex  parte  Timson,  1870,  L.  R.  5  Ex.  257). 

As  to  the  nature  of  the  writ  of  certiorari,  the  purposes  for  which  it  is 
applicable,  and  the  procedure  in  obtaining  it,  see  the  article  Certiorari  ; 
see  also  Short  and  Mellor,  Croion  Office  Practice,  ch.  iv. ;  and  Paley  on 
Sununary  Convictions,  8th  ed.,  1904,  ch.  v.  s.  2. 

Extradition  Cases. — Where  a  person  is  committed  by  a  magistrate  on 
the  application  of  a  foreign  Government  for  extradition  in  respect  of  an 
offence  committed  abroad,  he  may  by  means  of  habeas  corpus  test  the 
validity  of  his  commitment.  The  police  magistrate  when  committing  a 
prisoner  for  extradition  must  inform  him  that  he  will  not  be  surrendered 
until  after  the  expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply 
for  a  writ  of  habeas  corpus.  The  period  of  fifteen  days  may  be  extended 
by  the  Secretary  of  State  (see  Extradition  Act,  1870,  33  &  34  Vict.  c.  52, 
ss.  3  and  11). 

As  to  the  law  and  procedure  relating  to  the  extradition  of  fugitive 
criminals,  see  the  article  Extradition.  See  also  the  Extradition  Act, 
1870,  33  &  34  Vict.  c.  52 ;  the  Extradition  Act,  1873,  36  &  37  Vict, 
c.  60 ;  and  the  Extradition  Act,  1895,  58  &  59  Vict.  c.  33 ;  and  the 
Extradition  Act,  1906,  6  Edw.  vii.  c.  15,  which  statutes  may  be  cited 
collectively  as  the  Extradition  Acts,  1870  to  1906;  and  the  various 
treaties  to  which  those  Acts  have  been  applied  by  Orders  in  Council 
from  time  to  time.  A  list  of  extradition  treaties  at  present  in  force 
will  be  found  in  the  article  on  Extradition,  ante,  Vol.  V.,  p.  638 ;  and 
for  a  list  of  extraditable  offences,  see  ibid.,  p.  646. 

No  one  may  be  surrendered  for  extradition  in  respect  of  an  offence  of 
a  political  character  (see  Extradition  Act,  1870,  s.  3  (1)).  The  decision 
of  a  magistrate  who  commits  a  prisoner  for  extradition  that  the  offence 
charged  is  not  of  a  political  character,  may  be  reviewed  by  the  Court  on 
an  application  for  a  writ  of  habeas  corpus  {In  re  Castioni,  [1891]  1  Q.  B. 
149).  Nor  may  anyone  be  surrendered  if  he  proves  to  the  satisfaction 
of  the  Court  that  the  requisition  for  his  surrender  has  been  made  with 
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a  view  to  try  to  punish  him  for  an  offence  of  a  political  character 
(Extradition  Act,  1870,  s.  3  (1)).  This,  however,  applies  only  to  an 
offence  of  a  political  character  which  has  already  been  committed  (see 
In  re  Arton,  No.  1,  [1896]  1  Q.  B.  108). 

Before  committing  a  person  for  extradition  the  magistrate  must  care- 
fully consider  the  foreign  depositions,  so  as  to  ascertain  that  they  disclose 
substantial  evidence  of  the  commission  of  an  offence  by  the  person  whose 
extradition  is  demanded,  and  evidence  for  the  defence  must  also  be  con- 
sidered (see  R  V.  Zossenheim,  1904,  20  T.  L.  R.  121). 

On  an  application  for  a  writ  of  habeas  corpus  to  bring  up  a  person 
committed  for  extradition,  it  has  been  held  that  where  there  was  evidence 
on  which  the  magistrate  could  properly  commit,  and  it  is  not  shown  that 
he  had  not  jurisdiction,  the  Court  have  no  power  to  review  the  magis- 
trate's decision  on  the  ground  that  further  evidence  has  been  obtained 
since  the  date  of  the  committal  (B.  v.  Governor  of  Ilolloway  Prison,  In  re 
Siletti,  1903,  71  L.  J.  K.  B.  935,  in  which  case  certain  observations  in  the 
judgments  in  In  re  Castioni,  [1891]  1  Q.  B.  149,  were  questioned;  see 
also  R.  V.  Vyner,  1904,  68  J.  P.  142). 

The  following  are  also  important  decisions  on  habeas  coiyus  in 
extradition  cases: — Ex  parte  Botcvier,  1872,  12  Cox  C.  C.  303;  Bx parte 
Counhaye,  1873,  42  L.  J.  Q.  B.  217;  Bx  parte  Wilson,  1877,  3  Q.  B.  D. 
42 ;  Bx  parte  Lavandier,  1881,  15  Cox  C.  C.  329 ;  Bx  parte  Ganz,  1882, 

9  Q.  B.  D.  93 ;  Bx  parte  Weil,  1882,  ibid.  701 ;  Bx  parte  Maurer,  1883, 

10  Q.  B.  D.  513 ;  Bx  parte  Woodhall,  1888,  57  L.  J.  M.  C.  71 ;  Bx  parte 
Guerin,  1888,  16  Cox  C.  C.  596;  In  re  Meunier,  [1894]  2  Q  B.  415;  In 
re  Galwey,  [1896]  1  Q.  B.  230 ;  In  re  Arton,  No.  2,  [1896]  1  Q.  B.  509  ; 
In  re  Bluhm,  [1901]  1  K.  B.  764;  In  re  Borovosky,  Bx  parte  Salaman, 
[1902]  2  K.  B.  312. 

Committal  of  Bugitive  Offenders. — Any  person  who  is  committed  to 
prison  until  his  return  under  the  Fugitive  Offenders  Act,  1881,  44  &  45 
Vict.  c.  69,  in  respect  of  an  offence  committed  in  some  part  of  His 
Majesty's  dominions  or  in  some  foreign  country  in  which  His  Majesty 
has  jurisdiction,  is  entitled  to  test  the  validity  of  the  order  for  his  return 
and  the  consequent  legality  of  his  imprisonment  by  applying  for  a  writ 
of  habeas  corpus.  In  the  case  of  fugitive  offenders,  as  in  extradition 
cases,  the  magistrate  who  commits  a  fugitive  to  prison  is  by  sec.  5  of 
the  Act  required  to  inform  the  fugitive  that  he  will  not  be  surrendered 
until  after  the  expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply 
for  a  writ  of  habeas  corpus  or  other  like  process.  Even  where  a  fugitive 
has  been  released  on  bail  pending  his  return,  and  he  is  therefore  under 
no  immediate  personal  restraint,  he  has  the  right  to  apply  for  a  writ  of 
haheas  corpus  to  test  the  validity  of  the  order  for  his  return  {B.  v.  Spils- 
hury,  [1898]  2  Q.  B.  615).  As  to  the  power  of  the  Court  on  a  rule  for 
a  habeas  corpus  to  review  the  decision  of  the  magistrate  who  has  made 
an  order  for  committal,  see  B.  v.  Vyner,  1904,  68  J.  P.  142;  and  as  to 
the  nature  of  the  evidence  which  will  justify  a  committal,  see  R.  v. 
Governor  of  Brixton  Prison,  Bx  parte  Percival,  [1907]  1  K.  B.  696 ;  see 
also  B.  V.  Zossenheim,  1904,  20  T.  L.  E.  121. 

Military  Custody. — Where  a  person  is  detained  illegally  in  military 
custody  his  remedy  is  by  writ  of  habeas  corpus  directed  to  the  officer 
detaining  him.  Thus  the  writ  has  been  granted  to  a  person  under 
military  arrest  on  the  ground  that  he  was  not  speedily  brought  to  trial 
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by  court-martial  pursuant  to  military  law  (see  Ex  parte  Blake,  1814, 

2  M.  &  S.  428).  The  Courts  have  power  upon  habeas  corpus  to  examine 
the  merits  of  naval  or  military  proceedings  and  the  legality  of  imprison- 
ment under  colour  of  naval  or  military  authority  (see  Wolfe  Tones  Case, 
1798,  27  St.  Tri.  614;  E.  v.  Suddis,  1801,  1  East,  306;  In  re  Allen,  1860, 

3  El.  &  El.  338 ;  In  re  Douglas,  1842,  3  Q.  B.  825 ;  B.  v.  Cuming  a7id 
Another,  Bx  loarte  Hall,  1887,  19  Q.  B.  D.  13). 

Bail. — In  the  case  of  an  improper  refusal  of  bail,  the  remedy  at 
common  law  was  by  habeas  corpus  (see  4  Inst.  290).  Under  the  present 
practice,  however,  there  are  two  modes  of  procedure  by  which  a  prisoner 
may  be  admitted  to  bail,  the  Crown  Office  Rules  providing  that  applica- 
tions for  bail  in  felony  or  misdemeanor,  where  the  party  is  in  custody, 
must  in  the  first  instance  be  made  by  summons  before  a  judge  at 
chambers  for  a  writ  of  habeas  corpus,  or  to  show  cause  why  the  defendant 
should  not  be  admitted  to  bail,  either  before  a  judge  at  chambers  or 
before  a  justice  of  the  peace,  in  such  amount  as  the  judge  may  direct 
(C.  0.  R.,  1906,  r.  111).  The  application  by  summons  to  admit  to  bail 
being  the  more  convenient  procedure  is  usually  adopted,  but  the  writ  of 
habeas  corpus  may  still  be  resorted  to  in  any  case  as  a  means  of  obtaining 
bail,  and  in  some  cases,  e.g.  where  a  magistrate  has  refused  to  accept  the 
sureties  tendered,  application  for  a  habeas  corpus  would  be  the  proper 
course  (see  Short  and  Mellor,  Cr.  Of.  Pr.,  p.  381 ;  see  also  for  a  recent 
instance  of  an  application  for  a  writ  of  habeas  corpus  to  release  a 
defendant  from  custody  or  for  an  order  to  admit  to  bail,  B.  v.  Spils- 
bury,  [1898]  2  Q.  B.  615). 

The  application  for  a  writ  of  habeas  corpus  to  obtain  bail  in  cases  of 
felony  or  misdemeanor  must  be  made  by  summons  at  chambers  (C.  0.  R, 
1906,  r.  Ill) ;  but  the  judge  has  power  to  order  the  writ  to  issue  ex  parte 
in  the  first  instance  (see  ibid.,  r.  218). 

As  to  admitting  a  prisoner  under  remand  to  bail  by  habeas  corpus, 
see  B.  V.  Burnett,  1870,  49  L.  T.,  at  p.  388 ;  B.  v.  Atkins,  1870,  ibid.  421 ; 
B.  V.  Manning,  1888,  5  T.  L.  R.  139. 

See  generally  as  to  the  circumstances  in  which  a  person  is  entitled 
to  be  admitted  to  bail,  the  article  Bail  ;  see  also  Habeas  Corpus  Act, 
1679,  31  Car.  IT.  c.  2,  s.  7. 

The  application  for  a  habeas  corpus  to  admit  to  bail  must  be  sup- 
ported by  affidavit,  a  copy  of  the  warrant  of  commitment  verified  by 
affidavit  must  be  produced  (see  C.  0.  R.,  1906,  r.  22),  and  a  copy  of  the 
depositions  verified  by  affidavit  is  also  necessary  (see  B.  v.  Barthelemy, 
1852,  1  Dear.  60). 

For  form  of  writ  of  habeas  corpus  to  bring  up  a  prisoner  to  be  bailed, 
see  C.  0.  R.,  1906,  Form  69,  'post,  p.  490 ;  for  form  of  notice  of  bail  upon 
habeas  corpus,  ibid..  Form  74,  post,  p.  490. 

If  bail  be  granted,  the  defendant  and  his  sureties  must  enter  into 
recognisances  to  appear  at  the  next  assizes  or  sessions  (for  form  of 
recognisance,  see  ibid..  Form  75,  C.  0.  R.,  1906).  The  prisoner  is  then 
entitled  to  be  released  on  his  bail. 

Custody  of  Infants. — In  the  application  of  the  writ  of  habeas  corpus 
to  cases  involving  the  right  to  the  custody  of  infants,  the  original  scope 
of  the  writ  appears  to  have  been  somewhat  extended. 

The  writ  originally  afforded  a  remedy  for  illegal  imprisonment, 
and  was  invoked  at  the  instance  of  the  prisoner.     In  later  times  an 
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unauthorised  detention  of  a  child  from  the  legal  custody  of  its  parents 
or  guardians  has,  for  the  purpose  of  the  issue  of  the  writ,  been  regarded 
as  equivalent  to  imprisonment. 

The  writ  may  issue  at  the  instance  of  a  parent  or  guardian,  not  only 
without  the  privity  of  the  child,  but  even  against  its  express  wishes 
(see  the  American  decisions  in  The  People  v.  Mercein,  3  Hill,  399 ;  The 
Commomvealth  v.  Hamilton,  6  Mass.  273).  Nor  is  it  necessary  to  allege 
that  any  force  or  restraint  is  used  towards  the  infant  by  the  person  in 
whose  custody  it  is  (see  Ex  parte  M'Clellan,  1831,  1  Dowl.  P.  C.  81).  A 
child  is,  in  fact,  supposed  to  be  unlawfully  imprisoned  when  unlawfully 
detained  from  its  parent  or  guardian  or  other  person  legally  entitled 
to  its  custody  (see  per  Lord  Campbell,  C.J.,  B.  v.  Maria  Clarke,  1857, 
7  El.  &  Bl.,  at  p.  193 ;  see  also  B.  v.  Greenhill,  1836,  4  Ad.  &  E.  624 ; 
43  E.  E.  440 ;  In  re  Hakewill,  1852,  12  C.  B.  223).  But  where  a  child 
has  arrived  at  years  of  discretion,  the  Court  will  consult  its  wishes 
before  making  an  order  as  to  its  custody  (see  B.  v.  Howes,  1860,  30  L.  J. 
M.  C.  47;  In  re  Connor,  1863,  16  Jr.  C.  L.  112;  In  re  Agar-Ellis,  1883, 
24  Ch.  D.,  at  p.  326). 

Formerly  there  was  some  divergence  in  the  rules  as  to  the  custody 
of  infants  as  administered  in  the  Courts  of  Common  Law  and  in  the 
Courts  of  equity.  Now,  however,  by  virtue  of  the  Judicature  Act, 
1873,  36  &  37  Vict.  c.  m,  s.  25  (10),  the  jurisdiction  of  the  Courts  is 
concurrent,  but  in  the  exercise  of  that  jurisdiction  the  rules  of  equity 
are  to  prevail  (see  In  re  Goldsworthy,  1876,  2  Q.  B.  D.  75 ;  In  re  Ethel 
Broivn,  1884,  13  Q.  B.  D.  614;  B.  v.  Gyngall,  [1893]  2  Q.  B.  231). 

Where  the  head  of  an  institution  for  destitute  children  in  which  a 
child  had  been  placed  had,  without  authority  from  the  parent  of  the  child, 
handed  him  over  to  another  person  to  be  taken  to  Canada,  and  alleged 
that  he  did  not  know  where  the  child  was,  it  was  held,  on  an  appli- 
cation by  the  parent  for  a  writ  of  haleas  corpus,  that  the  writ  ought  to 
issue  on  the  ground  that  the  applicant  was  entitled  to  require  a  return 
to  be  made  to  the  writ  so  that  the  facts  might  be  more  fully  investigated 
{Barnardo  v.  Ford,  Gossages  Case,  [1892]  A.  C.  (H.  L.)  326,  disapproving 
B.  V.  Barnardo,  Tye's  Case,  1889,  23  Q.  B.  D.  305). 

As  a  general  rule  the  custody  of  an  illegitimate  child  belongs  to  its 
mother,  but  the  Court  will  regard  the  interest  of  the  child  (see  B.  v.  Nev:, 
1904,  20  T.  L.  E.  583).  And  if  a  mother  claim  the  custody  of  her 
illegitimate  child,  the  fact  that  the  custody  of  the  child  has  been 
obtained  by  another,  under  agreement  that  the  child  shall  remain  per- 
manently in  such  custody  as  an  adopted  child,  will  afford  no  answer  to 
the  mother's  claim  (see  Kerrigan  v.  Hall,  1902,  4  F.  10 ;  see  also  In  re 
OHara,  [1900]  2  Ir.  E.  232);  nor  would  an  action  lie  for  breach  of  such 
an  agreement  \Humphrys  v.  Polak,  [1901]  2  K.  B.  385). 

The  authority  of  a  foreign  parent  over  his  child  is  recognised  in 
England  only  to  the  extent  to  which  an  English  parent  would  have 
similar  authority,  the  question  being  governed  by  English  law  (see 
Johnstone  v.  Beattie,  1843,  10  CI.  &  Fin.  113;  8  E.  E.  657;  59  E.  E.  23). 
And  as  a  matter  of  international  comity,  the  authority  of  a  foreign 
guardian  is  generally  recognised,  though  strictly  he  has  no  rights  over 
a  ward  in  England  {ihid,;  Stuart  v.  Bute,  1861,  9  H.  L.  C.  440;  11  E.  E. 
799;  Nugent  v.  Vetzera,  1866,  L.  E.  2  Eq.  704;  Di  Savini  v.  Lonsada, 
1870,  18  W.  E.  425).  But  on  an  application  by  habeas  cmyus  by  the 
attorney  of  a  foreign  father,  who  was  abroad,  for  the  custody  of  his 
children,  who  were  living  in  England  with  their  mother,  the  Court 
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refused  to  hand  them  over  to  the  father's  agent,  no  valid  reason  being 
shown  for  the  father  not  attending  personally  to  receive  them  {B.  v. 
Scherschewsky,  1892,  8  T.  L.  K.  571 ;  see  also  In  re  Preston,  1847,  5  D.  & 
L.  233). 

For  the  general  law  relating  to  the  rights  of  custody  and  education 
of  infants  reference  should  be  made  to  the  articles  Infants  ;  Parent 
AND  Child;  see  also  the  Custody  of  Infants  Act,  1873,  36  &  37  Vict 
c.  12;  the  Guardianship  of  Infants  Act,  1886,  49  &  50  Vict.  c.  27;  the 
Custody  of  Children  Act,  1891,  54  &  55  Vict.  c.  3;  i?.  v.  Nash,  1883, 
10  Q.  B.  D.  454;  In  re  Agar-Ellis,  1883,  24  Ch.  D.  317;  In  re  Scanlan, 
1888,  40  Ch.  D.  200;  Barnardo  v.  M'Hiigh,  [1891]  A.  C.  (H.  L.)  388, 
affirming  B.  v.  Barnardo,  Jones'  Case,  [1891]  1  Q.  B.  194;  In  re  M'Grath, 
[1892]  2  Ch.  496 ;  B.  v.  Gyngall,  [1893]  2  Q.  B.  231 ;  Ex  parte  Emerson, 
1895,  11  T.  L.  E.  218;  In  re  Newton,  [1896]  1  Ch.  740;  In  re  A.  &  B. 
{Infants),  [1897]  Ch.  786;  In  re  OHara,  [1900]  2  Ir.  E.  232;  Beid  v. 
Beid,  1901,  3  F.  330;  In  re  Grey,  [1902]  2  Ir.  E.  684;  A.  C.  v.  B.  C, 
1903,  5  F.  108 ;  B.  v.  New,  1904,  20  T.  L.  E.  583. 

Hiishand  and  Wife. — The  writ  would  lie  at  the  instance  of  a  hus- 
band to  regain  the  custody  of  his  wife  who  is  being  wrongfully  detained 
from  him  against  her  consent ;  for  a  husband  at  common  law  is  entitled 
to  the  custody  of  his  wife  as  against  all  other  persons  (see  Atwood  v. 
Ativood,  1718,  Fin.  Prec.  492 ;  24  E.  E.  220 ;  In  re  Cochrane,  1840, 
8  Dowl.  P.  C.  630 ;  In  re  Price,  1860,  2  F.  &  F.  263 ;  see  also  Husband 
AND  Wife). 

But  it  has  been  held  that  a  husband  has  not  such  a  right  to  the 
custody  of  his  wife's  person  as  a  father  has  to  that  of  his  child ; 
a  wife  is  entitled  to  exercise  judgment  and  discretion  (see  Ex  'parte 
mCldlan,  1821,  Dowl.  P.  C.  81;  B.  v.  leggatt,  1852,  18  Q.  B.  784). 
So  where  a  wife  had  left  her  husband  on  account  of  his  ill-usage,  and 
had  gone  to  her  mother  for  protection,  and  was  ready  to  swear  the  peace 
against  her  husband,  the  Court  refused  to  order  her  to  be  delivered  up 
to  him  (see  B.  v.  Brooke  and  Another,  Anne  Gregory's  Case,  1766,  4  Burr. 
1991).  And  where  a  wife  by  her  own  desire  is  living  apart  from  her 
husband,  and  is  under  no  restraint,  the  Court  will  not  grant  a  haheas 
corpus  on  the  application  of  her  husband  for  the  purpose  of  restoring 
her  to  his  custody  (see  B.  v.  leggatt,  1852,  18  Q.  B.  784).  The  tend- 
ency of  modern  decision  appears  to  be  against  restoring  a  wife  to  her 
husband  on  habeas  corpus  where  she  remains  away  from  him  by  her 
own  wish. 

Moreover,  a  wife  is  entitled  to  a  haheas  corpus  directed  to  her  husband 
where  he  restrains  her  without  right,  e.g.  after  a  separation  deed  has 
been  executed  (see  B.  v.  lister,  1721,  8  Mod.  22).  In  a  recent  case  a 
writ  of  hccbeas  corpus  was  issued  on  behalf  of  a  wife  directed  to  her 
husband,  in  whose  custody  she  was  forcibly  detained.  On  the  return  to 
the  writ  the  husband  stated  that  he  was  entitled  to  keep  her  in  confine- 
ment in  order  to  enforce  restitution  of  conjugal  rights.  The  return  was 
held  to  be  bad,  and  the  wife  ordered  to  go  free  (see  B.  v.  Jackson,  [1891] 
1  Q.  B.  671,  where  the  earlier  cases  on  the  subject  are  reviewed;  and 
In  re  Cochrane,  1840,  8  Dowl.  P.  C.  630,  is  overruled). 

Lunatics. — The  writ  of  haheas  corpus  is  available  to  compel  the  pro- 
duction before  the  Court  of  persons  who  are  illegally  detained  in  private 
custody  under  the  pretence  of  insanity  or  lunacy  (see  B.  v.  Turlington, 
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1761,  2  Burr.  1115 ;  In  re  Greenwood,  1855,  24  L.  J.  Q.  B.  148 ;  see  also 
In  re  Elton,  reported  in  the  Times  newspaper,  May  1,  1896 ;  In  re  Dell, 
1891,  91  L.  T.  375).  When  a  person  is  alleged  to  be  detained  as  a 
lunatic  without  cause,  the  Court  will  frequently  order  a  medical 
examination  to  be  made,  the  motion  for  the  writ  of  habeas  corjncs 
standing  over  until  the  result  of  the  examination  is  known  (see  B.  v. 
Wright,  1760,  2  Burr.  1100;  B.  v.  Turlington,  1761,  sicpra ;  B.  v.  Biall, 
1860,  11  Ir.  R.  C.  L.  (N.  S.)  279).  A  strong  case  will  have  to  be  made 
out  before  the  writ  will  be  granted  on  the  ground  of  a  wrongful  confine- 
ment as  a  lunatic,  owing  to  the  inconvenience  which  would  result  from 
the  issue  of  the  writ  on  a  groundless  application  (see  B.  v.  William 
Clarke,  1762,  3  Burr.  1362).  There  must  either  be  an  affidavit  by  the 
alleged  lunatic  himself,  or  it  must  be  clearly  shown  that  he  is  prevented 
from  making  one  (see  Ex  'parte  Child,  1854,  15  C.  B.  238  ;  see  also  In  re 
Barker,  case  of  the  Canadian  Prisoners,  1839,  5  Mee.  &  W.  32 ;  52  R.  R. 
619  ;  and  In  re  Carter,  1893,  95  L.  T.  37).  In  Ex  parte  Gregory,  [1901] 
A.  C.  128,  the  Privy  Council  refused  leave  to  appeal  from  an  order  of 
the  Supreme  Court  of  Victoria  refusing  to  issue  a  writ  of  habeas  corpus 
to  determine  the  legality  of  the  detention  of  a  person  confined  as  a 
lunatic,  and  held  that  the  Court  might,  as  it  had  done,  come  to  a 
conclusion  on  the  evidence  before  it  that  the  applicant  was  lawfully 
detained. 

See  further  as  to  the  legality  of  detention  of  persons  on  the  ground 
of  lunacy,  the  article  Asylums. 

Miscellaneous  Cases. — It  is  impossible  to  exhaustively  catalogue  the 
different  purposes  for  which  the  writ  of  habeas  corpus  provides  an  effective 
remedy,  extending  as  it  does  to  all  cases  of  wrongful  confinement.  The 
writ  has  been  used  to  secure  the  freedom  of  a  slave  who,  having  been 
brought  to  England  by  his  master,  left  his  service  and  refused  to  return, 
and  was  subsequently  seized  by  his  former  master  and  handed  over  to 
the  custody  of  the  captain  of  a  ship.  It  was  held  that  a  person  forcibly 
detained  in  England  as  a  slave  is  entitled  to  be  discharged  on  habeas 
corpus  (Sommersetfs  Case,  1772,  20  St.  Tri.  1 ;  see  also  Shanley  v.  Harvey, 

1762,  2  Eden,  126).  But  when  a  slave  having  been  brought  to  England 
voluntarily  went  abroad  with  her  owner,  it  was  held  that  upon  returning 
voluntarily  to  a  country  where  slavery  was  legal,  she  reverted  to  the 
condition  of  a  slave  (case  of  the  slave  Grace,  1827,  2  Hag.  Adm.  94).  The 
writ  was,  in  one  case,  issued  upon  the  allegation  that  a  helpless  and 
ignorant  foreigner  had  been  brought  into  this  country  and  exhibited 
against  her  consent  (case  of  the  Hottentot  Venus,  1810,  13  East,  195 ;  12 
R.  R.  320).  The  writ  has  also  been  used  in  cases  of  illegal  impressment 
for  the  army  or  navy  (as  to  which  see  the  article  Impressment  ;  see  also 
Ex  parte  Fox,  1793,  5  T.  R.  276 ;  2  R.  R.  596  ;  Ex  parte  Harrison,  1805, 
2  Sm.  408 ;  8  R.  R.  434).  This  application  of  the  writ  is,  however,  at 
the  present  day  of  merely  historical  interest,  impressment  being  no 
longer  resorted  to. 

Cases  in  which  Habeas  Corpus  will  not  be  granted. — It  may  be 
stated  generally  that  there  are  two  classes  of  cases  in  which  an  applica- 
tion for  a  writ  of  habeas  cotyus  may  be  refused — (1)  Cases  which  are 
expressly  excepted  by  the  provisions  of  the  Habeas  Corpus  Act,  1679 ; 
and  (2)  cases  in  which  no  probable  ground  for  relief  is  shown  (except 
such  cases  as  fall  within  sec.  10  of  the  same  Act). 
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Sec.  2  of  the  Habeas  Corpus  Act,  1679,  expressly  excepts  from  the 
/  provisions  of  the  Act  persons  who  are  committed  "  for  felony  or  treason 
(  plainly  expressed  in  the  warrant  of  commitment,"  and  also  "persons 
I  convict  or  in  execution  by  legal  process."  Such  persons,  therefore,  are 
not  entitled  to  the  writ  of  habeas  corpus  either  during  the  law  sittings 
'    or  in  vacation. 

Thus  the  writ  is  not  generally  issuable  where  a  party  is  in  execution 

of  a  legal  sentence  after  conviction  on  indictment  {Ux  parte  Zees,  1860, 

El.  B.  &  E.  828),  or  in  cases  of  commitment  for  contempt  by  either 

House  of  Parliament  {Burdett  v.  Ahhot,  1811,  14  East,  1 ;  12  R  E.  450 ; 

case  of  the  Sheriff  of  Middlesex,  1840,  11  Ad.  &  E.  273  ;  52  E.  E.  337; 

i  or  by  a  Court  of  Eecord  {Ex  parte  Fernandez,  1861, 10  C.  B.  N.  S.  3  ;  see 

/   also  In  re  Clarke,  1842,  11  L.  J.  Q.  B.  75).     And  the  writ  will  not  be 

\     granted  where  it  would  falsify  the  record  of   a  Court  which   shows 

!    jurisdiction  on  the  face  of  it  {Ex  parte  Newton,  1855,  24  L.  J.  C.  P.  148), 

'    nor  where  the  effect  of  it  would  be  to  review  the  judgment  of  a  superior 

Court  which  may  be  reviewed  on  writ  of  error  {In  re  Dunn,  1847,  17 

L.  J.  C.  P.  97) ;  nor  to  enable  a  person  in  custody  to  appear  in  Court 

merely  for  the  purpose  of  arguing  his  case  in  person  ( Weldo7i  v.  Neal, 

1885,  15  Q.  B.  D.  471). 

With  regard  to  the  necessity  for  showing  some  probable  ground  for 
relief,  the  writ  is  granted  on  motion  because  it  cannot  be  had  of  course 
(see  per  Yaughan,  C.J.,  BusheVs  Case,  1670,  Vaugh.  135  ;  see  also  Crowley's 
Case,  1818,  2  Swans.  1 ;  36  E.  E.  514 ;  B.  v.  Hohhonse,  1820,  3  Barn.  & 
Aid.  420 ;  22  E.  E.  443) ;  and  it  is  pointed  out  by  Blackstone  {Com.,  bk. 
iii.  ch.  viii.)  that  if  it  is  issued  of  mere  course  without  showing  to  the 
Court  or  judge  some  reasonable  ground  for  awarding  it,  a  traitor  or 
felon  under  sentence  of  death,  a  soldier,  a  mariner  in  the  King's  service, 
a  child,  relation,  or  a  domestic  confined  for  insanity  or  other  prudential 
reasons,  might  obtain  a  temporary  enlargement  by  suing  out  a  habeas 
corpus,  though  sure  to  be  remanded  as  soon  as  brought  up  to  the  Court, 
and  therefore  Sir  Edward  Coke,  C.J.,  did  not  scruple  to  deny  a  habeas 
corpus  to  one  confined  by  the  Court  of  Admiralty  for  piracy,  there 
appearing  upon  his  own  showing  sufficient  grounds  to  confine  him  (see 
2  Eolle,  138).  But  in  cases  within  sec.  9  of  the  Habeas  Corpus  Act,  _ 
1679,  a  judge  at  chambers  in  vacation  may  perhaps  be  obliged  to  grant  ij 
the  writ  as  of  course  (see  per  Best,  J.,  B.  v.  Hobhouse,  1820,  3  Barn.  & 
Aid.,  at  p.  425 ;  22  E.  E.  443). 

The  writ  of  habeas  corpus  does  not  lie  to  free  an  alien  enemy  who  is 
a  prisoner  of  war  (see  The  Three  Spanish  Sailors'  Case,  1779,  2  Black.  W. 
■      1324;  see  also  B.  v.  Schiever,  1759,  2  Burr.  765). 

A  master  is  not  entitled  to  a  habeas  corpus  for  the  purpose  of  regain- 
ing the  custody  of  an  apprentice  who  of  his  own  accord  has  entered  the 
service  of  another  person,  the  object  of  the  writ  being  merely  to  protect 
personal  liberty  (see  B,  v.  Beynolds,  1795,  6  T.  E.  497 ;  B.  v.  Edwards, 
1798,  7  T.  E.  745;  Ex  parte  Landsdowne,  1804,  5  East,  38;  Ex  parte 
Gill,  1806,  7  East,  376). 

When  the  person  to  whom  it  is  proposed  to  direct  a  writ  of  habeas 
corpus  is  out  of  the  jurisdiction  of  the  Court,  the  writ  cannot  be  granted 
(see  B.  V.  Pinckney,  [1904]  2  K.  B.  84). 

It  should  be  added  that  the  writ  of  habeas  corpus  being  intended  to 
facilitate  the  release  of  persons  actually  detained  in  unlawful  custody  is 
merely  remedial,  and  will  not  be  issued  for  punitive  purposes  (see  the  judg- 
ments of  the  House  of  Lords  in  Barnardo  v.  Ford,  [1892]  A.  C.  pp.  332-340). 
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Application  for  the  Writ. — Hovj  made. — Application  for  the  writ, 
whether  at  common  law  or  under  the  Habeas  Corpus  Act,  1679,  may  be 
made  during  the  law  sittings  either  to  a  Divisional  Court  or  to  a  judge 
at  chambers  (C.  0.  R,  1886,  rr.  216  and  235). 

During  the  vacation  the  application  may  be  made  to  a  judge  at 
chambers  (case  of  Leonard  Watson  and  Others^  1839,  9  Ad.  &  E.  731 ; 
48  E.  E.  659). 

In  all  criminal  matters  and  causes  on  the  Crown  side  of  the  King's 
Bench  Division  the  writ  of  habeas  corpus  must  be  issued  from  the  Crown 
Office  (see  In  re  Taylor,  1803,  3  East,  232 ;  Easton's  Case,  1840,  12  Ad. 
&  E.  645). 

The  practice  on  the  Crown  side  of  the  King's  Bench  Division  is  now 
regulated  by  the  Crown  Office  Eules  of  1906.  Under  these  rules  the 
application  for  a  habeas  corpus  may  be  made  to  the  Court,  i.e.  a  Divisional 
Court  of  the  King's  Bench  Division  (see  ibid.  rr.  216  and  235),  or  a  judge 
(ibid.  r.  216).  Where  the  application  is  made  to  the  Court  it  must  be 
made  by  motion  for  an  order,  which,  if  the  Court  so  direct,  may  be  made 
absolute  ex  parte  for  the  writ  to  issue  in  the  first  instance ;  or,  if  the 
Court  so  direct,  they  may  grant  an  order  nisi  (ibid.  r.  217).  Where 
the  application  is  made  to  a  judge,  he  may  order  the  writ  to  issue  ex 
parte  in  the  first  instance,  or  may  direct  a  summons  for  the  writ  to 
issue  (ibid.  r.  218).  No  summons  to  show  cause  before  a  judge  at 
chambers  can,  however,  be  issued  without  leave  of  a  judge  upon  an  ex 
p)arte  application  for  a  writ  of  habeas  corpus  {ibid.  r.  266  (c)).  In  all 
proceedings,  civil  or  criminal,  on  the  Crown  side  at  chambers,  the 
summons  must  be  issued  from,  and  drawn  up  at,  the  Crown  Office  {ibicL 
r.  265  ;  for  form  of  summons  for  writ  of  habeas  corpnts,  see  ibid.,  Form 
174,  post,  p.  492). 

It  has  been  the  practice  of  recent  years  for  the  writ  to  be  granted 
by  a  judge  at  chambers  during  the  law  sittings  as  well  as  in  vacation. 
An  application  for  a  habeas  corpus  should,  however,  as  a  rule,  only  be 
made  to  a  judge  in  chambers  during  the  vacation,,  excepting  in  cases 
involving  the  custody  of  infants  (see  Short  and  Mellor,  Cr.  Of.  Pr.,  pp. 
108,  352).  But  in  cases  relating  to  the  custody  of  children  the  applica- 
tion should,  even  during  the  law  sittings,  be  made  in  the  first  instance 
to  a  judge  at  chambers.  In  extradition  cases,  on  the  other  hand,  during 
the  sittings  the  application  must  always  be  made  to  the  Court,  the 
Crown  Office  Eules  expressly  providing  that  no  application  for  a  writ 
of  habeas  corpus  on  a  warrant  of  extradition  shall  be  made  to  a  judge  at 
chambers  during  the  sittings  {ibid.  r.  219).  It  is  the  practice  in  extra- 
dition cases  to  apply  on  affidavit  for  a  rule  nisi  calling  on  the  Home 
Secretary,  the  chief  metropolitan  magistrate,  and  the  foreign  Govern- 
ment to  show  cause  why  the  writ  should  not  issue  (see  Ex  parte  GanZy 
1882,  9  Q.  B.  D.  9372..). 

As  to  the  practice  with  regard  to  motions  on  the  Crown  Office  side, 
see  Crown  Office  Eules,  1906,  rr.  232-239;  see  also   E.  S.  C,  1883, 
^rder  52. 

^B  On  application  to  the  Court  the  motion  should,  as  a  rule,  be 
^nade  by  counsel  (see  In  re  Neivton,  1855,  16  C.  B.,  at  p.  99);  but 
the  Court  has  allowed  it  to  be  made  by  a  wife  on  behalf  of  her  hus- 
band in  Ex  parte  Cobbett,  1850,  15  Q.  B.  988;  81  E.  E.  869.  It  is  not, 
however,  necessary  that  the  party  imprisoned  or  detained  should  have 
expressly  authorised  the  application ;  indeed  the  very  circumstances  of 
some  of  the  most  urgent  cases  would  render  this  impossible.  It  is 
VOL.  VI.  31 


482  HABEAS  COEPUS 

sufficient  that  the  application,  whoever  it  may  be  made  by,  shows  some 
probable  ground  for  the  supposition  that  the  person  on  whose  behalf  it 
is  made  is  involuntarily  and  wrongfully  restrained  or  imprisoned  (see 
case  of  the  Hottentot  Venus,  1810,  13  East,  195;  12  E.  E.  320).  Where 
access  is  denied  to  a  person  alleged  to  be  detained,  application  for  a 
habeas  corpus  may  be  made  at  the  instigation  of  any  relation,  friend,  or 
agent,  on  affidavit  showing  the  reasons  (see  In  re  Daley,  1860,  2  F.  &  F. 
258  ;  In  re  Thompson,  1860,  30  L.  J.  M.  C.  19 ;  see  also  Ashhy  v.  White, 
1704,  14  How.  St.  Tri.,  4th  Eesolution,  at  p.  825). 

Affidavit  in  Support  of  Application. — The  application  must  be 
supported  by  affidavit,  for  the  writ  of  habeas  corpus,  whether  at 
common  law  or  under  the  Habeas  Corpus  Act,  1679,  does  not  issue 
as  a  matter  of  course,  but  must  be  granted  on  an  affidavit  upon 
which  the  Court  can  exercise  its  discretion  as  to  whether  it  shall 
issue  or  not  (see  B.  v.  Hothouse,  1820,  3  Barn.  &  Aid.  420;  22  E.  E. 
443;  see  also  C.  0.  R,  1906,  r.  234).  A  writ  which  issues  on  a 
probable  cause  verified  by  affidavit  is  as  much  a  writ  of  right  as  a 
writ  which  issues  of  course  (see  Wilmot's  Opinions,  1758,  pp.  81,  87, 
and  88).  An  affidavit  is  absolutely  necessary,  either  from  the  party 
who  claims  the  writ  or  from  some  other  person  so  as  to  satisfy  the 
Court  that  he  is  so  coerced  as  to  be  unable  to  make  it  (see  In  re 
Parker,  the  case  of  the  Canadian  Prisoners,  1839,  5  Mee.  &  W.  32; 
52  E.  E.  619 ;   see  also  Ex  parte  Child,  1854,  15  C.  B.  238). 

As  to  the  form  in  which  the  affidavit  is  to  be  drawn,  how  it  must 
be  intituled,  its  contents,  and  how  it  must  be  sworn,  filed,  and  stamped, 
see  Crown  Office  Eules,  1906,  rr.  5-11;  see  also  E.  S.  C,  1883,  Order 
38. 

The  Wkit. — An  order  nisi  is  frequently  granted  in  the  first 
instance,  but  when  it  is  necessary,  as  in  many  cases  relating  to  the 
custody  of  children,  the  order  may  by  discretion  of  the  Court  be 
made  absolute  ex  parte  for  the  writ  to  issue  in  the  first  instance 
(see  C.  0.  E.,  1906,  r.  217). 

The  writ  must  issue  from  the  Crown  Office  in  all  criminal  matters 
{Taylor's  Case,  1803,  3  East,  232;  Ectston's  Case,  1840,  12  Ad.  &  E.  645). 
All  writs  on  the  Crown  side  are  issued  at  the  Crown  Office  (C.  0.  E., 
1906,  r.  209). 

Fornfi  of  Writ,  Service,  etc. — The  general  form  of  the  writ  of  habeas 
corpus  ad  subjiciendum,  which  is  used  in  modern  practice,  is  given  in  the 
Appendix  to  the  Crown  Office  Eules,  1906  (Form  No.  176),  and  will 
be  found  set  out,  post,  p.  493. 

For  the  old  form  of  the  writ  in  Latin,  see  2  Inst.,  53 ;  R.y.  Gardner, 
43  Eliz.  Tremaine,  P.  C.  324 ;  see  also  the  form  used  in  Carus  Wilson's 
Case,  1845,  7  Q.  B.  984;  68  E.  E.  626. 

As  to  the  practice  with  regard  to  the  preparation,  drawing  up,  issue, 
entry,  and  teste  of  the  writ,  see  C.  0.  E.,  1906,  rr.  209-215 ;  see  also 
Short  and  Mellor,  Cr.  Of  Pr.,  pp.  353,  354.  The  writ  of  habeas  corpus 
must  be  served  personally,  if  possible,  upon  the  party  to  whom  it  is 
directed,  or  if  not  possible,  or  if  the  writ  be  directed  to  a  gaoler  or  other 
public  official,  by  leaving  it  with  a  servant  or  agent  of  the  person  con- 
fining or  restraining,  at  the  place  where  the  prisoner  is  confined  or 
restrained,  and  if  the  writ  be  directed  to  more  than  one  person,  the 
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original  delivered  to  or  left  with  such  principal  person,  and  copies 
served  or  left  on  each  of  the  other  persons  in  the  same  manner  as  the 
writ  (C.  0.  R,  1906,  r.  220). 

As  to  the  notice  to  be  served  with  the  writ,  and  as  to  the  notice 
to  be  served  on  the  committing  magistrates  in  cases  of  illegal  commit- 
ment, see  C.  0.  R,  1906,  Forms  177  and  178,  post,  pp.  493,  494. 

As  to  quashing  the  writ  on  the  ground  of  irregularity  in  its  issue,  or 
that  it  was  obtained  by  fraudulent  misrepresentation,  see  Cartes  Wilsons 
Case,  1845,  7  Q.  B.  984. 

On  the  argument  of  an  order  nisi  or  summons  at  chambers  for  a  writ 
of  habeas  corpus  the  Court  or  judge  may  in  its  or  his  discretion  direct  an 
order  to  be  drawn  up  for  the  prisoner's  discharge  instead  of  waiting  for 
the  return  of  the  writ  (C.  0.  R,  1906,  r.  225).  Such  an  order  is  a 
sufhcient  warrant  to  any  gaoler,  constable,  or  other  person  for  the 
discharge  of  the  prisoner  or  any  infant  or  person  under  restraint 
(ibicL). 

Disobedience  to  the  Writ.-:— A  notice  must  be  served  with  the  writ 
of  habeas  corpus  on  the  person  to  whom  the  writ  is  directed,  informing 
him  that  the  Court  has  granted  a  writ  of  habeas  corpus,  and  giving  him 
notice  that  he  is  thereby  required  to  have  the  body  of  the  person  whose 
detention  is  in  question  before  the  Court  on  the  day  and  at  the  time 
specified,  and  to  make  a  return  to  the  writ.  The  notice  further  states 
that  in  default  of  a  return  to  the  writ  being  made  the  Court  will  be 
moved  for  an  attachment  against  the  person  to  whom  the  writ  is  directed 
for  contempt  in  not  obeying  the  writ,  or,  if  in  vacation,  that  application 
will  be  made  to  one  of  the  judges  for  a  warrant  for  his  apprehension,  in 
order  that  he  may  be  held  to  bail  to  answer  for  his  contempt  in  not 
obeying  the  writ.  For  form  of  such  notice,  see  C.  0.  E.,  1906,  Form  No. 
177,  post,  p.  493.  If  a  writ  of  habeas  corpus  be  disobeyed  by  the  person 
to  whom  it  is  directed,  application  may  be  made  to  the  Court  on  an 
affidavit  of  service  and  disobedience  for  an  attachment  for  contempt 
(C.  0.  E.,  1906,  r.  221).  In  vacation  an  application  may  be  made  to  a 
judge  in  chambers  for  a  warrant  for  the  apprehension  of  the  person  in 
contempt  to  be  brought  before  him  or  some  other  judge,  to  be  bound 
over  to  appear  in  Court  at  the  next  ensuing  sittings  to  answer  for  his 
contempt,  or  to  be  committed  to  prison  for  want  of  bail  (ibid. ;  see  also 
Habeas  Corpus  Act,  1816,  56  Geo.  ill.  c.  100,  ss.  2  and  6). 

Attachment  for  contempt  is  the  appropriate  mode  of  enforcing 
obedience  to  the  writ  of  habeas  corpus,  whether  the  writ  be  issued  at 
common  law  or  under  the  Habeas  Corpus  Act,  1679  (see  B.  v.  Barber, 
1758, 2  Ken.  (Ld.)  289  ;  B.  v.  Woodward,  In  re  Thompson,  1889,  5  T.  L.  R 
565).  An  attachment  may  issue  against  a  peer  where  he  makes  no 
return  to  a  writ  of  habeas  corpus  (B.  v.  Ua^^l  Ferrers,  1758,  1  Burr. 
631). 

A  reasonable  time  will  be  allowed  for  making  the  return  before 
granting  an  attachment  (see  Stockdale  v.  Hansard,  1840,  8  Dowl.  P.  C. 
474). 

To  compel  obedience  to  a  writ  of  habeas  corpus  there  must  be  a  search 
at  the  Crown  Office  for  the  return,  and  if  not  found,  application  may  be 
made  upon  affidavit  for  an  attachment  (see  Ex  parte  Harrison,  1805, 
2  Sm.  408  ;  8  E.  E.  434).  Attachment  will  issue  against  a  party  inten- 
tionally making  a  false  or  insufficient  return  {In  re  Winton,  1792, 
5  T.  E.  89  ;  Leonard  Watson's  Case,  1839,  9  Ad.  &  E.  731 ;  48  R  R  659 ; 
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In  re  Matthews,  1860, 12  Jr.  E.  C.  L.,  at  p.  272) ;  but  not  where  immaterial 
matters  are  untruly  but  unintentionally  set  forth  in  a  return  (see  'per 
Lord  Denman,  C.J.,  Leonard  Watson's  Case,  1839,  9  Ad.  &  E.,  at  p.  804; 
48  E.  E.  659). 

Attachment  for  disobedience  to  the  writ  in  not  making  a  return  will 
not  be  granted  against  the  person  to  whom  the  writ  is  directed  unless 
he  was  personally  served  with  the  original  writ  (B.  v.  Bovje,  1895,  71 
L.  T.  578). 

As  to  the  practice  with  regard  to  attachment  for  contempt,  see 
C.  0.  E.,  1906,  rr.  240-242  ;  see  also  the  articles  Attachment  ;  Contempt 
OF  Court.  For  form  of  affidavit  of  service  of  writ  of  habeas  corims,  see 
iUd.,  Form  No.  179,  'post,  p.  494 ;  and  for  form  of  affidavit  of  search  at  the 
Crown  Office  for  return  to  writ  of  habeas  corpus,  see  ibid..  Form  No.  180. 

Under  the  Habeas  Corpus  Act,  1679,  31  Car.  ii.  c.  2,  s.  4,  the  gaoler 
or  other  officer  neglecting  or  refusing  to  make  the  return  required  by  the 
Act  is  liable  to  forfeit  to  the  party  grieved,  for  the  first  offence  £100, 
and  for  the  second  offence  £200,  and  is  incapable  of  holding  or  executing 
his  office. 

The  Eeturn. — The  person  to  whom  the  writ  of  habeas  corpus  is 
directed  must  at  the  time  stated  in  the  notice  which  is  served  with  the 
writ  (see  C.  0.  E.,  1906,  Form  No.  177)  produce  the  body  of  the  person 
detained,  and  make  a  formal  return  in  compliance  with  the  writ. 

Every  writ  of  habeas  corpus  is  made  returnable  immediately  unless 
otherwise  ordered  (see  Habeas  Corpus  Act,  1679  ;  C.  0.  E.,  1906,  r.  213  ; 
and  ibid..  Form  176,  post,  p.  493). 

Under  the  Habeas  Corpus  Act,  1816,  56  Geo.  m.  c.  100,  s.  2,  a  writ 
issued  in  vacation  may  be  made  returnable  in  Court  in  the  next  term, 
and  writs  issued  in  term  may  be  made  returnable  in  vacation  before  a 
judge,  where  the  writ  is  awarded  too  late  in  the  term  or  vacation  to  be 
conveniently  obeyed  within  the  term  or  vacation  respectively. 

Where,  as  is  usually  the  practice,  the  writ  issues  at  common  law,  a 
reasonable  time  is  allowed  for  making  the  return  (see  Stockdcde  v. 
Hansard,  Ex  parte  the  Sheriff  of  Middlesex,  1840,  8  Dowl.  P.  C.  474). 
And  in  cases  under  the  Habeas  Corpus  Act,  1679,  31  Car.  ii.  c.  2,  three 
days  after  the  delivery  of  the  writ  are  allowed  by  the  statute  for  making 
the  return  if  the  distance  the  prisoner  has  to  be  brought  is  within 
twenty  miles,  ten  days  if  beyond  that  distance  and  within  a  hundred 
miles,  and  twenty  days  if  beyond  a  hundred  miles  (see  ibid.  s.  2). 

The  return  must  contain  a  copy  of  all  the  causes  of  the  prisoner's 
detainer  indorsed  on  the  writ  or  on  a  separate  schedule  annexed  to  it 
(C.  0.  E.,  1906,  r.  222).  Facts  showing  a  sufficient  ground  for  detention 
must  be  clearly  and  directly  set  forth  on  the  return  (see  DeybeVs  Case, 
1821,  4  Barn.  &  Aid.  243;  Souden's  Case,  1821,  4  Barn.  &'Ald.  294; 
Nash's  Case,  1821,  4  Barn.  &  Aid.  295 ;  In  re  Parker,  1839,  5  Mee.  &  W. 
32;  52  E.  E.  619).  A  return  which  on  the  face  of  it  is  ambiguous  is 
bad  (B.  V.  Boberts,  1860,  2  F.  &  F.  272). 

Where  the  prisoner  has  been  discharged  before  the  return,  that  fact 
must  appear  on  the  return,  though  in  such  case  it  is  not  necessary  to  set 
forth  the  cause  of  taking  and  detainer  (see  B.  v.  Gavin,  1848,  15  Jur. 
329,  note). 

When  the  writ  is  not  obeyed  by  bringing  up  the  party,  the  return 
must  state  very  distinctly  and  unequivocally  the  reasons  why  it  is  not 
and  cannot  be  obeyed  (see  B.  v.  Winton,  1792,  5  T.  E.  89). 
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The  impossibility  of  producing  the  party  in  obedience  to  the  writ 
would  be  a  sufficient  return,  the  object  of  the  writ  being  remedial  and 
not  punitive  (see  Barnarclo  v.  Ford,  [1892]  A.  C.  (H.  L.)  326,  overruling 
R.  V.  Barnardo,  Tye's  Case,  1889,  23  Q.  B.  D.  305). 

As  to  the  form  and  sufficiency  of  a  return  to  a  writ  of  habeas  corpus, 
see  the  judgments  in  R  v.  Winton,  1792,  5  T.  R.  89 ;  R.  v.  Suddis,  1801, 
1  East,  306  ;  Ux  parte  Krans,  1823,  1  Barn.  &  Cress.  258  ;  25  R.  R.  389  ; 
In  re  Parker,  the  case  of  the  Canadian  Prisone7's,  1839,  5  Mee.  &  W.  32 ; 
52  R.  R.  619  ;  case  of  Leonard  Watson,  1839,  9  Ad.  &  E.  731 ;  48  R.  R. 
659;  R.  V.  Richards,  1844,  5  Q.  B.  926;  Ex  parte  Bessett,  1844,  6  Q.  B. 
481 ;  68  R.  R.  465  ;  R.  v.  Roberts,  1860,  2  F.  &  F.  272 ;  In  re  Matthews, 
1860,  12  Ir.  R.  C.  L.  241 ;  R.  v.  Jackson,  [1891]  1  Q.  B.  671. 

The  return  may  be  amended  or  another  substituted  for  it  by  leave  of 
the  Court  or  a  judge  (C.  0.  R.,  1906,  r.  223).  Where  a  return  to  the 
writ  is  made,  the  return  must  first  be  read  and  motion  then  made  for 
discharging  or  remanding  the  prisoner,  or  amending  or  quashing  the 
return  {ibid.  r.  224). 

The  Court  or  judge  before  whom  the  writ  is  returnable  in  cases  under 
the  Habeas  Corpus  Act,  1816,  56  Geo.  iii.  c.  100,  is  empowered  to 
examine  into  the  truth  of  the  facts  set  forth  in  the  return  by  affidavit 
or  affirmation,  and  to  do  therein  as  to  justice  shall  appertain  (s.  3).  A 
judge  at  chambers  has  power  in  term  or  vacation  to  refer  the  matter  to 
the  Court  (see  ibid.  s.  4;  see  also  R.  v.  Reader,  1845,  1  Stra.  531 ;  In  re 
Turner,  1846,  15  L.  J.  M.  C.  140). 

When  the  return  shows  that  the  party  is  in  execution  after  sentence 
on  indictment  for  a  criminal  charge,  the  return  cannot  be  controverted 
{R.  V.  8%iddis,  1801,  1  East,  306 ;  Cams  Wilson's  Case,  1845,  7  Q.  B.  984; 
68  R.  R.  626).  But  the  Court  have  in  some  cases  allowed  the  return  to 
be  controverted ;  and  where  a  prisoner  is  brought  up  under  a  habeas 
corpus  issued  at  common  law,  it  has  been  held  that  he  may  controvert 
the  truth  of  the  return  by  virtue  of  the  Habeas  Corpus  Act,  1816,  56 
Geo.  III.  c.  100  (see  JEx  parte  Beeching,  1825,  4  Barn.  &  Cress.  136;  28 
R.  R.  224). 

Generally,  as  to  the  disputed  question  of  the  admissibility  of  evidence 
to  controvert  the  truth  of  a  return  in  cases  of  the  issue  of  the  writ  at 
common  law,  see  In  re  Crawford,  1849,  13  Q.  B.  613;  78  R.  R.  479; 
case  of  Leonard  Watson,  1839,  9  Ad.  &  E.  805 ;  48  R.  R.  659 ;  R.  v. 
Douglas,  1842,  12  L.  J.  Q.  B.  49 ;  see  also  Short  and  Mellor,  Cr.  Of.  Pr., 
pp.  360-363. 

On  the  return  of  the  writ  pending  the  hearing,  the  prisoner  is  detained, 
^ot  under  the  authority  of  the  original  warrant,  but  under  the  authority 
>f  the  writ  of  habeas  corpus ;  and  he  may  be  bailed  or  remanded  from 
time  to  time  at  the  discretion  of  the  Court  (see  R.  v.  Bethel,  1697, 
5  Mod.  19). 

When  a  prisoner  is  brought  up  by  habeas  corpnis,  the  counsel  for  the 
prisoner  is  first  heard,  and  then  the  counsel  for  the  Crown,  and  then  one 
counsel  for  the  prisoner  in  reply  (C.  0.  R.,  1906,  r.  226). 

Upon  the  argument  before  the  Court  on  the  return  of  a  writ  of  habeas 
corpus  the  party  in  whose  favour  judgment  is  given  must  forthwith  draw 
up  an  order  in  accordance  with  the  decision  at  the  Crown  Office,  and  the 
writ,  and  return,  and  affidavits  must  be  filed  there.  When  the  order  has 
been  made  by  a  judge  at  chambers  the  writ  and  return,  with  the  affidavits, 
and  a  copy  of  the  judge's  order,  must  be  forthwith  transmitted  to  the 
Crown  Office  to  be  filed  (C.  0.  R.,  1906,  r.  227). 
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Appeal. — "No  appeal  lies  from  any  judgment  of  any  judge  of  the 
High  Court  in  any  criminal  cause  or  matter,  except  for  some  error  of 
law  apparent  upon  the  record,  as  to  which  no  question  has  been  reserved 
for  consideration  under  the  Crown  Cases  Act,  1848,  11  &  12  Vict.  c.  78 
(see  Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  s.  47).  This,  however, 
does  not  apply  to  appeals  from  chambers  (see  Ux  parte  Pulbrooh,  [1892] 
1  Q.  B.,  at  p.  90). 

The  words  "  in  any  criminal  cause  or  matter,"  it  has  been  pointed  out, 
should  receive  the  widest  interpretation,  the  intention  being  that  no 
appeal  to  the  Court  of  Appeal  should  lie  in  any  "  criminal  matter  "  in 
the  widest  sense  of  the  term  (see  Ex  parte  Wooclhall,  1888,  20  Q.  B.  D. 
832,  at  p.  835,  i^er  Lord  Esher,  M.E.).  The  clause  applies  to  a  decision 
by  way  of  judicial  determination  of  any  question  raised  in  or  with  regard 
to  proceedings,  the  subject-matter  of  which  is  criminal,  at  whatever  stage 
of  the  proceedings  the  question  arises  (ibid.).  An  appeal,  therefore,  does 
not  lie  from  the  decision  of  the  King's  Bench  Division  granting  or 
refusing  a  writ  of  lutbeas  corpus  in  any  "criminal  cause  or  matter" 
within  the  meaning  of  sec.  47  of  the  Judicature  Act,  1873.  Thus  it  has 
been  held  that  no  appeal  will  lie  from  a  decision  of  the  King's  Bench 
Division  refusing  a  writ  of  habeas  corpus  on  the  application  of  a  person 
in  custody  for  an  alleged  crime  under  the  Extradition  Act,  1870  {Ex 
farte  Woodhall,  supra;  see  also  E.  v.  Weil,  1882,  9  Q.  B.  D.  701).  So 
where  a  person  has  been  discharged  from  custody  by  an  order  of 
the  High  Court  under  a  haheas  corpus,  the  Court  of  Appeal  has  no 
jurisdiction  to  entertain  an  appeal  (see  Bell  Cox  v.  Hakes,  1890,  15 
App.  Cas.  (H.  L.)  506,  reversing  the  decision  of  the  Court  of  Appeal 
in  20  Q.  B.  D.  1). 

Whether  a  "cause  or  matter"  is  criminal  within  the  meaning  of 
sec.  47  of  the  Judicature  Act,  1873,  depends  upon  the  nature  of  the 
proceeding,  not  of  the  subject-matter  of  the  complaint ;  it  is  criminal 
if  the  proceedings  are  such  that  they  may,  but  not  necessarily  must, 
eventually  end  in  imprisonment  (see  Seaman  v.  Burley,  [1892]  2  Q.  B. 
344;  see  also  Derhy  Corporation  \.  Derhy  County  Council,  1897,  A.  C, 
at  p.  552). 

It  seems  to  be  somewhat  uncertain  as  to  whether  in  non-criminal 
cases  an  appeal  lies  from  a  refusal  to  grant  a  habeas  corpus.  In  Ex  parte 
Bell  Cox,  1887,  20  Q.  B.  D.  1,  the  Court  appeared  to  consider  that  an 
appeal  would  lie  in  such  a  case.  The  question  was  left  open  by  the 
House  of  Lords  in  Bell  Cox  v.  Hakes,  1890,  15  App.  Cas.  506;  and 
although  the  question  subsequently  arose  in  B.  v.  Jackson,  [1891]1Q.  B. 
671,  there  was  no  argument  upon  it  before  the  Court  of  Appeal  (see 
ibid.  p.  671,  note  2). 

It  is,  however,  clear  that  where  an  application  for  the  writ  is  refused, 
the  applicant  has  in  every  case  a  right  to  go  from  Court  to  Court  and 
make  a  fresh  application  to  each  Court  in  turn  {^qq^ Ex  parte  Partington, 
1845,  2  Dow.  &  L.  650 ;  and^er  Halsbury,  L.C.,  Bell  Cox  v.  Hakes,  1890, 
15  App.  Cas.  (H.  L.),  at  p.  514). 

It  is  now  decided  that  where  the  object  of  the  writ  of  habeas  corpus 
is  to  determine  who  is  entitled  to  have  the  custody  and  control  of  an 
infant,  an  appeal  will  lie  from  an  order  of  the  King's  Bench  Division 
directing  the  issue  of  a  writ  to  bring  the  infant  before  the  Court  (see 
B.  V.  Barnardo,  Jones  Case,  [1891]  1  Q.  B.  194,  affirmed  on  appeal  by  the 
House  of  Lords,  sub  nom.  Barnardo  v.  M'Hugh,  [1891]  A.  C.  (H.  L.)  388; 
see  also  Barnardo  v.  Ford,  [1892]  A.  C.  (H.  L.)  327,  affirming  B.  v. 
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Barnardo,  Gossage's  Case,  1890,  24  Q.  B.  D.  283).  The  order  for  the 
issue  of  the  writ  in  such  cases  is  an  order  within  the  meaning  of  sec.  19 
of  the  Judicature  Act,  1873,  and  an  appeal  therefore  lies  from  it  to  the 
Court  of  Appeal  (see  Barnardo  v.  Ford,  [1892]  A.  C.  (H.  L.)  326),  but  no 
Court  of  Appeal  ought  lightly  to  interfere  with  the  issue  of  the  writ 
(see  ;per  Lord  Herschell,  ihid.,  at  p.  339). 

It  has  also  been  held  that  an  appeal  lies  to  the  Court  of  Appeal 
against  an  order  for  an  attachment  for  disobedience  to  a  writ  of  habeas 
corjms  (see  B.  v.  Barnardo,  Tye's  Case,  1889,  23  Q.  B.  D.  305). 

The  right  of  appeal  without  leave  of  the  judge  or  of  the  Court  of 
Appeal  from  any  interlocutory  order  or  interlocutory  judgment  made  or 
given  by  a  judge  in  cases  where  the  liberty  of  the  subject  or  the  custody 
of  infants  is  concerned,  is  expressly  reserved  by  the  Supreme  Court  of 
Judicature  (Procedure)  Act,  1894,  57  &  58  Yict.  c.  16,  s.  1  (b),  (i); 
see  also  Bx  parte  Emerson,  1895,  11  T.  L.  E.  218;  B.y.  Finckney,  [1904] 
2  K.  B.  84. 

In  every  case  on  the  Crown  side  in  which  an  appeal  lies  from  a 
judge  at  chambers  to  a  Divisional  Court,  the  appeal  is  by  motion,  which 
must  be  made  within  eight  days  after  the  decision  appealed  against,  or 
if  no  Court  to  which  such  appeal  can  be  made  is  sitting  within  such 
eight  days,  then  on  the  first  day  on  which  any  such  Court  may  be  sitting 
after  the  expiration  of  such  eight  days  (C.  0.  E.,  1906,  r.  267). 

Costs. — It  was  formerly  held  that  the  Court  had  no  jurisdiction  to 
order  costs  in  cases  of  habeas  corpus,  though  there  was  always  power 
to  award  an  officer  obeying  the  writ  the  expenses  of  bringing  up  the 
prisoner  (see  In  re  Dodd,  1857,  2  De  G.  &  J.  510;  44  E.  E.  1087;  see 
also  In  re  Cobbett,  1845,  14  Mee.  &  W.  175). 

In  recent  practice,  however,  costs  have  frequently  been  awarded  by 
judges  at  chambers  in  cases  relating  to  the  custody  of  infants  (see  Short 
and  Mellor,  Cr.  Of.  Fr.,  p.  364;  see  also  Ex  parte  Child,  1854,  15  C.  B. 
238). 

It  is  now  clear  that  under  sec.  5  of  the  Judicature  Act,  1890, 
36  &  37  Vict.  c.  66,  the  Court  has  power  when  granting  an  application 
for  a  writ  of  habeas  co7'pits  to  order  payment  by  the  defendant  of  the 
costs  of  the  successful  party  (see  B.  v.  Jones,  [1894]  2  Q.  B.  283).  But 
there  is  no  jurisdiction  to  grant  costs  against  a  person  who  is  not  on  the 
record  (see  In  re  Carter,  1893,  95  L.  T.  37). 

As  to  the  costs  on  appeal  in  cases  of  habeas  corpus,  see  Ex  parte  Bell 
Cox,  1887,  57  L.  J.  Q.  B.,  at  p.  113. 

Other  Kinds  of  Writs  of  Habeas  Corpus  still  in  Use. — In 
addition  to  the  writ  of  habeas  corpus  ad  subjiciendum,  which  has  been 
briefly  discussed,  and  which,  as  stated  above,  is  by  far  the  most  im- 
portant of  the  writs  of  habeas  corpus,  several  other  kinds  of  writs  of 
habeas  corpus  may  still  be  issued  from  the  Crown  side  of  the  King's 
Bench  Division  for  different  purposes.  The  writs  in  present  use  are, 
habeas  corpus  ad  testificandum,  habeas  corpus  ad  respondendicm,  habeas 
corpus  ad  deliberandum  and  recipiccs,  and  habeas  corpus  to  bring  in  the 
body  of  a  defendant  on  a  return  of  cepi  corpus  (see  Short  and  Mellor, 
Cr.  Of.  Fr.,  p.  335).  But  these  writs  are  rarely  resorted  to,  as  alternative 
procedure  is  in  most  cases  available. 

Habeas  Corpus  ad  testificandum. — This  writ  lies  at  common  law  for 
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the  purpose  of  bringing  up  a  witness  who  is  detained  in  prison  to  give 
evidence.  The  Habeas  Corpus  Act,  1803,  43  Geo.  in.  c.  140,  enables 
judges  of  the  High  Court  to  award  writs  of  habeas  corjms  for  bringing 
up  prisoners  detained  in  custody  under  civil  or  criminal  process  before 
courts-martial  and  certain  commissioners  mentioned  in  the  Act  to  give 
evidence.  The  Habeas  Corpus  Act,  1804,  44  Geo.  ill.  c.  102,  empowers 
any  judge  of  the  High  Court  at  his  discretion  to  award  writs  of  habeas 
co7yus  for  bringing  up  prisoners  before  any  Court  of  record  in  England 
or  Ireland  to  be  examined  as  witnesses.  The  Arbitration  Act,  1889, 
52  &  53  Vict.  c.  49,  s.  18  (2),  enables  the  Court  or  a  judge  to  order  a 
writ  of  habeas  corpus  ad  testificandum  to  issue  to  bring  up  a  prisoner  for 
examination  before  an  official  or  special  referee,  or  before  any  arbitrator 
or  umpire. 

Under  the  Criminal  Procedure  Act,  1853,  16  &  17  Vict.  c.  30,  s.  9, 
a  Secretary  of  State  or  judge  of  the  King's  Bench  Division  can,  upon 
application  by  affidavit,  issue  a  warrant  or  order  to  bring  up  any  prisoner 
in  gaol  under  any  sentence  or  commitment  (except  under  civil  process) 
to  be  examined  as  a  witness.  This  power  is  extended  to  County  Court 
judges  by  the  County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  s.  112. 

This  procedure,  as  being  more  convenient,  is  now,  therefore,  usually 
used  in  lieu  of  the  writ  of  habeas  corpus  ad  testificandum,  but  the  writ 
must  still  be  resorted  to  when  the  prisoner,  whose  evidence  is  required, 
is  in  gaol  under  process  in  any  civil  matter. 

Application  for  the  writ  must  be  made  on  affidavit  to  a  judge  at 
chambers  (see  C.  0.  R,  1906,  r.  228).  For  form  of  writ  of  habeas  corpus 
ad  testificandum,  see  ibid.,  Form  No.  183,  post,  p.  495 ;  and  for  form  of 
affidavit  lot  writ  of  habeas  corpus  ad  testificandum,  or  order  to  testify  in 
a  cause  on  the  Crown  side,  see  ibid.,  Form  No.  182,  post,  p.  495 ;  see  also 
as  to  the  practice,  Jenks  v.  Ditton,  1897,  W.  N.  56. 

An  application  to  bring  up  a  prisoner  to  give  evidence  on  any  cause 
or  matter  civil  or  criminal  before  any  Court,  justice,  or  other  judicature 
may  be  made  to  a  judge  on  affidavit  for  an  order  (C.  0.  R,  1906, 
r.  229). 

Habeas  Corpus  ad  respondendum. — This  writ  was  formerly  issued 
where  one  person  had  a  cause  of  action  against  another  who  was  con- 
fined in  gaol  under  the  process  of  some  inferior  Court,  so  as  to  remove 
the  prisoner,  in  order  to  charge  him  with  the  new  cause  of  action  in 
the  superior  Court  (see  Black.  Com.,  bk.  iii.  ch.  viii. ;  Bacon,  Abr.,  tit. 
"  Habeas  Corpus  "  (A)).  The  writ  may  still  be  used  for  the  purpose  of 
bringing  up  prisoners  detained  in  custody  under  civil  or  criminal  process 
before  magistrates  or  Courts  of  Eecord  for  trial  or  examination  on  any 
other  charge  (see  Short  and  Mellor,  Cr.  Of.  Pr.,  p.  368 ;  Short,  Cr.  Of. 
Bides,  p.  Ill ;  see  also  the  Habeas  Corpus  Act,  1803,  43  Geo.  in.  c.  140; 
i:x  parte  Griffiths,  1822,  5  Barn.  &  Aid.  730 ;  B.  v.  Day,  1862,  3  F.  &  F. 
526). 

Application  for  a  writ  of  habeas  corpus  ad  respondendum  must  be 
made  on  affidavit  to  a  judge  at  chambers  (C.  0.  R.,  1906,  r.  228).  For 
form  of  writ  of  habeas  corpus  to  bring  a  prisoner  before  justices  of  the 
peace  to  answer  a  charge,  see  ibid..  Form  No.  187,  post,  p.  497 ;  and  for 
form  of  writ  of  habeas  corpus  to  bring  up  a  prisoner  to  plead  to  an 
indictment  or  for  trial,  see  ibid..  Form  No.  188,  post,  p.  497. 

Under  the  Criminal  Law  Amendment  Act,  1867,  30  &  31  Vict.  c.  35, 
s.  10,  persons  who  are  in  custody  and  also  under  recognisances  to  come 
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up  for  trial  for  any  criminal  offence  may  be  brought  up  on  an  indictment 
by  order  without  the  necessity  for  a  writ  of  habeas  corpus. 

Habeas  Corpus  ad  deliberandum  and  recipias. — These  writs  are  used 
to  remove  prisoners  from  one  custody  to  another  for  the  purpose  of 
trial. 

Though  the  removal  of  any  subject  of  this  realm  who  is  committed 
to  any  prison  or  in  custody  of  any  officer  for  any  criminal  matter,  except 
by  habeas  corpus  or  other  legal  writ,  or  in  certain  specified  cases  of 
necessity,  is  forbidden  by  the  Habeas  Corpus  Act,  1879,  31  Car.  ii.  c.  2, 
s.  9,  various  modern  statutes  have  enabled  prisoners  to  be  removed  from 
one  custody  to  another  for  different  purposes  (see,  for  example,  the 
Central  Criminal  Court  Act,  1856,  19  &  20  Vict.  c.  16,  s.  5 ;  Prisons 
Act,  1865,  28  &  29  Vict.  c.  126,  ss.  63,  64,  and  65;  Criminal  Law 
Amendment  Act,  1867,  30  &  31  Vict.  c.  35,  s.  10 ;  Prisons  Act,  1877, 
40  &  41  Vict.  c.  21,  s.  28).  The  necessity  for  the  issue  of  the  writs 
of  habeas  corpus  ad  deliberandum  and  recipias  is  thus  in  many  cases 
obviated. 

Under  the  Counties  of  Cities  Act,  1798,  38  Geo.  iii.  c.  52,  s.  3, 
indictments  found  by  a  grand  jury  of  any  city  or  town  corporate,  or 
inquisitions  taken  before  the  coroner,  may  be  ordered  by  any  Court  of 
oyer  and  terminer  or  general  gaol  delivery  for  the  county  or  city,  to 
be  filed  with  the  proper  officer  of  the  next  adjoining  county,  and  the 
defendants  removed  by  writ  of  habeas  corpus  issued  by  the  said  Court. 
By  sec.  4  the  judges  of  the  King's  Bench  or  justices  of  oyer  and  terminer 
or  general  gaol  delivery  are  authorised  to  cause  persons  in  custody  for 
offences  committed  within  the  county  of  any  city  or  town  corporate  to 
be  removed  by  proper  writs  of  habeas  corpus  into  the  custody  of  the 
sheriff  of  the  next  adjoining  county  for  trial.  As  to  applications  for  the 
writs  under  this  statute,  see  Short  and  Mellor,  Cr.  Of.  Fr.,  p.  371. 

Application  for  writs  of  habeas  corpus  ad  deliberandum  and  recipias 
must  be  made  on  affidavit  to  a  judge  at  chambers  (see  C.  0.  R.,  1906, 
r.  228).  The  application  must  be  for  two  writs,  the  writ  ad  deliberandum 
to  the  gaoler  to  deliver  the  prisoner,  and  the  writ  reciprias  to  the  other 
gaoler  to  receive  him  (see  ibid.  r.  230).  For  forms  of  writ  of  habeas  corpus 
to  deliver,  see  C.  0.  R.,  1906,  Form  JSTo.  185,  post,  p.  496 ;  and  for  form 
of  writ  of  habeas  corpus  to  receive,  see  ibid.,  Form  No.  186,  post,  p.  497. 

Habeas  Corpus  on  return  of  Cepi  Corpus. — This  writ  is  in  use  where 
an  attachment  has  been  obtained  against  a  prisoner  in  gaol.  By  means 
of  the  writ  the  prisoner  is  brought  before  the  Court  or  before  a  judge  at 
chambers,  and  there  charged  with  the  writ  of  attachment  (see  Attach- 
ment ;  Contempt  of  Court). 

But  where  the  prisoner  has  been  committed  to  prison  by  the  Court, 
instead  of  issuing  the  writ  of  habeas  corpus,  an  order  of  course  to  a 
sheriff  on  a  return  of  cepi  corpus  to  bring  in  the  prisoner  within  the 
proper  time  may  be  obtained  at  the  Crown  Office  without  any  motion 
for  the  same  (see  C.  0.  E.,  1906,  r.  233  {h) ;  see  also  Short  and  Mellor, 
Gr.  Of  Fr.,  p.  411). 

The  writ  is  olbtained  on  motion  by  counsel  in  Court,  founded  on 
affidavit. 

The  Crown  Office  Rules,  1906,  provide  that,  on  a  return  by  the 
sheriff  to  a  writ  of  attachment  for  contempt  that  he  has  taken  the 
defendant,  an  application  may  be  made  to  the  Court  on  behalf  of  the 
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defendant  for  an  order  nisi  to  set  aside  the  proceedings  for  irregularity 
or  insufficiency,  or  for  a  writ  of  habeas  co^jms  to  bring  up  the  defendant 
to  be  discharged  for  the  want  of  sufficiency  in  the  writ  (r.  244).  For 
form  of  affidavit  for  habeas  corpus  to  bring  up  a  prisoner  to  be  charged 
with  attachment,  see  C.  0.  R,  1906,  Form  No.  191,  post,  p.  498  ;  and  for 
form  of  writ  of  habeas  corpus  on  return  of  cepi  corpus,  see  ibid..  Form 
No.  192,  post,  p.  499. 


FOEMS. 

The  following  Forms  of  Writs  of  Habeas  Corpus  and  of  process  relating  to 
Habeas  Corpus  are  contained  in  the  Appendix  to  the  Crown  Office 
Rules,  190^:— 

No.  69. 

Writ  of  Habeas  Corpus  to  bring  up  Prisoner  to  be  bailed. 

Edward  the  Seventh,  by  the  Grace  of  God,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  and  of  the  British  Dominions  beyond  the 
Seas,  King,  Defender  of  the  Faith,  to  ,  greeting : 

We  command  you  that  you  have  in  the  King's  Bench  Division  of  Our 
High  Court  of  Justice  [or  before  a  Judge  in  Chambers],  at  the  Eoyal 
Courts  of  Justice,  London,  immediately  after  the  receipt  of  this  Our 
writ,  the  body  of  A.  B.  being  taken  and  detained  under  your  custody  as 
is  said,  together  with  the  day  and  cause  of  his  being  taken  and  detained, 
by  whatsoever  name  he  may  be  called,  to  undergo  and  receive  all  and 
singular  such  matters  and  things  as  Our  said  Court  [or  Judge]  shall  then 
and  there  consider  of  concerning  him  in  this  behalf ;  and  have  you  there 
then  this  Our  writ. 

Witness,  Eichard  Everard  Baron  Alverstone,  at  the  Eoyal  Courts  of 
Justice,  London,  the  day  of  ,  in  the  year  of  Our  Lord 

one  thousand  nine  hundred  and  seven. 

To  he  indorsed. 

By  order  of  Court  [or  of  Mr.  Justice  ]. 

This  writ  was  issued  by,  &c. 

No.  74. 
Notice  of  Bail  upon  Habeas  Corpus. 

Whereas  the  Honourable  Mr.  Justice  has  granted  a  writ  of 

Habeas  Corpus,  directed  to  the  gaoler  of  His  Majesty's  prison  at 
of  and  for  the  ,  commanding  him  to  have  the  body  of 

before  the  King's  Bench  Division  of  His  Majesty's  High  Court  of 
Justice  [or  before  a  Judge  at  Chambers]  immediately  to  undergo,  &c. 
[as  in  Form  69]. 

Now  take  notice,  that  by  virtue  of  the  said  writ,  the  said 
will  be  brought  before  His  Majesty's  said  Court  [or  before  a  Judge  at 
Chambers  at  the  hour  of  in  the  noon]  on  the 

day  of  19     ,  in  order  that  he,  the  said  ,  may  be 
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admitted  to  bail  personally  to  appear  at  the  next  session  of  oyer  and 
terminer  and  gaol  delivery  to  be  holden  in  and  for  the  county  of 
[or  otherwise  as  the  case  may  be],  then  and  there  to  answer  to 
all  such  matters  and  things  as  on  His  Majesty's  behalf  shall  be  then 
and  there  objected  against  him,  and  so  from  day  to  day,  and  not  depart 
that  Court  without  leave.  And,  further,  take  notice  that  the  names  and 
descriptions  of  the  several  persons  who  will  offer  themselves  as  bail  or 
sureties  for  the  said  are  A.  B.,  of  ,  C.  D.,  of  , 

E.  R,  of  ,  and  G.  H.,  of 

Dated,  &c. 

No.  128. 

Affidavit  for  Habeas  Corpus  to  Assign  Errors. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

(Lincolnshire.) 
A.  B.,  Plaintiff  in  Error, 

against 

The  King,  Defendant  in  Error. 

I,  C.  D.,  of  ,  make  oath  and  say  : — 

1.  That  at  [the  general  quarter  sessions  of  the  peace\  held  at  , 
in  and  for  the  county  of  ,  A.  B.  was  convicted  upon  an  indict- 
ment against  him  for  ,  and  sentenced  by  the  said  Court  of 
[quarter  sessions],  to  be  [imprisoned,  or  as  the  case  may  be]. 

2.  That  a  writ  of  error  has  been  granted  by  the  Attorney-General, 
and  issued,  returnable  in  this  Court  on  the  day  of  , 
19     . 

3.  That  the  said  A.  B.  is  now  in  custody  of  the  gaoler  of  the  prison 
at  [as  the  case  may  be].  And  that  it  is  necessary  that  the  said  A.  B. 
should  be  brought  before  this  honourable  Court  in  order  that  he  may 
assign  errors  on  the  return  of  the  said  writ. 

Sworn,  &c. 

No.  172. 

Affidavit  Verifying  Certified  Copy  of  Commitment. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

I,  A.  B.,  of,  &c.,  make  oath  and  say  : — 

1.  That  I  was  present  at  His  Majesty's  prison  at  ,  in  and 

for  the  county  of  ,  on  the  day  of  19     ,  and 

did  see  C.  D.,  the  gaoler  of  the  said  prison,  sign  the  certificate  written 
at  the  foot  of  the  copy  of  the  commitment  of  ,  hereunto  annexed, 

and  that  the  name  C.  D.,  set  and  subscribed  thereto,  is  of  the  proper 
handwriting  of  the  said  C.  D. 

Sworn,  &c. 
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No.  173. 

Gaoler's  Certificate  to  be  Written  at  Foot  of  Commitment. 

I  do  certify  that  the  above  is  a  true  copy  of  the  warrant  by  virtue  of 
which  E.  F.  is  detained  in  my  custody.  And  that  the  said  E.  F.  is  not 
detained  for  any  other  cause  [if  so]. 

(Signed) 
X.  Y. 
(Gaoler  of  H.  M.  prison  at,  &c.). 

[For  the  purpose  of  oUaining  writs  of  Habeas  Cmpus  to  deliver  and  receive 
a  prisoner^  if  it  appears  by  the  commitment  that  the  prisoner  must  be  tried  in 
a  different  county  or  place  than  that  in  which  he  is  detained,  the  above  copy, 
commitment,  certificate,  and  affidavit  are  sufficient  to  obtain  the  writs.  But  if 
that  fact  does  not  so  appear,  an  affidavit  to  that  effect  must  also  be  supplied.] 

No.  174. 

Summons  for  Writ  of  Habeas  Corpus  ad  Subjiciendum. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

Upon  reading  the  several  affidavits  of,  &c.,  filed  the  day  of 

19     ,  and  upon  hearing  Mr.  ,  counsel  [or  the 

solicitor]  for 

It  is  ordered  that  all  parties  concerned  attend  the  Judge  in  Chambers 
on  the  day  of  ,  19     ,  at  the  hour  of  in 

the  noon,  to  show  cause  why  a  writ  of  Habeas  Corpus  should 

not  issue  directed  to  to  have  the  body  of  before  a 

Judge  in  Chambers  at  the  Eoyal  Courts  of  Justice,  London,  forthwith 
to  undergo,  &c. 

Dated,  &c. 

No.  175. 

Order  for  Writ  of  Habeas  Corpus  ad  Subjiciendum. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

[If  in  a  cause  on  the  Crown  side,  here  insert  the  title,  not  otherwise.'] 

Upon  reading  the  several  affidavits  of,  &c.,  filed  the  day 

of  19     ,  and  upon  hearing  counsel  [or  the  solicitors]  on  both 

sides  [or  as  the  case  may  be] — 

It  is  ordered  that  a  writ  of  Habeas  Corpus  issue,  directed  to 
to  have  the  body  of  A.  B.  before  a  Judge  in  Chambers  at  the  Eoyal 
Courts  of  Justice,  London,  forthwith  to  undergo  and  receive,  &c. 

Dated,  &c. 
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No.  176. 
Writ  of  Habeas  Corpus  ad  Subjiciendum. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c.,  to  , 

greeting :  We  command  you  that  you  have  in  the  King's  Bench  Division 
of  Our  High  Court  of  Justice  [oi-  before  a  Judge  in  Chambers]  at  the 
Royal  Courts  of  Justice,  London,  immediately  after  the  receipt  of  this 
Our  writ,  the  body  of  A.  B.  being  taken  and  detained  under  your 
custody  as  is  said,  together  with  the  day  and  cause  of  his  being  taken 
and  detained,  by  whatsoever  name  he  may  be  called  therein,  to  undergo 
and  receive  all  and  singular  such  matters  and  things  as  Our  said  Court 
[or  Judge]  shall  then  and  there  consider  of  concerning  him  in  this  behalf ; 
and  have  you  there  then  this  Our  writ. 

Witness, 

To  he  indorsed. 

By  order  of  Court  [or  of  Mr.  Justice  ]. 

This  writ  was  issued  by,  &c. 

No.  177. 

Notice  to  be  Served  with  Writ  of  Habeas  Corpus  ad 
Subjiciendum. 

In  the  High  Court  of  Justice,  ' 

King's  Bench  Division. 

[If  in  a  cause  already  on  the  Crown  side,  here  insert  the  title,  not  otherwise.'] 

Whereas  this  Court  [or  the  Honourable  Mr.  Justice  ]  has 

granted  a  writ  of  Habeas  Corpus  directed  to  [or  other  person 

having  the  custody  of  ,  if  so]  commanding  him  to  have  the 

body  of  before  the  said  Court  [or  before  a  Judge  in  Chambers] 

at  the  Royal  Courts  of  Justice,  London,  immediately  to  undergo,  &c. 

Now  take  notice,  that  you  are  hereby  required  to  have  the  body  of 
the  said  before  the  said  Court  [or  before  the  said  Judge  as 

aforesaid]  on  the  day  of  19     ,  at  the  hour  of 

in  the  noon.     And  to  make  a  return  to  the  said  writ.     Or  in 

default  thereof,  the  said  Court  will  then,  or  so  soon  after  as  counsel  can 
be  heard,  be  moved  for  an  attachment  against  you  for  your  contempt  in 
not  obeying  the  said  writ  [or,  if  in  vacation,  that  application  will  then  be 
made  to  one  of  the  Judges  of  the  said  Court  for  a  warrant  for  your 
apprehension,  in  order  that  you  may  be  held  to  bail  to  answer  for  your 
contempt  in  not  obeying  the  said  writ]. 

Dated,  &c. 


To  [the  persons  to 

whom  the  writ  is  directed, 
and  any  other  person  upon 
whom  it  may  be  deemed 
necessary  to  serve  the  writ.] 


(Signed) 
M.  N.,  of  L.,  soliciim-fffr 
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No.  178. 

Notice  on  having  obtained  Writ  of  Habeas  Corpus  ad  Subjici- 
endum ON  AN  Informal  or  Illegal  Commitment. 

[Heading  as  in  No.  177.] 

Eecite  the  granting  of  the  writ  as  No.  177,  then  say : — 
Now  take  notice  that  by  virtue  of  the  said  writ,  the  said  A.  B.  will 
be  brought  before  the  said  Court  [or  before  a  Judge  in  Chambers]  at 
the  Eoyal  Courts  of  Justice,  London,  on  the  day  of  , 

[at  of  the  clock,  &c.\  in  order  that  he  the  said 

may  be  discharged  out  of  custody  as  to  the  commitment  by  which 
he  is  now  detained  in  the  custody  of  the  said  gaoler. 
Dated,  &c. 


To  A.  B.  and  C.  D.,  Esqrs.,  the 
committing  magistrates,  and 
to  ,  the  Prosecutor. 


(Signed) 
M.  N.,  solicitor  for  the  said 


No.  179. 

Affidavit  of  Service  of  Writ  of  Habeas  Corpus  ad 
Subjiciendum. 

[Heading  as  in  No.  177.] 

I,  A.  B.,  of,  &c.,  make  oath  and  say : — 

1.  That  I  did,  on  the  day  of  19     ,  personally  serve  C. 

with  a  writ  of  Habeas  Corpus  issued  out  of  and  under  the  seal  of  this] 
honourable  Court,  directed  to  the  said  C.  D.,  commanding  him  to  have 
the  body  of  before  [this  Court],  immediately  to  undergo,  &c. 

[desciibe  the  direction  and  mandatory  part  of  the  writ],  by  delivering  suchj 
writ  of  Habeas  Corpus  to  the  said  C.  D.  personally,  at 
the  county  of 

Sworn,  &c. 

No.  180. 

Affidavit  of  Search  at  Crown  Office  for  Eeturn  to  Writ  op] 

Habeas  Corpus. 

[Heading  as  in  No.  177.] 

I,  A.  B.,  of,  &c.,  make  oath  and  say  : — 

1.  That  I  did  the  day  of  19  ,  search  the  proper] 
file  at  the  Crown  Office  for  a  return  to  a  writ  of  Habeas  Corpus,  lately] 
issued  out  of  and  under  the  seal  of  this  honourable  Court,  directed  to 

commanding  him  to  have  the  body  of  before  this] 

Court,  immediately  to  undergo,  &c.  [as  the  case  may  be],  but  that  no] 
return  was  then  filed  or  made  to  the  same. 

2.  That  the  said  has  not,  in  any  manner,  obeyed  the  saidj 
writ,  as  I  verily  believe. 

Sworn,  &c. 
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No.  181. 

Affidavit  for  Writ  of  Habeas  Corpus  ad  Testificandum, 
OR  Order  to  Testify. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

I,  A.  B.,  of,  &c.,  make  oath  and  say : — 

1.  That  C.  D.,  now  a  prisoner  confined  in  His  Majesty's  prison  at 

in  and  for  the  undergoing  a  term  of  imprisonment 

for  [oi'  under  commitment  to  take  his  trial  for]  [here  shortly  state  offence] 
is  and  will  be  a  material  and  necessary  witness  on  behalf  of  on 

the  trial  of  an  indictment  [or  before  the  Grand  Jury  of  the  county  of 
upon  an  indictment  to  be  preferred]  against  E.  F.,  for  certain 
,  which  indictment  stands  for  trial  [or  is  to  be  preferred]  on 
the  day  of  19     ,  at  in  and  for  the  county 

[or  borough,  or  as  the  case  may  be]  of 

2.  That  the  cannot  safely  proceed  to  trial  [or  prefer  the 
said  indictment]  without  the  testimony  of  the  said  C.  D. 

Sworn,  &c. 

No.  182. 

Affidavit  for  Writ  of  Habeas  Corpus  ad  Testificandum,  or 
Order  to  Testify,  in  a  Cause  on  the  Crown  Side. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.]— The  King 
against 
A.  B. 

I,  A.  B.,  of,  &c.,  make  oath  and  say : — 

1.  That  this  cause  stands  for  trial  at  in  and  for  the 

of  on  the  day  of  19     ,  and  that  E.  F.,  a 

prisoner  confined  in  His  Majesty's  prison  at  in  and  for  the 

of  ,  undergoing  a  term  of  penal  servitude  [or  otherwise 

describe  the  nature  of  the  confinement]  is  a  material  and  necessary  witness 
on  behalf  of  on  the  trial  of  the  said  cause. 

2.  That  the  said  cannot  safely  proceed  to  trial  without  the 
evidence  of  the  said  E.  F. 

Sworn,  &c. 

No.  183. 

Writ  of  Habeas  Corpus  ad  Testificandum. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.,  to  the  gaoler  of 

Our  prison  at  ,  of  and  for  Our  :  We  command  you 

that  you   have   before  [description  of  Court]  on   the  day  of 

19     ,  at  ,  the  body  of  ,  being  committed  and 

detained  in  Our  prison  under  your  custody,  as  is  said,  then  and  there 
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to  testify  the  truth  and  give  evidence  [on  Our  behalf  against  A.  B.  for 
felony ;  or  otherwise  describe  the  pvceedings  as  in  a  sicpcena],  and  so  from 
day  to  day  until  the  said  shall  have  given  his  evidence  as 

aforesaid.     And  when  he  shall  have  given  his  evidence,  then  that  you 
take  him  back  without  delay  to  Our  said  prison  under  your  custody, 
and  cause  him  to  be  detained  therein  under  safe  custody,  until  he  shall 
be  from  thence  discharged  by  due  course  of  law. 
Witness,  &c. 

No.  184. 

Order  instead  of  Writ  of  Habeas  Corpus  ad  Testificandum, 

PURSUANT  TO    16   &   17   ViCT.    C.    30,   S.    9. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 


Middlesex.— The  King 
against 
A.  B. 

[If  not  in  a  cause  in  the  High  Court,  omit  the  title.] 


Upon  reading  the  affidavit  of  C.  D.,  filed  the  day  of 

19     ,  and  upon  hearing  the  solicitor  for 

It  is  ordered  that  the  gaoler  of  His  Majesty's  prison  at  ,  of 

and  for  the  [county]  of  [or  as  the  case  may  be],  do  have  before 

on  the  day  of  19     ,  the  body  of  E.  F.,  com- 

mitted and  detained  in  his  custody,  as  it  is  said,  then  and  there  to 
testify  the  truth  and  give  evidence  on  [behalf  of  the  King  against  G.  H. 
upon  an  indictment  for  felony ;  or  otherwise  describe  the  proceedings  in 
which  the  prisoner  is  required  to  attend  as  in  a  subpoena],  and  so  from  day 
to  day  until  the  said  E.  F.  shall  have  given  his  evidence  as  aforesaid. 
And  when  he  shall  have  given  his  evidence,  then  that  you  take  him 
back  without  delay  to  the  said  prison,  to  be  detained  therein  until  he 
shall  be  from  thence  discharged  by  due  course  of  law. 

Dated,  &c. 

No.  185. 
Writ  of  Habeas  Corpus  to  Deliver. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c.,  to  the  gaoler  of 
Our  prison  at  ,  in  and  for  Our  county  of  ,  greeting : 

We  command  you  that  you  deliver  the  body  of  ,  committed 

and  detained  in  Our  prison  under  your  custody,  to  the  gaoler  of  Our 
prison  at  ,  of  and  for  Our  of  ,  and  that  you 

certify  to  our  said  last-mentioned  gaoler  the  cause  of  his  taking  and 
detainer,  that  Our  said  last-mentioned  gaoler  may  cause  him  to  be 
detained  in  Our  prison  at  ,  according  to  the  tenor  of  Our  writ 

directed  to  him  for  that  purpose,  to  remain  in  the  same  last-mentioned 
prison  until  he  shall  be  from  thence  discharged  by  due  course  of  law. 

Witness, 


i 
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No.  186. 
Writ  of  Habeas  Corpus  to  Receive. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c.,  to  the  gaoler  of 
Our  prison  at  C,  of  and  for  Our  [county]  of  G.,  greeting :  Whereas  We, 
being  willing  that  the  body  of  A.  B.,  now  in  Our  prison  under  the 
custody  of  the  gaoler  of  Our  prison  at  D.,  of  and  for  Our  county  of  H., 
should,  for  certain  reasons  be  forthwith  conveyed  from  thence  to  you, 
have  lately  commanded  by  Our  writ  the  said  gaoler  of  Our  prison  at 
D.  that  he  should  without  delay  deliver  the  said  A.  B.  into  your  custody, 
and  certify  to  you  the  cause  of  his  taking  and  detaining.  We  therefore 
command  you  that  you  receive  the  said  A.  B.  from  the  said  gaoler  of  Our 
said  prison  at  D.,  and  cause  him  to  be  detained  in  Our  said  prison  at  C. 
under  safe  custody,  until  he  shall  be  from  thence  delivered  by  due  course 
of  law. 

Witness,  &c. 

No.  187. 

Writ  of  Habeas  Corpus  to  bring  a  Prisoner  before  Justices 
OF  the  Peace  to  Answer  a  Charge. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c.,  to  the  gaoler  of 
Our  prison  at  ,  in  and  for  Our  of  , 

greeting :  We  command  you  that  you  have  before  some  one  or  more  of 
the  keepers  of  Our  peace,  and  Our  justices  assigned  to  hear  and  deter- 
mine divers  crimes,  trespasses,  and  other  offences,  committed  within  Our 
county  of  ,  who  may  be  in  attendance  on  the 

day  of  ,  at  the  hour  of  in  the  noon  at 

in  Our  said  county,  the  body  of  being  committed  and  detained 

in  Our  prison  under  your  custody  as  is  said,  together  with  the  day 
and  cause  of  his  being  taken  and  detained,  by  whatsoever  name  he 
may  be  called,  then  and  there  to  answer  a  charge  of  to  be  then 

and  there  made  against  him,  and  so  from  day  to  day  until  he  shall  have 
answered  the  said  charge,  and  to  be  dealt  with  according  to  law.  And 
have  you  then  and  there  this  writ. 

Witness,  &c. 

No.  188. 

Writ  of  Habeas  Corpus  to  bring  up  a  Prisoner  to  Plead  to 
an  Indictment  or  for  Trial. 

Edward  the  Seventh,  &c.,  to  the  gaoler  of  Our  prison  at 
in  and  for  Our  said  ,  greeting  :  We  command  you  that  you 

have  before  [description  of  Couii]  at  on  the 

day  of  ,  at  the  hour  of  in  the  noon  the  body  of 

being  committed  and  detained  in  Our  prison  under  your 
custody  as  is  said,  together  with  the  day  and  cause  of  his  being  taken 
and  detained,  by  whatsoever  name  he  may  be  called,  then  and  there 
to  answer  to  [o?-  to  take  his  trial  upon]  an  indictment  against  him  for 

VOL.  VI.  32 
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.     And  so  from  day  to  day  until  he  shall  have  answered  as 
aforesaid  [or  taken  his  trial  as  aforesaid].     And  to  be  further  dealt  with 
according  to  law.     And  have  you  then  there  this  writ. 
Witness,  &c. 

No.  189. 

Writ  of  Habeas  Corpus  to  bring  a  Prisoner  to  the  Crown 
Office  to  attend  the  Nomination,  &c.,  of  a  Special  Jury. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c.,  to  the  gaoler  of 

Our  prison  of  ,  greeting :  We  command  you  that  you  have  the  body 

of  ,  being  detained  in  Our  prison  under  your  custody,  before 

,  Esquire,  King's  coroner  and  attorney  in  the  King's 

Bench  Division  of  Our  High  Court  of  Justice  before  Us  on  the 

day  of  ,  at  the  hour  of  in  the  noon, 

at  the  Crown  Office,  Eoyal  Courts  of  Justice,  London ;  there  to  attend 

the  nomination  of  forty-eight  good  and  lawful  men  out  of  the  book  or 

list  of  persons  qualified  to  serve  on  special  juries  within  the  county  of 

,  as  and  for  a  jury  to  be  taken  between  Us  and  the  said 

upon  an  information  exhibited  against  him  in  Our  Court  before 

Us,  by  the  said  ,  King's  coroner  and  attorney  as 

aforesaid,  for  certain  [or  upon  an  indictment  against  him  for 

certain  ] ;  and  so  from  day  to  day  until  the  same  jury  shall 

be  reduced,  and  when  the  said  shall  have  so  attended  the 

nomination  and  reduction  of  the  said  jury,  and  that  then  you  cause  him 

to  be  brought  back  without  delay  to  Our  said  prison,  and  cause  him  to 

be  detained  therein  under  safe  custody  until  he  shall  be  from  thence 

discharged  by  due  course  of  law. 

Witness,  &c. 

No.  190. 

Writ  of  Attachment. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c.,  to  the  sheriff  of 
,  greeting :  We  command  you  to  attach  C.  D.,  so  that  you 
may  have  him  before  Us  in  the  King's  Bench  Division  of  Our  High  Court 
of  Justice,  at  the  Eoyal  Courts  of  Justice,  London,  on  the  day 

of  19     ,  to  answer  to  Us  for  certain  trespasses  and  contempts 

brought  against  him  in  Our  said  Court ;  and  have  you  there  then  this 
writ. 

Witness,  &c. 

No.  191. 

Affidavit  for  Habeas  Corpus  to  bring  up  a  Prisoner  to  be 

CHARGED  with  ATTACHMENT. 

In  the  King's  Bench. 

England, — The  King 
against 
AB. 
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I,  G.  H.,  of,  &c.,  clerk  to  I.  J.  of,  &c.,  the  solicitor  for  the  Prosecutor 
in  this  cause,  make  oath  and  say  : — 

1.  That  on  the  day  of  last,  a  writ  of  attachment 
was  granted  by,  and  duly  issued  out  of,  this  honourable  Court,  directed 
to  the  sherifF  of  against  the  above-named  defendant  for  his 
contempt  in  not  [describe  the  nature  of  the  contempt], 

2.  That  the  said  defendant  is  a  prisoner  for  now  confined 
in  His  Majesty's  Prison  at                 of  and  for 

3.  That  the  prosecutor  is  desirous  that  the  said  defendant  should  be 
brought  before  this  honourable  Court  [or  a  Judge  in  Chambers  at  the 
Royal  Courts  of  Justice,  London],  in  order  that  he  may  be  charged  with 
and  committed  upon  the  said  attachment. 

Sworn,  &c. 

No.  192. 
Writ  of  Habeas  Corpus  on  return  of  Cepi  Corpus. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c.,  to  the  sheriff  of 
,  greeting :  We  command  that  you  have  the  body  of 
before  Us  in  the  King's  Bench  Division  of  Our  High  Court  of  Justice,  at 
the  Royal  Courts  of  Justice,  London,  forthwith  after  the  receipt  of  this 
Our  writ,  to  answer  to  Us  for  certain  trespasses  and  contempts  brought 
against  him  in  Our  said  Court  before  Us,  and  whereof  by  your  return 
sent  to  Us  you  have  charged  yourself.  And  have  you  then  there  this 
writ. 

Witness,  &c. 


Habitua.!  Crimina.1. — There  are  many  enactments  in  the 
statute-book  increasing  the  punishment  of  crimes  tried  under  the  Sum- 
mary Jurisdiction  Acts,  in  the  event  of  a  second  or  subsequent  offence 
(see  52  &  53  Vict.  c.  21,  s.  4).  Where  the  punishment  on  a  second 
conviction  exceeds  three  months'  imprisonment  the  accused  can,  as  a 
general  rule,  elect  to  be  tried  on  indictment  (1879,  c.  49,  s.  17);  but 
in  some  cases  the  enactments  make  the  offence  indictable  on  a  second 
or  third  conviction  (see  Game  Laws,  Poaching) ;  and  the  jurisdiction  of 
justices  to  try  an  indictable  offence  summarily  cannot  be  exercised  if 
there  is  legal  proof  before  the  Court  of  a  previous  conviction,  the  effect 
of  which  is  to  render  the  offender  liable  to  penal  servitude  on  a  subse- 
quent conviction  (1879,  c.  49,  s.  14). 

In  the  case  of  some  indictable  offences,  the  commission  of  a  subse- 
quent offence  after  a  previous  conviction  entails  liability  to  severer 
punishment — 

(a)  Simple  larceny  after  previous  conviction  for  felony,  or  an  indict- 
-able  misdemeanor,  or  two  summary  convictions  for  certain  offences 
(24  &  25  Vict.  c.  96,  ss.  7,  8,  9); 

(b)  Any  felony  after  a  previous  conviction  for  felony  (7  &  8  Geo.  iv. 
■e.  28,  s.  11 ;  54  &  55  Vict.  c.  69,  s.  1); 

(c)  Uttering  base  coin  after  a  previous  conviction  for  the  same 
oftence  (24  &  25  Vict.  c.  99,  s.  10;  B.  v.  Blaby,  [1894]  2  Q.  B.  170). 

Courts  have  power  to  order  offenders  to  be  subject  to  police  super- 
vision where  they  are  convicted  on  indictment  of  "  crime,"  i.e. — 
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(a)  Felony,  (h)  uttering  false  or  counterfeit  coin,  (c)  obtaining  goods 
or  money  by  false  pretences  (24  &  25  Yict.  c.  96,  ss.  88-90),  (d)  con- 
spiracy to  defraud,  (e)  being  armed  with  intent  to  break  into  a  dwelling- 
house  in  the  night  (24  &  25  Vict.  c.  96,  s.  58);  and  have  been  previously 
convicted  of  any  of  these  crimes. 

The  supervision  under  sees.  5,  8  of  the  Act  of  1871,  as  amended  by 
sec.  2  of  the  Act  of  1879,  42  &  43  Vict.  c.  55,  and  extended  by  the 
Penal  Servitude  Act,  1891,  54  &  55  Vict.  c.  69,  s.  4,  requires  the 
offender,  after  the  expiration  of  his  sentence  or  while  at  large  on 
licence  or  ticket  of  leave,  to  report  himself  to  the  police.  And  by 
sees.  7,  17  of  the  Act  of  1871,  as  modified  by  sec.  6  of  the  Act  of 
1891,  offenders  twice  convicted  are  subjected  to  summary  punishment 
if  convicted  a  third  time  within  seven  years  of  the  expiration  of  a 
sentence  of  imprisonment,  or  seven  years  from  release  on  licence  from 
penal  servitude  or  the  expiration  of  the  sentence.  And  where  a  man 
on  ticket  of  leave  or  licence  is  convicted  again  he  is  liable  to  be  sent 
back  to  penal  servitude  to  serve  his  original  sentence  in  addition  to  the 
new  sentence  (27  &  28  Vict.  c.  47,  s.  9 ;  i^.  v.  Ki7ig,  [1897]  1  Q.  B.  214, 
at  p.  217).  Provision  is  made  for  photographing,  measuring,  and  register- 
ing criminals  by  the  Acts  of  1871,  s.  6,  and  1891,  s.  8,  and  by  regulations 
made  in  1877  and  1896  (St.  E.  &  0.,  Eev.  (ed.  1904),  vol.  x.,  tit.  "Prison," 
E,  pp.  122,  123). 

In  the  case  of  a  woman  twice  convicted  of  "  crime,"  special  power  is 
given  under  sec.  14  of  the  Act  of  1871  to  send  to  an  industrial  school 
children  under  her  care  or  control,  and  under  fourteen,  who  are  without 
means  of  subsistence  or  proper  guardianship. 

The  indictment  for  an  offence  after  a  previous  conviction,  to  warrant 
the  increased  sentence  must  contain  a  count  setting  out  the  fact  of  the 
previous  conviction.  This  rule  does  not  apply  to  indictments  under  sec.  7 
of  the  Prevention  of  Crimes  Act,  1871  (B.  v.  Pen/old,  [1902]  1  K.  B. 
547).  The  accused  is  first  arraigned  for  the  subsequent  offence,  and 
if  he  pleads  or  is  found  guilty  he  is  arraigned  as  to  the  subsequent 
offence,  and  unless  he  pleads  guilty  the  jury  are  required  to  find  the 
fact.  Except  in  the  case  last  above  stated,  failure  to  comply  with  the 
rule  as  to  arraignment  renders  the  conviction  for  the  subsequent  offence 
bad  in  error  (Fatdkner  v.  B.,  [1905]  2  K.  B.  76).  The  previous  conviction 
is  proved  by  production  of  a  certificate  of  the  conviction,  and  identifica- 
tion of  the  accused  with  the  person  named  (7  &  8  Geo.  iv.  c.  28,  s.  11; 
6  &  7  Will.  IV.  c.  Ill ;  24  &  25  Vict.  c.  96,  s.  116 ;  c.  99,  s.  37 ;  34  &  35 
Vict.  0.  112,  ss.  9,  18 ;  Metropolitan  Police  Commissioner  v.  Donovan, 
[1903]  1  K  B.  895 ;  Archbold,  Cr.  PL,  23rd  ed.,  185). 

Habitual  Drunkard. — Provision  was  made  for  the  seques- 
tering of  habitual  drunkards  in  licensed  retreats  by  the  Habitual 
Drunkards  Act,  1879,  42  &  43  Vict.  c.  19.  That  statute— which  was 
passed  for  ten  years  only — was  made  perpetual  by  the  Inebriates  Act, 
1888,  51  &  52  Vict.  c.  19,  and  it  was  provided  (sec.  5,  Act  of  1888)  that 
both  statutes  should  be  cited  as  The  Inebriates  Acts,  1879  and  1888. 
The  definition  of  "  habitual  drunkard "  for  the  purposes  of  those  Acts 
and  the  law  as  to  licensed  retreats  is  therefore  discussed  under  the 
heading  Inebriates  Acts.  See  also  Licensing  Acts,  1902,  2  Edw.  vii. 
c.  28),  and  articles  Black  List  (Licensing) ;  Licensing  ;  Licensing  Acts. 
It  has  been  held  that  to  allege  of  a  person  that  he  is  an  habitual 
drunkard  is  not  actionable  in  the  absence  of  special  damage  (Alexander 
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V.  Jenkins,  [1892]  1  Q.  B.  797).  As  to  the  detention  of  habitual 
drunkards  convicted  of  cruelty  to  children,  see  Cruelty  to  Children. 
See  also  Drunkenness. 

Hackney  Carriage— See  Cab;  Excise. 

Hague  Conference. — According  to  Thucidides  (b.c.  469), 
the  historian  of  the  Peloponnesian  War,  Archidamus,  the  King  of  Sparta, 
declared  that "  it  was  unlawful  to  attack  an  enemy  who  offered  to  answer 
for  his  acts  before  a  tribunal  of  arbiters."  Fifty  years'  treaty  of  an 
alliance  between  Argos  and  Lacedc'emon  contained  a  clause  to  the  effect 
that  if  any  difference  arose  between  the  contracting  parties  they  should 
have  recourse  to  the  arbitration  of  a  neutral  Power,  in  accordance  with 
the  custom  of  their  ancestors.  Rome  claimed  to  be  "  the  arbiter  of  the 
universe,"  but  she  believed  no  territory  to  be  external  to  herself.  These 
views  of  enlightened  paganism  have  been  enforced  in  Christian  times. 
The  Roman  Emperors,  and  afterwards  the  Popes,  have  at  times  preserved 
the  peace  of  the  Old  World. 

In  our  own  times  the  desire  for  the  settlement  of  international  dis- 
putes by  peaceful  methods  has  grown  and  spread.  Men  and  nations  are 
more  enlightened.  The  heavy  burthens  of  stupendous  armaments  are 
sorely  felt.  The  people  are  enthroned,  their  views  finding  freedom  of 
expression  in  a  world-wide  press.  Societies  to  forward  the  movement 
have  been  founded  by  thoughtful  and  learned  men.  The  Bureaio  Inter- 
national de  la  Paix  records  the  fact  that  some  ninety-four  voluntary 
peace  associations  exist — forty  in  Europe,  and  fifty-four  in  America. 

In  1603  a  scheme — "The  Great  Plan" — for  establishing  a  General 
Council  was  projected  by  Sully,  minister  of  Henry  iv.,  to  which  were 
to  be  submitted  the  differences  of  all  the  States  of  Europe.  In  1625 
Grotius's  great  book — "  De  Jure  Belli  de  Pacis  " — was  written,  and  the 
writings  of  William  Penn  towards  the  end  of  this  century,  and  also  of 
Bynkershoek  followed.  L'Abbe  St.  Pierre,  about  1700,  prepared  a  more 
elaborate  scheme  for  settling  all  international  disputes  by  means  of  a 
Grand  League  of  Christendom.  Rousseau  said  it  failed  because  "  it  was 
madness  in  its  author  to  be  wise  when  the  majority  of  people  were  fools." 
Bentham,  in  1789,  advocated  the  formation  of  a  General  Diet  or  Congress, 
to  which  each  of  the  Powers  should  send  two  deputies,  and  suggested 
making  its  decisions  coercible  by  putting  any  refractory  State  under  the 
ban  of  Europe.  Immanuel  Kant  (1795) — "  Eternal  Peace  " — proposed 
to  base  all  international  right  on  a  Federation  of  Free  States ;  the  civil 
constitution  of  each  was  to  be  republican.  The  first  organised  efforts 
were  made  in  1816  by  the  Society  of  Friends  in  New  York. 

The  first  of  all  the  legislative  representative  assemblies  to  lead  in  the 
great  movement  for  the  world's  peace  was  the  Senate  of  Massachusetts, 
who  in  1832  proclaimed  the  necessity  for  some  peaceful  means  of  recon- 
ciling differences,  and  affirmed  the  expediency  of  establishing  a  Court  of 
Nations. 

In  1835  the  American  Peace  Association  presented  a  petition  to  the 
Senate  of  Massachusetts  for  establishing  a  "  Standing  Court  of  Nations." 
Similar  petitions  were  presented  subsequently  in  Maine  and  Vermont. 
In  1838  the  New  York  Peace  Society  proposed  to  establish  a  Board 
of  International  Arbitration;  and  the  idea  was  further  worked  out 
in  1842  by  James  Mill,  and  later  by  W.  Dudley  Field  in  America, 
F.  Goldschmidt  in  Germany,  Sir  Edmund  Hornby  and  Mr.  Leone  Levi 
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in  England.  F.  Goldschmidt's  rules  were  revised  and  adopted  by  the 
Institute  of  International  Law  in  1875,  and  again  considered  by  the 
Inter-Parliamentary  Conference  at  Brussels  in  1895.  In  1849  Mr. 
Eichard  Cobden  made  a  similar  proposition  to  the  British  House  of 
Commons,  maintaining  that  a  treaty  for  general  arbitration  would  be 
as  binding  as  any  others,  and  that  a  country  which  did  not  fulfil  its 
obligation  to  refer  would  enter  on  war  "with  the  brand  of  infamy 
stamped  upon  its  banners."  The  motion  was  opposed  by  Lord  Palmer- 
ston,  Prime  Minister,  carrying  " the  previous  question"  by  176  to  79. 
In  1853  the  United  States  voted  in  favour  of  inserting  arbitration 
clauses  in  treaties — "  the  arbitrators  to  be  eminent  jurists  having  little 
or  no  connection  with  politics." 

The  plenipotentiaries  at  the  Congress  in  Paris  in  1856  expressed  and 
recorded  their  hope  that  the  good  offices  of  a  friendly  Power  might  be 
sought  between  unfriendly  States  before  appealing  to  arms.  This 
suggestion  was  mediation  rather  than  arbitration. 

The  International  Arbitration  League,  formerly  known  as  the  Work- 
men's Peace  Association,  was  established  in  1870,  carrying  on  a  Peace 
propaganda  in  Great  Britain,  the  Continent,  and  in  America.  It  initiated 
and  organised  the  International  Conferences  of  members  of  Parliaments 
in  favour  of  international  arbitration  which  have  been  held  almost 
annually  since  1888. 

In  1873  Mr.  Henry  Eichard  re-introduced  the  subject  in  the  British 
House  of  Commons  in  a  somewhat  different  form  to  Mr.  Eichard 
Cobden's  proposition,  by  urging  an  invitation  to  foreign  Powers  to  con- 
cur in  a  general  and  permanent  system,  and  he  obtained  a  majority  of 
ten.  Similar  motions  were  carried  in  the  Italian  Chamber  in  this  year, 
in  the  Dutch  Chamber  in  1874,  and  in  the  Belgian  Chamber  in  1875. 

Contemporaneously  with  Mr.  Henry  Eichard's  success  in  Parliament 
fresh  impulse  was  given  to  the  great  movement  for  the  world's  peace. 
Bodies  of  public  and  learned  men  associated  together,  and  several  Con- 
gresses were  held  in  Europe  to  enforce  the  same  object.  In  Ghent,  in 
1873,  there  was  established  and  held  its  first  Congress — L'Institut  de 
Droit  Internatio7ial — the  object  of  which  was  to  put  international  law 
on  a  scientific  footing,  to  discuss  and  clear  up  moot  points,  and  to  sub- 
stitute a  system  of  rules  conformable  to  right  for  the  blind  chances  of 
force  and  lavish  expenditure  of  human  life.  The  United  States,  Belgium, 
Italy,  Germany,  and  England  were  represented  on  its  Committee.  In 
the  same  year  was  founded  in  Brussels  the  "  Association  for  the  Eeform 
and  Codification  of  the  Law  of  Nations."  It  was  awarded  the  Nobel 
Peace  Prize  in  1904,  and  is  to-day  pursuing  active  propaganda  under 
the  name  of  the  "  International  Law  Association,"  which  name  it  adopted 
in  1895. 

This  association  puts  international  arbitration  in  the  forefront  of  its 
programme,  and  its  meetings  have  been  held  in  some  parts  of  Europe 
and  America  about  every  two  years.  In  1877  Turkey  appealed  to  the 
other  Powers  to  mediate  between  herself  and  Eussia,  and  the  Powers 
subsequently  in  the  Conference  at  Berlin  were  not  discouraged  from 
repeating  this  appeal  in  the  final  act  of  that  Conference.  (This,  how- 
ever, was  like  the  suggestion  of  the  plenipotentiaries  in  1856,  for 
mediation  rather  than  for  arbitration.) 

Prior  to  1886  the  subject  of  peace,  the  substitution  of  arbitration  for 
war,  and  a  reduction  of  armaments  had  been  considered  in  the  Congress 
of  the  United  States,  the  British  Parliament,  the  Italian,  Dutch,  and 
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other  legislative  assemblies.      The  discussion  had  been  more  or  less 
academic. 

In  1888  a  Congress  of  Spanish  and  American  Jurists  was  held  at 
Lisbon,  when  it  was  resolved  that  it  was  indispensable  that  a  tribunal 
of  arbitration  should  be  constituted  with  a  view  to  avoid  the  necessity 
of  war  between  nations. 

Impetus  was  given  to  the  cause  of  arbitration  by  the  successful 
settlement  of  the  Alahama  dispute  between  Great  Britain  and  the 
United  States. 

A  Memorial  was  prepared  in  1886  to  the  President  and  Congress  of 
the  United  States,  praying  that  body  to  take  the  initiative  in  inviting 
the  British  Government  to  conclude  with  them  a  treaty  which  should 
stipulate  that  any  disputes  arising  between  the  two  Governments 
which  diplomacy  failed  to  adjust  should  be  referred  to  arbitration. 
This  Memorial,  prepared  by  Sir  William  (then  Mr.  W.  Eandal)  Cremer, 
M.P.,  was  indorsed  by  the  Council  of  the  Workmen's  Peace  Association, 
of  which  he  was  secretary,  and  that  body  provided  the  expenses  for 
giving  practical  effect  to  this  Memorial.  Mr.  Andrew  Carnegie  then 
identified  himself  with  the  movement,  with  which  he  has  since  so 
closely  allied  himself.  Two  hundred  and  thirty-five  members  of  the 
British  Parliament  signed  the  Memorial,  creating  thus  a  precedent  of 
members  of  one  parliament  memorialising  the  members  of  another.  The 
Memorial  was  taken  to  Washington,  presented  to  President  Cleveland, 
and  a  copy  to  every  member  of  Congress.  The  movement  for  arbitra- 
tion then  passed  from  the  platform  to  parliament,  and  was  no  longer  an 
abstract  idea.  This  Memorial  was  officially  communicated  by  President 
Cleveland  to  Congress,  expressing  gratification  that  the  sentiments  of 
two  great  and  kindred  nations  had  thus  authoritatively  manifested 
in  favour  of  the  national  and  peaceable  settlement  of  international 
quarrels  by  recourse  to  honourable  arbitration. 

The  parliaments  of  Denmark,  Norway,  Switzerland,  and  the  French 
Chamber  of  Deputies  followed  suit. 

Ultimately  it  became  desirable  that  there  should  be  some  agency  by 
which  the  members  of  all  the  great  representative  and  legislative  bodies 
of  the  world  should  meet  on  this  far-reaching  question  and  discuss 
their  common  aim  and  world-wide  object. 

The  "Inter-Parliamentary  Union"  held  their  preliminary  Confer- 
ence in  1888  in  Paris,  under  the  presidency  of  Mr.  Frederick  Passy, 
when  it  was  resolved  to  meet  again  in  Paris  in  1889  and  invite  members 
from  other  parliaments.  This,  the  first  Conference,  was  held  under  the 
presidency  of  M.  Jules  Simon ;  the  second  (1890)  in  London,  the 
president  being  Lord  Herschell;  1891  in  Eome,  president,  Signor 
Biancheri;  1892  at  Berne,  president.  Dr.  Gobat;  1894  at  the  Hague, 
president,  Dr.  Eahusen ;  1895  at  Brussels,  president.  Baron  Descamps ; 
1896  at  Buda  Pesth,  president,  Herr  Szilagyi.  It  was  at  this,  the 
seventh  Conference,  that  the  representative  of  the  Eussian  Government 
was  present,  and  his  statement  made  to  the  Czar  afterwards  concerning 
the  proceedings  is  considered  to  have  caused  the  Czar  to  issue  his  rescript 
summoning  the  Hague  Conference  of  1899.  The  eighth  Conference 
(1897)  was  again  held  at  Brussels,  president  M.  Beernaert;  1899  at 
Christiania,  president  Dr  Lund ;  1900  in  Paris,  president  M.  Faillieres  ; 
1903  in  Vienna,  president  Freiherr  von  Plesner;  1904  at  St.  Louis, 
president  Hon.  Eichard  Bartholdt;  1905  at  Brussels,  president  M. 
Beernaert;    and    the    fourteenth    Conference   in   London,   under    the 
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presidency  of  Lord  Weardale.  34  members  of  two  parliaments  were 
present  at  the  first  Conference  in  1888,  and  617  members  from  twenty- 
three  parliaments  were  present  at  the  Conference  in  London  in  1906. 
350  members  of  the  British  Parliament  have  formed  themselves  a  group 
pledged  to  forward  the  objects  of  the  Parliamentary  Union,  and  has  2000 
adherents  of  twenty-three  parliaments. 

Twenty-three  treaties  of  arbitration  have  been  concluded  between 
various  nations,  and  the  Hague  Tribunal  set  up  providing  an  alternative 
way  of  settling  their  differences,  and  with  the  extreme  probability  of 
an  arrest  of,  and  a  reduction  of,  armaments. 

The  Universal  Peace  Congress  of  the  Peace  Societies  of  the  World 
was  held  in  Paris,  1889;  London,  1890;  Rome,  1891;  Berne,  1892; 
Chicago,  1893;  Antwerp,  1894;  Buda  Pesth,  1896;  Hamburg,  1897; 
1898,  1899,  none;  Paris,  1900;  Glasgow,  1901;  Monaco,  1902;  Rouen, 
1903;  Boston,  1904;  Lucerne,  1905;  Milan,  1906;  Munich,  1907. 

In  1893  the  British  House  of  Commons  adopted  a  resolution  in  favour 
of  arbitration  and  of  co-operation  with  the  United  States  to  bring  this 
about.  The  French  Chamber  of  Deputies,  in  1895,  passed  a  similar 
resolution  in  favour  of  a  permanent  treaty  of  arbitration  between  the 
French  Republic  and  the  United  States. 

The  United  States  Government  about  this  time  published  the  ex- 
haustive History  and  Digest  of  the  International  -Arhitration  to  which  the 
United  States  has  been  a  Party,  in  six  volumes,  by  Professor  John  Hasselt 
Moore. 

The  Pan-American  Congresses  are  official  in  so  far  they  are  repre- 
sentative of  each  of  the  States  of  both  North  and  South  America,  but 
not  including  the  Dominion  of  Canada. 

The  first  Pan-American  Congress,  consisting  of  delegates  from 
different  American  States  (South  as  well  as  North)  was  held  in  1890 
in  the  United  States,  at  the  instance  of  Mr.  Blaine,  directed  to  the 
same  object. 

A  second  Pan-American  Congress  was  held  in  Mexico  in  1900,  when 
the  question  of  arbitration  was  discussed,  and  gave  its  adhesion  to  the 
Hague  Convention  entered  into  at  the  Hague  in  the  previous  year. 
The  third  Pan-American  Congress  was  held  in  1906  at  Rio,  when  the 
subject  was  discussed  in  relation  to  the  second  Hague  Conference  of 
1907,  especially  the  Drago  Doctrine  {i^ost). 

In  1898  Lord  Russell  of  Killowen,  the  Lord  Chief -Justice  of  England, 
delivered  his  great  and  masterly  address  before  the  American  Bar 
Association  at  Saratoga,  on  international  arbitration.  The  appreciation 
of  his  hearers  was  shown  by  the  vast  audience,  at  the  conclusion  of  his 
address,  rising  and  applauding,  the  applause  lasting  for  a  quarter  of  an 
hour. 

In  this  year  Dr.  Alfred  Bernard  Nobel,  the  Swedish  engineer  and 
inventor  of  dynamite,  died,  and  by  his  will  left  £8000  a  year,  a  fifth 
part  of  the  vast  fortune  left  for  this  (and  four  other  specific  purposes), 
viz.,  as  a  prize  for  the  best  efforts  towards  the  fraternity  of  nations  and 
the  promotion  of  peace.  The  following  have  received  the  Nobel  "  Peace  " 
Prize:  1901,  MM.  Dunant  and  Passy ;  1902,  MM.  Ducomman  and 
Gobet;  1903,  Sir  William  Randal  Cremer,  M.P. ;  1904,  the  Institute  of 
International  Law;  1905,  the  Baroness  von  Suttner;  1906,  President 
Roosevelt. 

On  August  24, 1898,  Count  Muriavieff  handed  to  all  the  foreign  repre- 
sentatives accredited  to  the  Court  of  St.  Petersburg,  a  circular  informing 
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them  that  the  Czar  proposed  to  their  respective  Governments  the  holding 
of  a  Conference  "  which  should  occupy  itself  with  the  grave  question  of 
the  excessive  armaments  which  weighed  upon  all  nations,  with  a  view 
of  putting  an  end  to  their  progressive  development."  This  was  shortly 
followed  by  another  circular  setting  forth  a  preliminary  draft  programme 
for  the  Conference,  which  embraced  not  only  the  reduction  of  armaments 
and  the  more  humane  conduct  of  warfare,  but  also  "  the  employment  of 
good  offices  of  mediation  and  arbitration  in  cases  lending  themselves 
thereto."  This  first  Peace  Conference  met  on  May  18,  1899,  at  the 
Hague,  under  the  presidency  of  Baron  de  Staal,  the  Eussian  ambassador 
in  London;  delegates  attended  from  nineteen  States.  The  Conference 
was  divided  into  three  sections.  The  first  dealing  with  "  the  limitation 
of  armaments,"  or,  as  it  has  been  called,  "alleviating  the  burdens  of 
peace;"  the  second  with  the  laws  of  warfare,  or  "the  humanising  of 
war,"  or  "  alleviating  the  horrors  of  war ; "  the  third  with  "  mediation  and 
arbitration."  At  an  early  sitting  of  the  third  section  Baron  de  Staal 
produced  a  draft  convention  for  rendering  arbitration  compulsory  in 
certain  cases  and  optional  in  others.  Under  the  compulsory  class  were 
ranged:  disputes  relating  to  pecuniary  damages  sustained  by  a  State  owing 
to  illegal  action  of  another  State ;  disputes  relating  to  the  interpretation 
of  postal,  telegraph,  and  railway  conventions,  and  of  the  navigation  of 
international  rivers,  and  of  other  matters.  Sir  Julian  Pauncefote  (after- 
wards Lord  Pauncefote)  urged  the  importance  of  organising  a  permanent 
International  Tribunal,  the  services  of  which  might  be  called  into  re- 
quisition at  will.  This  proposition  met  with  general  acceptance,  and  the 
necessary  details  were  settled  and  embodied  in  twenty-seven  articles. 
The  TrilDunal  is  to  sit  at  The  Hague  when  practicable,  or  as  the  parties 
otherwise  agree.     Members  of  the  Court  to  be  appointed  for  six  years. 

The  most  important  outcome  of  the  Hague  Conference  of  1899  was 
therefore  the  Hague  Arbitration  Convention — each  of  the  signatory  Powers 
designating,  within  three  months  from  the  ratification  of  the  Conven- 
tion, four  persons  at  the  most  of  recognised  competence  in  international 
law,  enjoying  the  highest  moral  consideration  and  willing  to  accept  the 
duties  of  arbitrators.  The  same  person  may  be  nominated  by  different 
Powers.  Altogether,  some  seventy-eight  or  so  were  designated  or 
nominated  by  the  Powers.  Lord  Pauncefote,  Sir  E.  Malet,  Sir  E.  Fry,  and 
Professor  Westlake  were  nominated  on  behalf  of  Great  Britain.  Thus  was 
formed  the  Panel  of  Arbitrators,  or  Permanent  Hague  Court  or  Tribunal 
of  the  Hague.  From  this  panel  or  general  list  of  arbitrators  can  be 
chosen  the  special  arbitrators  to  determine  some  difference  arising 
between  the  signatory  powers.  Each  party  to  name  two  arbitrators,  and 
these  are  to  choose  a  chief  umpire  or  arbitrator  (sttr-arhitre).  If  the 
votes  are  equally  divided,  the  selection  of  a  chief  arbitrator  is  to  be 
entrusted  to  a  third  Power  to  be  named  by  the  parties.  The  signatory 
Powers  consider  it  a  duty  in  case  of  an  acute  conflict  threatening 
between  two  or  more  of  them,  to  remind  these  latter  that  the  Permanent 
Court  is  open  to  them.  Pailes  are  laid  down  for  parties  approaching 
the  Court,  as  to  documents,  oral  arguments,  manner  of  the  deliberations 
and  decisions.  There  is  to  be  no  appeal,  except  on  discovery  of  a  new 
fact,  when  a  decision  may  be  revised. 

To  use  the  words  of  the  learned  and  able  historian  of  the  first  Hague 
Peace  Conference,  Mr.  Frederick  Holls,  a  member  of  the  Conference 
for  the  United  States :  "There  can  be  no  doubt  that  the  establishment 
of  a  Permanent  Court  of  Arbitration  satisfies  one  of  the  most  profound 
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aspirations  of  civilised  people.  In  view  of  the  progress  hitherto  attained 
in  the  mutual  relations  of  States,  this  great  institution  can  and  ought  to 
be  a  mighty  power  making  for  the  cause  of  right  and  justice  throughout 
the  world.  Founded  upon  the  principle  that  the  community  of  nations 
is  one  of  co-ordination  and  not  of  sub-ordination.  That  this  new  organ 
of  international  justice  must  always  retain,  as  expressed  by  a  member 
of  the  Conference,  the  character  of  *  a  free  tribunal  in  the  midst  of 
independent  States.' " 

Some  thirty-three  Arbitration  Conventions  have  been  concluded 
between  different  States  since  the  Hague  Conference  of  1899,  and  four 
grave  and  complicated  questions  capable  of  exciting  friction  between 
Powers  have  been  taken  before  the  Hague  Arbitration  Court.  The 
North  Sea  incident  in  1904;  the  Venezeula  territorial  dispute,  dating 
back  from  about  1841  and  settled  about  1899 ;  the  Newfoundland 
Fishery  dispute,  begun  about  1713  and  settled  by  arrangement  about 
1900 ;  and  the  Behring  Sea  Fnr  Seal  Fishery  dispute,  arising  about  1867. 

Among  important  disputes  settled  previous  to  the  formation  of  the 
Hague  Tribunal  might  be  mentioned — 

The  San  Juan  frontier,  a  territorial  dispute  between  America  and 
England,  begun  about  1846  and  settled  about  1877;  referred  to  the 
German  Emperor,  who  referred  the  matter  to  a  geographer,  a  jurist,  and 
diplomatist  to  report  to  him. 

The  General  Armstrong,  a  dispute  on  behalf  of  individuals  (begun 
about  1841  and  settled  about  1857),  arising  during  the  war  between 
the  United  States  and  the  Portuguese  Government ;  referred  to  Louis 
Napoleon,  then  President  of  the  French  Eepublic. 

The  Alalama  and  other  vessels,  a  dispute  between  nations  (begun 
about  1861,  and  settled  about  1872),  between  the  United  States  and 
Great  Britain,  of  ships  leaving  neutral  ports  fully  equipped  for  war. 
The  United  States  appointed  C.  F.  Adams,  arbitrator,  and  J.  C.  Bancroft 
Davis,  agent;  Great  Britain,  Sir  Alexander  Cockburn,  arbitrator,  and 
Lord  Tenterden,  agent.  The  arbitrators  were  also  appointed  by  three 
neutral  powers — by  Italy,  Switzerland,  and  Brazil.    Tribunal  at  Geneva. 

Other  disputes  have  been  H.M.S.  Forte,  in  1863,  about  unlawful  arrest 
and  seizure;  referred  to  the  King  of  the  Belgians.  The  Butterfield 
Claim,  in  1854,  relating  to  injury  and  detention  of  ships,  arising  out  of 
the  revolution  in  Venezuela ;  referred  to  Sir  E.  Monson,  British  Minister 
in  Athens. 

The  Costa  Rica  Packet,  in  1888,  dispute  as  to  the  properties  of  a  ship 
between  the  ^N'etherlands  and  British  Governments ;  referred  to  Emperor 
Nicolas  IL,  who  nominated  Professor  F.  de  Maartens,  arbitrator. 

The  Delagoa  Bay  Railway  Case,  begun  about  1883  and  ended  about 
1900,  a  dispute  on  illegal  seizure ;  referred  to  arbitrators  to  be  named  by 
Switzerland,  by  an  agreement  between  Great  Britain,  United  States,  and 
Portugal.  Akin  to  International  Arbitrations  are  Mixed  Commissions, 
on  which  all  the  parties  in  dispute  are  represented.  These  have  been 
generally  used  to  settle  indemnities. 

The  second  Peace  Conference  now  sitting  at  The  Hague,  and  which 
met  on  June  18,  1907,  originated  in  1904,  while  the  Kusso-Japanese 
war  was  still  in  progress.  The  Inter-Parliamentary  Peace  Union, 
which  met  in  St.  Louis  in  that  year,  passed  a  resolution  calling  on  the 
Governments  of  the  Great  Powers  to  reconvoke  the  Hague  Conference 
in  order  to  deal  with  the  problems  left  unsettled  by  the  Conference  of 
1899,  to  extend  the  principles  and  practice  of  international  arbitration, 
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and  to  arrange  that  the  Conference  shall  meet  regularly  for  the  dis- 
cussion of  international  questions.  This  resolution  was  presented  to 
President  Eooseveldt  in  September,  and  the  U.  S.  Government  issued 
a  circular  to  all  the  Powers,  inviting  them  to  a  second  Conference. 
Nothing  was  done  for  fifteen  months  until  the  Paisso-Japanese  war  came 
to  an  end,  which  had  demonstrated  that  the  progress  of  invention  and 
the  changed  conditions  of  international  commerce  had  outstripped  the 
old  rules  of  war.  An  exchange  of  views  took  place  on  President  Eoose- 
veldt's  proposal,  and  as  the  result  the  Czar  issued  a  circular  to  the 
Powers  sketching  the  proposed  programme  for  the  meeting. 

The  points  suggested  were — (1)  Defect  of  the  rules  of  war  in  regard 
to  naval  bombardment  and  use  of  torpedoes  and  mines ;  (2)  transforma- 
tion of  mercantile  vessels  into  ships  of  war;  (3)  private  property  of 
belligerents  at  sea;  (4)  delay  to  be  accorded  to  mercantile  vessels  to 
quit  neutral  ports  or  enemies'  ports  after  opening  of  hostilities ;  (5) 
rights  and  duties  of  neutrals  at  sea,  especially  in  regard  to  contraband ; 
(6)  amendments  of  Arbitration  Convention  of  1899;  (7)  amendments 
of  rules  of  war  adopted  in  same  year ;  (8)  amendments  of  Convention 
of  1899,  adapting  naval  war  to  the  principles  of  the  Geneva  Con- 
vention of  1864.  Disarmament  and  limitation  of  armaments  were 
not  included  in  the  official  agenda,  and  also  the  Drago  Doctrine  (by 
which  it  was  proposed  that  the  Powers  should  agree  to  renounce  their 
right  of  collecting  by  force  State  debts  owing  to  private  persons).  The 
British  Government  (through  Sir  Edward  Grey)  pledged  themselves  to 
endeavour  to  induce  the  Conference  to  include  the  disarmament  question. 
The  Eussian  Government  dispatched  M.  de  Maartens  to  the  chief  Courts 
of  Europe  to  amicably  settle  the  difficulties  caused  by  opposition  of 
other  Governments,  and  ultimately  the  English  Foreign  Office,  supported 
by  the  United  States  and  Spain,  formally  requested  that  the  question 
of  the  limitation  of  armaments  should  be  submitted  to  the  Conference 
and  the  Drago  Doctrine  likewise. 

[Authorities  and  References. — Article  in  British  Encyclopedia,  "  Arbi- 
tration," by  Montague  Crackanthorpe,  K.C. ;  The  Peace  Conference  at  The 
Hague  and  its  Bearings  on  International  Law  and  Policy,  by  Frederick 
W.  Holls,  D.C.L.,  a  member  of  the  Conference  from  the  United  States ; 
International  Tribunals :  A  Collection  of  the  various  Schemes  which  have 
heen  propounded  and  of  instances  since  1815,  by  W.  Evans  Darby,  LL.D., 
secretary  of  the  Peace  Society;  Revieio  of  Revieivs,  August  15,  1899,  by 
W.  T.  Stead.] 

See  Treaties;  International  Law;  International  Differences. 

Hair  Goods. — l.  Factories  for  the  making  of  hair  goods  are 
textile  factories  within  the  Factory  and  Workshop  Act,  1901, 1  Edw.  vii. 
c.  22,  s.  149.  The  provisions  of  the  Act  prohibiting  the  taking  of  meals 
in  certain  parts  of  factories  (s.  78)  have  been  extended  by  Home  Office 
Order  of  March  23,  1898,  to  those  parts  of  such  a  factory  in  which 
hair  goods  are  sorted  or  dusted  (St.  E.  &  0.,  Eevised  1904,  "  Factory," 
43). 

2.  Malicious  damage  to  hair  goods  in  process  of  manufacture  is  a 
felony  within  sec.  14  of  the  Malicious  Damage  Act,  1861,  and  punish- 
able by  penal  servitude  for  life,  or  not  less  than  three  years,  or  by 
imprisonment  with  or  without  hard  labour  for  not  over  two  years 
(54  &  55  Vict.  c.  69,  s.  1).  The  offence  is  not  triable  at  Quarter 
Sessions  (5  &  6  Vict.  c.  38,  s.  1). 
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Half  Blood. — See  Affinity;  Blood  Kelation;  Consanguinity; 
Distributions,  Statute  of  ;  Inheritance. 

Hallamshire — See  Trade  Marks. 

Hall  IVIarks.— See  Plate. 

Hamcfare.— See  Burglary,  Vol.  IL,  p.  475. 

Hamesocn. — See  Burglary,  Vol.  IL,  p.  475. 

HandAVriting'  may  be  proved  as  follows: — 

1.  The  writer  himself  may  be  called  to  prove  his  writing. 

2.  A  witness  who  saw  the  writing  in  question  written  may  be  called. 
In  the  case  of  documents  to  the  validity  of  which  attestation  is  requisite 
(such  as  wills  and  bills  of  sale),  the  execution  must  be  proved  by  one 
(or  more)  of  the  attesting  witnesses,  unless  they  are  dead  or  cannot  be 
produced,  in  which  case  it  is  sufficient  to  prove  the  signature  of  one  of 
them  to  the  attesting  clause  (see  17  &  18  Vict.  c.  125,  s.  6 ;  28  &  29 
Vict.  c.  18,  s.  7  ;   Wright  v.  Doe,  1834,  1  Ad.  &  E.  3,  23  ;  40  E.  E.  226). 

3.  By  calling  a  witness  who  knows  the  handwriting  of  the  writer 
either  from  having  seen  him  write  {G-arrells  v.  Alexander,  1801,  4  Esp. 
37),  or  from  having  corresponded  with  him  or  otherwise  become 
acquainted  with  his  handwriting  {Doe  v.  Suckermore,  1836,  5  Ad.  &  E. 
703,  730,  740  ;  44  E.  E.  533 ;  Smith  v.  Sainsburi/,  1832,  5  Car.  &  P. 
196;  38E.  E.  802). 

4.  By  comparison  (by  a  witness)  of  the  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  a  judge  to  be  genuine  (28  &  29  Vict, 
c.  18,  s.  8;  and  see  Cresswell  v.  Jackson,  1860,  2  F.  &  F.  24 ;  Cohbett  v. 
Kilminster,  1865,  4  F.  &  F.  490).  For  this  purpose  experts  in  hand- 
writing are'  often  called  as  witnesses  to  give  their  opinion  as  to  the 
genuineness  of  the  disputed  writing  by  comparison  with  the  proved 
writing. 

No  proof  is  required  of  the  signatures  of  the  judges  of  the  Supreme 
Court  appended  or  attached  to  any  decree,  order,  certificate,  or  other 
judicial  or  official  document  (8  &  9  Vict.  c.  113,  s.  2),  or  of  those  of  the 
judge  and  registrars  in  bankruptcy  (46  &  47  Vict,  c  52,  s.  137),  or  of 
commissioners  of  oaths  and  other  persons  empowered  to  administer 
oaths  (52  Vict.  c.  10,  s.  6 ;  54  &  55  Vict.  c.  50,  s.  2),  or  of  the  signatures 
of  persons  before  whom  examinations,  affidavits,  acknowledgments,  or 
other  documents  are  taken  in  Scotland,  Ireland,  the  Channel  Islands, 
colonies,  and  foreign  parts,  in  accordance  with  Order  38,  r.  6. 

Signatures  to  official  and  public  documents  and  signatures  to  certified 
copies  of  public  documents  need  not  in  general  be  proved  (8  &  9  Vict. 
c.  113,  s.  1 ;  14  &  15  Vict.  c.  99,  s.  14). 

In  divorce  proceedings  in  which  it  is  necessary  to  establish  tlie 
identity  of  a  party  with  some  person  referred  to  by  a  witness,  some 
evidence  of  identity  may  be  found  in  a  comparison  of  proved  specimens 
of  the  handwriting  of  the  two  persons. 

Hang'ing'  Sig^ns. — The  dedication  of  a  highway,  even  if  it 
has  become  a  street,  does  not  at  common  law  aff'ect  the  right  of  the 
adjoining  owners  or  occupiers  to  project  buildings  or  signs  over  the 
street,  provided  that  they  do  not  obstruct  free  passage,  and  provided 


HANGING  SIGNS  509 

that  they  are  kept  in  repair  so  as  not  to  fall  and  injure  passengers 
{Tarry  v.  Asliton,  1876,  1  Q.  B.  D.  314;  Morgan  v.  Hart,  1888,  Times, 
Nov.  27);  for  the  highway  authorities'  powers  extend  only  to  the 
maintenance  of  the  way  and  preservation  of  the  free  passage  (see 
Wanclsivorth  District  Board  of  Works  v.  United  Kingdom  Telephone  Co., 
1884,  13  Q.  B.  D.  904;  Timhridge  Wells  (Mayor,  etc.)  v.  Baird,  [1896] 
A.  C.  434).  Under  sees.  69,  70  of  the  Towns  Improvement  Clauses 
Act,  1847,  10  &  11  Vict.  c.  34,  the  authorities  may  require  and  compel 
the  removal  of  any  sign,  or  sign  iron  (erected  or  placed  after  the  passing 
of  any  special  Act  or  the  general  Act  which  incorporates  the  clauses), 
which  obstructs  safe  and  convenient  passage  along  a  street  in  an  urban 
district.  The  sections  are  incorporated  with  the  Public  Health  Act, 
1875,  38  &  39  Vict.  c.  55,  s.  160. 

Power  has  been  given  by  numerous  local  Acts  to  local  authorities  to 
remove  or  regulate  hanging  signs  which  project  over  streets  {Bouverie 
V.  Miles,  1830,  1  Barn.  &  Adol.  31;  Goldstraw  v.  Duchvorth,  1888, 
5  Q.  B.  D.  275;  A.-G.  v.  Hooper,  [1893]  3  Ch.  483).  There  are  no 
general  provisions  in  the  Public  Health  Acts,  1875  and  1890,  on  the 
subject;  nor  do  the  powers  of  by-laws  as  to  buildings  appear  wide 
enough  to  include  the  regulation  of  hanging  signs.  But  the  Act  of 
1875,  sec.  171,  incorporates  sec.-28  of  the  Towns  Police  Clauses  Act,  1847, 
10  &  11  Vict.  c.  89),  whereby  it  is  an  offence  punishable  summarily  to 
place  projections  over  a  footway  being  part  of  the  street  at  a  level  less 
than  8  feet  above  the  ground,  or  so  as  to  obstruct  or  incommode 
passengers  (B.  v.  Young,  1882,  52  L.  J.  M.  C.  55 ;  Leicester  {Mayor,  etc.) 
V.  Holland,  1888,  57  L.  J.  M.  C.  75). 

In  London  such  projections  may  contravene  Michaelangelo  Taylor's 
Act,  57  Geo.  in.  c.  xxix.  s.  65,  and  sundry  local  improvement  Acts, 
including  the  City  of  London  Sewer  Act,  1848,  11  &  12  Vict.  c. 
163,  ss.  154-156  {Wyatt  v.  Gems,  [1893]  2  Q.  B.  225);  and  also  sec.  60 
of  the  Metropolitan  Police  Act,  1839,  2  &  3  Vict.  c.  47),  under  which 
a  niacjistrate  if  satisfied  that  the  board  is  calculated  to  obstruct  is  not 
required  to  hear  evidence  that  it  did  or  did  not  in  fact  obstruct  {Bead 
V.  Berrett,  1876,  1  Ex.  D.  349).  The  owners  of  projections  can  be 
required  and  compelled  to  remove  them,  if  the  magistrate  is  satisfied  that 
they  cause  annoyance  or  obstruction,  under  sec.  119  of  the  Metropolis 
Management  Act,  1855,  18  &  19  Vict.  c.  120,  which  supersedes  sec.  72 
of  Michaelangelo  Taylor's  Act  {Gabriel  v.  aS'^.  James  Westminster  Vestry, 
1859,  23  J.  P.  372 ;  Fortescue  v.  Bethnal  Green  Vestry,  [1891]  2  Q.  B.  170). 
And  under  sec.  164  of  the  London  Building  Act,  1894,  57  &  58  Vict, 
c.  213),  the  London  County  Council  is  empowered  to  make  by-laws 
for  the  regulation  (except  in  the  city  of  London)  of  lamps,  signs,  and 
other  structures  overhanging  the  public  way,  which  regulations  when 
made  are  to  be  administered  by  the  local  authority.  This  power  has 
not  yet  been  exercised.  It  is  additional  to  the  regulations  of  the 
Building  Act  as  to  structural  projections  (ss.  23,  73)  but  seems  to 
be  applicable  to  structures  attached  to  and  projecting  from  a  building 
and  used  for  advertising  {London  County  Council  v.  Schewzik,  [1905] 
2  K.  B.  695).  There  has  been  considerable  doubt  as  to  whether  certain 
excrescences  on  buildings  are  to  be  treated  as  structures  or  projections, 
or  as  hanging  signs  (see  London  County  Council  v.  Hancock,  [1907] 
2  K.  B.  45).  Sky-signs  are  regulated  in  London  by  part  12  of  the 
London  Building  Act,  1894.  The  erection  of  a  sky-sign  as  there 
defined  has  been  illegal  since  the  year  1895. 
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Sign-posts  in  a  highway  are  a  nuisance  unless  it  can  be  shown  that 
the  way  was  dedicated  subject  to  them  {Hoare  v.  Metropolitan  Board  of 
Works,  1874,  L.  R  9  Q.  B.  296). 

[Authority. — Emden  on  Bidlcling,  4th  ed.] 

Hansa. — See  Hanseatic  Laws  of  the  Sea. 

HanseatiC  Laws  of  the  Sea.— These  were  collected 
into  a  code  promulgated  by  the  League  in  1591,  and  revised  in  1614. 
They  formed  the  maritime  law  of  the  Hanse  towns,  and  enjoyed 
authority  throughout  Northern  Europe  wherever  the  Hansa  influence 
had  penetrated.  Eeddie  gives  the  Hanseatic  code  high  praise  as  the, 
till  its  time,  best  digested  collection  of  the  rules  of  private  law  affecting 
maritime  commerce.  They  are,  he  says,  "  of  such  a  general,  common, 
and  similar  nature  as  to  be  applicable  to  intercourse  between  the 
individual  inhabitants  of  different  independent  countries  when  at  peace 
with  each  other,  as  well  as  between  individuals  of  one  and  the  same 
nation.  And  to  this  extent  the  compilation  may  be  viewed  as  a  body 
of  international  law  for  the  maritime  intercourse  of  independent  nations 
during  peace."  See  a  French  translation  and  commentary  in  Cleirac's 
Us  et  Coutumes  de  la  Mer,  p.  166;  and  an  English  translated  abstract 
in  Justice's  Sea  Laws,  p.  249. 

[Authorities. — Kuricke,  Jus  rtiaritionum  hanseaticum,  1657;  A. 
Justice,  A  General  Treatise  of  the  Dominion  and  Laws  of  the  Sea, 
London,  1705 ;  Cleirac,  Us  et  Coutumes  de  la  Mer,  [1647,  1661],  Kouen, 
1671 ;  Eeddie,  Researches  Historical  and  Critical  in  Maritime  Inter- 
national Law,  Edinburgh,  1844,  vol.  ii.  p.  57 ;  Pardessus,  Collection  des 
lois  maritimes  antSrieurs  au  18^  siMe,  Paris,  1829-45.] 

Harbing'er. — See  Knight  Haebinger. 

Harbouring'. — Constable. — It  is  an  offence,  punishable  on 
summary  conviction,  for  a  person  licensed  under  the  Licensing  Acts 
knowingly  to  harbour  a  constable,  or  knowingly  to  allow  him  to  remain 
on  the  premises  while  on  duty,  except  to  restore  order  or  execute  his 
duty  (35  &  36  Vict.  c.  94,  s.  16 ;  and  see  2  &  3  Vict.  c.  93,  s.  16 ;  10  &  11 
Vict.  c.  89,  s.  34).  The  offence  is  not  committed  if  the  person  bond  fide 
believes  the  constable  to  be  off  duty  (Sherras  v.  de  Butzen,  [1895]  1  Q.  B. 
918).  The  master  is  liable  under  the  section,  if  his  servant  knowingly 
breaks  the  section  (Matheson  v.  Collens,  1874,  L.  E.  9  Q.  B.  292). 

Deserters. — It  is  an  offence  punishable  on  summary  conviction 
to  harbour  deserters  from  British  merchant  ships,  or  from  foreign 
merchant  ships  of  a  country  to  which  the  above  provisions  have  been 
applied  by  Order  in  Council  (Merchant  Shipping  Act,  1894,  57  &  58 
Vict.  c.  60,  ss.  236,  238.  See  list  of  orders  in  Index  to  St.  E.  &  0. 
(ed.  1904),  p.  434). 

Felons. — 1.  A  person,  other  than  the  wife  of  a  felon,  who  harbours 
him  with  a  view  to  his  concealment  from  justice,  is  an  accessory  after 
the  fact  to  the  felony.     See  Accessory. 

2.  The  lodging  or  harbouring  of  thieves  or  reputed  thieves,  or 
permitting  their  meeting  or  assembly  is  summarily  punishable  when 
it  is  knowingly  done  (1)  by  the  occupier  or  keeper  of  a  lodging-house, 
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or  a  place  where  intoxicating  liquors  are  sold,  or  place  of  public  enter- 
tainment or  resort  (34  &  35  Vict.  c.  112,  s.  10);  (2)  by  the  occupier  or 
keeper  of  a  brothel  (s.  11).  The  penalty  is  a  fine  not  exceeding  £10, 
or  in  default,  imprisonment  for  not  exceeding  four  months  (ss.  10,  11), 
and  to  enter  into  recognisances  for  keeping  the  peace  or  good  behaviour, 
with  or  without  sureties,  in  a  sum  not  exceeding  £20,  or  in  default  to 
a  further  imprisonment  not  exceeding  three  months  (ss.  10,  11);  and 
in  the  case  of  the  occupier  or  keeper  being  the  holder  of  a  licence  to  sell 
liquors,  or  for  music  or  dancing,  the  licence  is  forfeited  (s.  10).  Failure 
to  produce  the  licence  entails  a  penalty  (s.  10).  The  licensee  has  an 
appeal  as  for  an  offence  under  the  Alehouse  Act,  1828,  9  Geo.  iv.  c.  31. 

These  provisions  extend  also  to  allowing  thieves,  or  reputed  thieves, 
to  deposit  goods  on  the  premises,  with  reasonable  cause  for  believing 
them  to  be  stolen.  A  chief  officer  of  police  can  give  a  written  authority 
to  enter  such  houses  to  search  for  stolen  goods,  if  there  has  been  a 
conviction  of  an  occupier  within  twelve  months  for  harbouring  thieves 
or  receiving  stolen  property  (1871,  c.  112,  s.  16). 

3.  There  are  no  accessories  after  the  fact  in  misdemeanor,  but  the 
harbouring  of  a  misdemeanant  may  be  evidence  of  a  conspiracy  to  defeat 
or  pervert  justice.     See  Archbold,  Cr.  PL,  23rd  ed.,  19,  1305. 

Prostitutes. — See  Brothel  ;  Prostitute. 

Thieves. — See  Harbouring  Felons. 

Harbours. — Harbours  are  " places  (whether  artificial  or  natural) 
to  shelter  ships  from  the  violence  of  the  sea,  and  where  ships  are  brought 
for  commercial  purposes  to  load  and  unload  goods  (and  passengers),  and 
quays  are  a  necessary  part  of  them  (Lord  Esher,  R.  v.  Hannam,  1886, 
2  T.  L.  R.  234).  They  are  thus  equivalent  to  ports  {q.v.)  and  see 
Assheton  Smith  v.  Owen,  20  T.  L.  R.  755;  1906,  1  Ch.  179;  1907, 
23  T.  L.  R.  385  (H.  L.),  or  havens  (q.v.),  and  the  terms  may  be  con- 
sidered interchangeable  (see  54  Geo.  iii.  c.  159,  s.  14).  They  are  generally 
owned  or  controlled  by  Boards  or  Commissioners  appointed  for  that 
purpose  and  furnished  with  powers  by  special  Acts  of  Parliament, 
supplemented  by  embodying  the  provisions  of  the  General  Harbours, 
Docks,  and  Piers  Clauses  Act,  1847. 

Harbour  authorities  are  generally  empowered  to  charge  dues  on 
ships  and  goods  using  the  harbour,  in  order  to  maintain  the  harbour 
in  a  proper  condition  (see  e.g.  Qiieenhorough  Corporation  v.  Smeed,  1904, 
20  T.  L.  R.  279) ;  but  whether  they  take  dues  or  not,  the  owners  of  a 
harbour  are  liable  to  ships  using  the  harbour  for  its  proper  condition 
(P.  V.  Williams,  1884,  9  App.  Cas.  418,  harbour  belonging  to  the  New 
Zealand  Government).  They  are  also  liable  for  the  acts  of  their  officials, 
e.g.  the  harbour-master,  and  accordingly  must  make  compensation  for 
any  injury  resulting  from  his  negligence  to  the  property  of  other  persons, 
e.g.  a  ship  grounding  while  being  navigated  under  the  harbour-master's 
orders  (The  Apollo,  [1891]  App.  Cas.  499;  Peney  v.  Magistrates  of  Kirk- 
cudbright, 1892,  7  Asp.  221);  or  a  ship  being  put  by  the  harbour- 
master's directions  in  a  berth,  the  bottom  of  which  was  uneven  and  did 
her  damage  (The  Purlington,  1895,  8  Asp.  10  and  38);  or  being  invited 
to  pass  up  a  channel  where  there  was  not  enough  water,  unless  she  is 
in  charge  of  a  pilot  who  is  not  their  servant  (The  Ydun,  1899,  P.  236 ; 
8  Asp.  551) ;  or  a  ship  taking  the  ground  owing  to  her  not  being  able 
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to  pass  up  the  channel  before  the  tide  fell  because  she  was  obstructed 
by  a  tug  chartered  to  a  harbour  authority  and  engaged  in  towing  barges 
up  the  channel  just  ahead  of  the  ship  {The  Batata,  1897,  8  Asp.  236). 
So  wharfingers  as  well  as  harbour  authorities  who  invite  ships  to  occupy 
certain  berths  have  a  duty  to  take  reasonable  care  to  ascertain  that  the 
berth  is  in  proper  condition,  and  they  are  not  entitled  to  rely  upon  the 
harbour  authority  carrying  out  its  duty,  and  are  equally  liable  for 
damages  done  to  a  ship  by  the  defective  condition  of  the  berth  {The 
Moorcock,  1889,  14  P.  D.  64;  The  Beam,  [1906]  P.  48).  But  a  harbour 
authority  is  not  liable  for  an  act  of  one  of  its  officials  which  is  beyond 
the  scope  of  his  duty  and  the  powers  of  the  authority  itself  {Shaw, 
Savill,  Albion  Co.  v.  Timaru  Local  Board,  1890,  15  App.  Cas.  429, 
harbour-master  acting  as  a  pilot).  And  in  a  King's  harbour  or  dock- 
yard port  the  principle  of  respondeat  superior  does  not  prevail,  and  the 
official  in  charge  of  it,  or  King's  harbour-master,  does  not  make  the 
Crown  liable  for  his  acts,  nor  is  he  liable  for  the  defaults  of  his  sub- 
ordinates, but  he  may  make  himself  liable  by  inviting  a  ship  to  go  to  a 
particular  place  where  she  suffers  damage  {Wright  v.  Lethhridge,  1890, 
63  L.  T.  572;  see  Port  (Dockyard)  and  Dockmaster).  Harbour 
authorities  can  limit  their  liability  in  the  same  way  as  shipowners  for 
all  damage  done  by  their  servants  to  any  property  afloat,  ship  or 
cargo,  within  the  area  of  their  jurisdiction,  the  limit  being  the  tonnage 
of  the  largest  vessel  which  within  five  years  has  been  within  their  juris- 
diction (M.  S.  A.,  1900,  63  &  64  Vict.  c.  32;  M.  S.  A.,  1906,  c.  69;  and 
see  Collision).  They  can  also  take  advantage  of  the  Public  Authorities' 
Protection  Act,  1893  {The  Ydun,  above). 

Harbour  authorities  generally  have  power  to  make  by-laws  and 
regulations  with  respect  to  the  navigation  of  their  harbours  given  them 
by  their  local  Act,  e.g.  the  Mersey  or  Humber  Eules.  Such  rules  "con- 
cerning lights  and  signals  to  be  carried  or  the  steps  for  avoiding  collision 
to  be  taken  by  vessels  navigating  the  waters  of  any  harbour,  river,  or 
other  inland  navigation  have  full  effect ; "  and  where  any  such  rules  are 
not  and  cannot  be  made,  they  may  be  made  by  Order  in  Council  on  the 
application  of  any  person  having  authority  over  such  waters ;  or  if  there 
is  no  such  person,  any  person  interested  in  the  navigation  thereof ;  and 
these  rules  shall,  as  regards  vessels  navigating  those  waters,  be  of  the 
same  force  as  if  they  were  part  of  the  collision  regulations  (M.  S.  A., 
1894,  s.  421 ;  see  Collisions  at  Sea).  Such  local  rules  of  navigation 
do  not  supersede  the  general  collision  regulations  where  there  is  no 
defined  entrance  separating  the  harbour  from  the  open  sea  (see  The 
Harvest,  1886,  6  Asp.  5 ;  and  The  Winstanley,  1896,  8  Asp.  170). 

The  general  powers  and  liabilities  of  harbour  authorities  are  con- 
tained in  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  10  &  11 
Vict.  c.  27 ;  but  to  make  the  provisions  of  this  Act  apply,  it  must  be 
expressly  incorporated  into  the  special  Acts  which  authorise  harbour 
works  being  done.  The  following  is  a  summary  of  the  principal 
provisions  of  the  Act: — 

It  gives  general  powers  relating  to  the  construction  of  harbours, 
docks,  and  piers ;  thus  for  making  any  works  in  any  part  of  the  sea  or 
tidal  water  or  foreshore  the  authority  of  the  Board  of  Trade  and  Com- 
missioners of  Woods  and  Forests  (see  Crown  Lands  Act,  1866,  29  &  30 
Vict.  c.  62)  is  required  (s.  12),  and  the  quays  must  be  approved  by  the 
Treasury  and  Customs  (s.  24).  It  provides  for  accommodation  being 
furnished  by  custom-house  officers,  a  supply  of  lifeboats,  tide-gauges,  the 
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building  of  warehouses  and  cranes,  the  taking,  collecting,  and  accounting 
of  rates  from  ships,  except  ships  in  His  Majesty's  or  the  public  service 
(s.  28),  and  vessels  of  countries  with  which  treaties  of  reciprocity  exist 
are  charged  as  British  vessels  (s.  31);  and  that  on  payment  of  rates  the 
harbour  is  to  be  open  to  all  persons  for  shipping  and  unshipping  of 
goods  and  the  embarking  and  landing  of  passengers  (s.  33) ;  but  owners 
of  steam-trawlers  are  not  entitled  under  this  section  to  have  one  of  their 
own  tugs  in  the  docks  for  the  purpose  of  moving  the  trawlers  from  one 
part  of  the  docks  to  another  {Great  Central  Railway  v.  N.-E.  Steam  Fishing 
Co.,  1906,  22  T.  L.  K.  520).  A  harbour-master  may  be  appointed,  whose 
powers  extend  to  regulating  the  time  and  manner  in  which  any  ship  is 
to  enter,  leave,  and  lie  in  or  at  the  harbour  within  the  limits  prescribed 
for  it,  and  in  which  she  shall  be  placed,  moored,  unmoored,  and  removed 
there ;  he  can  also  regulate  the  position  in  which  any  vessel  shall  load 
or  discharge  her  cargo,  passengers,  or  ballast,  as  also  the  manner  in 
which  any  vessel  entering  the  harbour  shall  be  dismantled  as  well  for 
her  own  safety  as  for  preventing  injury  to  other  vessels  and  the  harbour. 
He  can  also  remove  unserviceable  vessels  and  other  obstructions  from 
the  harbour  and  keep  it  clear,  and  regulate  the  quantity  of  ballast  or 
dead  weight  in  the  hold  which  each  vessel  in  or  at  the  harbour  shall 
have  during  the  delivery  of  her  cargo  or  after  its  discharge,  provided 
that  he  does  not  act  in  any  way  contrary  to  the  Customs  regulations 
(s.  52).  His  orders  must  be  obeyed  by  masters  of  ships,  under  a  penalty 
of  £20  (s.  53).  For  misbehaviour  in  the  exercise  of  his  authority  the 
harbour-master  is  liable  to  a  fine  of  £5  (s.  54).  Any  person  offering 
bribes  to  him  or  to  any  officer  employed  in  or  about  the  harbour,  is  liable 
to  a  penalty  of  £20  (s.  55).  Unserviceable  vessels  may  be  removed  from 
the  harbour  by  him  at  their  owners'  expense ;  and  vessels  in  the  harbour 
or  docks  may  be  moored  and  unmoored,  placed  and  removed  by  him  as 
he  thinks  fit  (ss.  57  and  58).  Vessels  entering  the  harbour  must  be 
dismantled  as  he  directs;  they  must  have  their  sails  lowered  when 
navigating  in  a  dock,  and  must  have  hawsers  fixed  to  moorings  when 
required  by  him ;  they  must  not  lie  near  the  entrance  of  the  harbour  with- 
out his  permission,  and  they  may  be  removed  for  the  purpose  of  repairing 
the  harbour  or  docks  by  the  harbour-master  if  their  masters  refuse  to 
do  so,  and  the  expense  may  be  recovered  from  their  owners  (s.  65). 

The  Act  further  provides  for  the  discharge  of  cargoes  and  the  removal 
of  goods ;  and  also  for  the  protection  of  the  harbour  and  vessels  therein 
from  fire  and  other  injury :  thus  all  combustible  matters  on  quays,  docks, 
and  wharves  must  be  removed  to  a  place  of  safety  by  their  owner,  or 
if  they  remain  there  they  must  be  guarded  during  the  night  at  their 
owner's  expense  (ss.  69,  70).  For  regulations  as  to  conveyance,  load- 
ing, and  storing  of  dangerous  goods,  see  Dangerous  Goods  ;  Explosives. 
Certain  acts,  such  as  boiling  or  heating  pitch,  oil,  etc.,  in  a  harbour 
except  at  a  properly  allowed  time  and  place,  or  lighting  a  fire,  candle, 
or  lamp  in  a  vessel  in  the  harbour  except  with  the  harbour-master's 
permission,  or  in  the  docks  or  works,  or  bringing  a  loaded  gun  on  to 
the  quays  or  works  of  the  harbour,  or  having  or  allowing  to  remain 
any  loaded  gun  in  any  vessel  in  the  harbour,  or  bringing  gunpowder  or 
allowing  it  to  remain  on  the  quays  or  works  of  the  harbour,  or  in  the 
dock,  or  on  the  pier,  or  in  any  vessel  there,  are  offences  punishable  by 
fine  of  £10  (s.  71).  The  harbour-master  may  also  enter  any  vessel  in 
the  harbour  in  order  to  search  for  any  such  light  and  fire,  and  may 
^extinguish  it,  and  any  one  obstructing  him  in  so  doing  is  liable  to  a  fine 
IJB      vol.  vl  33 
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of  £10  (s.  72).  In  this  connection  it  may  be  noticed  that  the  offence 
of  setting  fire  to  any  buildings  belonging  to  a  harbour  is  a  felony  punish- 
able with  penal  servitude  for  life,  or  not  less  than  five  years,  or  imprison- 
ment for  two  years  with  or  without  hard  labour,  and  if  by  a  male  under 
sixteen,  with  or  without  whipping,  at  the  discretion  of  the  Court  (1861, 
24  &  25  Vict.  c.  97,  s.  4). 

The  protection  of  the  harbour  works  is  also  safeguarded  thus  by 
sec.  74:  "The  owner  of  every  vessel  or  float  of  timber  shall  be  answerable 
to  the  undertakers  {i.e.  harbour  authority)  for  any  damage  done  by  such 
vessel  or  float  of  timber^  or  by  any  person  employed  about  the  same,  to 
the  harbour,  dock,  or  pier,  or  the  quay  or  works  connected  therewith ;  and 
the  master  or  person  having  the  charge  of  such  vessel  or  float  of  timber 
through  whose  wilful  act  or  negligence  any  such  damage  is  done,  sliall 
also  be  liable  to  make  good  the  same ;  and  the  undertakers  may  detain 
any  such  vessel  or  float  of  timber  until  sufficient  security  has  been  given 
for  the  amount  of  damage  done  by  the  same,  with  a  saving  for  vessels 
in  charge  of  a  compulsory  pilot.  If  such  damage  does  not  exceed  £50, 
it  may  be  recovered  before  two  justices,  who  may  cause  the  vessel  or 
float,  or  any  tackle  or  furniture  of  it,  to  be  kept  till  the  damages  are 
paid,  and  in  default  of  payment  may  order  it  to  be  sold  to  satisfy  the 
damage  and  expenses  (s.  75);  and  the  owner  may  recover  for  such 
damage  from  his  servants  "  (s.  76).  Under  sec.  74  it  has  been  held  that 
an  owner  of  a  ship  which  did  damage  to  harbour  works,  though  this  was 
due  to  inevitable  accident,  viz.,  stress  of  weather,  and  not  to  any  default 
of  those  in  charge  of  her  at  the  time,  is  liable  to  make  good  such  damage 
{Dennis  v.  Tovell,  1872,  L.  E.  8  Q.  B.  10).  It  has,  however,  under  this 
section,  been  held  (though  with  much  hesitation)  by  the  House  of  Lords, 
that  where  damage  was  done  to  a  pier  by  a  vessel  through  the  violence 
of  the  winds  and  waves,  at  a  time  when  the  master  and  crew  had  been 
obliged  to  escape  from  the  vessel,  and  had  consequently  no  control  over 
it,  the  owners  were  not  liable,  for  they  would  not  be  liable  for  damage 
caused  by  an  act  of  God  at  common  law,  and  the  section  did  not  in 
express  terms  impose  a  greater  liability  on  them  {River  Wear  Commis- 
sioners V.  Adamson,  1877,  2  App.  Cas.  743);  but  in  a  recent  case  the 
House  of  Lords  has  decided  that  no  principle  can  be  extracted  from  this 
decision  which  can  be  applied  to  the  construction  of  other  sections  of 
the  Act,  and  that  under  an  earlier  section  of  this  Act  relating  to  a 
sunken  ship  (s.  56,  see  fost),  the  liability  of  a  shipowner  is  not  the  same 
as  his  liability  at  common  law  would  be  {The  Crystal,  [1894]  A.  C.  508, 
;post\  A  ship  which  does  damage  to  a  breakwater  or  sea-wall  is  liable 
in  rem  {The  UJila,  1867,  L.  R.  2  Ad.  &  Ec.  29?i.;  The  Excelsior,  1868, 
L.  It.  2  Ad.  &  Ec.  268);  and  so  she  is  if  she  causes  another  ship  to 
do  so  {The  Industrie,  1871,  L.  E.  3  Ad.  &  Ec.  303).  See  Collisions  at 
Sea;  Admiralty. 

The  Act  also  makes  provision  with  regard  to  lighthouses,  beacons, 
and  buoys  (see  Lighthouse),  and  harbour  and  dock  police  (two  special 
constables  may  be  appointed  by  any  two  justices),  and  for  meters  and 
weighers  (ss.  81  and  82). 

The  harbour  authority  may  also  make  by-laws  for  all  or  any  of  tliese 
purposes,  viz.,  regulating  the  use  of  the  harbour;  the  exercise  of  the 
harbour-master's  authority ;  the  admission  of  vessels  into  the  harbour 
and  out  of  it ;  the  good  order  and  government  of  such  vessels  while  in 
harbour;  the  shipping,  unshipping,  landing,  warehousing,  stowing, 
depositing,  and  removing  of  all  goods  in  the  harbour ;  the  hours  (^vith 
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consent  of  the  Customs  Commissioners)  during  which  the  entrances  or 
outlets  to  the  harbour  shall  be  open;  the  duties  and  conduct  of  all 
persons  as  well  the  servants  of  the  harbour  authority  as  others  (not 
officers  of  Customs  or  Excise)  employed  in  the  harbour ;  the  use  of  fires 
and  lights  in  the  harbour  or  in  vessels  therein ;  preventing  damage  or 
injury  to  any  vessel  or  goods  in  the  harbour;  the  use  of  the  cranes, 
weighing-machines,  weights  and  measures,  duties  and  conduct  of  weighers, 
and  meters  employed  by  the  authority;  the  duties  and  conduct  of 
porters  and  carriers  employed  in  the  premises  of  the  authority,  and  the 
pay  payable  to  them  for  carrying  any  goods,  articles,  etc.,  there  (s.  83). 
A  by-law  of  a  harbour  authority  that  no  lumpers  should  work  in  a  dock, 
unless  they  were  authorised  by  that  authority,  and  that  only  servants 
of  the  authority  could  work  there,  was  held  void  as  beyond  the  power 
given  by  this  section  {Dick  v.  Baclart,  1883,  10  Q.  B.  D.  387).  Such 
by-laws  may  be  altered  from  time  to  time,  and  enforced  by  penalties 
(s.  84).  No  by-law  is  to  come  into  force  till  confirmed,  either  as  pre- 
scribed or  by  a  judge  of  the  High  Court,  or  by  Quarter  Sessions;  notice 
must  be  given  of  them  to  the  papers  a  month  beforehand,  and  a  copy  of 
the  proposed  by-laws  must  be  open  to  inspection ;  when  confirmed  they 
must  be  published  by  being  printed,  and  by  being  put  up  conspicuously 
in  the  harbour.  Such  by-laws,  if  approved,  bind  all  parties  (ss.  85-90). 
For  recovery  of  penalties  and  damages  the  Eailway  Clauses  Consolida- 
tion Act,  1845,  is  incorporated  into  the  Act  and  the  special  Act  (s.  93). 
A  copy  of  the  special  Act  must  be  kept  by  the  authority  at  their  office, 
and  another  copy  deposited  with  the  clerk  of  the  peace  for  the  county 
under  penalty ;  and  the  rights  of  the  Crown,  Admiralty,  Customs,  Woods 
and  Forests,  Kevenue  Departments,  City  of  London,  Trinity  House,  Port 
of  Dublin,  Commissioners  of  Northern  Lights,  or  any  lord  of  the  manor 
in  the  particular  harbour  are  all  preserved. 

Subsequent  Acts  increase  the  facilities  for  making  harbour  works. 
Thus  by  the  General  Pier  and  Harbour  Act,  1861,  persons  who  wish  to 
avoid  the  expense  of  applying  for  a  special  Act  may  in  cases  where  the 
estimated  expenditure  does  not  exceed  £100,000  apply  by  memorial  to 
the  Board  of  Trade  for  a  provisional  order  allowing  them  to  execute  the 
the  works  required ;  subscribers  to  such  a  memorial  are  taken  to  be  its 
promoters,  and  security  may  be  taken  from  them  for  the  Board's  costs 
incurred  in  connection  therewith.  The  rights  of  the  Crown  and  the 
Duchy  of  Cornwall  are  saved,  as  also  are  the  jurisdictions  of  the  con- 
servators of  the  Thames,  Mersey,  Clyde,  Wear,  Humber,  and  Tyne,  and 
rights  acquired  by  royal  charter,  prescription,  and  local  or  personal  or 
private  Acts  for  purposes  connected  with  navigation.  The  Board  may 
grant  such  provisional  order,  a  copy  of  which  must  be  deposited  with 
the  clerk  of  the  peace  for  the  county,  and  notice  given  by  advertisement 
of  such  deposit ;  the  Board  must  then  obtain  confirmation  of  such  order 
by  Act  of  Parliament  (for  until  such  confirmation  the  provisional  order 
has  no  effect),  and  they  must  report  to  Parliament  every  year  their 
proceedings  under  this  Act.  The  promoters  of  the  undertaking  may 
grant  land  situated  in  their  works  to  the  War  Department  to  be  used 
for  the  defence  of  the  harbour  (General  Pier  and  Harbour  Act,  1861, 
24  &  25  Vict.  c.  45). 

By  the  General  Pier  and  Harbour  Amendment  Act,  1862,  25  &  26 
Vict.  c.  19,  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  is  incor- 
porated in  every  provisional  order  (s.  19).  Plans  for  works  authorised 
by  provisional  orders  must  be  submitted  to  the  Board  of  Trade  for 
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approval,  who  {inter  alia)  may  survey  the  proposed  works  at  the 
expense  of  the  undertakers,  and  revise  rates ;  such  works  while  in 
construction  must  be  properly  lighted  by  night ;  and  the  works  so 
authorised  must  be  completed  in  five  years  (ss.  6-12).  As  to  fixing 
minimum  rates  under  special  Acts,  see  Millman  v.  Benwick,  1906,  22 
T.  L.  E.  168  (Paignton);  and  exemption  from  dock  rates  for  lighters  or 
barges  hondfide  engaged  in  discharging  or  receiving  ballast  and  goods  in 
West  India  Docks  {London  and  India  Docks  Co.  v.  Thames  Lighterage  Co., 
1906,  95  L.  T.  506 ;  22  T.  L.  E.  636 ;  and  see  M'Dougall  &  Bonthron  v. 
London  and  India  Docks  Co.,  1906,  22  T.  L.  E.  823). 

The  Passing  Tolls  Act,  1861,  24  &  25  Vict.  c.  47,  allows  advances  of 
money  to  be  made  to  harbour  authorities  by  the  Public  Works  Loan 
Commissioners ;  passing  tolls,  dues  levied  by  charitable  corporations, 
and  differential  dues  are  abolished ;  and  town  corporations  may  transfer 
shipping  dues  to  harbour  authorities,  who  may  borrow  money  on  their 
property  and  leviable  rates  to  carry  out  such  transfer.  Harbour 
authorities  have  also  power  to  borrow  for  the  purpose  of  carrying  out 
their  works  under  various  other  statutes  (1861,  24  &  25  Vict.  c.  45,  s.  15 ; 
1862,  25  &  26  Vict.  c.  69 ;  1863,  26  &  27  Vict.  c.  81 ;  1866,  29  &  30  Vict. 
C.30;  1875,  38&39  Vict.  c.  89 ;  and  other  statutes).  In  an  action  for 
tolls  by  a  harbour  authority  upon  vessels  using  the  harbour  it  is  no 
answer  to  the  claim  that  the  amount  borrowed  by  the  authority  for 
providing  buoys,  beacons,  and  lights  for  guidance  of  vessels  using  the 
harbour,  maintaining  sea-walls,  etc.,  has  not  been  spent  {Queenhorough 
Corporation  v.  Smeed,  1904,  20  T.  L.  E.  279).  They  may  also  be  licensed 
to  have  testing  establishments  for  chain  cables  and  anchors  (1899,  62  & 
63  Vict.  c.  23).  The  controlling  authority  for  all  harbour  authorities  is 
now  the  Board  of  Trade,  instead  of  the  Admiralty  as  formerly  (1862, 
25  &  26  Vict.  c.  69,  s.  8 ;  and  28  &  29  Vict.  c.  100 ;  see  Board  of  Trade); 
though  the  Admiralty  may  retain  authority  over  harbours  where  royal 
dockyards  are  situated  {ihid.  s.  9).  Before  any  pier,  wharf,  or  jetty  can 
be  erected  in  or  near  a  public  harbour  in  the  United  Kingdom  one 
month's  notice  must  be  given  to  the  Board  of  Trade,  saving  the  privileges 
of  the  City  of  London  (1805,  46  Geo.  iii.  c.  153). 

Harbour  authorities  have  also  special  facilities  for  keeping  their 
harbours  in  good  order  and  clear  of  obstructions.  Statutory  provision 
was  made  for  harbours  in  Devon  and  Cornwall  to  guard  against  their 
being  injured  by  deposits  from  tin  workings  near  them  (1531,  23 
Hen.  VIII.  c.  8 ;  1535,  27  ibid.  c.  23).  For  harbours  in  Isle  of  Man,  see 
Man,  Isle  of.  No  shingle  or  ballast  may  be  removed  from  the  shores 
or  banks  of  any  port,  harbour,  or  haven,  and  no  ballast  or  rubbish  may 
be  thrown  into  them  (1814,  54  Geo.  ill.  159,  s.  14;  Nicholson  Y.Williams, 
1871,  L.  E.  6  Q.  B.  632;  see  Foreshore);  nor  is  any  obstruction  to 
navigation  allowed ;  and  the  act  of  discharging  water  containing  solid 
matter  in  suspension  into  a  tidal  brook  flowing  into  a  tidal  river, 
which  was  carried  down  and  deposited  in  the  tidal  river  though  not 
so  as  to  obstruct  the  navigation  of  the  river,  is  punishable  by  penalty 
{United  Alkali  Co.  v.  Simpson,  [1894]  2  Q.  B.  116).  Power  to  remove 
wrecks  which  obstruct  the  navigation  of  the  port  was  given  in  1745 
(19  Geo.  II.  c.  22);  and  is  also  contained  in  the  Harbours,  Docks,  and 
Piers  Clauses  Act,  1847.  By  sec.  56  of  the  latter  Act  the  expenses  of 
such  removal,  if  made  by  the  harbour  authority,  may  be  repaid  by  the 
wreck  being  detained  till  they  are  paid  by  its  owners,  or  in  default  of 
such  payment  it  can  be  sold,  and  the  proceeds  retained  by  the  harbour 
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authority ;  if  they  are  not  enough  to  meet  the  expenses,  by  the  latter 
Act  the  owner  is  personally  liable  for  the  balance  {The  Crystal,  [1894] 
A.  C.  508) ;  and  the  same  power  may  exist  under  a  local  Act,  e.g.  the 
Aire  and  Calder  Navigation  Act,  1889  {Barraclough  v.  Broivn,  [1897] 
A.  C.  615).  Under  both  these  latter  statutes  the  "owner"  of  the  wreck 
who  is  personally  liable  means  the  owner  at  the  time  that  the  expenses 
are  incurred,  so  that  if  the  shipowner  has  abandoned  to  his  underwriters 
his  liability  ceases ;  and  it  seems  that  the  underwriters  who  have  paid 
for  the  loss,  if  they  have  exercised  no  acts  of  ownership  over  the  wreck, 
do  not  become  liable  {Eglinton  v.  Norman,  1877,  3  Asp.  471,  473,  475, 
and  476,  not  touched  as  to  this  point  by  The  Crystal,  above).  It,  how- 
ever, depends  on  the  language  of  the  Act  applicable  whether  the  owner 
of  the  wreck  can  rid  himself  of  his  liability  in  this  way  or  not ;  and  in 
Victoria  under  the  Victorian  Marine  Act,  it  has  been  held  that  he 
cannot  {Smith  v.  Wilson,  [1896]  A.  C.  579,  P.  C).  Whether  the  sunken 
vessel  has  been  abandoned  or  not  her  owners  are  entitled  to  recover  the 
expenses  of  removal  from  the  owners  of  a  vessel  by  whose  fault  she  was 
sunk  {The  Wallsend,  1907,  23  T.  L.  E.  356).  Power  to  remove  wrecks 
is  also  given  to  harbour  authorities  by  the  Merchant  Shipping  Act,  1894, 
s.  530,  though  no  personal  remedy  is  given  as  in  the  earlier  general  Act ; 
and  so  is  power  to  light  and  buoy  wrecks ;  and  the  harbour  authority 
may  be  liable  to  any  ship  which  is  injured  by  their  failure  to  perform 
this  duty  {Dormont  v.  Fiirness  R.  C,  1883,  11  Q.  B.  D.  496);  while  the 
owners  of  the  wreck,  if  they  have  abandoned  her,  will  not  be  liable 
{The  Douglas,  1882,  7  P.  D.  151;  The  Utopia,  [1893]  A.  C.  492),  though 
they  cannot  by  delegating  the  discharge  of  their  duty  to  warn  other 
vessels  of  the  wreck  free  themselves  from  liability  {The  Snark,  [1899] 
P.  74).  The  power  of  detaining  the  proceeds  of  wreck  removed  or 
recovered  generally  extends  to  the  cargo  as  well  as  the  ship ;  but  if  the 
shipowner  agrees  with  the  harbour  authority  to  pay  the  expenses  of 
raising  the  ship,  and  the  ship  and  cargo  are  recovered,  he  cannot  detain 
the  goods  and  claim  repayment  from  the  cargo  owner  {The  Ettrick,  1881, 
6  P.  D.  127) ;  and  under  the  wording  of  the  Mersey  Act,  1858,  empower- 
ing the  Harbour  Board  to  "  raise,  destroy,  etc.,  any  wrecks  of  vessels  and 
any  vessels  sunk  in  the  port  which  may  be  an  obstruction  to  navigation, 
and  if  the  master  or  owner  of  such  vessel  or  obstruction  shall  neglect  to 
pay  the  charge  of  removing  the  same,  to  sell  the  same,  and  out  of  the 
proceeds  to  retain  expense  of  removal,"  it  was  held  that  the  Harbour 
Board  who  had  raised  part  of  the  cargo  of  a  ship  and  had  detained  the 
ship  and  the  rest  of  the  cargo,  had  no  lien  on  such  cargo  for  their 
expenses  (  Vivian  v.  Mersey  Docks,  1869,  L.  R.  5  C.  P.  19  ;  and  see  Wreck). 
Though  a  harbour  authority  is  rateable  in  respect  of  its  wharves  and 
works,  it  is  not  rateable  in  respect  of  harbour  dues  for  ships  entering  the 
harbour,  if  the  soil  of  the  harbour  does  not  belong  to  it,  and  such  dues 
cannot  be  added  to  the  valuation  of  the  wharves  and  quays  unless  those 
are  the  "  sole  meritorious  cause  "  of  the  harbour  dues  {R.  v.  Hull  Dock 
Co.,  1845,  7  Q.  B.  2 ;  New  Shoreham  v.  Lancing,  1870,  L.  R.  5  Q.  B.  489 ; 
R.  V.  Berwick,  1885,  16  Q.  B.  D.  493  ;  Blyth  Harhour  v.  Neiosham  and 
South  Blyth,  [1894]  2  Q.  B.  293  and  675).  The  fact  of  renting  from  a 
Harbour  Board  a  quay  space  and  sheds  for  loading  and  discharging 
steamers,  unless  exclusive  possession  of  them  be  given,  does  not  make 
the  lessee  rateable  {Inman  v.  West  Derhy  Union,  1874,  L.  R.  9  Q.  B.  180). 
For  rating  of  docks,  e.g.  whether  the  value  of  cranes  and  warehouses  can 
be  included,  see  Loncloii  and  India  Docks  v.  Poplar  Unio7i,  1900,  83  L.  T. 
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371,  and  the  partial  exemption  of  docks  (land  covered  by  water)  under 
the  Public  Health  Act,  1875,  s.  211,  London  and  India  Docks  v.  Woohvich, 
[1902]  1  K.  B.  750,  and  Rating.  Harbour  bonds,  or  bonds  secured  on 
harbour  duties,  and  generally  given  to  enable  harbour  works  to  be  done, 
are  not  an  interest  in  land  under  the  Mortmain  Act  (which  formerly 
would  have  been  a  void  charitable  gift,  and  is  now  only  allowed  to  be  a 
charitable  bequest  on  condition  of  its  being  sold  or  saleable  in  a  year), 
unless  they  are  mortgages  on  property  which  includes  land  {Martin  v. 
Zacon,  1885  and  1886,  30  Ch.  D.  544,  and  33  ibid.  332  ;  Buckley  v.  Roycd 
National  Lifeboat  Institution,  1889,  41  Ch.  D.  168,  and  43  ibid.  27). 

Hard  Labour. — See  Imprisonment ;  Prison. 

Hares. — See  Game  Laws. 

Hat  IVIoncy.— See  Primage. 

Hatti  she  riff,  from  the  Arab  liatt  and  slierif,  noble,  an  order  or 
decree  with  the  executory  words  in  the  handwriting  of  the  Sultan  and 
signed  by  him,  and  therefore  clothed  with  the  liighest  authority. 

Hat  Works. — See  Factories  and  Workshops. 

Have. — In  devises,  the  term  "have"  in  such  phrases  as  "have 
issue,"  "  the  lands  which  I  have,"  means  have  at  the  date  of  the  testator's 
death  (cp.  Doe  d.  Burton  v.  White,  1849, 18  L.  J.  Ex.  59  ;  Doe  d.  York 
V.  Walker,  1844,  12  Mee.  &  W.  591 ;  67  E.  R.  427).  SemUe,  the  same 
interpretation  holds  good  even  when  the  phrase  is  "  the  lands  which  I 
now  have"  (cp.  Castle  v.  Fox,  1871,  L.  Pt.  11  Eq.  542,  and  other  cases 
cited  in  Stroud,  Jud.  Diet).  Cole  v.  Scott,  1849,  1  Mac.  &  G.  518  ;  41 
E.  R.  1366  ;  84  R.  R.  141,  may  be  consulted  per  contra.  See  further  the 
notes  in  Stroud,  ad  loc.  to  "have  or  convey,"  and  "liaving." 

Havens. — Hale  defines  a  haven  as  "a  part  of  the  sea  within 
certain  necks  or  cinctures  of  land  which  are  more  safe  than  roads  for 
the  riding  or  anchoring  of  ships,  whereby  they  are  protected  almost  on 
every  side  from  the  violence  of  the  winds,  and  not  far  off  from  the  con- 
venience of  the  port,  as  Milford  Haven,  Plymouth  Haven,  Falmouth 
Haven,  and  the  like,  whereof  some  are  larger,  some  straiter,  some 
purely  made  up  by  nature,  some  made  or  at  least  helped  by  art "  {First 
Trecdise ;  Moore,  Foreshore,  319,  367).  Eor  the  law  as  to  havens,  see 
Harbours  and  Port. 

Hawkers  and  Pedlars,  frequently  classed  with  petty 
chapmen,  tinkers,  etc.,  are  itinerant  dealers  who  trade  subject  to  certain 
statutory  restrictions.  As  "  walking  pewterers,"  they  bore  a  bad  reputa- 
tion (19  Hen.  vii.  c.  6),  and  were  later  described  as  "evil  disposed 
persons  "  (25  Hen.  viii.  c.  9,  s.  6).  Even  at  the  present  day  every  petty 
chapman  or  pedlar  wandering  about  and  trading,  without  being  duly 
licensed  or  otherwise  authorised  by  law,  may  be  proceeded  against  as 
"  an  idle  and  disorderly  person  "  (5  Geo.  iv.  c.  83,  s.  3).  They  were  first 
made  to  take  out  a  licence  in  1697  "for  a  further  provision  for  payment 
of  the  interest  of  the  transport  debt  for  the  reducing  of  Ireland  "  (8  &  9 
Will.  III.  c.  25),  and  have  ever  since  been  more  or  less  in  touch  with  the 
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revenue.  Until  1871  they  were  dealt  with  under  the  same  Acts,  but  in 
that  year  they  were  divided  into  two  classes,  viz.,  those  trading  with  and 
those  trading  without  a  beast  of  burden,  and  the  law  relating  to  them 
has  been  consolidated  by  the  Hawkers  Act,  1888,  and  the  Pedlars  Acts, 
1871  and  1881. 

See  the  law  as  to  hawkers  fully  dealt  with  under  Excise — 
Hawkers. 

By  the  Pedlars  Act,  1871,  34  &  35  Vict.  c.  96,  the  term  "pedlar'* 
in  that  Act,  if  not  inconsistent  with  the  context,  means  any  hawker, 
pedlar,  petty  chapman,  tinker,  caster  of  metals,  mender  of  chairs,  or 
other  person  who,  without  any  beast  bearing  or  drawing  burden,  travels 
and  trades  on  foot,  and  goes  from  town  to  town,  or  to  other  men's 
houses,  carrying  to  sell,  or  exposing  for  sale,  any  goods,  etc.,  or  procuring 
orders  for  goods,  etc.,  immediately  to  be  delivered,  or  selling  or  offering 
for  sale  his  skill  in  handicraft  (s.  3).  To  carry  about  a  missionary- 
basket  and  sell  the  contents  for  the  benefit  of  a  charity,  is  not  trading 
within  the  section  {Gregg  v.  Smith,  1873,  L.  R.  8  Q.  B.  302). 

A  pedlar  does  not  require  a  licence,  but  he  must  hold  a  five-shillings 
certificate  in  the  form  specified  in  Sched.  II.  of  the  Act,  which  remains 
in  force  for  one  year  only  from  the  date  of  issue  (ss.  4,  5),  and  is  not 
assignable  (ss.  10, 11).  Forms  of  application  for  a  certificate  are  supplied 
gratis  at  every  police  office  (s.  9),  and  the  certificate  is  granted  by  the 
chief  officer  of  police  of  the  district  in  which  the  applicant  has  resided 
during  one  month  previous  to  his  application,  on  such  officer  being  satis- 
fied that  he  is  above  seventeen  years  of  age,  of  good  character,  and  in 
good  faith  intends  to  trade  as  a  pedlar.  On  the  delivery  up  of  the  old 
certificate,  or  on  the  chief  officer  of  police  being  satisfied  that  it  has  been 
lost,  the  chief  officer  may  at  any  time  grant  a  new  certificate  in  the 
same  manner  as  upon  a  first  application  (s.  5,  sub-sees.  1,  6).  If  the 
chief  officer  refuse  to  grant  a  certificate,  appeal  may  be  made  to  a  Court 
of  summary  jurisdiction  (s.  15).  A  duly  certified  pedlar  may  trade  as 
such  within  any  part  of  the  United  Kingdom  (44  &  45  Vict.  c.  45,  s.  2), 
and  is  a  "licensed  hawker"  within  the  Markets  and  Fairs  Clauses  Act, 
1847,  10  &  11  Vict.  c.  14,  s.  13,  and  any  Act  incorporating  the  same 
(34  &  35  Vict.  c.  96,  s.  6),  provided  he  acts  as  a  pedlar,  and  does  not 
trade  with  a  horse  or  cart  (  Woolwich  Local  Board  of  Health  v.  Gardiner, 
[1895]  2  Q.  B.  497,  dissenting  from  Howard  v.  Lupton,  1875,  L.  R.  10 
Q.  B.  598). 

A  certificate  is  not  required  (34  &  35  Vict.  c.  96,  s.  23)  by — 

(1)  Commercial  travellers  or  other  persons  selling  or  seeking  orders 
for  goods,  etc.,  to  or  from  persons  who  are  dealers  therein,  and  who  buy 
to  sell  again,  or  selling  or  seeking  orders  for  books  as  agents  authorised 
in  writing  by  the  publishers  of  such  books ; 

(2)  Sellers  of  vegetables,  fish,  fruit,  or  victuals ; 

(3)  Persons  selling  or  exposing  to  sale  goods,  wares,  or  merchandise 
in  any  public  market  or  fair  legally  established.  As  to  the  two  last 
exemptions,  see  the  cases  cited  relating  to  hawkers  (cited  under  Excise 
— Hawkers). 

Penalties  varying  in  maximum  amount  from  five  shillings  to  £2  are 
incurred  by  any  person  who — 

(1)  Makes  a  false  representation  with  a  view  to  obtaining  a  certifi- 
cate, or  forges  or  aids  in  forging  a  certificate,  or  travels  with  or  produces 
a  forged  certificate.  In  these  cases  a  subsequent  offence  is  punishable 
with  imprisonment  in  addition  to  the  fine  imposed  on  a  first  offence  (s.  12) ; 
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(2)  Acts  as  a  pedlar  without  having  a  certificate  (s.  4) ; 

(3)  Lends  or  assigns  his  certificate  (s.  10);  or  makes  use  of  one 
granted  to  another  person  (s.  11); 

(4)  Kefuses  on  demand  to  produce  his  certificate  to,  and  allow  a  copy 
of  the  same  to  be  taken  by,  any  justice  of  the  peace,  or  any  police  officer, 
or  any  person  to  whom  he  offers  his  goods  for  sale,  or  on  whose  private 
grounds  or  premises  he  may  be  found  (s.  17);  or  refuses  to  allow  any 
police  officer  to  open  and  inspect  his  pedlar's  pack  (s.  19).  In  these 
cases  an  offender  is  further  liable  to  be  arrested  by  any  of  the  persons 
authorised  to  demand  the  production  of  his  certificate,  and  by  anyone 
acting  in  such  person's  aid  at  the  latter 's  request,  and  to  be  conveyed 
before  a  justice  of  the  peace  (s.  18). 

A  pedlar  is  liable  to  the  following  additional  penalties  on  con- 
viction— 

(1)  Of  any  offence  under  the  Act,  the  conviction  is  to  be  indorsed  on 
his  certificate  (s.  14)  ; 

(2)  Of  begging,  his  certificate  is  forfeited  (s.  16); 

(3)  Of  any  other  offence,  his  certificate  may  be  forfeited  at  the 
discretion  of  the  Court  before  which  he  is  convicted  (s.  16). 

As  to  penalties  for  peddling  tobacco,  etc.,  see  the  statutes  cited  as  to 
hawkers  (cited  under  Excise — Hawkers). 

As  to  restrictions  on  employment  of  children,  see  39  &  40  Yict. 
c.  79;  43  &  44  Vict.  c.  23;  56  &  57  Vict.  c.  51;  and  4  Edw.  vii.  c.  15 
(Ceuelty  to  Children). 

Hawking*. — The  sport  of  falconry  being  now  practically  extinct, 
does  not  call  for  treatment  in  this  work.  The  right  of  hawking  is 
still  occasionally  reserved  in  sporting  agreements.  See  Birds,  Vol.  II. 
p.  267. 

Hay. — 1.  Setting  or  attempting  to  set  fire  to  crops  or  stacks  of  hay 
is  an  indictable  offence  within  sees.  16,  17,  18  of  the  Malicious  Damage 
Act,  1861  (see  Arch.  Crim.  PL,  23rd  ed.,  661,  662).  Theft  of  hay  is 
punishable  as  larceny. 

2.  The  sale  of  hay  and  straw  in  London  and  Westminster,  and  within 
thirty  miles  thereof,  is  regulated  by  three  statutes — 36  Geo.  iii.  c.  88 ; 
4  &  5  Will  IV.  c.  21;  and  19  &  20  Vict.  c.  114— directed  against  false 
packing,  light  weight,  and  mixing  old  and  new  hay,  and  other  frauds,  in 
dealings  in  these  commodities. 

Hay  bote. — See  Estovers. 

Hayti,  Republic  of. — Area  and  Constitution. — The  Eepublic 
of  Hayti  covers  the  western  portion  of  the  island  of  the  same  name, 
which  is,  after  Cuba  {q.v.),  the  largest  island  in  the  West  Indies.  The 
remainder  of  the  island  forms  the  Dominican  Republic  {q.v.).  The  area 
of  the  Republic  of  Hayti  is  about  9200  square  miles — somewhat  larger 
than  Wales.  Hayti  was  discovered  in  1492  by  Columbus.  Within  little 
more  than  a  decade  the  aborigines  were  exterminated  by  the  Spaniards, 
and  their  place  filled  by  negro  slaves.  In  1697,  under  the  Peace  of 
Ryswick,  France  obtained  possession  of  the  western  part  of  the  island ; 
but  at  the  close  of  the  next  century  the  coloured  population  exter- 
minated the  Europeans  and  proclaimed  their  independence  (January  1, 
1804).     For  a  time,  under  President  Boyer,  the  whole  island  was  united 
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as  one  republic,  but  in  1843  the  eastern  or  Spanish  portion  became  the 
Dominican  Kepublic. 

Under  the  Constitution  of  October  9,  1889  (Hertslet's  State  Papers, 
vol.  Ixxxi.  p.  64),  the  Republic  of  Hayti  consists  of  a  President,  a  Senate, 
and  a  Chamber  of  the  Communes. 

The  republic  is  divided  into  sixty-nine  communes,  each  of  which  elects 
for  three  years  one  member  of  the  Chamber  by  direct  popular  vote. 
The  Senate  of  thirty-nine  members  is  elected  for  six  years  by  the 
Chamber  of  Communes  from  a  list  made  out  partly  by  the  President 
and  partly  by  the  electors.  The  President  is  elected  for  seven  years  by 
the  two  Chambers  jointly. 

Application  of  British  Statutes. — The  republic  has  acceded  to  the 
l^erne  Copyright  Convention,  and  also  to  the  Additional  Act  of  Paris 
of  1896,  and  British  Copyright  Regulations  with  Hayti  are  accordingly 
regulated  by  Orders  in  Council  (St.  R.  &  0.,  Rev.  1904,  vol.  ii.,  "  Copy- 
right," pp.  1,  18). 

Extradition  (q.v.)  is  provided  for  by  the  Treaty  of  December  7,  1874 
(ibid.,  vol.  v.,  "Fugitive  Criminal,"  p.  120). 

The  republic  has  adopted  the  British  rules  for  tonnage  measurement, 
and  accordingly  it  is  provided  by  Order  in  Council  (ibid.,  vol.  viii., 
"  Merchant  Shipping,"  p.  8),  that  ships  of  Hayti  need  not  be  remeasured 
in  any  port  or  place  in  His  Majesty's  Dominions. 

Hcadborough  —Tithing    Man  —  Borsholder.  — 

The  origin  of  petty  constables  is  by  some  (1  Black.  Com.,  355)  traced 
to  the  statute  of  Winton  (13  Edw.  i.  st.  2,  c.  6)  and  explained  on  the 
ground  that  the  high  constables  under  that  Act  required  local  deputies 
or  subordinates.  The  Act  created  a  duty  as  to  watch  and  ward  for 
towns,  which  corresponded  to  the  duty  of  constables  as  to  fortresses, 
and  is  recognised  as  devolving  in  boroughs  on  wardens  of  the  wards 
(custodes  a  quocmique  vice  bitrgi),  and  elsewhere  on  the  franci  plegii  or 
decennarii  (4  Seld.  Soc.  Publ.  80),  i.e.  on  the  tithing  man.  There 
existed  before  1285  for  the  purposes  of  view  of  frankpledge  (or  frith 
borgh)  persons  who  are  described  as  head  boroughs  or  borrow  heads, 
borsholders  (  =  borgh 's  alders),  tithing  men  or  chief  pledges  (capitales 
■plegii),  who  were  elected  in  the  Court  leet,  and  were  responsible  for 
the  register  and  peace  and  order  of  their  frankpledge,  tithing,  or  towns- 
ship.  And  it  is  difficult  to  trace  any  reference  to  parish  constables  prior 
to  1328  (2  Edw.  iii.  c.  3),  where  they  are  classified  with  "  borgh  alders." 
In  the  thirteenth  century  treatise  on  Courts  Baron  (4  Seld.  Soc.  Publ.) 
these  common-law  officers  are  often  mentioned,  but  a  constable  is  not ; 
and  in  such  select  pleas  from  manorial  Courts  (2  Seld.  Soc.  Publ.)  and 
selections  from  the  Coroners'  Rolls  (9  Seld.  Soc.  Publ.)  abundance  of 
evidence  is  given  of  the  mediasval  status  of  tithing  men  with  reference 
to  manorial  jurisdictions  and  the  emergence  of  the  constable.  On  the 
creation  of  the  commission  of  the  peace  the  functions  of  these  common- 
law  officers,  and  the  Courts  which  they  attended,  seem  slowly  to  have 
given  way  to  the  constable  and  the  Courts  of  the  justices,  and  frank- 
pledge disappeared  before  articles  of  the  peace.  And  while  in  the  United 
States  the  office  of  tithing  man  continues  in  use  as  a  parochial  office,  in 
England  these  offices  have  gradually  disappeared  or  merged  in  the  office 
of  constable  of  parish  or  hundred,  with  the  decay  of  frankpledge, 
tithings,  hundreds,  etc.,  Courts  leet,  and  the  supersession  of  the 
common-law  township  by  the  ecclesiastical  parish.    But  what  are  known 
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as  the  common-law  powers  of  a  constable  seem  to  have  been  historically 
derived  from  the  powers  of  these  ancient  officers.  The  latest  enactments 
which  speak  of  them  as  extant  are  the  Indictable  Offences  Act,  1848, 
0.  42,  s.  10,  and  the  Summary  Jurisdiction  Act,  1848,  c.  43,  s.  3.  See 
Constable;  Police). 

[AuthoHties. — Burn,  Justice,  17th  ed.,  tit.  "  Constable;"  Hawk.,  P.  C, 
bk.  ii.  c.  10 ;  Dal  ton.  Country  Justice,  c.  28 ;  Pollock  and  Maitland,  Hist. 
Eng.  Laiv,  i.  542-558.] 

Hea.ringC  (before  Justices). 

1.  At  Quarter  Sessions  any  two  justices  in  the  commission  are  a 
quorum  to  hear  and  determine  any  indictment  or  appeal  (see  Commission 
OF  THE  Peace.    As  to  the  procedure  on  the  hearing  see  Quarter  Sessions). 

2.  The  judicial  hearing  of  cases  before  justices  out  of  Quarter  Sessions 
is  of  two  kinds : — 

{a)  Preliminary  inquiry  as  to  an  indictable  offence,  which  is  regulated 
in  the  main  by  the  Indictable  Offences  Act,  1848,  11  &  12  Vict.  c.  42. 
This  may  be  held  by  a  single  justice  at  a  place  which  is  not  an  open  Court 
(1848,  c.  42,  s.  19).  It  was  at  one  time  considered  that  the  inquiry  fell 
within  sec.  20  of  the  Summary  Jurisdiction  Act,  1879,  and  that  sec.  19 
of  the  Act  of  1848  was  superseded  by  that  enactment ;  but  the  present 
opinion  is  that  the  earlier  enactment  continues  in  full  force  (see  Douglas, 
iSummary  Jurisdiction  Procechtre,  8th  ed.,  p.  155).  The  person  accused 
must  be  present  at  every  stage  of  the  hearing ;  but  it  is  not  necessary 
that  it  should  be  confined  to  the  matter  specified  in  any  information, 
summons,  or  warrant,  nor  even  that  he  should  have  been  brought  before 
the  justice  by  any  regular  legal  process  {R.  v.  Hughes,  1879,  4  Q.  B.  D. 
614).  The  accused  may  be  defended  by  solicitor  or  counsel  (1848,  s.  17). 
The  procedure  is  to  read  the  information,  if  any,  or  to  state  the  charges 
(if  the  accused  is  present  on  arrest  without  warrant,  or  voluntarily 
without  process),  to  take  the  evidence,  examination,  and  cross-examina- 
tion of  the  witnesses  for  the  prosecution,  which  is  taken  down  by  the 
justice's  clerk,  and  when  complete  read  over  to  and  signed  by  the 
witnesses.  When  this  is  complete,  the  justice,  if  there  is  a  case  to  be 
answered,  gives  the  accused  the  statutory  Caution,  and  as  he  is  now 
a  competent  but  not  compellable  witness  on  his  own  behalf,  may  add : 
"  You  are  entitled  but  not  bound  to  give  evidence  on  oath  on  your  own 
behalf."  Then  the  statement,  if  any,  of  the  defendant  is  to  be  made  and 
taken  down,  and  the  evidence  of  himself  or  any  witnesses  for  the  defence 
is  taken  in  the  same  way  as  that  for  the  prosecution,  and  when  the  depo- 
sitions are  completed  the  justice  commits  the  accused  for  trial  if  he 
thinks  the  case  one  proper  for  a  jury,  or  discharges  him  if  the  case 
appears  unsubstantial. 

The  justice  may  adjourn  the  inquiry  and  remand  the  accused  from 
time  to  time.  But  the  remands  must  not  exceed  eight  clear  days  if  the 
accused  is  in  custody  (1848,  c.  42,  s.  21 ;  B.  v.  Evans,  1890,  62  L.  T. 
570),  except  in  cases  where  the  remand  is  for  the  purpose  of  dealing 
summarily  with  an  indictable  offence,  when  the  remand  may  be  till 
the  next  sitting  of  a  Petty  Sessional  Court.  If  the  remand  is  for 
more  than  two  days  it  must  be  by  order  in  writing.  On  a  committal 
for  trial  the  prosecutor  and  the  witnesses  for  the  prosecution  and  for 
the  defence  (other  than  witnesses  to  character  only),  and  the  defendant 
if  admitted  to  bail,  are  bound  over  to  attend  the  Court  at  which  the 
indictment  is  to  be  tried  (see  Bail). 
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Where  by  reason  of  the  character  of  the  offence  or  the  youth  of  the 
accused  an  indictable  offence  may  be  tried  summarily,  tlie  proceedings 
are  conducted  under  the  Summary  Jurisdiction  Acts  (see  1879,  c.  42, 
ss.  11-15).  Conversely,  where  by  reason  of  a  special  statute,  or  the 
amount  of  punishment  which  can  be  inflicted,  a  person  prosecuted  under 
the  latter  Acts  can  elect  to  be  tried  on  indictment,  the  Court  must 
inform  him  of  his  right,  and  if  he  so  elect,  the  procedure  before  justices 
is  that  of  the  Indictable  Offences  Act  {B.  v.  Cockshott,  [1898]  1  Q.  B. 
582). 

(b)  Summary  Trial. — Under  the  Sunmiary  Jurisdiction  Acts,  except- 
ing in  cases  where  arrest  without  warrant  is  legal,  accused  must  be 
brought  before  the  Court  by  a  warrant  or  summons  founded  on  an 
information,  which  should  not  contain  more  than  one  matter  of  com- 
plaint (1848,  c.  43,  s.  10;  Glen's  Summary  Jurisdiction  Acts,  8th  ed., 
46-52).  The  trial  must  be  in  open  Court,  before  a  Petty  Sessional  Court 
consisting  of  two  justices,  present  and  acting  together,  or  one  stipendiary 
magistrate,  or  in  the  city  of  London  of  one  alderman  (1848,  c.  43,  s.  12 ; 
1S79,  c.  49,  ss.  20,  29;  1889,  c.  63,  s.  13  (11)).  One  justice  may,  however, 
hear  in  open  Court  where  so  empowered  by  the  statute  on  which  the 
information  or  complaint  is  founded.  A  single  unpaid  justice  sitting 
alone  in  a  Petty  Sessional  Court-house  may  not  impose  imprisonment  for 
more  than  fourteen  days,  nor  a  fine  exceeding  20s.,  and  the  same  limits 
are  imposed  on  Courts  of  summary  jurisdiction  sitting  in  an  occasional 
Court-house  (1879,  c.  49,  s.  20  (7)).  It  is  not  essential  for  the  defendant 
to  be  present,  except  where  an  indictable  offence  is  being  summarily 
tried,  and  he  may,  whether  present  or  not,  be  represented  l)y  solicitor 
or  counsel  (1848,  c.  43,  s.  12 ;  Bessell  v.  Wilson,  1852,  22  L.  J.  M.  C.  94). 
The  procedure  is  to  read  the  information,  if  any,  or  state  the  charge,  to 
the  defendant,  and  ask  the  defendant  if  he  is  guilty  or  not  guilty  (1848, 
c.  43,  s.  14).  If  he  says  the  latter,  the  evidence  for  the  prosecution  is 
taken,  examination  and  cross-examination.  Minutes  of  the  evidence 
may  be  taken  by  the  clerk,  and  in  cases  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  ought  to  be  taken  (see  Desertion).  If  the 
evidence  shows  an  offence  other  than  that  originally  charged,  the  proper 
course  seems  to  be  to  dismiss  the  first  charge  and  insist  on  a  fresh 
information;  but  usually  an  adjournment  is  granted  if  the  defendant 
desires  it,  but  the  defendant  must  have  clearly  stated  to  him  the 
charge  on  which  the  final  determination  is  to  be  made.  It  is  a  common 
practice,  but  one  of  doubtful  legality,  to  hear  two  or  more  summary 
charges  together,  and  decide  on  all  after  hearing  the  evidence  on  each 
{Hamilton  v.  Walker,  [1891]  2  Q.  B.  25). 

3.  LiccTising  Matters. — As  to  the  proceedings  of  justices  in  licensing 
matters,  see  Licensing. 

Hearsay. — As  to  the  circumstances  under  which  "hearsay" 
evidence  is  admissible  in  Courts  of  justice,  see  Admissions  ;  Confession  ; 
Declahations  of  Deceased  Persons  ;  and  Evidence,  where  the  general 
law  on  the  subject  is  discussed. 

ft    Hedg^Cbotc— See  Estovers. 

Heimatlosen  (German). — Those  without  a  home,  used  on  the 
Continent  to  describe  persons  without  a  nationality,  ^J>e7^e.9'rm^  sine 
civitate.    Several  continental  States,  and  chiefiy  Switzerland,  from  whose 
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institutions  the  term  has  been  borrowed,  have  endeavoured  in  their 
more  recent  enactments  to  provide  against  persons  having  no  nation- 
ality. Thus  in  France  (under  the  new  Law  of  Nationahty,  Civil  Code, 
art.  19),  in  Portugal  (Civil  Code,  art.  23,  s.  4),  and  in  Italy  (Civil  Code,  art. 
14),  a  woman  marrying  a  foreigner  only  loses  her  nationality  of  origin  pro- 
vided she  acquires  that  of  her  husband.  In  Belgium  (Law  of  June  8, 
1870,  on  the  Mihtia)  and  in  Roumania  (Law  of  March  5,  1876)  persons 
without  any  or  of  an  uncertain  nationality  are  liable  to  do  military 
service,  though  they  thereby  do  not  acquire  Belgian  or  Roumanian 
nationality  (see  Weiss,  Droit  Inter.  PrivS,  Paris,  1894,  vol.  i.  p.  22). 

In  the  French  Civil  Code,  again  (art.  8),  all  persons  born  in  France 
of  unknown  parents,  or  of  parents  ivJiose  nationality  is  icnknown,  are 
declared  to  be  French  citizens. 

Heir;  Hci  rs. — Heir  "in  the  legal  understanding  of  the  common 
law  implies  that  he  is  ex  justis  nnptiis  procreatus  for  liceres  legitimi's  est 
quern  nuptice  demotistrant,  and  is  he  to  whom  lands,  tenements,  or  heredit- 
aments by  the  act  of  God  and  right  of  blood  do  descend  of  some  estate 
of  inheritance  "  (Co.  Litt.  s.  Ih).  Hence  the  maxims — (1)  That  a  bastard 
is  "  nullius  filius "  and  therefore  cannot  be  an  "  heir ; "  (2)  "  Solus 
Deus  hcTTcdem  facere  potest  non  homo ; "  and  (3)  "  Nemo  est  lieres 
viventis."  The  second  maxim  differentiates  the  "  heir  "  of  English  law 
from  the  "  heir  "  of  the  civil  law,  for  the  title  of  the  latter  might  arise 
by  devise ;  the  former,  on  the  other  hand,  could  derive  it  only  by  right 
of  blood.  The  third  maxim  explains  itself ;  so  long  as  the  ancestor 
is  alive  he  who  would  on  the  death  of  such  ancestor  be  his  heir  can  at 
most  be  an  heir-apparent  or  heir-presumptive.  This  leads  us  at  once 
to  the  classification  of  heirs. 

1.  Heir-Apparent. — He  who,  provided  he  survives  the  ancestor,  must 
succeed  to  the  inheritance,  his  right  to  which  is  therefore  indefeasible, 
e.g.  the  eldest  or  only  son. 

2.  Heir-Presumptive. — He  who,  upon  the  death,  if  it  were  immediate, 
of  the  ancestor  must  succeed  to  the  inheritance.  His  right  is  defeasible 
by  the  birth  of  another  person  more  nearly  related  to  the  ancestor,  c/j. 
a  brother  whose  presumptive  right  may  be  defeated  by  the  birth  of  a 
son,  or  a  daughter  whose  presumptive  right  may  be  defeated  by  the  like 
event. 

3.  Heir-at-Laiv. — Heir :  he  who  by  the  common  law  of  England  (as 
distinguished  from  special  customs)  after  the  death  of  the  ancestor  has 
the  right  to  the  inheritance.  ["  A  man  cannot  at  his  decease  have  more 
than  one  heir."  Co-heiresses  are  in  point  of  law  only  one  heir,  Lindley, 
L.J.  {Evans  v.  Evans,  1892,  2  Ch.  p.  185).] 

4.  Customary  Heir. — The  heir  to  copyhold  estates.  The  customary 
heir  is  generally  identical  with  the  heir-at-law  unless  there  be  proved  a 
particular  custom  to  the  contrary.  Of  such  particular  customs  may  be 
instanced — 

i.  BOROUGH-ENGLISH :  whereby  the  youngest  son  inherits  his  father's 

lands  (sometimes  called  ultimogeniture). 
ii.  Gavelkind  :  whereby  all  the  sons  inherit  as  coparcencers  (see 

Parceners)  their  father's  lands. 

5.  Heir  Special. — He  who  is  not  heir-at-law  (i.e.  at  common  law) 
but  by  special  custom  as  above  [or  heir  to  an  estate  tail,  and  together 
constitute  his  heir]. 
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The  title  of  the  heir  derived,  as  has  been  said,  by  right  of  blood  is 
called  title  by  descent.  Title  by  descent  is  subject  to  and  governed  by 
certain  rules.     See  Inheritance. 

Heirs  as  a  Word  of  Limitation :  Heirs  of  the  Body. — The  word 
"  heirs  "  used  to  be  necessary  in  a  limitation  in  order  to  create  an  estate 
in  fee-simple.  "  If  a  man  would  purchase  lands  or  tenements  in  fee- 
simple  it  behoveth  him  to  have  these  words  in  his  purchase,  *  To  have 
and  to  hold  to  him  and  to  his  heirs ; '  for  these  words  make  the  estate 
of  inheritance  "  (Co.  Litt.  s.  1).  Words  like  "  to  him  and  his  assigns  for 
ever  "  gave  him  but  an  estate  for  life.  Similarly,  in  order  to  create  an 
entail,  the  word  "  body  "  or  some  other  "  words  of  procreation  "  (2  Black, 
Com.,  114)  defining  more  closely  the  class  of  heirs  were  necessary  in 
a  deed.  The  insertion  of  these  technical  words  of  procreation  to  create 
an  estate  tail  was  not,  however,  necessary  in  wills ;  and  in  three 
main  classes  of  cases  the  word  "  heirs  "  has  been  interpreted  by  the 
Courts  so  as  to  liave  the  more  restricted  meaning  of  "  heirs  of  the  body." 
These  are — 

(1)  Where  the  word  "heirs"  is  followed  by  the  words  "lawfully 
begotten."  A  devise  to  J.  H.  and  his  heirs  lawfully  begotten  for  ever 
has  been  held  to  give  J.  H.  an  estate  tail  only  {Nanfan  v.  Legh,  1816, 
7  Taun.  85 ;  17  B.  E.  453 ;  Good  v.  Good,  1857,  7  El.  &  Bl.  295).  Note, 
however,  that  the  important  word  is  "  begotten,"  being  practically  a 
word  of  procreation ;  a  devise  to  A.  and  his  lawful  heirs  gives  A.  the 
fee-simple  {Mattheivs  v.  Gardiner,  1853,  17  Beav.  254 ;  51  E.  E.  1031). 
See  Lawfully  Begotten. 

(2)  Where  the  original  limitation  is  followed  by  a  gift  over  on  failure 
of  issue  at  any  time.  A  devise  to  "  A.  and  his  heirs  and  assigns  for  ever," 
followed  by  a  gift  over  after  his  decease  without  issue,  has  been  held  to 
give  A.  an  estate  tail  only  {Greemoood  v.  Verdon,  1853,  1  Kay  &  J.  74; 
69  E.  E.  375 ;  Biss  v.  Smith,  1857,  2  H.  &  K  105). 

(3)  Where  a  devise  to  A.  and  his  heirs  is  followed  by  a  gift  over  on 
A.'s  death  without  issue  to  B.,  and  B.  is  capable  of  being  A.'s  heir.  In 
this  case  A,  has  been  held  to  have  but  an  estate  tail,  for  otherwise  the 
gift  to  B.  could  never  possibly  take  effect  {Nottingham  v.  Jennings,  1700, 
1  P.  Wms.  24;  24  E.  E.  279;  Be  Wangh,  [1903]  1  Ch.  745). 

The  cases  on  this  subject  are  collected,  and  rules  deduced  therefrom, 
in  Hawkins  on  The  Construction  of  Wills,  pp.  175-177 ;  see  also  Theobald 
on  Wills,c3i^.  xxix.  (iii.),  pp.  341  et  sqq.,  4th  ed.;  pp.  398  et  sqq.,  6th  ed.  But 
now  the  law  as  to  the  necessity  of  words  of  limitation  in  wills  is  governed 
by  the  Wills  Act,  1837,  which  enacts  as  to  wills  made  after  the  passing  of 
the  Act,  that  where  any  real  estate  shall  be  devised  to  any  person  without 
any  words  of  limitation,  such  devise  shall  be  construed  to  pass  the  fee- 
simple  or  other  the  whole  estate  or  interest  which  the  testator  had  power 
to  dispose  of  by  will  in  such  real  estate,  unless  the  contrary  intention 
shall  appear  by  the  will  (7  Will.  iv.  and  1  Vict.  26,  s.  28). 

Some  of  the  rules  of  interpretation  for  wills  above  mentioned  have 
been  applied  or  adapted  to  the  interpretation  of  deeds ;  and  in  certain 
limitations  the  words  "  of  his  body  "  have  been  supplied  by  the  context 
or  implication  after  the  word  "  heirs."  The  cases  are  collected  in  Norton 
on  Deeds,  pp.  308  et  sqq.  Now,  however,  the  Conveyancing  Act,  1881, 
provides  as  to  deeds  executed  after  the  Act  that  it  shall  be  sufficient 
in  the  limitation  of  an  estate  in  fee-simple  to  use  the  words  "  in  fee- 
simple  "  without  the  word  "  heirs,"  and  in  the  limitation  of  an  estate  tail 
to  use  the  words  "  in  tail "  without  the  words  "  heirs  of  the  body  "  (44  & 
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45  Vict.  c.  41,  s.  51).  That  the  use  of  the  word  "heirs"  as  a  word  of 
limitation  and  not  as  a  word  of  purchase,  i.e.  to  give  an  estate  of  inherit- 
ance to  the  ancestor,  and  not  to  give  any  separate  estate  to  the  heir, 
is  its  primary  use  in  the  eye  of  the  law,  is  best  evidenced  by  the  old 
rule  of  law  known  as  the  rule  in  Shelley's  Case,  viz. :  "  Where  the  ancestor 
takes  an  estate  in  freehold,  and  in  the  same  gift  or  conveyance  an  estate 
is  limited  either  mediately  or  immediately  to  his  heirs  or  the  heirs  of  his 
body,  the  word  heirs  is  a  word  of  limitation  and  not  of  purchase ;  so 
that  the  ancestor  takes  the  whole  estate  comprised  in  the  term,  that  is 
to  say,  in  the  first  case  an  estate  in  fee-simple,  in  the  second  an  estate  in 
fee-tail"  (1  Co.  Hep.,  93;  76  E.  R.  206;  Tudor's  L.  C.  E.  P.,  4th  ed.; 
Foxwell  V.  Van  Grutten,  [1897]  A.  C.  658). 

The  rule,  it  may  be  mentioned,  is  of  much  greater  antiquity  than  the 
case  from  which  it  derives  its  name,  and  is  so  called  merely  from  the 
fact  that  it  was  quoted  in  the  argument  to  Shelley  s  Case.  The  requisites 
for  the  application  of  it  are — (1)  A  limitation  of  a  prior  estate  of  free- 
hold to  the  ancestor;  (2)  an  ultimate  estate  in  remainder  to  the  heirs; 
(3)  both  the  estates  to  arise  under  the  same  instrument ;  (4)  the  estates 
limited  must  be  both  legal  or  both  equitable  (Venables  v.  Morris,  1797, 
7  T.  R.  342 ;  4  R.  R.  455 ;  In  re  Wynch,  1854,  5  De  G.,  M.  &  G.,  188 ; 
43  E.  R.  842 ;  and  see  In  re  Wliite  &  Hindles  Contract,  1877,  7  Ch.  D. 
201 ;  Be  Youmans,  [1901]  1  Ch.  720). 

It  must  be  remembered  as  to  requisite  (1)  that  it  is  satisfied  by  an 
estate  pur  autre  vie,  or  indeed  any  estate  for  life  subject  or  not  to  a  con- 
ditional limitation  (see  Estates).  And  as  to  requisite  (2)  that  the 
addition  to  the  word  "  heirs  "  of  further  words  of  limitation  to  their  heirs 
makes  no  difference  if  these  words  are  of  the  same  import  and  extent  as 
those  first  introduced  (e.g.  heirs  and  their  heirs ;  heirs  male  .  .  .  heirs 
male).  The  rule  applies  to  copyholds  as  well  as  freeholds ;  nor  is  there 
any  difference  to  be  made  between  deeds  and  wills  in  the  principles  that 
govern  its  application  (see  In  re  White  &  Hindles  Contract,  ubi  supra) ; 
nor  is  such  application  excluded  by  a  power  of  appointment  given  to  the 
life  tenant  {Bichardson  v.  Harrison,  1885,  16  Q.  B.  D.  85).  It  does  not, 
however,  apply  to  executory  trusts.  For  a  full  discussion  of  the  rule  in 
Shelley's  Case,  see  Challis,  Beal  Property,  2nd  ed.,  cap.  xiii. 

In  certain  cases,  however,  such  an  intention  may  be  gathered  from 
the  context  as  to  justify  the  construction  of  "  heir  "  as  a  word  of  purchase 
and  not  a  word  of  limitation ;  the  most  notable  example  is  the  rule  in 
Archers  Case,  1  Co.  Bep.,  66,  to  the  effect  that  words  of  limitation  added 
to  the  word  "  heir  "  make  the  latter  word  a  word  of  purchase,  viz.,  by  a 
limitation  to  A.  for  life  followed  by  a  remainder  to  his  heir  or  heiress, 
and  his  or  her  heirs  and  assigns  for  ever,  A.  takes  a  life  estate  only  with 
a  limitation  by  purchase  to  the  person  who  at  A.'s  death  would  answer 
the  description  of  his  heir  or  heiress  at  law  in  fee-simple  (Greaves  v. 
Sirnpson,  1864, 12  W.  R.  773  ;  33  L.  J.  Ch.  641 ;  and  see  the  cases  therein 
cited).  It  has  been  held  also  that  the  rule  in  Shelley's  Case  has  no 
application  in  the  case  of  a  limitation  to  the  use  of  A.  and  his  assigns 
during  his  life,  followed  by  an  ultimate  limitation  to  the  use  "  of  such 
person  or  persons  as  at  the  decease  of  the  said  A.  shall  be  his  heir  or 
heirs-at-law,  and  of  the  heirs  and  assigns  of  such  person  or  persons  " — 
A.  by  such  a  limitation  taking  not  an  estate  in  fee  but  for  life  only,  with 
a  contingent  remainder  in  fee  to  the  person  or  persons  who  at  his  death 
answered  the  description  of  his  heir  or  co-heirs-at-law  (Evans  v.  Evans, 
[1892]  2  Ch.  173,  in  which  case  the  rule  in  Shelley's  Case,  and  the  rule  in 
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Archers  Case,  and  the  decisions  thereon  were  discussed  by  the  Court  of 
Appeal.  See  also  Van  Gmtten  v.  Foxwell,  [1897]  A.  C.  658 ;  66 
L.  J.  Q.  B.  745). 

Other  instances  of  "  heir  "  and  "  heirs  "  being  construed  as  words  of 
purchase  are — 

(1)  A  limitation  to  A.  with  remainder  to  his  "heir"  in  the  singular, 
which,  though  it  may  under  certain  circumstances  be  brought  within  the 
rule  in  Shelley's  Case,  is  generally  construed  as  giving  a  life  estate  only  to 
A.  and  contingent  remainder  to  his  heir  {Chambers  v.  Taylor,  1836,  2  Myl. 
&  Cr.  376 ;  40  E.  R  683 ;  45  K.  R.  94). 

[(2)  A  devise  to  "  my  right  heirs  "  is  a  devise  to  the  person  or  persons 
answering  that  description  at  the  testator's  death.  They  take  as  pur- 
chasers under  sec.  3  of  the  Inheritance  Act,  and  not  by  descent  as  before 
the  Act.  If  they  are  co-heiresses  they  take  as  joint-tenants  {Owen  v. 
Gihhons,  [1902]  1  Ch.  636).] 

(3)  Where  it  may  be  reasonably  inferred  from  the  context  that  the 
intention  was  to  use  "  heirs  of  the  body  "  as  equivalent  to  "  children,"  e.g. 
in  construing  a  limitation  to  husband  and  wife  for  life,  remainder  to  heirs 
of  the  body  of  the  husband,  and,  if  more  children  than  one,  equally 
amongst  them  as  tenants  in  common,  it  was  held  that  the  husband  did 
not  take  an  estate  tail  but  for  life  only,  and  that  the  children  took  by 
purchase  as  tenants  in  common  in  fee  in  remainder  {North  v.  Martin, 
1833,  6  Sim.  266;  58  E.  E.  593;  38  E.  E.  113). 

(4)  In  marriage  articles.     See  Heirs  of  the  Body. 

(5)  In  limitations  of  gavelkind  or  borough-English  lands  to  a  man's 
heirs,  "  heirs  "  is  taken  to  mean  the  common-law  heir.  The  latter  then 
takes  as  a  purchaser,  to  the  exclusion  of  the  customary  heir  who  would 
be  the  one  to  take  were  "  heir  "  construed  as  a  word  of  limitation  {Garland 
V.  Beverley,  1878,  9  Ch.  D.  213). 

The  designation  of  a  specified  person  by  a  testator  as  his  heir  amounts 
to  a  residuary  devise,  and  passes  the  realty  undisposed  of  by  the  will, 
and  the  words  "  I  acknowledge  X.  to  be  my  next-of-kin  and  heir-at-law 
to  all  my  real  and  personal  property  situate  at  Y."  have  been  held  to 
be  an  effectual  gift  to  X.,  who  was  in  fact  neither  heir-at-law  nor  next- 
of-kin  of  the  testator  {Parker  v.  Nickson,  1863,  1  De  C,  J.  &  S.  177 ; 
46  E.  E.  69). 

The  words  "  heir  "  and  "  heirs  "  are  often  wrongly  used  in  connection 
with  personal  property,  and  difficult  questions  of  construction  arise  as 
to  whether  the  next-of-kin  is  meant  or  the  heir-at-law  as  a  "  persona 
designata."  Their  use  in  these  cases  also  may  be  either  as  a  word  of 
purchase  or  as  a  word  of  limitation.  In  gifts  of  personalty  it  is  more 
frequently  the  former,  and  we  will  consider  that  first. 

"  Heirs  "  in  Gift  of  Personalty  used  as  a  "  Word  of  Purchaser — The 
presumption  is  that  the  heir-at-law  is  entitled  under  the  gift,  and  the 
presumption  is  made  even  stronger  when  such  gift  is  of  a  blended  fund 
of  personalty  and  realty.  The  rule  raised  by  the  presumption  applies 
whether  the  gift  be  directly  to  the  heirs  of  any  named  person,  or  whether 
it  be  in  remainder  to  such  heirs  after  a  prior  life  estate  {De  Beauvoir  v. 
De  Beauvoir,  1854,  3  H.  L.  C.  524 ;  10  E.  E.  206 ;  Smith  v.  Butcher,  1878, 
10  Ch.  D.  113). 

The  word  will  therefore  receive  this  its  ordinary  and  primary  mean- 
ing unless  such  an  intention  can  be  gathered  from  the  context  as  to  lead 
the  Court  to  infer  that  the  testator  meant  to  use  the  word  in  a  secondary 
and  less  proper  sense  as  equivalent  to  next-of-kin.    And  it  must  be  noted 
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that,  in  interpreting  heir  as  next-of-kin,  the  next-of-kin  for  this  purpose 
are  the  persons  entitled  under  the  Statutes  of  Distribution  (inchiding 
therefore  a  widow),  and  that  the  Statutes  of  Distribution  not  only 
designate  who  are  the  persons  to  take,  but  also  the  shares  in  which  they 
shall  take  {In  re  Steevens,  1872,  L.  R.  15  Eq.  110 ;  Jacobs  v.  Jacobs,  1853, 
16  Beav.  557;  51  E.  R.  895). 

The  most  frequent  instances  of  such  cases  are  substitutional  gifts,  e.fj. 
in  a  gift  to  A.  or  his  heirs,  "  heirs  "  is  construed  to  mean  the  statutory 
next-of-kin  (Jacobs  v.  Jacobs,  ubi  supra;  Parsons  v.  Parsons,  1869,  L.  R. 
8  Eq.  260 ;  In  re  Stannard,  1883,  52  L.  J.  Ch.  355).  So  in  a  devise  of 
freeholds  on  trust  after  the  death  of  the  survivor  of  several  life  tenants 
to  sell  and  divide  the  money  equally  amongst  "  their  several  heirs,"  the 
context  is  sufficient  to  show  that  children  and  not  heirs-at-law  were 
intended  {Bnll  v.  Comberbach,  1858,  25  Beav.  540 ;  53  E.  R.  744).  Other 
cases  illustrative  of  such  an  intention  gathered  from  the  context  will  be 
found  in  Theo.  Wills,  6th  ed.,  pp.  326  et  seq.). 

But  where  real  and  personal  estate  are  given  together,  and  there  is 
no  blending  of  them  into  one  fund  on  the  face  of  the  instrument,  the 
word  "  heirs  "  is  taken  to  have  a  twofold  meaning,  viz.,  heir-at-law  as 
regards  the  real  estate,  and  the  statutory  next-of-kin  as  regards  the 
personalty,  (see  Xeay  v.  Boulton,  1883,  25  Ch.  D.  212 ;  following  Wing- 
field  v.  Wingfield,  1878,  9  Ch.  D.  658,  and  distinguishing  Smith  v. 
Butcher,  supra). 

"  Heirs"  in  Gifts  of  Personalty  ttsed  as  a  "  Wo7'd  of  Zimitcction." — A 
bequest  of  personalty  to  A.  and  his  heirs  gives  A.  an  absolute  interest 
therein.  So  likewise  there  can  be  no  estate  tail  in  personalty ;  and  a 
bequest  thereof  to  A.  and  the  heirs  of  his  body  gives  A.  an  absolute 
interest  {LeventhorpeY.  Ashbie,  Rolle's  Ab.,  831,  pi.  1 ;  Tudor 's  L.  G.  B.  P., 
4th  ed.,  382 ;  In  re  Barker,  1883,  52  L.  J.  Ch.  565).  It  is  immaterial 
for  the  purposes  of  this  general  rule  that  the  income  only  is  given  to  A. 
for  life.  The  rule  has  been  stated  shortly,  that  whatever  disposition 
would  suffice  in  the  case  of  realty  to  give  an  estate  tail  in  personalty 
passes  to  the  first  taker  the  absolute  interest.  So  that  if  it  can  be 
shown  that  "  heirs  "  is  used  as  a  word  of  purchase  and  not  of  limitation, 
the  first  taker's  life  estate  will  not  be  enlarged  {In  re  Russell,  1885,  52 
L.  T.  559). 

Heirlooms. — Heirlooms,  strictly  so  called,  are  such  personal 
chattels  as  pass  on  their  owner's  death,  by  force  of  a  special  custom,  to 
his  heir,  along  with  his  inheritance,  and  not  to  his  executor  or  adminis- 
trator. Coke  says  (Co.  Litt.  185)  that  in  some  places  chattels  as  heirlooms 
(as  the  best  bed,  table,  pot,  pan,  cart,  and  other  dead  chattels  moveable) 
may  go  to  the  heir ;  and  explains  that  the  heirloom  is  due  by  custom 
and  not  by  the  common  law.  He  also  points  out  (Co.  Litt.  1855)  that  a 
devise  of  chattels,  which  are  heirlooms,  is  void.  In  Polgrenn  v.  Fcara 
(Hen.  VI.),  1  Cal.  xxxix.,  a  bill  in  Chancery  was  brought  by  the  heir 
against  the  executor  of  a  dead  Cornishman,  alleging  a  custom  in  Cornwall 
for  the  heir  to  have  the  principal  goods  of  the  deceased  (see  also  Bro. 
Abr.,  "  Discent,"  43).  The  ancient  jewels  of  the  Crown  are  heirlooms 
(Fitz.  Abr.,  "  Exors."  108;  Co.  Litt.  185)  The  owner  of  heirlooms  may 
dispose  of  them  in  his  lifetime,  though  not  by  will  (Cro.  (3)  344 ;  2  Black. 
(7om.,  429). 

There  are  also  certain  chattels  personal  which  are  said  to  be  in  the 
nature  of  heirlooms,  and  as  such  to  pass  to  the  heir  at  common  law.    Of 
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this  nature  are  things  erected  in  a  church  in  honour  of  a  dead  person,  as 
the  coat  armour  or  other  ensigns  of  honour  of  a  nobleman,  knight,  or 
esquire  (Corvens  Case,  12  Eep.  105  ;  Co.  Litt.  186).  The  garter  and  collar 
of  S.  S.  of  a  deceased  knight  have  been  held  to  be  things  of  the  same 
kind  (Uarl  of  NortlmmherlancU s  Case,  26  Eliz.,  Owen,  124).  And  the 
same  was  said  in  the  well-known  suit  for  delivery  up  of  the  Pusey  horn 
{Puseij  V.  Puseij,  1684,  1  Vern.  273;  23  E.  K.  465),  of  an  ancient  horn 
where  the  land  is  held  by  cornage.  Deed  boxes  containing  the  title- 
deeds  of  land  appear  to  be  another  instance  (Wentworth,  Office  of  Exor., 
156,  157,  14th  ed.). 

In  popular  language  the  term  "heirloom"  is  generally  applied  to 
plate,  pictures,  furniture,  or  other  articles,  which  have  been  assigned  by 
deed  of  settlement  or  bequeathed  by  will  to  trustees,  in  trust  to  permit 
the  same  to  be  used  and  enjoyed  by  the  persons  for  the  time  being  in 
possession,  under  the  settlement  or  will,  of  the  mansion-house  in  which 
the  articles  may  be  placed. 

[Authorities. — See  also  1  Wms.  Uxors.,  Pt.  II.,  bk.  ii.  ch.  ii.  s.  3,  pp. 
720  sq.,  7th  ed.;  545  sq.,  10th  ed. ;  Wms.  Pers.  Prop.,  13,  14,  11th  ed. ; 
130,  409,  16th  ed.] 

Heirs  and  Assig'ns. — The  addition  of  the  word  assigns 
to  the  word  "heirs,"  though  now  of  no  value  for  practical  purposes, 
originated  with,  and  is  the  evidence  of,  an  attempt  (made  before  the 
Statute  Q^iia  Uviptores  and  in  the  time  of  subinfeudation)  to  give  the 
tenant  in  fee  ampler  powers  of  alienation,  by  depriving  the  lord  of  his 
right  of  escheat.  It  was  then  the  accepted  opinion  that  if  a  tenant  in 
fee — holding  to  himself  and  his  heirs — alienated,  such  alienation  could 
be  validly  made  only  for  such  time  as  heirs  of  the  tenant  existed.  Upon 
failure  of  such  heirs  the  new  grantee's  estate  escheated  to  the  lord. 
The  grantee  by  subinfeudation,  in  fact,  held  during  the  life  of  the  heirs 
of  the  original  tenant  only.  To  counteract  this  there  arose  a  new  kind  of 
grant,  viz.,  lands  were  granted  not  only  to  A.  and  his  heirs,  but  to  A.,  his 
heirs,  and  assigns.  "  If  the  tenant  under  such  a  gift  assigned  his  land  to 
another  in  fee,  the  latter  and  his  heirs  had  the  right  to  hold  the  land  on 
failure  of  the  former's  heirs  as  tenants  of  the  former's  lord,  who  was  by 
his  original  gift  bound  to  warrant  quiet  possession  to  the  assigns  as  well 
as  the  heirs  of  his  donee"  (Williams,  Peal  Property,  17th  ed.,  p.  68). 
By  the  Statute  Quia  Emptor es  (18  Edw.  I.  c.  1)  every  tenant  in  fee  was 
enabled  to  substitute  another  in  his  place  to  hold  to  himself  and  his 
heirs  whether  the  original  grant  had  or  had  not  been  to  the  first 
tenant,  his  heirs,  and  assigns  (see  Pollock  and  Maitland's  Hist.  Eng, 
Laiv,  vol.  ii.  pp.  14  and  16 ;  Williams,  Peal  Property,  20th  ed.,  pp.  69 
ct  sqq.). 

[The  word  "  assigns  "  is  not  a  word  of  limitation ;  it  only  imports 
that  a  man  takes  an  assignable  estate  (Osborne  v.  Powlett,  1880,  13 
Ch.  D.  774).  A  devise  (after  a  preceding  devise)  on  the  death  of  the 
survivor  of  four  sons  to  the  heirs  and  assigns  of  the  survivor  will  not  be 
construed  as  giving  a  power  of  appointment.  The  limitation  means  "  to 
the  heirs  of  the  survivor  and  their  assigns  "  {Milman  v.  Lane,  [1901] 
2  K.  B.  745).  The  word  "  heirs  "  alone  gives  the  fee,  and  where,  if  it 
were]  used  alone  it  would  have  made  a  gift  substitutional,  the  addition 
of  the  word  "  assigns  "  will  rebut  the  presumption,  so  that  in  a  gift  to 
A.  or  his  heirs  or  assigns,  the  words  "  heirs  or  assigns  "  will  be  treated 
as  words  of  limitation,  and  A.  will  take  absolutely  {In  re  Walton,  1856, 
VOL.  VI.  34 
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8  De  a,  M.  &  G.  173 ;  44  E.  R.  356 ;  see  also  the  case  of  Broohman  v. 
Smith,  1871,  L.  R.  6  Ex.  291 ;  1872,  L.  E.  7  Ex.  271).     See  Heir. 

Heirs  of  the  Body. — These  words  were  before  the  Con- 
veyancing Act,  1881,  necessary  to  create  an  estate  tail.  See  Heir  for 
the  effect  of  these  words  and  their  equivalents,  also  Estates  of 
Inheritance. 

The  only  kind  of  estate  tail  to  create  which  the  words  "  heirs  of  the 
body"  were  not  necessary  was  an  estate  in  franhmarriage,  the  word 
"  frankmarriage  "  not  only  ex  vi  termini  creating  the  inheritance  if  used 
in  the  gift,  but  also  limiting  it  so  as  to  make  the  donees  tenants  in  tail 
special.     See  Frankmarriage. 

Heirs  of  the  body  is  in  marriage  articles  often  construed  as  "the 
first  and  other  sons,"  and  the  settlement  is  made  on  them  successively 
in  tail — otherwise  the  manifest  intention  of  the  parties,  viz.,  to  make 
provision  for  the  issue  of  the  marriage,  might  be  defeated  by  the  parents 
{Stonor  V.  Curwen,  1832,  5  Sim.  264;  58  E.  R.  336;  35  R.  R.  156),  and 
the  rule  was  applied  by  analogy  in  the  case  of  chattels,  these  being  made 
to  vest  in  the  eldest  son. 

In  a  devise  upon  a  discretionary  trust  for  the  benefit  of  the  heirs  of 
the  body  of  E.  L.  for  the  trustees  to  educate  at  their  discretion  the  said 
heirs  and  to  pay  the  residue  to  them  as  E.  L.  might  appoint,  "  heirs  of 
the  body"  was  construed  to  mean  such  of  the  statutory  next-of-kin 
of  E.  L.  as  were  descended  from  her  {In  re  Jeaffreson,  1866,  L.  R.  2  Eq. 
276). 

A  peculiar  form  of  entail  should  be  noticed  here,  viz. :  A  devise  to 
the  heirs  of  the  body  of  A.  [including  a  devise  by  a  testator  to  the  heirs 
of  my  body  {All/ord  v.  Blake,  1873,  L.  R.  7  Ex.  339  ;  8  Ex.  160)],  confers 
•an  estate  tail  though  there  be  no  previous  estate  of  freehold  limited  to 
the  ancestor.  This  is  the  well-known  "  rule  in  Mandevilles  Case  "  (see 
Co.  Litt.  s.  2Qb).  "It  might  not  be  very  difficult  to  show  that  the 
exigency  of  the  Statute  de  Bonis,  which  peremptorily  directed  that  the 
will  of  the  donor  should  always  be  observed,  left  no  alternative  but  to 
decide  Mandevilles  Case  as  it  was  decided,  inasmuch  as  when  the  estate 
was  limited  to  the  heirs  of  a  particular  ancestor  without  any  estate  of 
freehold  limited  to  the  ancestor  himself  (either  expressly  or  by  implica- 
tion) it  was  impossible  to  effectuate  that  expressed  will  of  the  donor  .  .  . 
except  by  regarding  the  limitation  as  if  it  were  an  estate  tail  which  had 
originally  vested  in  and  descended  from  the  ancestor  himself ;  and  yet 
the  first  taker  must  take  as  purchaser  because  no  estate  did  in  fact  vest 
in  or  descend  from  the  ancestor  (per  Kindersley,  V.-C,  in  Wnght  v. 
Vernon,  1854,  2  Drew.,  at  p.  455  ;  61  E.  R.  789,  cited  in  Moore  v.  Simkin, 
1885,  31  Ch.  D.  99).  To  these  reasons  is  due  the  creation  of  this 
anomalous  kind  of  entail,  called  often  a  quasi-entail.  And  in  Moore  v. 
Simkin,  supra,  it  was  held  that  there  was  no  reason  why  the  rule  should 
be  applied  to  an  ordinary  case  where  the  limitation  is  to  heirs  general 
and  not  to  heirs  special.  See  also  on  this  rule.  Note  {e)  Jarman  on  Wills, 
5th  ed.,  p.  906. 

Heligoland.— An  island  in  the  North  Sea,  taken  by  the  British 
Government  from  the  Danes  in  1807,  and  formally  ceded  in  1814. 
During  the  British  occupation  the  island  was  under  a  Lieutenant- 
Governor  ;  the  people  retained  their  own  laws  and  customs.  There  was 
an  appeal  from  the  magistrates  to  the  Lieutenant-Governor,  and  from 
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him  to  H.M.  in  Council  (see  Siemens  v.  Heirs  of  Bufe,  1856, 11  Moo.  P.  C. 
62 ;  14  E.  R.  618).  The  sovereignty  of  Heligoland  was  ceded  by  Great 
Britain  to  the  German  Emperor  by  an  agreement  dated  July  1,  1890, 
confirmed  by  Act  of  Parliament  (53  &  54  Vict.  c.  32).  [The  propriety 
of  the  introduction  of  the  measure  was  strongly  challenged  by  consti- 
tutional lawyers  both  in  Parliament  and  out  of  it,  and  it  appears  from 
the  debates  on  the  Bill  ratifying  the  treaty  (see  Hans.,  Pari.  Debs., 
vol.  cccxlvii.,  cols.  743  et  seq.)  that  the  ministry  of  the  day  regarded  it 
as  a  measure  of  expediency  and  not  of  necessity.  See  Cession  of 
Terkitory.] 

Henceforth- — See  From;  and  Stroud,  Jud.  Diet,  s.v,  "From 
henceforth." 

He  or  they  paying'  Freight.— These  words  are  generally 
found  in  bills  of  lading  or  charter-parties  where  goods  are  shipped  by 
one  person  and  consigned  to  another  or  his  assigns,  who  are  to  pay 
freight  for  them.  The  consignees  in  such  a  case  are  liable  to  pay  the 
freight  due  if  they  receive  the  goods,  unless  on  the  face  of  the  contract 
they  are  only  agents,  for  their  receipt  of  the  goods  implies  a  contract  on 
their  part  to  pay  the  freight  {Cock  v.  Taylor,  1811, 13  East,  399  ;  12  R.  R. 
378 ;  Amos  v.  Temperley,  1841,  8  Mee.  &  W.  798 ;  58  R.  R.  876).  The 
clause  is  intended  for  the  benefit,  not  of  the  shipper,  but  of  the  master 
or  shipowner,  to  enable  him,  if  he  thinks  fit,  to  insist  on  payment  before 
delivering  the  goods ;  but  it  does  not  oblige  the  master  to  obtain  the 
freight  before  delivery,  and  consequently  the  shipowner,  if  the  consignee 
will  not  pay  the  freight  after  receiving  the  goods,  can  resort  to  the 
shipper  for  the  freight  due  under  the  bill  of  lading,  whether  there  is 
a  charter-party  or  not  (Ellenborough,  Sheyard  v.  De  Bernales,  1811,  13 
East,  565  ;  12  R.  R.  442 ;  Domett  v.  Beckford,  1833,  5  Barn.  &  Adol.  521 ; 
39  R.  R.  559 ;  over-ruling  Drew  v.  Bird,  1828,  Moo.  &  M.  156).  See  Bills 
OF  Lading  ;  Freight. 

Heralds;  Heraldry;  Heralds' College.— The  office 

and  functions  of  heralds,  the  science  or  art  of  heraldry,  and  the  College 
of  Arms,  which  was  incorporated  in  1483  by  Richard  in.,  still  survive, 
though  possessing  but  little  legal  importance ;  and  the  greater  part  of  the 
learning  connected  with  them  has  had  merely  an  antiquarian  or  quasi- 
legal  interest  since  the  end  of  the  seventeenth  century.     The  Court  of 
the  Marshal  (which  controlled  all  matters  relating  to  the  bearing  of  coat 
rmour)  never  attained  much  importance,  partly  owing  to  the  decay  of 
the  mediaeval  military  system,  and  partly  to  the  prohibitions  which  the 
i        common-law  Courts  issued  against  proceedings  brought  in  it  for  in- 
I        fringements  of  the  privileges  of  the  heralds.     The  latest  instances  of 
V,  the  employment  of  a  herald  were  in  1635,  when  Louis  xm.  sent  one 

tto  Brussels  to  declare  war  against  Spain,  and  in  1657,  when  Sweden 
declared  war  against  Denmark  by  a  herald  sent  to  Copenhagen  (Hall's 
International  Law,  1904  ed.,  p.  378).  The  last  use  made  by  England  of 
a  herald  to  declare  war  was  in  1557.  After  the  cases  of  Oldis  v.  Domvilhy 
1695,  Show.  P.  C.  58 ;  1  E.  R.  40 ;  and  BiisseVs  Case,  1692,  4  Mod.  128 
(see  also  Co.  Litt.  391),  the  conusance,  correction,  and  disposition  of 
•coats  of  arms,  and  ordering  of  funeral  pomps,  which  belonged  to  the 

L heralds,  were  taken  in  hand  by  undertakers,  seal-engravers,  carriage 
painters,  gold  and  silver  smiths,  and  others,  who  resisted  the  efforts  of 
I 


532  HEKALBS;  HERALDRY;  HERALDS'  COLLEGE 

the  authorised  heralds  to  subject  them  to  the  discipline  of  the  Marshal's 
Court ;  and  those  officers  discovered  that  the  only  remedy  left  to  them, 
whatever  it  was  worth,  was  possibly  an  action  on  the  case  for  wrong 
done  to  them  in  their  office,  a  mode  of  redress  which,  however,  they  seem 
never  to  have  risked  putting  to  the  test. 

It  appears,  from  the  cases  above  quoted,  that  the  common-law  Courts 
would  not  have  considered  themselves  entitled  to  restrain  proceedings 
in  the  Marshal's  Court  taken  for  the  purpose  of  redressing  wrongs  done 
to  the  rightful  possessors  of  arms  against  the  rules  of  honour.  As  far 
back  as  1640  a  committee  of  the  House  of  Commons  had  reported  that 
the  Earl  Marshal  could  legally  make  no  Court  without  the  constable, 
as  the  Court  had  been  by  prescription  a  joint  one;  and  this  report, 
followed  soon  after  by  the  two  cases  above  mentioned,  undoubtedly 
extinguished  the  so-called  Court  of  the  Earl  Marshal  except  for  purposes 
of  honour,  and  even  decisions  on  such  points  were  legally  unenforceable. 

The  visitations  of  the  heralds  exercising  commissions  under  the 
Great  Seal  to  examine  into  the  rights  of  all  persons  who  assumed  to 
bear  arms  ceased  after  the  year  1686,  as  the  heralds  could  no  longer 
maintain  their  authority,  enforce  their  commands,  or  punish  delinquents 
by  means  of  that  Court.  The  Courts  of  Common  Law  have  never  taken 
under  their  cognisance  the  subject-matter  of  armorial  bearings ;  and  the 
rights  thereto,  therefore,  lost  all  their  significance  in  law.  The  practical 
use  of  heraldry  now  consists  in  whatever  value  it  may  possess  of 
furnishing  proofs  in  questions  of  descents  and  pedigrees  in  cases  of 
disputed  titles  to  honours,  dignities,  and  inheritances.  (See  Armokial 
Bearings.) 

The  heralds,  from  the  time  of  the  establishment  of  the  Court  of  the 
Constable  and  Marshal,  were  the  servants  of  those  great  officers  of 
State ;  and  they  were  subject  to  the  commands  of  the  sovereign  and  his 
two  officers  in  the  discharge  of  their  respective  military  and  ceremonial 
functions,  and  in  their  jurisdiction  over  the  matter  of  armorial  bearings. 
As  to  the  time  when  heralds  were  introduced  into  England,  their 
functions  as  the  messengers  of  the  kings  in  peace  and  war,  and  orderers 
of  court,  and  other  ceremonies,  when  their  creation  passed  into  the 
hands  of  the  Earl  Marshal,  and  other  such  matters,  many  of  which  are 
extremely  obscure,  reference  must  be  made  to  the  books  which  treat 
at  large  of  heraldry  and  the  laws  of  arms.  But  at  the  incorporation 
of  Heralds'  College,  or  the  College  of  Arms,  the  Earl  Marshal  was 
placed  at  the  head  of  the  new  corporation,  and  the  division  of  the  officers 
into  Kings  of  Arms,  Heralds  of  Arms,  and  Pursuivants  was  fixed  as 
at  present ;  and  the  orders  and  statutes  drawn  up  in  1568  by  command 
of  Queen  Elizabeth,  to  be  observed  and  kept  by  the  officers  of  arms, 
recite  that  the  Earl  Marshal  had  the  nomination  or  placing  of  all  the 
king's  herald's  and  pursuivants  of  arms  into  their  several  offices,  and 
authority  to  make  orders  and  statutes  to  be  observed  and  kept  both 
in  general  and  amongst  themselves  in  regard  to  each  other.  The  officers 
then,  as  now,  were  the  three  kings  of  arms.  Garter,  Clarencieux,  and 
Norroy ;  six  heralds,  Somerset,  Chester,  Windsor,  Richmond,  Lancaster, 
and  York;  and  four  pursuivants.  Rouge  Dragon,  Portcullis,  Blue 
Mantle,  and  Rouge  Croix.  (See  Companions  (Knights  Companions) 
OF  THE  Garter.) 

Garter  was  declared  the  principal  king  of  arms,  with  pre-eminence 
over  the  others;  Clarencieux,  provincial  king  in  all  parts  of  England 
south  of  the  Trent ;  Norroy,  provincial  king  north  of  it.     No  new  arms 
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were  to  be  granted  without  the  consent  of  the  Earl  Marshal ;  but  the 
three  kings  might  jointly  give  new  crests  and  share  the  profits,  no  other 
officer  of  arms  having  any  rights  in  the  matter,  though  in  respect  of 
other  business  in  the  college  the  fees  were  shared  by  all  the  officials. 

With  the  consent  of  the  Earl  Marshal,  therefore,  the  two  provincial 
kings  grant  arms  and  crests  and  other  armorial  ensigns  within  their 
respective  provinces,  as  they  are  empowered  to  do  in  their  patents. 
The  sovereign,  however,  by  virtue  of  his  prerogative,  may  make  such 
grants,  either  to  subjects  or  foreigners,  without  the  interposition  of 
these  officers. 

Bath,  who  is  a  king  of  arms,  is  not  a  member  of  the  college ;  the 
Order  of  the  Bath  at  the  time  of  the  above  statutes  not  having  been 
constituted  (see  Bath,  Order  of),  and  there  having,  previous  to  the 
incorporation  of  the  heralds,  been  no  herald  of  that  name.  But,  by  the 
constitution  of  the  Order,  the  Bath  herald  was  made  a  king  of  arms  and 
principal  herald  of  the  parts  of  Wales. 

The  pursuivants  are  not  officers  of  arms  but  the  next  degree  under, 
being  only  in  the  state  of  the  noviciate  for  the  office  of  herald.  They 
were  the  "  followers  "  of  the  heralds,  and  acted  as  their  scribes.  For 
the  origin  of  the  pursuivants  and  their  nomenclature,  see  Edmondson's 
Heraldry,  vol.  i.  pp.  123,  124. 

Heralds,  or  pursuivants,  extraordinary  are  sometimes  created;  the 
two  at  present  being  Surrey  Herald  and  Maltravers  Herald.  One  of 
the  purposes  for  which  they  are  created  seems  to  be  to  enable  them  to 
be  promoted  to  vacancies  of  the  kings  of  arms,  or  of  the  heralds,  out 
of  the  ordinary  course. 

The  privileges  granted  to  the  heralds  by  charter  of  Edward  vi.,  and 
with  the  authority  of  Parliament,  by  which  they  were  freed  and  dis- 
charged from  all  subsidies,  tolls,  taxes,  and  customs,  as  well  as  from 
watch  and  ward  as  from  the  election  to  any  office  of  mayor,  sheriff, 
bailif!',  constable,  scavenger,  churchwarden,  or  any  other  public  office, 
are  no  longer  valuable.  In  the  modern  Acts  of  Parliament  imposing 
taxation,  such  as  the  Income  Tax  Acts,  the  Land  Tax  Acts,  and  the 
Customs  Acts,  the  privileges  of  such  corporations  and  officers  have  been 
expressly  taken  away. 

The  records  of  Heralds'  College,  which  are  kept  either  there  or  in 
the  Harleian  Library,  are  of  some  importance  as  sources  of  evidence  deal- 
ing with  peerage  claims  or  other  claims  where  pedigrees  are  in  question. 
Twelve  different  classes  of  these  documents  may  be  mentioned : — 

1.  The  visitation  books,  containing  the  arms  and  pedigrees  of  the 
nobility  and  gentry,  which  were  delivered  to  the  heralds  by  virtue  of 
their  commissions  from  the  Crown  authorising  them  to  be  made  out, 
proved,  and  delivered.  They  range  from  the  reign  of  Henry  viii.  in 
1528-29  to  the  reign  of  James  ii.  in  1686.  They  are  of  some  authority 
as  evidence  in  the  nature  of  official  records,  but  their  admissibility  has 
been  judicially  questioned.  In  the  UArmj  de  Knayth  Peerage  Case, 
1901-02  it  was  proposed  to  put  in  a  properly  examined  copy  of  a 
Heralds'  visitation  of  the  County  of  York  in  1584  to  prove  the  pedigree 
of  a  certain  family;  but  this  was  not  pressed  when  the  committee 
intimated  that  "it  was  doubtful  whether  this  document  consisted  of 
anything  more  than  what  the  families  said  about  themselves." 

These  visitation  books  cannot  in  any  sense  be  regarded  as  complete 
records  of  the  names  of  all  families  entitled  to  bear  arms  at  the  period 
at  which  they  were  compiled.     Many  persons  "  disclaimed,"  and  others 
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were  left  out  either  from  political  reasons  or  in  error,  and  even  in  some 
cases  to  save  fees  (Eylands's  Disclaimers  at  the  Heralds  Visitations). 
Many  of  the  visitation  lists  have  been  copied  and  published  by  societies 
and  individuals  (Eye's  Records  and  Record  Searching,  p.  132). 

2.  Books  containing  miscellaneous  pedigrees  and  arms,  being  entries 
made  in  the  office  as  well  during  the  time  when  visitations  were  in  use 
as  since  that  period,  and  down  to  the  present  day.  These  are  not 
"official  records,"  entitled  to  be  of  themselves  admitted  in  evidence; 
and  heralds'  books  have  been  often  rejected  on  the  ground  of  their  being 
ex  parte  statements.  In  the  De  Lisle  Peerage  Case  the  House  of  Lords 
said  that  since  the  cessation  of  the  visitations,  and  where  the  books  were 
mere  entries  of  that  which  the  parties  had  chosen  to  have  entered  in 
the  registries,  without  any  due  authority  being  shown,  they  had  not 
been  received  in  evidence.  Thus  the  House  requires  the  production 
of  the  original  commission  under  which  a  visitation  was  held  l^efore 
admitting  the  visitation  book  itself  to  be  put  in  evidence ;  and  the 
connection  between  the  commission  and  the  visitation  must  also  be 
shown.  In  all  the  cases  the  question  of  admitting  or  rejecting  the 
document  turned  upon  whether  there  was  the  proved  signature  of  some 
member  of  the  family  appended;  in  which  event  the  pedigrees  were 
used  as  secondary  evidence  in  the  nature  of  declarations  and  reputation. 

3.  Books  of  pedigrees  and  arms  of  the  peers  made  pursuant  to  standing 
orders  of  the  House  of  Lords  in  1767.  They  were  registered  after  proof 
at  the  bar  of  the  House;  but  the  order  was  rescinded  in  1802,  and  the 
registry  then  ceased  and  has  never  been  revived. 

4.  Books  of  pedigrees  and  arms  of  baronets,  which  are  registered 
under  a  Eoyal  warrant  made  in  1783.  The  patents  of  baronets  were 
not  registered  before  then;  but  the  first  registration  was  then  made 
under  that  order,  and  still  continues;  and  the  pedigrees  of  baronets 
are  ordered  to  be  recorded  before  the  passing  of  the  patent.  As  baronets 
of  Great  Britain  ceased  to  be  created  after  tlie  Union  of  1801,  and  every 
baronet  created  thereafter  was  "of  the  United  Kingdom,"  it  would  appear 
that  the  warrant  has  possessed  no  validity  since  that  date,  although  as  a 
matter  of  fact  the  procedure  laid  down  therein  has  up  to  the  present 
time  always  been  followed.  The  process  of  registering  the  patent  is 
entirely  superfiuous  as  the  Eecord  Office  is  always  available  for  searches. 
("  Eeport  of  Departmental  Committee  on  the  Baronetage  "  (Home  Office), 
dated  December  12,  1906.) 

5.  Books  of  entries  of  funeral  certificates,  being  attested  accounts  of 
the  time  of  death,  place  of  burial,  and  of  the  marriages  and  issue  of  the 
several  persons  whose  funerals  were  attended  by  officers  of  arms  or  their 
deputies.  The  original  certificates  are  admitted  in  evidence  in  the  same 
way  as  the  original  visitation.  Such  of  the  certificates  as  are  not  originals, 
as  some  of  them  appear  to  be,  would  probably  not  be  received  in  evidence. 
The  books  in  which  they  have  been  registered  have  also  been  produced 
and  admitted  in  various  cases.  The  certificates  are  good  evidence  as 
official  statements  of  the  fact  of  death;  but  if  it  is  intended  to  prove 
matters  of  pedigree,  as  marriage  or  issue,  the  signature  of  some  person 
of  the  family  is  necessary. 

6.  Books  containing  accounts  of  Eoyal  marriages,  coronations,  and 
funerals. 

7.  Books  called  "Earl  Marshals'  books"  from  the  time  of  Queen 
Elizabeth  to  the  present  time.  They  contain  entries  of  such  instru- 
ments and  warrants  passed  under  the  Eoyal  sign-manual  as  relate  to 
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the  arms  of  the  blood  royal,  licences  from  the  Crown  for  the  change  of 
surnames  and  arms,  or  for  acceptance  of  foreign  honours,  etc.,  and 
generally,  whatever  relates  to  that  part  of  the  office  of  Earl  Marshal 
whicli  concerns  the  superintendence  of  the  college,  or  relates  to  matters 
of  State  concerning  which  the  public  orders  are  issued  by  the  Earl 
Marshal,  or  within  his  department.  The  books  are  received  in  evidence 
as  official  records. 

8.  Books  of  arms  of  the  nobility  and  Knights  of  the  Garter  and  Bath, 
and  dockets  or  copies  of  grants  of  arms  to  the  present  time. 

9.  A  list  of  knights  from  early  times,  and  the  only  authentic  record 
of  the  names,  etc.,  of  individuals  upon  whom  the  honour  of  knighthood 
has  been  conferred  from  the  commencement  of  the  reign  of  James  i.  up 
to  1834.    (See  Knights  Bacheloes.) 

10.  A  register  of  the  pedigrees  and  arms  of  Knights  of  the  Bath  {q^.v.) 
and  their  respective  esquires  since  1804. 

11.  Eegister  of  arms  and  pedigrees  relating  to  Scotch  and  Irish 
families,  copies  of  which  have  been  transmitted  from  the  respective 
offices  of  Lyon  King  of  Arms  of  Scotland,  and  Ulster  King  of  Arms 
of  Ireland. 

12.  A  series  of  partition  books  from  the  reign  of  Henry  viii.,  con- 
taining an  account  of  fees  received  on  the  creation  of  peers,  baronets,  and 
knights,  and  upon  the  consecration  and  translation  of  bishops ;  as  also 
for  the  attendance  of  the  officers  of  arms  at  Eoyal  coronations,  funerals, 
and  other  public  ceremonies. 

All  these  last  five  classes  are  receivable  in  evidence  as  official 
records. 

For  the  numerous  cases  illustrating  the  various  points  on  the  subject 
of  evidence  above  mentioned,  see  Ilubback  on  Succession,  pp.  538-566. 
In  Slade  v.  Tucker,  1880,  14  Ch.  D.  824,  it  was  held  that  a  pursuivant 
or  herald  of  Heralds'  College,  employed  in  the  conduct  and  support  of  a 
protest  against  a  pedigree  sought  to  be  enrolled  in  the  college,  is  not 
a  legal  adviser;  therefore  communications  between  him  and  his  employer 
are  not  privileged  in  a  Court  of  law.  The  defendant,  as  pursuivant,  had 
lodged  a  protest  against  the  registering  of  a  pedigree  on  a  succession  to 
a  baronetcy  (which,  as  above  mentioned,  it  is  the  duty  of  the  college  to 
register)  on  behalf  of  an  adverse  claimant,  and  by  the  custom  of  the 
college  he  had  been  ordered  to  advise  and  assist  the  protestor.  In  an 
action  by  plaintiff  for  the  purpose  of  recovering  the  estates,  the 
defendant  had  refused  to  answer  certain  questions  as  to  matters  of 
pedigree  with  which  he  had  become  acquainted  while  thus  acting 
officially,  and  claimed  the  privilege  of  a  legal  adviser;  but  he  was 
ordered  to  answer  the  questions. 

The  position  of  the  heralds  is  at  present  very  anomalous.  The 
officials  of  the  college  are  appointed  on  the  personal  nomination  of  the 
Earl  Marshal,  and  are  not  required  to  have  any  knowledge  of  law. 
This  fact  seems  to  have  impressed  the  Committee  on  the  Baronetage, 
which,  in  response  to  a  request  by  the  heralds,  that  they  should  be 
empowered,  in  the  first  instance,  to  deal  with  disputed  claims  to 
baronetcies,  say:  "We  do  not  consider  that  the  Officers  of  Arms 
could  ever  be  a  fit  tribunal,  even  of  first  instance,  to  try  such  questions 
as  would  be  likely  to  arise,  questions  which,  we  may  observe,  might 
extend  much  further  than  the  mere  verification  of  pedigrees.  Without 
derogating  in  any  way  from  the  qualifications  and  ability  of  the  present 
Garter,  Lyon,  and  Ulster  Kings  of  Arms,  we  are  of  opinion  that  the 
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position  the  Officers  of  Arms  hold  does  not  guarantee  the  necessary- 
legal  training  and  experience  to  qualify  them  for  the  task." 

It  is  understood  that  the  question  of  heraldic  jurisdiction  in  all 
matters  is  under  the  consideration  of  the  advisers  of  the  Crown,  so  that 
probably  the  College  of  Arms  will  be  more  definitely  constituted,  and  its 
records  become  more  accessible  to  those  interested,  and  to  the  general 
public. 

The  heralds  have  no  public  catalogue  of  the  contents  of  their  college, 
nor  have  they  ever  considered  it  necessary  to  issue  any  list  of  persons 
who,  according  to  the  view  of  the  college,  are  entitled  to  bear  arms. 

[Authorities. — Edmondson's  Heraldry,  vol.  i. ;  Twiss,  The  Law  of 
Nations,  p.  60 ;  Rye's  Records  and  Record  SearcliiTig.'] 

Hereafter  valued  and  declared.— These  words  are 

generally  found  in  a  "  floating  "  policy  of  marine  insurance,  which  leaves 
the  interest  which  is  to  be  insured  to  be  declared  when  the  risk  is  about 
to  begin  on  it,  e.g.  in  the  case  of  goods,  when  they  are  about  to  be  shipped. 
Floating  policies  are  generally  utilised  to  cover  a  shipment  of  goods  for 
which  the  means  and  time  for  shipping  are  not  known  to  the  person 
wishing  to  insure  them  when  he  makes  the  policy.  See  Marine 
Insurance;  and  Arnould,  Marine  Insurance,  1901,  7th  ed.,  ss.  9,  185-6, 
360. 

Hereditaments. — "Hereditament  is  the  largest  word  of  all 
in  that  kind ;  for  whatsoever  may  be  inherited  is  an  hereditament,  be 
it  corporeall  or  incorporeall,  reall  or  personall,  or  mixt "  (Co.  Litt.,  s.  6<x). 
See  Corporeal  Hereditaments  ;  Incorporeal  Hereditaments. 

The  definition  of  the  word  in  Moor  v.  Denn,  1806,  2  Bos.  &  Pul.  247; 
that  "the  settled  sense  of  the  word  is  to  denote  such  things  as 
may  be  the  subject-matter  of  inheritance,  but  not  the  inheritance 
itself,"  implies  how  comprehensive  is  the  term ;  this  definition  was 
recognised  in  Tomkins  v.  Jones,  1889,  22  Q.  B.  D.  599,  where  Bowen, 
L. J.,  said  :  "  The  word  is  not  used  as  describing  the  quantum  of  interest 
of  the  subject-matter,  but  as  describing  the  subject-matter  itself,  namely, 
the  land,"  [and  therefore  included  leaseholds].  At  times,  however,  the 
context  may  be  such  as  to  restrict  the  ordinary  and  wide  meaning  of 
the  word.  The  word  has  frequently  been  the  subject  of  judicial  inter- 
pretation as  regards  the  meaning  to  be  given  to  it  in  certain  statutes. 
A  recent  case  is  The  Metropolitan  Rly.  Co.  v.  Fowler,  [1893]  A.  C.  415, 
where  the  right  and  interest  of  a  railway  company  in  a  particular  tunnel 
was  held  to  be  a  hereditament  and  not  merely  an  easement,  and  the 
company  were  held  liable  in  respect  thereof  under  sec.  4  of  the  Land 
Tax  Act,  1797  (38  Geo.  in.  c.  5). 

In  Tomkins  v.  Jones,  uhi  supra  (also  58  L.  J.  Q.  B.  222),  it  was  held 
that  the  County  Court  had  no  jurisdiction  to  try  an  action  in  which  the 
title  to  leasehold  was  in  question ;  sec.  56  of  the  County  Courts  Act, 
1888,  providing  that  "the  Court  shall  not  have  cognisance  of  any  action 
in  which  the  title  to  corporeal  or  incorporeal  hereditaments  shall  be  in 
question,"  the  Court  of  Appeal  holding  that,  in  the  section  in  question, 
hereditament  included  land,  and  land  included  leaseholds.  See  also 
Chew  V.  Holroyd,  1852,  8  Ex.  Eep.  249,  a  decision  under  s.  58  of  the 
old  County  Court  Act  of  1846  (9  &  10  Vict.  c.  95).  On  the  other  hand, 
it  has  been  decided  that  "  paving  rates "  are  not  hereditaments  within 
the  latter  Act,  and  that  the  County  Courts  had  jurisdiction  {Baddeley  v. 


HEEESY  537 

Denton,  1849,  4  Ex.  Eep.  508 ;  19  L.  J.  Ex.  44 ;  Gwijnne  v.  Knight,  1848, 
1  Ex.  Eep.  802 ;  17  L.  J.  Ex.  168). 

For  the  judicial  interpretation  of  the  word  in  connection  with  sees.  3 
and  68  of  8  &  9  Vict.  c.  18  (Lands  Clauses  Act),  and  sees.  6  &  16  of 
8  &  9  Vict.  c.  20  (Eailway  Clauses  Consolidation  Act),  see  B.  v.  Cambrian 
Ely.  Co.,  1871,  L.  E.  6  Q.  B.  422. 

[Hereditaments  mean  naturally  "  things  capable  of  being  inherited," 
and  therefore  include  money  held  in  trust  to  be  laid  out  in  land  {Re 
Gosslin,  1906,  1  Ch.  120,  following  Bassett  v.  St.  Levan,  1894,  43  W.  E. 
165,  where  the  words  were  "estates  and  hereditaments."] 

Hereditary  Revenues  of  the  Crown-— The  rents 

of  Crown  lands  (see  Crown,  Land  Eevenues  of)  formed  from  very  early 
times  the  chief  source  of  this  branch  of  the  royal  revenue.  To  this 
others  were  in  course  of  time  added ;  these  were — (1)  Feudal  dues,  for 
which,  on  their  abolition  at  the  Eestoration,  was  substituted  an  excise 
duty  on  beer,  ale,  and  other  liquors ;  (2)  the  proceeds  of  the  Post  Office ; 
(3)  wine  licences ;  and  (4)  moneys  arising  from  fines  on  various  writs. 
On  the  accession  of  George  iii.,  the  King,  in  return  for  a  fixed  civil  list 
(see  List  (Civil)),  surrendered  his  life  interest  in  the  hereditary  revenues, 
which  were  then  paid  into  what  was  first  called  an  aggregate  fund,  and 
afterwards,  on  its  institution,  into  the  Consolidated  Fund.  Again,  on 
the  accession  of  George  iv.,  a  similar  surrender  of  the  hereditary  revenues 
took  place.  A  still  further  transfer  of  the  proceeds  of  the  hereditary 
revenues  of  the  Crown  to  the  Consolidated  Fund  took  place  on  the 
accessions  of  William  iv.  and  of  Queen  Victoria ;  and  again  (Civil  List 
Act,  1901,  1  Edw.  VII.  c.  4),  when  His  Majesty  King  Edward  vii. 
ascended  the  throne.  By  sec.  9  (3)  of  the  Civil  List  Act,  1901,  the 
hereditary  revenues  of  excise  on  beer,  ale,  and  cider,  which  were  sus- 
pended by  sec.  7  of  the  Civil  List  Act,  1837,  1  &  2  Vict.  c.  2,  cease  to 
be  chargeable.  See  List  (Civil)  ;  Crown  ;  Crown,  Land  Eevenues  of. 
[Authority. — May,  Constitutional  History  of  England,  3rd  ed.,  ch.  iv.] 

Herein. — As  to  when  the  term  "herein"  in  a  will  includes  a 
codicil  by  reference,  see  1  Jarm.  Wills,  5  th  ed.,  151.  The  question 
arises  in  connection  with  legacies  and  exemptions  from  legacy  duty. 
See  further,  Stroud,  Jud.  Did.,  s.v.  "  Herein,"  "  Hereinafter ; "  and  article 
Wills. 

Heresy  {aLpe(ris  =  choice). — Heresy  properly  means  the  mainten- 
ance of  a  false  opinion  repugnant  to  some  doctrine  of  the  Church  not 
involving  an  absolute  denial  of  Christianity.     It  is  to  be  distinguished 
from  apostasy  (or  the  abandonment  of  belief  in  Christianity),  referred  to 
eo  nomine  under  Blasphemy  (Vol.  II.,  ante,  p.   295).     The  following 
definition  is  approved  by  Sir  Matthew  Hale,  B.  C,  i.  383: — "Sententia 
humano  sensu  electa,  palam  docta,  pertinaciter  defensa." 
^^L^    Heresy  was  throughout  the  Middle  Ages  punished  by  the  Church 
^^Jourts  in  England,  but  the  penalties  inflicted  were  only  ecclesiastical 
I^Hxensures,  imposition  of  penances,  excommunication,  and  in  the  case  of 
^^fclerics  deprivation  of  ecclesiastical  benefices  (but  as  to  this,  see  Mait- 
^Band,  article  cited  infra).     The  civil  law  of  the  Eoman  Empire,  however, 
B^rovided  death  by  burning  at  the  hand  of  the  State  as  the  penalty  for 
obstinate  and  relapsed  heretics,  who  had  not  sought  mercy  before  sen- 
tence was  passed;  and  the  English  canonists  certainly  regarded  this 
provision  as  part  of  the  common  law  of  England  (Lindwood,  lib.  v.  tit.  5, 
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p.  23971.).  The  writ  cU  comhurendo  hceretieo  was  in  fact  issued  for  the 
burning  of  heretics  between  1400  and  1612;  but  whether  the  offence 
of  heresy  was  properly  punishable  by  death  at  common  law,  and  whether 
such  a  writ  had  in  law  any  authority,  is  a  point  of  great  difficulty 
(Stephen,  Hist.  Grim.  Law,  pp.  438-469 ;  and  consider  Sawtres  Case  in 
Stephen,  supra,  and  Bracton,  Be  Corond,  lib.  113,  c.  9,  fol.  129a).  The 
writ  was  not  a  writ  of  course,  but  issued  only  by  the  special  direction 
of  the  King  in  Council. 

It  was  further  doubtful  whether  a  conviction  before  the  Ordinary 
was  sufficient  ground  for  the  writ  de  comhurendo  hceretieo,  or  whether  a 
conviction  before  Convocation  was  not  also  required.  The  burnings  of 
heretics,  which  frequently  took  place  under  the  Lancastrian  and  Tudor 
Sovereigns,  were  carried  out  for  the  most  part  in  virtue  not  of  common 
but  of  statute  law  (namely,  the  Acts  5  Rich.  ii.  st.  2,  c.  5 ;  2  Hen.  iv.  c.  15 ; 
2  Hen.  v.  st.  1,  c.  7 ;  25  Hen.  viii.  c.  14 ;  31  Hen.  viii.  c.  14 ;  34  &  35  Hen. 
VIII.  c.  1 ;  1  &  2  Phil.  &  Mary,  c.  6) :  but  all  statutes  against  heresy  were 
repealed  by  1  Edw.  vi.  c.  12,  s.  3,  and  1  Eliz.  c.  1,  s.  6  (which  latter  Act 
repealed  the  statutes  re-enacted  by  1  &  2  Phil.  &  Mary,  c.  6). 

Prior  to  the  last-mentioned  Act  (1  Eliz.  c.  1)  there  had  been  no  legal 
definition  of  heresy,  the  lay  Courts  accepting  on  this  point  the  finding 
of  the  ecclesiastical  tribunals,  although  a  temporal  judge  might  inci- 
dentally take  knowledge  whether  a  tenet  was  heretical  or  not.  But  the 
Act  1  Eliz.  c.  1  provided  (s.  36)  that  the  commissioners  to  be  appointed 
under  it  "  shall  not  in  any  wise  have  authority  or  power  to  adjudge  any 
matter  or  cause  to  be  heresy,  but  only  such  as  heretofore  have  been 
determined,  ordered,  or  adjudged  to  be  heresy  by  the  authority  of  the 
canonical  Scriptures,  or  by  the  first  four  general  councils  or  any  of 
them,  or  by  any  other  general  council  wherein  the  same  was  declared 
heresy  by  the  express  and  plain  words  of  the  said  canonical  Scripture, 
or  such  as  hereafter  shall  be  ordered,  judged,  or  determined  to  be  heresy 
by  the  High  Court  of  Parliament  of  this  realm,  with  the  assent  of  the 
clergy  in  their  Convocation."  Although  this  section  has  been  repealed 
by  the  S.  L.  R.  Act  of  1863,  the  principle  which  it  lays  down  appears  to 
have  been  acted  on  by  the  Courts  since  the  Reformation. 

The  Act  29  Car.  il.  c.  9  abolished  the  writ  de  hceretieo  eomhurendo ; 
but  expressly  reserved  the  rights  of  archbishops,  bishops,  and  ecclesias- 
tical judges  to  punish  heresy  by  excommunication,  deprivation,  degrada- 
tion, and  "  other  ecclesiastical  censures  not  extending  to  death  in  such 
sort "  as  before  that  Act. 

The  ecclesiastical  penalties  for  heresy  therefore  remain  ;  but  the  law 
is  obscure,  and  (it  is  almost  needless  to  say)  is  never  put  in  practice 
against  the  laity.  Sir  J.  F.  Stephen  expresses  an  opinion  that  a  layman 
guilty  of  heresy  may  still  be  prosecuted  in  an  ecclesiastical  Court,  and 
if  he  refuse  to  recant,  be  excommunicated ;  the  effect  of  which  would 
be  that  the  Court  might  direct  him  to  be  imprisoned  for  any  term 
not  exceeding  six  months  (Stephen,  Hist.  Grim.  Law,  vol.  ii.  p.  468). 
See  also  articles  Blasphemy;  Discipline  (Ecclesiastical);  Excom- 
munication. 

[Authorities. — Lindwood, Pro?;. ;  Gibs.  Codex;  Ayliffe, P<xr.;  Hawkins, 
Pleas  of  the  Crotvn  ;  Hale,  Pleas  of  the  Crown  ;  Black.  Com. ;  Phillimore, 
Eccl.  Law,  2nd  ed. ;  Stephen,  Hist.  Grim.  Law.  See  also  as  to  the  earlier 
law  on  the  subject,  Professor  Maitland,  Law  Quarterly  Eevieui,  vol.  ii.  p. 
153,  article  "The  Deacon  and  the  Jewess,  or  Apostasy  at  Canon  Law;" 
and  article  Canon  Law.] 


HEEIOT  539 

Heriot. — The  etymology  of  the  word  "heriot"  is  from  the  Anglo- 
Saxon  word  heregeatu,  military  apparel  (Pollock  and  Maitland,  Hist.  Eng. 
Law,  vol.  i.  p.  270 ;  See  also  Scriven  on  Copyholds,  7th  ed.,  p.  244 ; 
Garland  v.  Jeckyll,  1824,  3  Bing.  273 ;  27  E.  E.  630). 

In  ancient  times  it  is  said  that  the  arms  of  the  tenant,  originally 
supposed  to  have  been  given  by  his  lord,  were  returned  to  him  that 
they  might  continue  to  be  used  in  the  service  of  the  State  (see  Laws 
of  Cnut,  vol.  ii.  pp.  70,  71 ;  Pollock  and  Maitland,  supra).  It  is  probable 
that  as  before  the  Norman  Conquest  the  lord  had  commenced  to  provide 
his  tenants  with  land  instead  of  armour,  the  payment  of  the  heriot  was 
regarded  somewhat  in  the  nature  of  a  relief  paid  in  respect  of  the  land. 
As  to  the  distinction  in  modern  law  between  a  heriot  and  a  relief,  see 
Watkins  on  Copyholds,  p.  99,  note,  vol.  iii.  supra,  p.  605.  By  the 
thirteenth  century  the  payment  of  the  heriot  had  been  commuted  for 
a  payment  in  money  or  for  the  tenant's  beast  or  other  dead  or  live 
chattel.  As  to  whether  the  heriot  of  the  best  beast  was  a  commutation 
for  the  military  heriot,  and  as  to  how  far  it  was  a  voluntary  payment, 
see  Scriven,  p.  244;  Wilkins,  p.  100;  2  Black.  Com.,  p.  97 ;  Pollock  and 
Maitland,  supra. 

Heriots  fall  into  three  divisions  : — 
Heriot  service  ; 
Siiit  heriot ; 
Heriot  custom. 

Heriot  service,  properly  so  called,  is  supposed  to  arise  as  the  condition 
of  an  original  reservation  or  grant  on  a  fee-simple  tenancy  of  freehold 
lands  made  before  the  Statute  Quia  Emptor es  (18  Edw.  I.),  and  the  right 
to  take  advantage  of  the  conditions  follows  the  seignory  or  lordship  of 
the  manor.  It  consists  in  the  lord's  right  to  seize  the  best  beast  or 
chattel  or  some  beast  or  chattel  of  a  tenant  seised  of  an  estate  of  inherit- 
ance. It  is  doubtful  whether  a  right  in  a  lord  of  the  manor  to  take  a 
heriot  as  due  by  heriot  service  can  exist  in  the  case  of  a  copyhold 
tenant  (see  Western  v.  Bailey,  [1897]  1  Q.  B.  86;  Watkins,  p.  104; 
Scriven,  p.  286).  Heriot  service  is  of  the  nature  of  a  rent,  and  the  lord 
may  therefore  distrain  for  it,  but  only  on  the  tenant's  lands  within  the 
manor  {Austin  v.  Bennett,  1693,  5  Will.  &  Mary,  1  Salk.  355),  but  the 
distress  may  be  levied  on  the  beasts  or  chattels  of  a  stranger  found  on 
the  manor.  When  the  right  is  to  seize  the  best  beast,  as  the  property 
is  in  the  lord  on  the  tenant's  death,  he  may  seize  the  same,  and  is 
bound  by  his  election.  He  may  not,  however,  seize  the  beast  of  a 
stranger,  and  his  title  will  be  defeated  by  a  sale  by  the  executors 
of  the  tenant  in  market  overt  {Odiham  v.  Smith,  1593,  Cro.  Eliz. 
(1)  589). 

The  purchase  by  the  lord  of  any  part  of  the  tenant's  land  in  respect 
to  which  heriot  service  is  due  will  extinguish  it ;  but  if  the  tenant  sell 
part  of  the  land  to  a  stranger  and  afterwards  the  residue  to  the  lord,  the 
land  held  by  the  stranger  will  still  be  subject  to  heriot  service  {Chapman 
V.  Pendleton,  1609,  2  Brownl.  293). 

To  bind  an  assignee  to  pay  a  heriot,  it  is  necessary  that  he  be 
particularly  named  {Randell  v.  Scory,  1633,  Cro.  Car.  (3)  313). 

Suit  heriot  arises  by  way  of  reservation  in  a  grant  or  lease  of  modern 
times.  It  is  not  necessarily  confined  to  the  best  beast,  and  practically 
does  not  differ  from  the  reservation  of  an  additional  rent.  It  is  often 
described  as  rent  service,  but  should  be  distinguished  therefrom,  as  is  it 
not  a  service  arising  from  tenure.     The  lord  cannot  seize  for  suit  heriot, 
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but  must  either  bring  an  action  for   non-payment  or  distrain  for   it 
(Hdwards  v  Ifosehj,  1739,  Willes,  192). 

Heriot  custom  is  a  heriot  due  by  virtue  of  the  immemorial  usage  of  a 
certain  place  or  district.  It  is  usually  an  incident  of  copyhold  manors, 
but  is  sometimes  found  as  an  incident  of  freehold  manors,  subject  to 
customary  rules.  Under  heriot  custom  a  heriot  is  due  from  every  tenant 
on  death  or  on  alienation  or  on  alienation  only.  Heriot  custom  is  varied 
in  its  incidents,  and  is  not  confined  to  the  best  beast  or  to  animals 
generally.  In  some  cases  it  has  been  commuted  from  ancient  times  to 
a  sum  of  money.  The  lord  cannot  distrain  for  heriot  custom,  but  he 
may  seize  the  heriot  in  any  place ;  and  when  a  beast  is  due  to  the  lord 
by  heriot  custom,  it  may  be  seized  without  the  manor,  although  it  has 
never  been  within  the  manor  (  Western  v.  Bailey,  supra ;  see  also  Parker 
v.  Guge,  1688,  1  Show.  81,  Holt,  337).  But  where  heriot  custom  is  the 
render  of  a  beast,  and  the  tenant  has  not  any  beast  at  the  time  of 
render  or  alienation,  or  only  holds  it  as  a  partnership  asset,  the  lord's 
right  is  lost,  and  this  will  also  apply  to  heriots  due  by  heriot  service. 
The  best  remedy  for  the  lord  in  all  cases  where  he  cannot  seize  is  by 
action  in  the  nature  of  detinue.  An  action  of  the  nature  of  a  qui  tarn 
actio  (13  Eliz.  c.  5,  s.  3)  may  be  brought  by  a  lord  who  is  deprived  of 
his  heriot  by  a  fraudulent  conveyance. 

Heriots  are  due  on  the  death  of  a  reversioner,  of  a  trustee  (but  not 
of  a  cedui-que  trust),  of  a  disseissor,  until  the  entry  of  the  disseissee  or 
heir  has  been  tolled  [of  a  mortgagor,  notwithstanding  that  the  legal 
estate  is  in  the  mortgagee  (Copestake  v.  Hoper,  [1907]  1  Ch.  366)],  of  the 
tenant  by  curtesy  or  the  tenant  by  dower ;  but  not  in  the  case  of  joint 
tenants  and  coparceners,  as  they  make  together  but  one  tenant. 

Tenants  in  common  are,  however,  in  a  different  position,  as  they 
are  solely  seised.  Therefore  when  a  tenement  becomes  the  property 
of  several  as  tenants  in  common,  the  lord  is  entitled  to  a  heriot  from 
each  of  them;  but  if  the  several  portions  are  reunited  in  the  person 
of  one  tenant,  only  one  heriot  is  payable  in  respect  thereof  {Attree 
V.  Scott,  1805,  6  East,  476 ;  30  E.  K.  228 ;  Garland  v.  Jeckyll,  supra ; 
Holloivay  v.  Berkely,  1826,  6  Barn.  &  Cress.  2 ;  30  E.  E.  228).  Multipli- 
cation of  heriots  means  that  where  a  heriot  is  due  by  custom  on  aliena- 
tion, it  is  multiplied  by  the  tenant's  alienation  either  of  part  of  his 
interest  in  the  land  or  of  the  land  itself.  On  this  question  further,  see 
Scriven,  pp.  253  et  seq. ;  Elton,  pp.  204,  208. 

It  may  be  necessary  in  certain  cases  {e.g.  where  allotments  and 
exchanges  have  been  made  under  Inclosure  Acts,  and  the  tenant  refuses 
to  pay)  for  the  lord  to  prove  the  tenant's  seisin  of  some  part  of  the  lands 
{Mayor  of  Basingstoke  v.  Lord  Bolton,  1854,  3  Drew.  52  ;  61  E.  E.  455). 

As  to  the  Statutes  of  Limitations,  a  seizure  by  the  lord  for  heriot 
custom  or  heriot  service  is  not  an  entry  or  distress  or  bringing  an  action 
to  recover  rent  within  the  meaning  of  the  Statute  of  Limitations  (3  &  4 
Will.  IV.  c.  27,  ss.  2,  3,  and  34 ;  see  also  s.  42) ;  and  it  is  therefore  doubt- 
ful, although  in  sec.  1  of  that  Act  it  is  provided  that  the  word  "  rent " 
shall  extend  to  all  heriots,  whether  the  Statutes  of  Limitations  apply  to 
heriots  {Lord  Zouche  v.  Dalhiac,  1875,  L.  E.  10  Ex.  172;  Owen  v.  Be 
Beauvoir,  1847,  16  Mee.  &  W.  547). 

It  is  probable,  however,  that,  if  the  lord  does  not  enforce  his  rights  to 
a  particular  heriot  within  six  years,  he  loses  it. 

Heriots  will  be  extinguished  on  enfranchisement  or  extinguishment 
of  copyhold  tenure.     As  to  which,  see  article  Copyhold. 


HIGHWAY  AUTHOEITY  541 

The  Copyhold  Act,  1894,  s.  2,  provides  that  the  lord  or  tenant  of  any 
land  liable  to  any  heriot  may  require  and  compel  its  extinguishment 
in  like  manner  as  nearly  as  possible  as  is  provided  in  that  Act  for  the 
enfranchisement  of  copyhold  land.  See  also  sees.  3,  6,  49,  and  66.  See 
article  Copyhold. 

[Authorities. — Stubbs,  Constitutional  History  of  England,  vol.  i. ;  Free- 
man, Norman  Conquest,  vol.  v. ;  Pollock  and  Maitland,  Hist.  Eng.  Law ; 
Blackstone,  Com.  ;  Watkins  on  Copyholds  ;  Elton  on  Copyholds,  2nd  ed. ; 
Scriven  on  Copyholds,  7th  ed.,  edited  by  Brown  (which  last  two  works 
contain  a  full  statement  of  the  law  on  the  subject).] 

Hig^h  and  Low  Water  lYIark,— See  Foreshore. 

High  Bailiffs.— See  Vol.  I.  p.  674;  Vol.  IV.  p.  118. 

High  Constable. — See  Constable ;  Constable,  Lord  High ; 
Court  of  Chivalry. 

High  Court.— See  Supreme  Court;  Delegates,  High 
Court  of. 

Highness. — A  title  of  honour  given  to  princes  and  certain  other 
persons  of  high  rank.  In  this  country  it  belongs  exclusively  to  members 
of  the  Eoyal  Eamily.  Prior  to  the  reign  of  Henry  viii.  the  sovereign 
himself  was  called  Highness,  but  that  monarch  adopted  the  title  of 
Majesty,  which  has  been  used  by  English  sovereigns  ever  since.  The 
title  Highness  is,  however,  used  by  some  princes  exercising  sovereign 
powers,  as,  for  example,  the  Khedive  of  Egypt  and  the  Sultan  of 
Zanzibar.     It  is  also  used  by  many  of  the  petty  German  rulers. 

Highroad.— See  Highways. 

High  Seas.— See  Collisions  at  Sea ;  Salvage;  Necessaries. 

High  Steward. — See  Lord  High  Steward. 

High  Treason.— See  Treason. 

Highway  Authority. — Prior  to  the  passing  of  the  Local 
Government  Act,  1894,  56  &  57  Vict.  c.  73,  highway  authorities  in 
England  and  Wales  were  of  many  different  kinds,  and  so  were  the  areas 
controlled  by  such  authorities.     The  main  highway  areas  were — 

(i.)  The  highway  parish ; 

(ii.)  The  highway  district ;  and 

(iii.)  The  urban  sanitary  district. 
The  first  two  were  always  rural  areas.  Then,  in  addition  to  this  list» 
the  six  counties  of  South  Wales  had  till  1888  (see  sec.  13  of  the  Local 
Government  Act  of  that  year)  a  special  highway  organisation  of  their 
own  under  Acts  of  1844  and  1860.  The  Isle  of  Wight  also  had  its 
special  constitution  {ihid.  s.  12).  The  metropolis,  too,  was  excluded 
from  the  operation  of  the  general  Acts.  There  were  also  other  places 
and  towns  which  had  special  Acts,  varying,  or  adding  to,  the  highway 
powers,  which  the  local  authority  would  otherwise  have  possessed. 

The  highway  authority  in  a  highway  parish  was  the  surveyor  of 
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highways,  in  a  highway  district  the  District  Highway  Board,  in  an  urban 
sanitary  district  the  local  Board  of  Health,  Town  Council,  or  Improve- 
ment Commissioners.  Now  the  County  Council  is  the  highway 
authority  in  respect  of  main  roads,  except  those  retained  by  an  Urban 
District  Council,  and  county  bridges ;  the  Urban  District  Council  is  the 
highway  authority  for  the  urban  district  and  the  Rural  District  Council 
for  the  rural  district. 

(i.)  The  Highway  Parish. — At  common  law  the  duty  of  maintaining 
and  repairing  highways  lay  upon  the  parish.  If  the  inhabitants  of  the 
parish  neglected  this  duty,  they  might  be  indicted.  This  general  rule 
was  subject  to  two  exceptions,  which  are  still  preserved — first,  a  particular 
individual  might  be  bound  ratione  tenurce  to  repair  the  public  roads 
passing  through  his  property ;  and,  secondly,  a  particular  individual,  or 
even  a  township  or  hamlet,  might  ratione  tenurce  be  exempt  from  the 
general  duty.  The  Highway  Act  of  1835,  5  &  6  Will.  iv.  c.  50,  adopted 
the  common  law  for  its  basis,  and  provided  the  machinery  by  which  the 
parish  was  to  perform  its  duties.  The  vestry  was  required  to  appoint 
a  surveyor,  who  held  office  for  a  year,  and  was  liable  to  a  penalty 
if  he  refused  to  act.  The  vestry  might,  if  it  thought  fit,  vote  him 
a  salary  (s.  9) ;  and  this  became  the  usual  course.  The  surveyor  might 
appoint  a  deputy,  and  by  leave  of  the  vestry  he  might  appoint  a  col- 
lector. It  was  his  duty  to  see  that  the  roads  were  properly  maintained, 
and  with  the  sanction  of  the  vestry  he  might  enter  into  contracts  for 
their  repair.  It  was  also  his  duty  to  assess  and  levy  the  necessary  high- 
way rate.  If  the  vestry  did  not  appoint  a  surveyor,  it  was  the  duty  of 
the  justices  to  appoint  some  person  to  the  office.  The  paid  surveyor 
was  generally  a  professional  man  of  skill  and  experience  in  such 
matters. 

The  highway  parish  did  not  necessarily  coincide  with  the  poor-law 
parish.  By  custom,  a  particular  township  or  hamlet  which  was  part  of 
a  poor-law  parish  was  for  highway  purposes  a  separate  parish.  In  short, 
any  parish,  township,  or  place  which  maintained  its  own  highways  was 
a  highway  parish.  Thus,  in  Shropshire,  there  were  740  highway  parishes, 
but  only  224  poor-law  parishes.  In  parishes  where  the  population 
exceeded  5000,  the  vestry  might  appoint  a  Board  to  discharge  its 
functions  in  respect  of  highways.  This  Board  was  in  effect  a  com- 
mittee of  the  vestry ;  but  there  were  never  apparently  more  than  nine 
such  Boards. 

(ii.)  The  Highway  District. — Under  the  Highway  Acts  of  1862  and 
1864  (25  &  26  Vict.  c.  61 ;  27  &  28  Yict.  c.  101)  power  was  given  to  the 
Quarter  Sessions  to  combine  parishes  into  highway  districts.  In  the 
exercise  of  these  powers,  highway  districts,  comprising  about  9000 
highway  parishes,  were  created.  Unfortunately,  these  districts  seldom 
coincided  with  either  the  unions  or  the  Petty  Sessional  Divisions  or  the 
sanitary  districts,  but  were  a  fresh  collocation  of  parishes.  A  District 
Highway  Board  was  composed  of  the  justices  resident  in  the  district,  and 
of  a  number  of  way  wardens  elected  by  the  several  combined  parishes. 
No  one  could  serve  as  a  way  warden  unless  he  lived  in  the  parish  or  an 
adjoining  parish,  and — 

{a)  had  an  estate  in  land  or  houses  within  the  parish  in  his  own 
right,  or  in  right  of  his  wife,  of  the  yearly  value  of  £10 ;  or 

(h)  had  a  personal  estate  of  the  value  of  £100 ;  or 

(c)  was  the  occupier  or  tenant  of  land  or  a  house  of  the  yearly  value 
of  £20. 
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A  Highway  Board  discharged  all  the  duties  both  of  a  surveyor  of 
highways  and  also  of  the  vestry  which  appointed  that  surveyor.  And 
additional  powers  were  also  conferred  on  a  Highway  Board ;  it  might 
raise  a  loan  and  appoint  other  officers  besides  a  surveyor ;  the  vestry 
could  do  neither  of  these  things.  Thus,  in  addition  to  a  district  sur- 
veyor, the  Board  appointed  a  treasurer,  a  clerk,  and  sometimes  also 
an  assistant  surveyor.  The  expenses  incurred  by  a  Highway  Board 
were  borne  partly  by  a  common  fund,  partly  by  the  different  parishes. 
The  common  fund  was  formed  by  contributions  in  proportion  to  the 
poor-law  valuations  of  the  several  parishes.  The  amount  of  the 
contribution  so  due  from  a  parish  and  that  of  its  separate  charges  for 
its  own  roads  were  levied  by  a  precept.  If  the  parish  was  nob  a  poor- 
law  parish,  the  precept  went  to  the  way  wardens,  and  the  amount  was 
raised  by  them  by  a  separate  highway  rate.  In  other  cases  the  precept 
went  to  the  overseers,  and  the  amount  was  paid  out  of  the  poor-rate. 
The  accounts  of  every  Highway  Board  were  audited  by  the  Local 
Government  Board. 

(iii.)  The  Urhan  Sanitary  District. — Highway  Boards  were  at  first 
very  popular ;  as  many  as  424  were  created.  But,  as  the  local  sanitary 
authority  grew  in  importance  and  power,  and  its  efficiency  became  more 
and  more  obvious,  the  ratepayers  began  to  doubt  the  necessity  for 
another  local  authority,  with  an  area  of  much  the  same  size,  and  a 
separate  staff  of  clerks  and  officers.  By  sec.  144  of  the  Public  Health 
Act,  1875,  38  &  39  Vict.  c.  55,  it  was  enacted  that  every  urban  authority 
should,  within  its  district,  exclusively  of  any  other  person  or  authority, 
execute  the  office  of,  and  be,  the  surveyor  of  highways,  and  have,  exer- 
cise, and  be  subject  to,  all  the  powers,  authorities,  duties,  and  liabilities 
of  a  surveyor  of  highways  and  also  of  the  parish  vestry  by  which  such 
a  surveyor  was  appointed.  The  urban  sanitary  authority  thus  became 
itself  "  the  surveyor  of  highways  "  for  the  district ;  their  surveyor  is 
only,  so  to  speak,  a  deputy  surveyor,  with  power  to  perform  all 
ministerial  acts  required  by  any  Act  of  Parliament  to  be  done  by  a 
surveyor  of  highways. 

(iv.)  The  Rural  Sanitary  District. — In  further  pursuance  of  the  same 
policy,  the  Highways  and  Locomotives  (Amendment)  Act,  1878,41  &  42 
Vict.  c.  77,  contained  a  clause  (s.  4)  dealing  with  rural  districts  and 
enabling  any  rural  sanitary  authority,  whose  area  coincided  with  the 
area  of  a  highway  district,  to  apply  to  the  justices  to  transfer  to  it  the 
powers  of  the  Highway  Board.  If  the  justices  thought  fit  to  make  such 
an  order,  the  Highway  Board  ceased  to  exist,  and  its  powers  were  trans- 
ferred to  the  guardians.  But  this  power  was  not  largely  used,  as  the 
guardians  had  already  quite  enough  to  occupy  their  time  in  the  adminis- 
tration of  the  poor  law.  Only  forty-one  Boards  of  Guardians  took  over 
highway  powers. 

In  this  way  the  control  of  the  highways  was  to  a  very  considerable 
extent  taken  away  from  the  officers  of  the  highway  parish  and  vested  in 
various  Boards ;  but  there  still  remained  in  1894  about  5000  highway 
parishes  which  maintained  their  own  roads.  But  the  Local  Government 
Act  passed  in  that  year  (56  &  57  Vict.  c.  73,  s.  25  (1)),  put  an  end  to  all 
existing  highway  authorities,  so  far  as  any  rural  district  was  concerned, 
and  substituted  the  Rural  District  Councils,  constituted  under  that  Act, 
the  highway  authorities  for  their  respective  districts.  Power  was 
given,  it  is  true,  to  the  County  Council  to  postpone  the  operation  of 
this  Act  for  three  years  from  the  day  when  the  first  District  Council 
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came  into  office,  or  for  such  further  period  as  the  Local  Government 
Board  might,  on  the  application  of  the  County  Council,  allow.  But  all 
Highway  Boards  have  now  ceased  to  exist,  all  highway  parishes  have 
ceased  to  repair  their  own  roads,  and  no  more  surveyors  of  highways 
will  be  appointed  by  any  vestry. 

The  newly-created  Parish  Council  is  not,  speaking  generally,  a  high- 
way authority  at  all,  it  rather  takes  the  place  of  the  vestry.  It  has  the 
very  important  right  of  vetoing  the  stopping-up  or  the  diversion  of  any 
public  right  of  way  (see  post,  p.  560) ;  it  may  refuse  to  consent  to  a 
declaration  that  any  public  highway  is  unnecessary  (see  post,  p.  554; 
it  may  make  a  representation  to  the  District  Council  (and  if  that  be 
ineffectual,  to  the  County  Council),  complaining  of  the  stoppage  or 
obstruction  of  any  right  of  way  in  the  parish  or  in  any  adjoining  district 
(L.  G.  Act,  1894,  s.  26  (4)).  In  all  other  highway  matters  the  District 
Council  now  acts,  without  obtaining  the  consent  of  any  vestry,  parish 
council,  or  parish  meeting  (see  Dyson  v.  Greetland  Local  Board,  1884, 
13  Q.  B.  D.  946).  Thus  a  Parish  Council  is  not  bound  to  maintain  any 
highway  in  the  parish.  There  is  one  case — and  only  one — in  which  a 
Parish  Council  may,  if  it  thinks  fit,  employ  its  funds  in  maintaining  a 
highway ;  it  may,  subject  to  the  restrictions  on  expenditure  imposed  by 
the  Act  (s.  11),  undertake  the  repair  and  maintenance  of  all  or  any  of 
the  public  footpaths  within  the  parish,  not  being  footpaths  at  the  side 
of  a  public  road;  but  neither  the  existence  nor  the  exercise  of  this 
power  will  relieve  the  District  Council  from  its  general  liability  to 
repair  and  maintain  such  paths  (s.  13  (2)). 

(v.)  District  Councils. — The  District  Council  is  now,  speaking  gene- 
rally, the  highway  authority  in  all  parts  of  England  and  Wales.  By 
sec.  25  of  the  L.  G.  Act,  1894,  every  District  Council,  whether  urban  or 
rural,  has,  as  respects  highways,  all  the  powers,  duties,  and  liabilities  of 
a  suryeyor  of  highways  appointed  by  the  vestry  under  the  Highway  Act, 
1835,  and  of  the  vestry  itself  under  that  Act  or  any  Act  amending  the 
same,  and  also  of  an  urban  sanitary  authority  under  sees.  144-148  of  the 
Public  Health  Act,  1875.  The  Rural  District  Council  of  any  district 
in  which  there  formerly  existed  a  Highway  Board  under  the  Highways 
Acts,  1862  and  1864,  has  also  all  the  powers  and  duties  and  liabilities  of 
such  a  Board  which,  as  we  have  seen,  were  in  some  respects  larger  than 
those  of  a  surveyor  of  highways.  The  legislature,  no  doubt,  intended  to 
confer  on  every  District  Council  all  the  powers,  duties,  and  liabilities 
of  a  Highway  Board  ;  but  the  language  of  the  section  leaves  it  at  least 
doubtful  whether  this  presumed  intention  has  been  carried  out  with 
respect  to  any  district  in  which  the  highway  authority  prior  to  1894 
was  a  surveyor  of  highways  and  not  a  Highway  Board.  The  Local 
Government  Board  may  confer  on  any  Rural  District  Council,  on  its 
application,  any  of  the  powers  possessed  by  an  Urban  District  Council 
as  to  highways  (Public  Health  Act,  1875,  s.  276). 

It  is  the  duty  of  every  District  Council  to  protect  all  public  rights  of 
way,  and  to  prevent,  as  far  as  possible,  the  stopping  or  obstruction  of  any 
such  right  of  way,  whether  within  its  district  or  in  an  adjoining  district 
in  the  same  county,  whenever  such  stoppage  or  obstruction  would,  in 
its  opinion,  be  prejudicial  to  the  interests  of  its  district ;  it  is  also  the 
duty  of  every  District  Council  to  prevent  any  unlawful  encroachment 
on  any  roadside  waste  within  its  district  (L.  G.  Act,  1894,  s.  26, 
subs.  (1)). 

(vi.)  County  Council. — Prior  to  1888  all  main  roads  (see  Highways, 
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;post,  p.  556)  and  all  county  bridges  were  repaired  by  the  highway  auth- 
ority of  each  parish  or  district,  but  the  justices  always  repaid  one-half 
of  the  expense  out  of  the  county  funds,  if  such  repairs  were  done  to  the 
satisfaction  of  the  county  surveyor.  Now,  however,  by  sec.  11  of  the 
Local  Government  Act,  1888,  all  main  roads  in  a  county  and  all  county 
bridges  are  vested  in,  and  must  be  repaired  and  maintained  by,  the 
County  Council,  except  such  as  an  Urban  District  Council  may  elect  to 
retain  under  its  own  control.  The  County  Council  may  either  itself 
maintain  and  repair  a  main  road,  or  it  may  require  the  District  Council 
in  whose  district  such  main  road  lies  to  undertake  these  duties  in 
consideration  of  an  annual  payment  to  be  agreed  upon  or  settled  by 
arbitration.  Any  main  road  which  an  Urban  District  Council  retains 
under  its  control  vests  in  it  in  the  same  way  as  any  ordinary  high  road, 
and  in  that  event  the  County  Council  pays  the  Urban  District  Council 
an  annual  contribution,  the  amount  of  which  must  be  agreed  between 
them,  or  determined  by  the  Local  Government  Board  after  inquiry 
(s.  11  (2),  (3)).  And  whenever  any  part  of  a  main  road  is  out  of 
repair,  and  the  duty  of  repairing  it  rests  on  a  District  Council,  the 
County  Council  may  give  notice  requiring  the  road  to  be  placed  in 
proper  repair,  and,  if  this  is  not  complied  with,  may  itself  do  the 
repairs,  and  the  expense  will  be  a  debt  due  from  the  District  Council 
to  the  County  Council  (s.  11  (8)). 

In  any  county  in  which  some  of  the  bridges  are  repairable  by  the 
hundred,  the  County  Council  may,  by  order,  declare  that  some  portions 
of  a  main  road  {e.g.  the  main  road  leading  up  to  and  over  such  a  bridge) 
shall  be  repairable  by  the  same  hundred,  and  the  expenses  of  repairing 
so  much  of  the  main  road  must  then  be  raised  in  the  same  way  as  the 
expense  of  repairing  the  hundred  bridge  (Highways  and  Locomotives 
(Amendment)  Act,  1878,  s.  20 ;  L.  G.  Act,  1888,  s.  11  (13)).  A  declara- 
tion by  the  County  Council  under  sec.  15  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  that  a  certain  road  shall  hence- 
forth be  a  main  road,  will  not  take  effect  until  the  road  has  been  placed 
in  proper  repair  by  the  District  Council  to  the  satisfaction  of  the  County 
Council  (L.  G.  Act,  1888,  s.  11  (7)).  A  County  Council  may  make  an 
agreement  with  any  highway  authority  as  to  the  construction  or 
improvement  or  the  freeing  from  tolls  of  any  main  road  or  bridge 
wholly  or  partly  within  its  district  (Highways  and  Bridges  Act,  1891, 
54  &  55  Vict.  c.  63.  s.  3).  A  County  Council  may  also,  if  it  thinks  fit, 
contribute  towards  the  costs  of  the  maintenance,  repair,  enlargement, 
and  improvement  of  any  highway  or  public  footpath  in  the  county, 
although  the  same  is  not  a  main  road  (L.  G.  Act,  1888,  s.  11  (10)). 
A  County  Council  may  also  purchase  or  take  over  on  terms  agreed 
existing  bridges  not  at  present  county  bridges,  and  erect  new  bridges, 
and  maintain,  repair,  and  improve  any  bridges  so  purchased,  taken  over, 
or  erected  (s.  6).  And  all  costs  of  repairing  and  maintaining  main 
roads  and  county  bridges  will  be  charged  to  the  general  county 
account  (s.  11).  Provision  has  been  made  by  various  Acts  of  Parlia- 
ment for  regulating  the  traffic  on  highways,  with  the  object  of  preventing 
unfair  wear  and  tear  of  the  road  and  of  ensuring  the  safety  of  the 
public;  see  especially  the  Highways  and  Locomotives  (Amendment) 
Act,  1878,  s.  23,  which  deals  with  extraordinary  traffic;  the  Locomotives 
Act,  1898,  and  the  Motor  Car  Acts,  1896  and  1903. 
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I.  The  Nature  and  Extent  of  the  Eight. 

Various  Kinds  of  Highways. — A  highway  is  a  way  along  which  the 
public  generally  has  a  right  to  pass.  If  the  public  has  a  right  to  pass 
on  foot  only,  the  way  is  a  public  Footpath  ;  if  the  public  has  a  right 
to  ride  or  lead,  a  horse  along  the  way,  it  is  a  Bkidle-path  (Vol.  II. 
p.  398) ;  if  the  public  has  a  right  to  drive  cattle  along  the  way,  it  is  a 
Driftway  (Vol.  V.  p.  22) ;  if  the  public  has  the  right  to  drive  in  carts 
or  carriages  along  the  way,  it  is  a  Highroad.  In  each  case  the  extent 
of  the  right  of  the  public  is  determined  principally  by  antecedent  user 
{Ballard  v.  Dyson,  1808,  1  Taun.  279 ;  9  R.  K.  779 ;  Henning  v.  Burnet, 
1852,  8  Ex.  Rep.  187).  Such  a  right  is  in  no  case  an  easement ;  for 
there  is  no  dominant  tenement.  It  is  a  public  right,  enjoyed  by  all 
subjects  of.  the  Crown.  Hence  an  occupation  road,  or  any  other  private 
way,  is  not  a  highway ;  nor,  speaking  generally,  is  a  railway.  A  person 
using  a  railway  is  required  to  enter  into  a  contractual  relationship  with 
the  railway  company  {Butler  v.  Manchester,  etc.,  Railway  Company,  1888, 
21  Q.  B.  D.  207).  No  such  relationship  is  necessary  in  respect  of  the 
use  of  a  highway.  A  navigable  river  may  be,  a  tidal  navigable  river 
generally  is,  a  highway;  a  walk  or  towing-path  along  the  bank  of  a 
river  may  be  a  highway  {Greenwich  Board  of  Works  v.  Maudslay,  1870, 
L.  R.  5  Q.  B.  397 ;  Grand  Junction  Canal  Co.  v.  Petty,  1888,  21  Q.  B.  D. 
273) ;  so  may  a  bridge  over  a  river.  A  highway  is  not  necessarily  a 
thoroughfare  (see  Bailey  v.  Jamieson,  1876,  1  C.  P.  D.  329 ;  and 
Cul-de-sac,  VoL  IV.  p.  263).  A  street  is  almost  always  a  highway; 
but  not  necessarily  so.  The  definition  of  a  "street"  in  the  Public 
Health  Act,  1875,  and  the  Metropolis  Management  Act,  1855,  is  so  wide 
that  it  is  possible  for  a  carriage-way  to  be  a  "street,"  though  it  has 
never  been  dedicated  to  the  use  of  the  public  {St.  Mary,  Islington  v. 
Barrett,  1874,  L.  R.  9  Q.  B.  278;  Midland  Ely.  Co.  v.  Watton,  1886, 
17  Q.  B.  D.  30;  Arter  v.  Vestry  of  Hammersmith,  [1897]  1  Q.  B.  646; 
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and  see  Street).  But  every  way  which  is  open  as  of  right  to  all  the 
King's  subjects  is  a  highway,  whether  the  expense  of  repairing  and 
maintaining  it  falls  on  the  rates  or  not.  See  Wills,  J.,  in  Eyre  v.  New 
Forest  Highway  Board,  1892,  56  J.  P.  517.  In  the  construction  of  the 
Highway  Act,  1835,  the  word  "  highways  "  is  to  be  understood  to  mean 
all  roads,  bridges  (not  being  county  bridges),  carriage-ways,  cartways, 
horseways,  bridle-ways,  footways,  causeways,  church  ways,  and  pavements. 

Ownership  of  the  Soil. — The  right  of  the  public  is  merely  to  pass  and 
repass  along  the  way,  pausing  only  for  such  time  as  is  reasonable  and 
usual  when  persons  are  using  a  highway  as  such  {Harrison  v.  Duke  of 
Rutland,  [1893]  1  Q.  B.,  at  p.  146 ;  Hickman  v.  Maisey,  [1900]  1  Q.  B. 
752).  The  soil  remains  the  property  of  the  freeholder,  who  is  generally 
the  owner  of  the  adjoining  land.  If  the  land  on  each  side  of  the  high- 
way belongs  to  different  owners,  the  presumption  is  that  each  adjoining 
owner  owns  the  soil  of  the  highway  usque  ad  medium  filum  {In  re 
Wliites  Charities,  [1898]  1  Ch.  659 ;  and  see  University  College,  Oxford 
v.  Oxford  Corporation,  1904,  68  J.  P.  470);  but  this  presumption  may  be 
rebutted  by  evidence  of  the  circumstances  in  which  the  highway  was 
created,  or  the  grant  of  the  adjoining  land  was  made  {Beckett  v.  Corpora- 
tion of  Leeds,  1872,  L.  K.  7  Ch.  421 ;  Leigh  v.  Jack,  1879,  5  Ex.  D.  264; 
Duke  of  Devonshire  v.  Pattinson,  1887,  20  Q.  B.  D.  263 ;  Pryor  v.  Petre, 
[1894]  2  Ch.  11 ;  Ma'ppin  v.  Liberty,  [1903]  1  Ch.  118).  In  the  case  of 
a  street  repairable  by  the  inhabitants  at  large,  the  soil  under  the  street 
is,  by  sees.  4  and  149  of  the  Public  Health  Act,  1875,  vested  in  the 
Urban  District  Council,  or  other  highway  authority,  but  only  so  far  as 
is  necessary  for  its  use  by  the  public  as  a  highway,  or  for  any  other  of 
the  purposes  of  the  Act  {Baird  v.  Tunbridge  Wells,  [1896]  A.  C.  434 ; 
A.-G.  V.  Barker,  1900,  83  L.  T.  245 ;  Finchley  Electric  Light  Co.  v.  Finchley 
U.  D.  C,  [1903]  1  Ch.  437;  Westminster  Corporation  v.  L.  &  N.-W.  Ely. 
Co.,  [1905]  A.  C.  426 ;  and  see  Street).  But  subject  to  the  right  of  the 
public  or  the  higliway  authority,  the  soil  and  the  herbage  remain  the 
property  of  the  freeholder ;  he  is  "  in  possession  and  occupation  "  both 
of  the  soil  and  the  surface  {B.  v.  Pratt,  1855, 4  El.  &  Bl.  860 ;  24  L.  J.  M.  C. 
113);  he  may  use  both  for  his  own  purposes  in  any  manner  not  incon- 
sistent with  such  right  {St.  Mary,  Neiuington  v.  Jacobs,  1871,  L.  E.  7  Q.  B. 
47) ;  and  may  maintain  an  action  against  any  one  who  trespasses  thereon 
or  depastures  it  with  cattle  {Sir  John  Lade  v.  Shepherd,  1733,  2  Stra. 
1004;  Stevens  v.  Whistler,  1809,  11  East,  51;  Harrison  v.  Duke  of  Rut- 
land, [1893]  1  Q.  B.  142 ;  Hickman  v.  Maisey,  [1900]  1  Q.  B.  752),  or 
makes  a  tunnel  or  lays  pipes  under  it  {Souch  v.  E.  L.  Ely.  Co.,  1874,  22 
W.  Pt.  566 ;  Goodson  v.  Richardson,  1874,  L.  Pt.  9  Ch.  221).  The  soil  of  a 
highway  may  be  subject  to  a  private  right  of  way  coexistent  with  the 
right  of  the  public  {Brownlow  v.  Tomlinson,  1840, 1  Man.  &  G.  484) ;  and 
by  special  custom  the  right  of  the  public  to  pass  and  repass  may  be 
subject  to  temporary  interruption,  e.g.  by  the  erection  of  booths  during  a 
fair  {Elwood  v.  Bidlock,  1844,  6  Q.  B.  383).  But  a  local  highway  authority 
has  no  right  to  stop  a  highway  for  the  purpose  of  holding  a  motor  race. 
{A.-G.  for  the  Duchy  of  Lancaster  v.  Blackpool  Corporation,  1907,  123 
L.  T.  Jo.  222). 

Extent  of  the  Right  of  the  Public. — The  right  of  the  public  extends 
•over  the  whole  width  of  the  highway,  and  not  merely  over  the  part  which 
is  metalled  or  trodden  down  {Foivler  v.  Sanders,  1618,  Cro.  (2)  446).  This 
is  so  whether  the  highway  in  question  be  a  carriage-road,  or  only  a  bridle- 
path or  footway  {Pullin  v.  Deffel,  1891,  64  L.  T.  134).     Thus,  where  an 


548  HIGHWAYS 

electric  telegraph  company  without  legal  authority  erected  telegraph 
poles  in  a  permanent  manner  on  the  waste  at  the  side  of  a  highway, 
leaving  room  enough  for  the  use  of  the  highway,  and  not  affecting 
either  the  metalled  road  or  the  footpath  by  the  side  of  it,  this  was  held 
to  be  a  public  nuisance,  because  the  company  had  thus  obstructed  a  small 
portion  of  space  which  the  public  had  a  legal  right  to  use  (B.  v.  United 
Kingdom  Telegraph  Co.,  1862,  3  F.  &  F.  73 ;  31  L.  J.  M.  C.  166).  And  it 
makes  no  difference  that  trees,  bushes,  furze,  etc.,  have  for  a  period  of 
twenty-five  years  or  more  been  allowed  to  grow  up  to  within  a  few  feet 
of  the  metalled  part  of  the  highway  (Ttirnery.  Ringwood  Highway  Board, 
1870,  L.  R  9  Eq.  418.  See  also  Plnmlley  v.  Lock,  1903,  67  J.  P.  237; 
Harvey  Y.  Truro  B.  B.  C.  [1903]  2  Ch.  638).  A  public  footway  combined 
with  a  private  carriage-way,  extends  to  the  width  of  the  latter  primd 
facie  (A.-G.  v.  Usher  Linoleum  Co.,  [1901]  2  Ch.  647).  A  ditch  running 
alongside  a  highway  may  be  dedicated  as  part  of  the  highway  (Chorley 
Corporation  v.  Nightingale,  [1906]  2  K.  B.  612  ;  (C.  A.),  [1907]  W.  N.  167). 
Further,  as  to  the  rights  of  the  public  over  such  roadside  wastes,  see  p)ost, 
p.  561. 

Bight  of  the  Puhlic  to  Deviate. — It  has  been  laid  down  in  more  than 
one  ancient  case  that  whenever  a  highway  becomes  so  out  of  repair  as 
to  be  what  is  called  "  founderous,"  the  public  have  a  right  to  pass  and 
repass  over  the  adjacent  soil,  whether  enclosed  or  not.  But  this  alleged 
right  is  very  doubtful ;  it  probably  exists  only,  if  at  all,  in  cases  where 
the  owner  of  such  adjacent  soil  is  under  an  obligation  to  keep  the  soil 
of  the  highway  in  repair  and  has  neglected  to  do  so,  or  has  himself 
obstructed  the  highway  (see  Arnold  v.  Holhrook,  1873,  L.  E.  8  Q.  B.  96, 
and  Dawes  v.  Hawkins,  1860,  8  C.  B.  N.  S.  848;  29  L.  J.  C.  P.  343). 
Clearly  there  is  no  such  right  when  a  private  way  is  obstructed  or 
allowed  to  become  impassable.  And  there  is  another  distinction  between 
a  public  and  a  private  right  of  way.  The  owner  of  land  adjoining  a 
public  highway  is  entitled  to  erect  gates  or  open  doors  so  as  to  give  him 
access  to  the  highway  at  any  point  he  pleases,  whether  the  soil  of  the 
highway  be  his  or  not  {Marshall  y.  Ulleswater  Steam  Navigation  Co.,  1871, 
L.  Pv.  7  Q.  B.  166 ;  25  L.  T.  793 ;  Bamuz  v.  Southend  Local  Board,  1892, 
67  L.  T.  169).  The  owner  of  land  adjoining  a  private  way  may  not  do 
this. 

II.  How  SUCH  A  Eight  is  Created. 

A  public  right  of  way  can  of  course  be  created  by  statute  (see  CuUtt 
V.  Maxse,  1873,  L.  E.  8  C.  P.  704).  Otherwise  it  comes  into  existence 
only  by  what  is  called  a  dedication  to  the  public.  The  public  cannot 
take  by  grant,  though  the  inhabitants  of  a  village  or  parish  may  {Vestry 
of  Bermondsey  v.  Brown,  1865,  L.  E.  1  Eq.  204;  35  Beav.  226;  55  E.  K. 
882). 

Dedication. — A  dedication  may  be  express :  a  man  may  write  a  letter 
to  the  newspapers  inviting  the  public  to  use  his  new  road.  But  this 
seldom  happens.  A  dedication  is  generally  to  be  implied  from  the  con- 
duct of  the  owner  of  the  soil.  Thus  if  a  freeholder  makes  a  new  road 
joining  two  existing  highways,  and  builds  houses  on  both  sides  of  it,  and 
leaves  it  open  and  unfenced  at  both  ends,  and  never  seeks  to  prevent  the 
public  from  using  it,  the  presumption  is  irresistible  that  he  intended  to 
make  it  a  public  road.  The  exact  moment  at  which  the  right  of  the 
public  attaches  depends  on  the  circumstances  of  each  case.  These  may 
be  so  unequivocal  that  a  dedication  takes  place  immediately.     Usually, 
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however,  the  presumption  only  arises  after  a  certain  length  of  time, 
during  which  the  public  have  enjoyed  an  uninterrupted  user  of  the  way. 
The  acquiescence  of  the  freeholder  in  such  user  is  strong  evidence  that 
he  intended  to  dedicate  the  road  to  the  use  of  the  public ;  and  if  such 
acquiescence  continues  for  a  substantial  length  of  time,  it  will  be  suffi- 
cient to  create  a  highway.  Eight  years,  and  even  eighteen  months,  has 
been  held  long  enough  {North  London  My.  Co.  v.  St.  Mary,  Islington, 
1872,  21  W.  R.  226,  though  in  this  case  there  was  some  evidence  of  an 
express  dedication).  In  all  such  cases,  however,  the  presumption  of 
dedication  may  be  rebutted  by  the  special  circumstances  of  the  case. 
Thus  placing  a  bar  across  the  entrance  to  a  new  street  rebuts  the  pre- 
sumption which  would  otherwise  arise  from  the  fact  that  the  new  street 
opened  into  an  ancient  highway ;  and  this  is  so  even  though  the  bar  be 
promptly  knocked  down  {Roherts  v.  Karr,  1808, 1  Camp.  26271. ;  10  E.  R. 
676.  And  see  Piggott  v.  Goldstraw,  1901,  65  J.  P.  259  ;  84  L.  T.  94).  By 
lapse  of  time  the  Court  will  presume  that  the  formalities  for  dedication 
required  by  sec.  23  of  the  Highway  Act,  1835,  in  the  case  of  new  high- 
ways, or  by  sees.  84  and  85  in  the  case  of  substituted  highways,  have 
been  complied  with  {Leigh  U.  B.  C.  v.  ICing,  [1901]  1  K.  B.  747).  For 
a  case  of  dedication  to  the  public  subject  to  the  exercise  of  market 
franchise  rights,  see  Gingell,  etc.,  Ltd.,  v.  Stepney  Borough  Council,  [1906] 
2  K.  B.  468. 

Who  can  Dedicate. — Strictly  only  the  owner  of  an  estate  in  fee- 
simple  in  possession  can  dedicate  a  way  to  the  public.  A  tenant  for  life 
or  for  a  term  of  years  may  by  his  conduct  give  the  public  a  right  as 
against  himself,  but  not  so  as  to  bind  the  inheritance  or  the  reversion. 
Though  where  there  has  been  a  succession  of  tenants,  and  it  was 
notorious  that  the  public  were  using  the  way  as  of  right  during  each 
successive  tenancy,  the  consent  of  the  landlord  may  be  presumed  {R.  v. 
Barr,  1814,  4  Camp.  16;  15  R.  R.  721).  A  dedication  can  be  presumed 
against  the  Crown  as  readily  as  though  the  land  belonged  to  a  private 
person  {R.  v.  East  Mark,  1848,  11  Q.  B.  877;  Turner  v.  Wcdsh,  1881, 
6  App.  Cas.  636).  A  corporation  or  other  public  body  may  dedicate, 
provided  that  the  dedication  suggested  is  not  ultra  vires  or  inconsistent 
with  the  purposes  for  which  they  exist  {Grand  Junction  Canal  v.  Petty, 
1888,  21  Q.  B.  D.  273 ;  Great  Western  Rly.  Co.  v.  Solihull  Rural  Council, 
1902,  86  L.  T.  852 ;  66  J.  P.  772).  That  the  public  accept  the  dedication 
is  shown  by  their  using  the  way.  The  consent  of  the  parish  need  not 
be  shown;  this  never  was  necessary,  even  when  the  parish  were  ipso 
facto  bound  to  repair  every  highway  from  the  moment  it  was  dedicated 
to  the  use  of  the  public  {R.  v.  Inhabitants  of  Leake,  1833,  5  Barn  &  Adol. 
469 ;  39  R.  R.  521). 

Limited  or  Qualified  Dedication. — A  highway,  as  we  have  seen,  is  not 
necessarily  a  carriage-way.  The  person  dedicating  may  confer  on  the 
public  the  right  to  use  the  way  as  a  footway,  bridle-path,  or  driftway 
only  (see  Sheringham  U.  D.  C.  v.  Halsey,  1904,  68  J.  P.  395).  He  may 
also,  by  contemporaneous  acts,  limit  the  user  of  the  way  to  certain  times 
or  seasons  {e.g.  he  may  grant  the  public  the  right  to  use  his  bridge  when- 
ever it  is  dangerous  to  cross  by  the  ford  {R.  v.  Inhabitants  of  North- 
ampton,  1814,  2  M.  &  S.  262 ;  15  R.  R.  241)).  Or  he  may  reserve  to 
himself  the  right  to  periodicallv  plough  up  the  soil  of  the  way  {Mercer  v. 
Woodgate,  1869,  L.  R.  5  Q.  B.  26 ;  Arnold  v.  Blaker,  1871,  L.  R.  6  Q.  B. 
433;  Arnold  v.  Holhrook,  1873,  L.  R.  8  Q.  B.  96).  But  though  he  may 
thus  restrict  the  user,  he  may  not  limit  the  number  of  persons  who  may 
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use  the  way.  E.g.  a  dedication  to  the  inhabitants  of  a  parish  or  to  any 
other  limited  portion  of  the  public  is  void,  and  confers  no  right  on 
anyone  ( Vestry  of  Bermondsey  v.  Brown,  supra) ;  though  such  a  right 
may  be  created  by  grant  or,  it  is  said,  by  custom  (Co.  Litt.  1106,  56«). 
Nor  can  a  dedication  be  limited  in  respect  of  the  duration  of  the 
right;  every  dedication  is  necessarily  in  perpetuity.  Nor  can  a  dedi- 
cation, in  the  absence  of  statutory  authority,  be  made  subject  to  the 
payment  of  a  toll  {Austerherry  v.  Coiyoration  of  Oldham,  1885,  29 
Ch.  D.  750).  But  if,  at  the  time  of  dedication,  there  exists  in  or  near 
the  highway  an  obstruction,  such  as  trees  or  projecting  steps,  or  an 
excavation,  such  as  a  cellar  covered  with  a  flap,  it  will  be  presumed 
that  the  dedication  is  subject  to  any  such  obstruction  or  excavation 
which  existed  at  the  time  of  dedication,  though  it  renders  the  way 
incommodious  and  even  dangerous  for  passengers.  And  though  such 
obstruction  or  excavation  would  be  an  actionable  nuisance,  had  it  been 
placed  there  subsequently,  its  presence  does  not  make  the  dedicator 
liable  for  damages  if  anyone  using  the  way  is  injured  {Ze  JVeve  v.  3Iile 
End  Old  Town,  1858,  8  El.  &  Bl.  1054;  27  L.  J.  Q.  B.  208;  Fisher  v. 
Prowse,  1862,  2  B.  &  S.  770;  31  L.  J.  Q.  B.  212).  But  a  man  who  has 
dedicated  a  way  cannot  make  any  use  of  the  adjoining  land  that  would 
make  the  way  dangerous ;  if,  after  dedication,  an  excavation  be  made 
so  near  the  way  as  to  be  a  nuisance,  he  must  fence  it  off  {Barnes  v. 
Ward,  1850,  9  C.  B.  392). 

III.  How  SUCH  A  Eight  is  Lost. 

A  public  right  of  way  cannot  be  lost  by  abandonment  or  non-user ; 
the  public  retain  the  right,  though  they  may  not  have  occasion  to  exer- 
cise it.  Again,  a  public  right  of  way  cannot  be  released  or  alienated ; 
for  there  is  no  body  or  person  who  can  grant  away  the  property  of 
the  public.  Hence,  at  common  law  the  maxim  was,  "  Once  a  highway, 
always  a  highway ; "  for  the  law  knew  no  presumption  or  prescription 
to  extinguish  such  a  right.  Still,  of  course,  an  Act  of  Parliament  can 
by  express  words  or  necessary  implication  destroy  a  highway  {Corpora- 
tion of  Yarmouth  v.  Simmons,  1878,  10  Ch.  D.  518).  And  if  the  soil 
along  which  the  way  runs  is  destroyed  by  a  landslip  or  washed  into  the 
sea,  the  right  of  the  public  will  be  suspended  until  such  time  as  it  again 
becomes  possible  to  pass  that  way  {B.  v.  Hornsea,  1854,  23  L.  J.  M.  C.  59 ; 
B.  V.  Greenhoio,  1876,  1  Q.  B.  D.  703).  So  if  a  navigable  river  changes 
its  course,  the  right  of  the  public  is  by  the  act  of  God  diverted  to 
the  new  channel.  And,  in  former  days,  a  highway  could  apparently 
be  diverted  by  proceedings  taken  under  an  old  writ  of  ad  quod  damnum, 
by  means  of  which  the  sanction  of  a  sheriffs  jury  could  be  obtained  to 
the  diversion.     But  such  proceedings  now  are  obsolete. 

Certificate  of  Justices. — And  now  by  sees.  84-92  of  the  Highway  Act, 
1835,  5  &  6  Will.  IV.  c.  50,  as  amended  by  the  L.  G.  Acts,  1888  and  1894, 
two  justices  may,  at  the  instance  of  either  a  District  or  a  Parish 
Council,  with  the  consent  of  both  bodies,  and  after  certain  formalities 
and  certain  advertisements,  "stop,  divert,  or  turn"  a  highway.  The 
prior  consent  of  both  the  Parish  and  the  District  Council  is  now 
necessary  (L.  G.  Act,  1894,  s.  13  (1)).  Any  inhabitant  who  v/ishes 
to  stop  up,  divert,  or  turn  a  highway  may  bring  the  matter  before 
either  of  these  bodies  in  the  form  of  a  written  proposal ;  he  generally 
begins  with  the  District  Council,  as  that  is  now  the  highway  authority. 
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(See  Highway  Authority,  ante,  p.  544).  Or  either  of  these  authorities 
may  of  its  own  initiative  take  such  a  matter  into  its  consideration.  In 
either  case,  unless  both  Councils  agree  that  it  is  expedient  that  the 
highway  should  be  stopped  up,  diverted,  or  turned,  either  entirely 
or  with  the  reservation  of  a  footway  or  bridle-path,  the  matter  drops. 
The  only  ground  on  which  a  highway  can  be  stopped  is  that  it  is 
unnecessary.  The  only  ground  on  which  a  highway  can  be  diverted 
is  that  the  proposed  new  way  is  "  nearer  or  more  commodious  "  than 
the  existing  way.  If,  however,  both  Councils  pass  a  resolution  in 
favour  of  stopping  up  or  diverting  the  highway,  a  further  proceeding 
is  rendered  necessary  by  sec.  13  (1)  of  the  L.  G.  Act,  1894.  The 
Parish  Council  must  give  public  notice  of  such  resolution  in  the  manner 
directed  by  sec.  51  of  that  Act.  And  the  resolution  will  not  operate 
{a)  unless  it  is  confirmed  by  the  Parish  Council  at  a  meeting  held  not 
less  than  two  months  after  the  public  notice  is  given ;  nor  (h)  if  a  parish 
meeting  held  before  such  confirmation  resolve  that  the  consent  ought 
not  to  be  given. 

As  soon  as  the  resolution  has  been  carried  in  both  Councils — it  is 
not  necessary,  though  it  may  be  expedient,  to  wait  to  see  whether  the 
resolution  of  the  Parish  Council  will  be  confirmed,  or  whether  it  will  be 
vetoed  by  a  parish  meeting — the  clerk  of  the  District  Council  applies  to 
two  justices  to  view  the  way.  The  two  justices  must  themselves  go 
over  the  ground  together  {R.  v.  Camhridgeshire,  1835,  4  Ad.  &  E.  Ill ; 
R.  V.  Wallace,  1879,  4  Q.  B.  D.  641).  If  it  appears  to  them  upon  such 
view  that  the  existing  highway  is  unnecessary,  or  that  the  proposed  new 
highway  is  nearer  or  more  commodious  to  the  public,  and  the  owner  of 
the  land  over  which  the  new  highway  is  intended  to  be  made  consents 
in  writing  to  the  diversion,  then  notices  stating  the  details  of  the  pro- 
posed alteration  must  be  posted  "  at  the  place  and  by  the  side  of  each 
end  of  the  highway  from  whence  the  same  is  proposed  to  be  diverted, 
and  turned  or  stopped  up  "  (see  R.  v.  Surrey,  1870,  L.  E.  5  Q.  B.  466 ; 
R.  V.  Surrey,  [1892]  1  Q.  B.  867 ;  and  R.  v.  Kent  JJ.,  [1905]  1  K.  B. 
378).  A  similar  notice  must  be  advertised  in  a  local  paper  for  four 
successive  weeks,  and  posted  on  the  church  door  of  every  parish  in 
which  the  highway  lies  for  four  successive  Sundays.  The  justices,  then, 
must  wait  till  the  prescribed  period  of  "  not  less  than  two  months  after 
public  notice  is  given  "  of  the  resolution  of  the  Parish  Council.  As  soon 
as  that  resolution  has  been  duly  confirmed,  without  any  veto  from  a 
parish  meeting,  and  the  justices  are  satisfied  that  all  necessary  notices 
have  Been  duly  published,  and  a  plan  of  the  old  and  proposed  new  high- 
ways has  been  delivered  to  them,  they  must  make  their  certificate, 
stating  their  reasons,  and  setting  out  the  due  performance  of  all  con- 
ditions precedent  required  by  the  Act  of  1835.  This  certificate  must 
be  lodged  with  the  clerk  of  the  peace  for  the  county,  and  be  read  by  him 
in  open  Court  at  the  Quarter  Sessions  held  next  after  four  weeks  from 
the  day  of  its  being  so  lodged,  and  then  be  enrolled,  with  the  other 
documents,  among  the  records  of  the  county  (5  &  6  Will.  iv.  c.  50, 
■  85). 

Any  person  aggrieved  by  the  certificate  may  appeal  to  the  said 
Quarter  Sessions.  He  must  give  the  District  Council  fourteen  days' 
notice  of  his  appeal,  accompanied  by  a  statement  of  the  grounds  of 
appeal.  Upon  the  appeal,  a  jury  decides  whether  the  old  highway  is 
unnecessary,  or  whether  the  proposed  highway  is  nearer  or  more  com- 
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or  the  appeal  is  dismissed,  the  Court  must  make  an  order  that  the  old 
highway  be  stopped  or  diverted,  and  the  ground  for  the  new  road 
purchased.  And  as  soon  as  the  new  road  is  made  and  completed  to  the 
satisfaction  of  two  justices,  it  at  once  becomes  a  public  highway,  and  the 
former  highway  is  stopped.  If  the  proceedings  were  initiated  by  a 
private  person,  he  must  pay  all  the  costs  of  the  view,  notices,  etc. ;  if 
not,  the  District  Council  pays  them.  The  costs  of  any  appeal  follow 
its  event  (s.  90). 

If  several  highways  be  so  connected  together  that  they  cannot  be 
separately  stopped  or  diverted  without  interfering  one  with  the  other, 
they  may  be  all  included  in  one  order  or  certificate  (s.  86).  A  certificate 
affecting  several  highways  may,  on  appeal,  be  confirmed  in  part  and 
quashed  in  part  {B.  v.  Midgley  Local  Board,  1864,  5  B.  &  S.  621 ;  33 
L.  J.  M.  C.  188).  A  cross-road  will  by  necessary  implication  cease  to  be 
a  highway,  if  every  road  with  which  it  communicates  has  been  lawfully 
stopped  or  diverted,  so  that  no  one  can  have  access  to  the  cross-road 
without  committing  a  trespass  (Bailey  v.  Jamieson,  1876,  1  C.  P.  D. 
329). 

Inclosure  Acts. — By  sec.  62  of  the  General  Inclosure  Act,  1845,  8  &  9 
Vict.  c.  118,  power  is  given  to  the  valuer  acting  in  the  matter  of  any 
inclosure  to  set  out  and  make  public  roads  and  ways,  and  to  stop  up, 
divert,  or  alter  any  of  the  roads  or  ways  passing  through  the  land  to  be 
inclosed,  or  through  any  old  inclosures  in  the  parish  in  which  the  land 
to  be  inclosed  is  situate ;  and  this  power  in  not  confined  to  roads  passing 
through  old  inclosures  or  intakes  from  the  waste  or  common  inclosed, 
but  extends  to  roads  passing  through  any  inclosures  within  the  parish 
{Hwnly  V.  Silvester,  1888,  20  Q.  B.  D.  797). 

IV.  Eepair  of  Highways. 

At  common  law  it  is  the  duty  of  the  inhabitants  of  each  parish  to 
maintain  and  repair  all  highways  within  it.  There  is  no  escape  from 
this  liability.  No  contract  will  free  the  parishioners  from  it.  It  may 
be  suspended,  if  for  any  reason  the  burden  can  be  shifted  on  to  others ; 
hut  it  revives  as  soon  as  the  liability  of  those  others  ceases  {B.  v.  Oxford- 
shire, 1825,  4  Barn.  &  Cress.  194).  And  in  spite  of  all  the  changes 
introduced  by  the  various  Local  Government  Acts,  if  a  "highway 
repairable  by  the  inhabitants  at  large  "  be  out  of  repair,  it  is  still  open 
to  any  person  aggrieved  to  indict  the  inhabitants  of  the  parish ;  though 
in  certain  cases  a  highway  authority  may  be  indicted  in  respect  of  the 
non-repair  of  a  highway.  See  sec.  10  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878. 

Batione  temirce,  etc. — There  were  at  common  law  only  three  cases 
in  which  the  duty  of  repairing  a  highway  could  be  primarily  placed 
elsewhere : — 

1.  By  prescription,  the  duty  of  repairing  a  particular  road  may  be 
cast  on  some  person  or  corporation.  But  there  must  be  some  considera- 
tion for  such  a  liability,  e.g.  some  land  adjacent  to  the  way  held  on  the 
tenure  of  performing  such  service.  An  unincorporated  body  which  is 
incapable  of  holding  land  (such  as  the  parishioners  of  an  adjoining 
parish)  cannot  be  liable  to  repair  a  highway  ratione  tenurce.  Such  a 
liability  is  generally  established  by  proof  that  the  present  or  former 
occupier  of  that  land  has  actually  repaired  that  highway;  but  such 
evidence  is  only  presumptive,  and  may  be  rebutted.     The  liability  once 
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established  attaches  to  the  land  into  whosever  hands  it  may  come. 
But  the  person  liable  may  make  an  arrangement  with  the  highway 
authority  to  take  over  the  repair  of  the  highway  on  terms  (Highway 
Act,  1835,  s.  62 ;  Public  Health  Act,  1875,  s.  148).  If  no  such  arrange- 
ment be  made,  and  a  highway  repairable  ratione  tenurce  falls  into 
disrepair,  the  District  Council,  after  due  notice  given  and  request  made 
to  the  person  liable,  may  itself  repair  the  highway  and  recover  the  cost 
from  that  person  (L.  G.  Act,  1894,  s.  25  (2)).  Such  a  liability  will  cease 
if  a  highway  authority  under  its  statutory  powers  so  alters  the  nature 
and  course  of  the  road  as  to  practically  destroy  the  former  highway 
(B.  V.  Barker,  1890,  25  Q.  B.  D.  213 ;  but  see  sec.  93  of  the  Highway  Act, 
1835).  The  legal  origin  of  the  liability  to  repair  ratione  tenurce  may  be 
a  grant  from  the  Crown  (Usher  and  Dittons  U.  D.  C.  v.  Marks,  1902,  71 
L.  J.  K.  B.  309).  An  owner  of  land  who  is  not  an  occupier  is  not  liable 
to  repair  a  highway  ratione  tennrce,  and  a  District  Council  cannot  recover 
from  him  the  expense  of  repairing  it  {Cuckfielcl  R.  D.  G.  v.  Goring,  [1898] 

1  Q.  B.  865  ;  Daventry^  R.  D.  G.  v.  Parker,  [1900]  1  Q.  B.  1).  Payment 
in  discharge  of  this  liability  under  the  Highway  Act,  1835,  exempts 
from  payment  of  highway  rates  (Dalton  Overseers  v.  North  Eastern  Rly. 
Go.,  [1900]  A.  C.  345;   see  also  Ferrand  v.  Bingley  U.  D.  G.,  [1903] 

2  K.  B.  445). 

2.  By  custom,  the  inhabitants  of  a  particular  township  or  tithing,  as 
distinct  from  the  whole  parish,  may  be  bound  to  repair  that  portion  of  a 
highway  which  lies  within  their  own  boundary  (see  R.  v.  Ecclesfield,  1818, 
1  Barn.  &  Aid.  348 ;  19  K.  K.  335). 

3.  If  a  highway  ran  over  open  land,  and  the  occupier  of  the  land 
subsequently  enclosed  the  road,  he  is  liable  to  repair  it  ratione  clausuroe 
so  long  as  the  enclosure  exists ;  because,  it  was  said,  he  had  deprived 
the  public  of  their  right  to  deviate  over  his  land,  should  the  way  become 
impassable.  But  now  if  the  enclosure  be  made  with  the  written  consent 
of  the  parish,  no  such  liability  will  attach  (Highway  Act,  1862,  s.  46). 

"  Taking  over  "  a  Highway. — Unless  the  liability  could  thus  be  cast 
on  others,  the  inhabitants  of  each  parish  prior  to  1836  were  bound  to 
repair  every  highway  in  their  parish,  ancient  or  modern.  The  amount 
of  money  requisite  for  this  purpose  was  raised  by  a  highway  rate  which 
was  levied  on  all  property  in  the  parish  rateable  to  the  relief  of  the  poor, 
and  also  on  woods,  mines,  and  certain  sporting  rights.  It  was  thus  in 
the  power  of  any  landowner  by  dedicating  a  way  to  the  public  to  impose 
on  the  parish  the  burden  of  repairing  and  maintaining  it,  without  the 
leave  or  consent  of  his  fellow-parishioners,  and  whether  the  way  was  of 
any  use  to  them  or  not.  This  was  felt  to  be  a  hardship.  Accordingly 
by  sec.  23  of  the  Highway  Act,  1835,  the  law  was  altered,  and  the 
general  liability  of  the  inhabitants  of  a  parish  restricted.  They 
remained  liable  to  repair  any  road,  occupation-way,  driftway,  or  bridle- 
path which  had  been  set  out  and  dedicated  to  public  use  by  a  private 
person  or  corporation  at  any  date  prior  to  March  20,  1836 ;  but  no 
such  liability  arose  in  respect  of  any  new  way  unless  and  until  certain 
formalities  were  gone  through  and  the  way  accepted  ("  taken  over,"  it 
is  called)  by  the  parish.  The  steps  which  now  are  necessary  before  a 
way  dedicated  to  the  public  becomes  repairable  at  the  expense  of  the 
district,  are  as  follows : — 

1.  Any  person  who  desires  to  dedicate  a  way  to  the  public  must  give 
three  months'  notice  of  his  intention  to  the  District  Council  and  to  the 
justices  of  the  division  of  the  county  in  Petty  Sessions  assembled. 
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2.  The  District  Council  must  be  satisfied  that  the  road  is  properly 
made,  and  that  it  is  useful  and  not  unnecessary. 

3.  The  justices  must  inspect  the  road,  and  satisfy  themselves  that  it 
is  properly  made  and  of  the  proper  width,  and  give  a  certificate  to  that 
effect. 

4.  Their  certificate  must  be  enrolled  at  the  next  Quarter  Sessions, 
subject  to  a  possible  appeal. 

5.  The  public  must  use  the  road  for  twelve  months,  and  during  that 
time  the  dedicator  must  himself  repair  it. 

Then  at  the  end  of  twelve  months  it  becomes  a  highway  repairable 
by  the  District  Council. 

A  District  Council  may  also  agree  with  a  landowner  who  is  proposing 
to  make  a  road  in  its  district  and  to  dedicate  it  to  the  public,  that  it 
shall  on  completion  become  a  highway  repairable  by  the  District  Council; 
and  it  then  will  become  such  a  highway  without  the  intervention  of  any 
justices  (Public  Health  Act,  1875,  s.  146). 

If  a  road  be  dedicated  to  the  public  after  March  20,  1836,  and  is  not 
"  taken  over  "  in  either  of  these  ways,  it  remains  a  public  highway,  but 
no  one  is  bound  to  repair  it.  No  such  duty  rests  on  the  dedicator,  or  on 
the  owner  of  the  soil.  The  inhabitants  of  the  parish  have  no  duty  and 
no  right  to  repair  it ;  if  they  do  so  against  the  will  of  the  owner  of  the 
soil,  they  commit  a  trespass  {Eyre  v.  Neiv  Forest  Highiuay  Board,  1892, 
56  J.  P.  517).  But  an  urban  sanitary  authority  may  take  over  a  private 
street  which  has  been  properly  sewered,  levelled,  paved,  flagged,  metalled, 
channelled,  and  made  good  to  the  satisfaction  of  its  surveyor,  under  sees. 
150  and  152  of  the  Public  Health  Act,  1875,  or  sec.  41  of  the  Public 
Health  Act,  1890,  where  adopted,  or  sees.  19  and  20  of  the  Private  Street 
Works  Act,  1892,  where  adopted. 

Unnecessary  Highiuays. — But  the  Act  of  1835  was  not  retrospective. 
It  did  not  relieve  the  inhabitants  of  a  parish  from  the  necessity  of 
repairing  any  existing  highway.  They  were  left  still  liable  to  repair  all 
highways  which  were  repairable  by  the  inhabitants  at  large  on  March  20, 
1836.  But  this  liability  has  since  been  narrowed.  For  if  an  ancient 
highway  has  now  become  unnecessary  for  public  use,  proceedings  can 
be  taken — with  the  consent  in  a  rural  district  of  the  Parish  Council 
—to  have  it  declared  to  be  no  longer  repairable  by  the  parish  or  at  the 
public  expense  (Highway  Act,  1864,  s.  21 ;  Highways  and  Locomotives 
(Amendment)  Act,  1878,  s.  24;  L.  G.  Act,  1894,  s.  13).  But  these  Acts 
provide  means  for  reviving  the  liability  of  the  inhabitants  of  the  parish 
should  the  highway  again  be  needed  for  public  use. 

District  Conncils. — The  District  Councils  created  by  the  L.  G.  Act  of 
1894  are  now,  speaking  generally,  the  highway  authorities  in  all  parts  of 
England  and  Wales;  and  to  them  the  powers,  duties,  and  liabilities 
of  the  former  surveyor  of  highways  and  of  the  former  Highway  Boards 
have  been  transferred  (s.  25 ;  and  see  ante,  p.  544).  Hence  now 
primd  facie  the  duty  of  repairing  every  highway  which  is  repairable 
at  all  at  public  expense  lies  on  the  District  Council.  There  are  two 
exceptions : — 

(i.)  By  sec.  13  (2)  of  the  L.  G.  Act,  1894,  a  Parish  Council  may  under- 
take the  repair  of  any  public  footpath  in  the  parish,  not  being  by  the 
side  of  a  public  road ;  but  this  will  not  relieve  the  District  Council  from 
its  liability  to  repair  such  footpath  should  the  Parish  Council  fail  to 
perform  the  duty  which  it  has  undertaken. 

(ii.)  The  County  Council  is  primarily  liable  to  repair  every  "  maia 
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road  "  in  its  county ;  though  in  some  cases  an  Urban  District  Council 
may  voluntarily  undertake  the  duty  (see  i^ost,  p.  557). 

Non-repair. — For  a  mere  omission  to  repair  the  road,  the  highway 
authority,  apparently,  is  not  liable,  even  though  special  damage  has  been 
directly  caused  thereby  to  the  plaintiff  (  Foi^ti^  v.  Davis,  1863,  2  H.  &  C. 
197;  Cowley  v.  Neiomarhet  Local  Board,  [1892]  A.  C.  345;  Thompson  v. 
Mayor,  etc.,  of  Brighton,  [1894]  1  Q.  B.  332;  Municipal  Council  of  Sydney 
V.  Bonrke,  [1895]  A.  C.  433).  The  proper  remedy  for  such  neglect  is  a 
complaint  to  the  Local  Government  Board' under  sec.  299  of  the  Public 
Health  Act,  1875  {Robinson  v.  Workington  Corporation,  [1897]  1  Q.  li. 
619 ;  Peebles  v.  Osbaldtivistle  Urban  District  Council,  ibid.  625).  But  if 
the  County  Council  is  satisfied  that  a  District  Council  has  neglected  its 
duty  to  repair  and  maintain  a  highway  in  its  district,  it  may  make  an 
order  requiring  the  District  Council  to  perform  this  duty  within  a 
certain  period,  and  if  the  work  is  not  then  done  the  County  Council 
may  appoint  some  person  to  do  it,  and  recover  the  cost  from  the 
defaulting  District  Council.  If  the  District  Council  disputes  its 
liability  to  repair,  the  County  Council  may  prefer  a  bill  of  indict- 
ment against  it  at  the  next  practicable  assizes  for  the  county  with  a 
view  to  having  the  question  of  liability  to  repair  decided  by  a  jury, 
the  costs  of  the  trial  to  be  borne  as  the  Court  may  direct  (41  &  42 
Vict.  c.  77,  s.  10). 

"Where  a  highway  repairable  ratione  tenurce  appears  on  the  report  of 
a  competent  surveyor  not  to  be  in  proper  repair,  and  the  person  liable 
to  repair  it  fails  on  request  to  do  so,  the  District  Council  may  do  the 
repairs  and  recover  the  expenses  from  him,  under  the  L.  G.  Act,  1894, 
s.  25  (2). 

As  to  the  liability  of  a  highway  authority  in  cases  of  misfeasance, 
see  Driscoll  v.  Pop)lar  Board  of  Works,  1898,  62  J.  P.  40  ;  Harrold 
V.  Watney,  [1898]  2  Q.  B.  320;  Whyler  v.  Bingham  R.  D.  C,  [1901] 
1  K.  B.  45 ;  Lambert  v.  Loivestoft  Corporation,  [1901]  1  K.  B.  590 ;  Bidl 
V.  Shoreditch,  Mayor,  etc.,  of,  1902,  19  T.  L.  E.  64;  Holloivay  v.  Birming- 
ham Corporation,  1905,  69  J.  P.  358 ;  3  L.  G.  E.  878. 

Specicd  Powers  of  a  District  Council. — A  District  Council  is  invested 
with  wide  power  to  enable  it  to  repair  highways  at  small  expense.  It 
may  take  road  material  from  any  common,  waste  land,  river,  or  brook  in 
a  parish  without  making  any  payment  (Highway  Act,  1835,  s.  51).  It 
may  gather  stones  off  any  man's  land  after  one  month's  notice,  paying 
compensation  for  damage  done  by  the  carts,  but  nothing  for  the 
stones  (s.  53).  It  may  open  any  gravel-pits  and  quarries  to  obtain  road 
materials,  paying  both  for  the  material  and  the  damage  done  in  hauling 
(s.  54).  Such  gravel-pits  and  quarries  must  be  properly  fenced  while 
open,  and  filled  up  or  sloped  down  when  they  are  no  longer  needed 
(s.  55).  It  can  order  the  owner  or  occupier  of  any  adjoining  land  to 
grub  up  and  remove  any  tree,  bush,  or  shrub  planted  on  any  highway 
within  fifteen  feet  of  the  centre.  It  may  order  its  surA^eyor  to  prune  or 
lop  any  trees  or  hedges  which  overshadow  the  highway  too  much,  and 
exclude  the  sun  and  air  (ss.  65,  Q^);  to  make,  scour,  cleanse,  and  keep 
open  all  ditches,  gutters,  drains,  and  watercourses  in  and  through  any 
land  adjoining  a  highway  (s.  67) ;  and  to  remove  any  timber,  hay,  soil, 
or  rubbish  left  on  a  highway  so  as  to  be  a  nuisance  (s.  73 ;  Denny  v. 
Thtvaites,  1876,  2  Ex.  D.  21 ;  and  see  ss.  24,  25,  26).  An  Urban  Dis- 
trict Council  may  also  by  agreement  undertake  the  maintenance,  repair, 
cleansing,  and  watering  of  any  street  or  road  for  which  it  would  not 
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otherwise  be  liable  (Public  Heath  Act,  1875,  s.  148).    As  to  level  crossings, 
see  Eailways. 

Widening  Highways. — An  Urban  District  Council  may  purchase  any 
premises  for  the  purpose  of  widening,  opening,  enlarging,  or  improving 
any  street,  or  (with  the  sanction  of  the  Local  Government  Board)  for  the 
purpose  of  making  any  new  street  (Public  Health  Act,  1875,  s.  154).  A 
Kural  District  Council  may,  under  sec.  47  of  the  Highway  Act,  1864, 
widen  or  improve  a  highway  under  its  control  on  its  own  initiative, 
and  may  for  the  purpose  acquire  the  necessary  land  by  agreement.  It 
may  also,  with  the  sanction  of  the  Court  of  Quarter  Sessions,  borrow 
money  to  meet  the  expense  of  widening  or  improving  such  highway.  A 
County  Council  has  power,  if  it  thinks  fit,  to  contribute  towards  the  cost 
of  the  improvement  of  any  highway,  although  not  a  main  road  (L.  G. 
Act,  1888,  s.  11  (10)).  Any  District  Council  may  enter  into  an  agree- 
ment with  the  County  Council  for  the  construction,  reconstruction, 
alteration,  or  improvement  of  any  highway  (Highway  Act,  1891,  s.  3). 
In  certain  cases  the  justices  in  Petty  Sessions  may  order  narrow  high- 
ways to  be  widened  (Highway  Act,  1835,  s.  82);  but  a  bridle-path 
cannot  be  enlarged  into  a  carriage-way  under  this  section.  When  a 
road  is  widened  or  diverted,  the  parish  must,  by  sec.  93  of  the 
Highway  Act,  1835,  repair  the  whole  of  the  widened  road  or  all  the 
new  highway,  as  the  case  may  be,  but  the  justices  must,  by  order,  fix 
the  amount  to  be  paid  by  the  persons  or  corporations,  if  any,  previously 
liable  to  repair  the  old  highway. 

V.  Main  Roads. 

Turnpike  Roads. — Highroads  (by  which  is  meant  public  carriage- 
ways or  cartways)  are  of  two  kinds — main  roads  and  ordinary  highroads. 
Main  roads  are  the  great  arteries  along  which  the  main  traffic  of  the 
country  flows;  they  were  formerly  known  as  the  "king's  highways." 
The  distinction  between  such  main  roads  and  by-roads  which  only  serve 
a  small  area  was  recognised  from  the  earliest  times ;  but  it  only  became 
important  when  the  various  Turnpike  Acts  of  the  last  century  began  to 
be  passed.  Under  these  Turnpike  Acts  the  control  of  the  roads  to  which 
they  applied  was  vested  in  trustees,  who  were  empowered  to  defray  their 
expenses  by  collecting  tolls.  In  theory  nothing  could  be  fairer  than  this 
system  of  direct  taxation.  Everyone  who  used  the  road  contributed 
towards  the  expense  of  maintaining  it,  and  contributed  an  amount  which 
was  in  exact  proportion  to  the  use  which  he  made  of  the  road.  But  in 
practice  this  system  of  collecting  tolls  was  found  to  be  costly ;  and  it  was 
certainly  annoying  to  the  public.  Hence  no  new  turnpike  trusts  were 
created,  and  all  the  old  ones  are  now  at  an  end ;  the  last  toll  has  been 
collected,  and  the  Turnpike  Acts  have  all  expired. 

Main  Roads. — Before  1878,  when  a  road  ceased  to  be  a  turnpike 
road,  it  became  once  more  an  ordinary  highroad.  But  by  an  Act  of 
that  year,  known  as  the  Highways  and  Locomotives  (Amendment) 
Act  (41  &  42  Vict.  c.  77,  s.  13),  it  was  provided  that  all  roads  dis- 
turnpiked  after  1870  should  be  deemed  to  be  main  roads.  The  Act 
further  provided  that  the  county  authority  {i.e.  at  that  date  the 
justices  in  Quarter  Sessions;  now  the  County  Council)  may  declare 
any  important  highway  {e.g.  one  which  is  the  medium  of  communica- 
tion between  great  towns,  or  which  leads  to  a  railway  station)  to  be 
a  main  road  (s.  15).     On  the  other  hand,  such  authority  may  apply 
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to  the  Local  Government  Board  for  an  order  declaring  that  a  main 
road  or  any  part  of  a  main  road  shall  cease  to  be  such,  and  become 
an  ordinary  highway  (s.  16).  But  no  such  order  can  be  made  with 
respect  to  a  main  road  within  a  municipal  borough  without  the  assent 
of  the  Borough  Council  being  first  obtained  (54  &  55  Vict.  c.  63,  s.  4). 
Hence  no  exact  definition  of  a  *'  main  road  "  can  be  laid  down :  one  can 
only  say  that  most  main  roads  were  formerly  turnpike  roads,  though 
many  former  turnpike  roads  are  not  now  main  roads. 

A  main  road  was  formerly  repaired  by  the  highway  authority  of  each 
district ;  but  one-half  the  cost  of  such  repairs  was  repaid  by  the  justices 
of  the  county,  provided  the  road  was  repaired  and  maintained  to  the 
satisfaction  of  the  county  surveyor.  Now,  however,  by  sec.  11  of  the 
L.  G.  Act,  1888,  every  road  in  a  county  which  is  for  the  time  being  a 
main  road,  and  every  bridge  carrying  such  road,  if  repairable  by  the 
highway  authority,  is  to  be  wholly  maintained  and  repaired  by  the 
County  Council,  except  such  as  an  Urban  District  Council  may  elect 
to  retain  under  its  own  control.  Before  any  such  road  is  taken  over 
by  the  County  Council  it  must  be  placed  in  proper  repair  by  the  high- 
way authority  to  the  satisfaction  of  the  county  surveyor.  An  Urban 
District  Council  may  retain  under  its  own  control  any  main  road  in  its 
district;  and  then  the  duty  of  repairing,  maintaining,  and  improving 
such  main  road  and  the  paved  footways,  if  any,  at  its  sides  rests  on  that 
Urban  District  Council ;  but  the  County  Council  makes  an  annual  pay- 
ment towards  the  cost  of  repairing  such  road  and  pavements  {Burslem  v. 
County  Coimcil  of  Staffordshire,  [189 Q]  1  Q.  B.  24;  Cou7ity  Council  of 
Derhy  v.  Matlock-Bath,  [1896]  A.  C.  315;  Sanclgate  U,  D.  C.  v.  Kent 
County  Council,  1898,  79  L.  T.  425).  And  the  County  Council  may 
also  require  any  District  Council  to  make  a  contract  with  it  for  the 
repair  of  any  main  road  within  its  district.  Should  the  District  Council 
fail  to  carry  out  its  contract,  the  County  Council  may  give  it  notice 
to  put  the  road  into  proper  repair,  and  if  this  notice  be  not  complied 
with  within  a  reasonable  time,  may  do  the  work  itself,  and  charge  the 
District  Council  with  the  cost  (L.  G.  Act,  1888,  s.  11). 

VI.  Beidges. 

At  common  law  the  inhabitants  of  a  county  at  large  were  primarily 
liable  to  repair  all  public  bridges  in  the  county.  This  duty  was  part  of 
the  trinoda  necessitas.  But  by  usage,  prescription,  or  ancient  tenure,  the 
duty  of  repairing  a  particular  bridge  may  be  cast  upon  a  hundred,  parish, 
township,  or  individual.  And  if  a  wholly  unnecessary  and  superfluous 
bridge  was  erected  by  a  private  individual,  the  county  was  not  bound 
to  repair  it,  even  though  the  public  used  it  (B.  v.  Southampton,  1852,  18 
Q.  B.  841).  All  other  bridges  were  called  "county  bridges,"  and  the 
obligation  of  repairing  them,  which  was  laid  by  the  common  law  upon 
the  county,  has  since  been  repeatedly  confirmed  by  statute ;  see  especi- 
ally the  Statutes  of  Bridges  (22  Hen.  viii.  c.  5.  and  1  Anne,  c.  12)  and 
the  County  Bridges  Act  of  1803,  formerly  known  as  Lord  Ellenborough's 
Act  (43  Geo.  iii.  c.  59).  The  last  Act  imposed  one  important  restriction 
in  the  case  of  all  bridges  erected  after  June  24,  1803 ;  the  county  was 
not  to  be  liable  for  the  repair  of  any  such  bridge,  unless  it  was  built  in 
a  substantial  manner  under  the  direction  or  to  the  satisfaction  of  the 
county  surveyor  (s.  5 ;  B.  y.  Devon,  1833,  5  Barn.  &  Adol.  383 ;  39  R.  R. 
507 ;  and  see  B.  v.  Inhabitants  of  Southampton,  1886, 17  Q.  B.  D.  424 ; 
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1887, 19  Q.  B.  D.  590).  A  County  Council  can  only  avoid  its  common- 
law  liability  to  repair  a  bridge  built  prior  to  the  County  Bridges  Act, 
1803,  by  proving  that  the  liability  to  repair  it  is  cast  upon  some  other 
person  {A.-G.  v.  West  Riding  of  Yorkshire  C.  C,  1903,  67  J.  P.  173). 
Another  limitation  was  introduced  by  the  Highway  Act  of  1835, 
which  came  into  operation  on  March  20,  1836.  Till  that  date  the 
county  was  liable,  under  22  Hen.  viii.  c.  5,  s.  7,  to  repair  not  only  the 
bridge,  but  also  the  approaches  to  it  for  a  distance  of  300  feet  on  either 
side.  And  this  liability  continues  in  the  case  of  every  bridge  which  was 
built  before  that  date.  But  as  regards  all  bridges  built  since  March  20, 
1836,  the  burden  of  maintaining  the  approaches  and  the  roadway  sup- 
ported by  the  bridge  is  thrown  by  sec.  22  of  the  Act  of  1835  on  the 
highway  authority,  and  not  on  the  county. 

And  now  under  the  L.  G.  Act  of  1888,  all  county  bridges  are  to  be 
repaired  by  the  County  Council;  and  all  business  formerly  done  by 
Quarter  Sessions  in  respect  of  bridges  and  roads  repairable  with  bridges, 
and  all  powers  vested  in  the  justices  of  a  county  by  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  41  &  42  Vict.  c.  77,  are  trans- 
ferred to  the  County  Council  (L.  G.  Act,  1888,  ss.  3  and  11).  Any 
bridge  which  is  not  a  county  bridge  must  still  be  repaired  as  it  was 
before  the  Act.  The  duty  of  repairing  a  bridge  extends  to  the  repair 
of  all  the  artificial  parts  of  the  structure,  and  includes  rebuilding,  if 
necessary ;  as  in  the  case  of  the  bridge  built  by  Queen  Anne  at  Datchet 
{B.  V.  Inhabitants  of  Bucks,  1810,  12  East,  192  ;  11  R.  R.  347). 

A  person  only  entitled  as  one  of  the  public  to  use  a  bridge  carrying 
a  highway  over  a  river  cannot,  because  the  bridge  is  falling  into  decay, 
enter  on  the  land  of  another  person  and  re-erect  it  as  abating  a  nuisance 
{Campbell  Davys  v.  Lloyd,  [1901]  2  Ch.  518);  a  surveyor  of  highways  can 
bind  a  parish  by  agreement  to  contribute  to  a  new  bridge  to  be  built  by 
a  County  Council,  though  the  payment  be  not  completed  till  after  his 
time  of  office  has  expired  {Hertfordshire  C.  C.  v.  Barnet  B.  D.  C,  [1902] 
2  K.  B.  48).  As  to  the  maintenance  of  bridges,  see  Hertfordshire  C.  C. 
V.  JSTew  Biver  Co.,  [1904]  2  Ch.  513. 

Any  County  Council  may  from  time  to  time  make  and  carry  into 
effect  agreements  with  any  highway  authority  or  the  Council  of  any 
adjoining  county  in  relation  to  the  construction,  reconstruction,  altera- 
tion, or  improvement,  or  the  freeing  from  tolls,  of  any  bridge  (including 
the  approaches  thereto),  wholly  or  partly  situate  within  the  jurisdiction 
of  any  one  or  more  of  such  bodies  (54  &  55  Vict.  c.  63,  s.  3).  A  County 
Council  may  also  purchase  or  take  over,  on  terms  agreed  on,  existing 
bridges  not  at  present  county  bridges,  and  erect  new  bridges,  and  main- 
tain, repair,  and  improve  any  bridges  so  purchased,  taken  over,  or  erected 
(L.  G.  Act,  1888,  s.  6).  All  costs  of  repairing  and  maintaining  county 
bridges  are  charged  to  the  general  county  account  (s.  11). 

As  to  offences  relating  to  bridges,  see  Bridges,  Vol.  II.  p.  398. 

VII.  Footpaths  and  other  Rights  of  Way. 

Obstruction. — The  L.  G.  Act  of  1894  makes  it  the  duty  of  every 
District  Council,  whether  it  is  the  highway  authority  or  not,  to 
protect  all  public  rights  of  way,  whether  footpaths,  bridle-ways,  or 
roads,  and  to  prevent,  as  far  as  possible,  the  stopping  or  obstruction  of 
any  such  right  of  way,  whether  within  its  district  or  in  an  adjoining 
district  in  the  county,  whenever  such  stoppage  or  obstruction  is  in  its 
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opinion  prejudicial  to  the  interests  of  its  district  (s.  26  (1)).  By- 
subs.  (3)  of  the  same  section  it  may  institute  or  defend  any  legal 
proceedings  and  generally  take  sucli  steps  as  it  deems  expedient  for 
the  purpose  of  carrying  the  section  into  eflect.  And  this  section  applies 
equally  to  cases  in  which  footways  and  bridle-paths  have  been  un- 
lawfully obstructed  or  stopped  either  before  or  after  the  passing  of  the 
Act.  Hence  where  there  is  clear  evidence  that  the  public  have  in  past 
times  enjoyed  such  rights  the  District  Council  will  be  entitled  to  take 
proceedings  to  enforce  them.  There  is  no  limit  of  time  within  which 
public  rights  must  be  enforced.  Still,  where  an  obstruction  has  been 
acquiesced  in  for  a  considerable  time,  there  may  be  great  difficulty  in 
obtaining  the  evidence  necessary  to  establish  rights  which  have  not  been 
exercised  for  so  long. 

Though  this  duty  is  laid  on  the  District  Council,  which  succeeds  to 
the  office  of  surveyor  of  highways,  still  it  was  felt  that  in  many  instances 
the  Parish  Council  might  be  more  vigilant  and  more  anxious  to  detect 
any  obstruction  of  a  public  right  of  way.  The  District  Council  governs 
a  much  larger  area,  and  its  members  might  not  have  the  same  personal 
interest  or  the  same  intimate  knowledge  of  the  locality  as  the  members 
of  the  smaller  body.  Hence  power  is  given  to  the  Parish  Council,  or  if 
there  be  no  Parish  Council  to  the  Parish  Meeting  (s.  19  (8)),  to  "sound 
the  alarm."  If  such  Parish  Council  or  Meeting  is  satisfied  that  any 
right  of  way  within  the  district  in  which  their  parish  is  comprised  or  in 
any  adjoining  district  in  the  same  county  has  been  unlawfully  stopped 
or  obstructed,  it  is  empowered  by  subs.  (4)  of  sec.  26  to  make  a 
representation  to  that  effect  to  the  District  Council ;  and  thereupon  it 
becomes  the  duty  of  the  District  Council,  unless  satisfied  that  the  state- 
ments made  in  such  representation  are  incorrect,  to  take  proper  pro- 
ceedings accordingly.  If  the  District  Council  refuses  or  fails  to  take 
proceedings  in  consequence  of  such  representation,  the  Parish  Council 
may  petition  the  County  Council  for  the  county  in  which  the  way 
is  situate.  The  County  Council  may  then,  if  it  thinks  fit,  take  such 
proceedings  as  the  District  Council  might  have  taken  in  respect  to  the 
stoppage  or  obstruction  of  the  right  of  way,  at  the  expense  of  the  District 
Council  (s.  26,  subs.  (4)) ;  but  the  legislature  did  not  intend  by  giving 
this  power  to  the  Parish  Council  or  Meeting  in  any  way  to  diminish  the 
general  duty  of  the  District  Council  or  to  restrict  its  powers  to  cases  in 
which  a  representation  is  made  to  it  by  a  Parish  Council  or  Meeting 
under  this  section.  The  District  Council  should  take  action  on  infor- 
mation received  from  any  reliable  source. 

Should  the  District  Council  decide  to  take  action,  there  appear  to  be 
three  courses  open  to  it — 

(1)  To  direct  their  surveyor  to  remove  the  obstruction ; 

(2)  To  indict  the  person  who  has  caused  the  obstruction  for  a 
misdemeanor;  or 

(3)  To  proceed  by  way  of  action  in  the  name  of  the  Attorney- 
General,  for  which  his  "  fiat "  must  be  obtained  in  the  usual  way. 

The  remedy  by  indictment  will  generally  be  found  the  quickest  and 
cheapest;  as  the  case  can  then  be  tried  either  at  the  next  assizes  or 
Quarter  Sessions  in  the  county,  so  that  the  witnesses  will  not  have  far 
to  travel.  If,  however,  the  case  be  one  of  considerable  intricacy,  it  may 
be  preferable  to  apply  for  the  "  fiat "  of  the  Attorney- General.  It  is 
only  where  the  public  right  appears  to  be  quite  clear  that  the  District 
Council  should  direct  their  surveyor  to  remove  the  obstruction,  leaving 
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it  to  the  person  who  has  placed  it  there  to  bring  an  action  of  trespass  if 
he  wishes  to  question  the  right  of  the  public.  In  such  a  case  due  notice 
should  first  be  given  to  the  parties  concerned  to  remove  the  obstruction 
themselves. 

The  owner  of  the  land  over  which  a  public  footpath  lies  has  the  right 
to  maintain  existing  stiles  or  swing-gates  across  it,  provided  they  are  of 
a  reasonable  kind,  and  are  such  that  the  public  are  not  debarred  from 
that  use  of  the  footway  to  which  they  are  entitled.  But  it  will  be  the 
duty  of  the  District  Council  to  see  that  the  use  by  the  public  of  a  foot- 
path is  not  hindered  by  the  erection  of  any  stiles  or  gates  which  are 
substantially  less  convenient  than  those  which  have  existed  in  the  past. 
If  it  is,  such  stiles  and  gates  are  obstructions. 

As  to  the  liability  of  an  employer  for  the  obstruction  of  a  highway 
by  his  servant,  see  Bostock  v.  Ramsay  U.  D.  C,  1899,  16  T.  L.  K.  18  ;  and 
for  the  liability  of  persons  executing  work  on  a  highway  likely  to  cause 
danger  to  the  public,  and  for  the  negligence  of  an  independent  contractor, 
see  Halliday  v.  National  Telephone  Co.,  1899,  15  T.  L.  R.  483. 

Legal  Diversion  or  Stoppage  of  Footpaths. — The  L.  G.  Act,  1894,  s.  13, 
subs.  (1),  makes  the  prior  consent  of  both  the  Parish  Council  (or  of  the 
Parish  Meeting,  where  there  is  no  Parish  Council)  and  the  District 
Council  necessary  before  justices  in  Quarter  Sessions  can  give  their 
sanction  to  any  proposed  diversion  or  stoppage  of  a  footpath  or  bridle- 
way. The  only  ground  on  which  such  a  way  can  be  wholly  stopped 
without  the  substitution  of  another  way  is  that  it  is  unnecessary,  and 
the  question  whether  it  is  or  is  not  unnecessary  will  therefore  at  once 
arise  for  the  consideration  of  both  the  parish  and  the  district  authorities. 
Where  it  is  proposed  to  divert  a  footpath,  the  question  for  considera- 
tion will  be  whether  the  proposed  footpath  is  or  is  not  nearer  or  more 
commodious  for  the  public  than  the  existing  one  (Highway  Act,  1835, 
ss.  84-92). 

If  the  consent  of  the  Parish  Council  be  asked  first,  and  be  given, 
the  District  Council  may  still  refuse  its  consent.  But  as  the  District 
Council  is  now  almost  invariably  the  highway  authority,  its  consent  will 
probably  be  obtained  first,  and  in  that  case  it  will  communicate  its  views 
to  the  Parish  Council  or  Parish  Meeting  in  whose  parish  ^he  footway  is 
situate. 

In  a  parish  which  has  a  Parish  Council,  the  Parish  Council  must 
give  "public  notice"  of  any  resolution  passed  by  them  giving  consent 
to  the  stoppage  or  diversion  of  a  footpath ;  and  the  resolution  will  not 
operate  until  it  is  confirmed  by  the  Parish  Council  at  a  meeting  held 
not  less  than  two  months  after  such  public  notice  is  given.  If  in  the 
meantime  a  parish  meeting  is  held,  and  a  resolution  carried  that  the 
consent  ought  not  to  be  given,  the  resolution  cannot  be  confirmed,  and 
the  whole  proceeding  is  at  an  end  (L.  G.  Act,  1894,  s.  13  (1)).  A  parish 
meeting  may  be  summoned  by  the  chairman  of  the  Parish  Council  or 
by  any  two  parish  councillors,  or  by  the  chairman  of  the  parish  meeting, 
or  by  any  six  parochial  electors  (s.  45  (3)).  A  poll  must  be  taken  on 
the  question,  if  it  is  demanded  by  one  parochial  elector  present  at  the 
meeting  (Sched.  I.  r.  7).  The  question  for  the  electors  at  the  poll  will 
be  whether  the  assent  of  the  parish  should  be  given  to  the  stopping  or 
diversion  of  the  footpath. 

In  a  parish  where  there  is  no  Parish  Council,  the  resolution  of  the 
Parish  Meeting  in  favour  of  the  stopping  or  diversion  of  a  footpath  must 
be  confirmed  at  a  subsequent  meeting  of  the  parish  not  less  than  two 
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months  after  public  notice  has  been  given  of  the  resolution  passed  at  the 
first  meeting  (s.  19  (8)). 

A  Parish  Council  may,  subject  to  the  provisions  of  the  Act  with 
respect  to  limitations  on  expenditure,  acquire  by  agreement  any  right 
of  way,  whether  within  their  parish  or  an  adjoining  parish,  the  acquisi- 
tion of  which  is  beneficial  to  the  inhabitants  of  any  part  of  the  parish 
(s.  8(1)  {g)).  A  Parish  Council  may  also,  subject  to  the  like  limitations 
on  expenditure,  undertake  the  repair  and  maintenance  of  all  or  any  of 
the  public  footpaths  within  its  parish,  not  being  footpaths  at  the  side 
of  a  public  road  (s.  13  (2)). 

YIII.  EoADSiDE  Wastes. 

In  most  country  roads  there  is  a  strip  of  grass-land  left  between  the 
road  and  the  fence  on  either  side.  The  presumption  is  that  this  strip 
belongs  to  the  owner  of  the  adjoining  enclosed  land,  whether  freeholder 
or  copyholder  {Steel  v.  Prickett  and  Others,  1819,  2  Stark.  463;  20  R  E. 
717).  But  this  presumption  may  be  rebutted  by  evidence  of  acts  of 
ownership  over  the  land.  And  if  the  strip  joins  two  portions  of  a 
common,  or  is  obviously  part  of  a  common,  then  the  presumption  is  that 
.it  also  is  part  of  the  waste  of  the  manor,  and  as  such  the  property  of 
the  lord,  subject  to  the  manorial  rights  of  the  commoners  {Grove  v.  Westy 
1816,  7  Taun.  39).  In  some  few  cases  these  open  strips  belong  to  the 
District  Council  {e.g.  where  the  road  has  been  laid  out  under  an  enclosure 
award,  or  under  some  private  Act  of  Parliament).  But  to  whomsoever 
the  soil  may  belong,  such  strips  are  part  of  the  highway  and  are  subject 
to  the  right  of  the  public  to  pass  and  repass  along  them  {Fowler  v.  Sanders, 
1618,  Cro.  (2)  446 ;  P^dlin  v.  Deffel,  1891,  64  L.  T.  134). 

Such  roadside  strips,  however  wide,  cannot  lawfully  be  enclosed  by 
the  owner  of  the  adjoining  land  or  by  the  lord  of  the  manor  or  by  any 
other  person.  The  adjoining  owner  has  no  right  to  straighten  the  line 
of  his  fences  by  taking  in  any  portion  of  such  a  strip.  It  is  sometimes 
supposed  that  the  right  of  the  public  extends  only  over  30  feet  in  the 
middle  of  the  highway,  and  that  the  adjoining  owner  has  a  right  to 
enclose  up  to  15  feet  from  the  centre  of  the  road.  But  this  is  not  the 
law.  The  public,  unless  the  contrary  be  proved,  has  a  right  to  use  the 
whole  space  between  the  opposite  fences ;  and,  moreover,  the  District 
Council  has  no  power  to  authorise  the  enclosure  of  any  portion  of  such 
roadside  waste.  The  fact  that  trees  or  shrubs  have  been  allowed  to 
grow  up  on  these  roadside  strips,  so  as  to  interfere  with  their  use  by  the 
public,  does  not  necessarily  destroy  such  right  or  justify  their  enclosure 
{Turner  v.  Ringivood  Higlmvay  Board,  1870,  L.  R.  9  Eq.  418).  The  pre- 
sumption in  law  that  the  highway  extends  to  the  fences  on  either  side 
where  there  are  unenclosed  spaces  at  the  side  may  be  rebutted  {Neeld 
V.  Hendon  U.  D.  C,  1899,  81  L.  T.  405;  Belmore  {Countess  of)  v.  Kent 
C.  C,  [1901]  1  Ch.  873);  so  also  may  the  presumption  that  the  highway 
belongs  to  the  owners  on  each  side  ad  medium  filum  mm  {PlumUey  v. 
Lock,  1902,  19  T.  L.  E.  14;  see  also  OMn  v.  Bochfrn-d  B.  D.  C,  [1906] 
lCh.342). 

It  is  the  duty  of  every  District  Council  to  protect  such  roadside 
wastes,  and  to  prevent  any  unlawful  encroachment  or  obstruction 
thereon  (L.  G.  Act,  1894,  s.  26  (1)).  It  may,  for  the  purpose  of  per- 
forming this  duty,  institute  or  defend  any  legal  proceedings,  and 
'generally  take  such  steps  as  it  deems  expedient  {%bid.  (3)).  Should  the 
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District  Council  neglect  its  duty  in  this  matter,  the  Parish  Council — 
or  if  there  be  no  Parish  Council,  the  Parish  Meeting  (s.  19  (8)) — may 
make  a  representation  on  the  subject  to  the  District  Council,  and  if 
this  proves  unavailing,  the  Parish  Council  (or  Meeting)  may  appeal  to 
the  County  Council.  The  County  Council  may  then,  if  it  thinks  fit, 
take  action  in  the  matter  as  though  it  were  the  District  Council 
(s.  26  (4)).  But  it  must  not  be  supposed  that  the  powers  of  the 
District  Council  are  limited  to  cases  in  which  a  representation  is  made 
by  a  Parish  Council  or  Meeting  under  sec,  26.  The  duty  of  the  District 
Council  is  a  general  one :  it  should  at  once  take  into  consideration  any 
information  which  it  may  have  received  that  encroachments  have  been 
made  on  a  roadside  waste,  from  whatever  source  that  information  may 
come.  Note  also  that  the  powers  of  the  District  Council  are  not  limited 
to  future  encroachments  or  enclosures  of  roadside  wastes.  There  is  no 
limit  of  time  imposed  on  the  assertion  of  the  right  of  the  public  to  the 
use  of  roadside  wastes.  The  District  Council  should  therefore  consider 
all  encroachments  which  have  been  made  within  recent  times ;  though 
there  will  obviously  be  more  difficulty  in  establishing  the  right  of  the 
public  when  an  encroachment  has  been  acquiesced  in  for  a  long 
period. 

The  legal  remedies  in  the  hands  of  the  District  Council,  where 
encroachments  on  roadside  wastes  have  been  made,  are  the  same  as  in 
the  case  of  stoppage  of  footpaths  {ante,  p.  558).  Where  there  is  no  doubt 
as  to  the  public  right,  it  will,  as  a  general  rule,  be  advisable  to  assert  the 
right  of  the  public  by  removing  the  obstruction,  after  due  notice  to  the 
person  who  has  made  the  encroachment,  leaving  it  to  him  to  assert  his 
right  if  he  seriously  thinks  he  has  one,  by  an  action  of  trespass. 

As  regards  main  roads,  the  L.  G.  Act,  1888,  s.  11  (1),  confers  on 
County  Councils  the  necessary  powers  for  preventing  and  removing 
obstructions,  and  for  asserting  the  right  of  the  public  to  the  use  and 
enjoyment  of  roadside  wastes  (see  Harris  v.  Northar)i2otonsliire  County 
Council,  1897,  61  J.  P.  599).  The  District  Council  should  therefore,  in 
the  case  of  a  main  road,  call  the  attention  of  the  County  Council  to  any 
such  obstruction  or  interference  with  the  public  rights  in  respect  of 
roadside  wastes  within  its  district. 

IX.  Nuisances  to  Highways. 

Action  for  Damages. — The  person  who  dedicates  a  highway  is  not 
liable,  as  we  have  seen,  if  an  injury  is  caused  to  anyone  using  the 
highway  by  an  obstruction  or  excavation  in  or  near  the  highway  which 
existed  at  the  time  of  dedication  {Fisher  v.  Prowse,  1862,  2  B.  &  S.  770). : 
But  he  cannot  subsequently  do  anything  which  will  render  the  way  less 
commodious  to  the  public.  If  he  or  anyone  else  subsequently  makes 
and  leaves  unfenced  an  excavation  so  near  a  highway  that  the  passers-by 
may  without  negligence  stray  into  it,  such  an  excavation  is  a  public 
nuisance,  and  anyone  who  does  fall  into  it  will  have  a  good  cause  of 
action  against  him  {Barnes  v.  Ward,  1850,  9  C.  B.  392).  If  a  house 
adjoining  a  highway  be  allowed  to  become  ruinous  and  likely  to  fall,  it 
is  a  nuisance  to  the  highway  {R.  v.  Watts,  1704,  1  Salk.  357).  A  low 
wall  with  spikes  on  it  immediately  abutting  upon  a  public  highway  may 
be  such  a  nuisance  {Fenna  v.  Clare  &  Co.,  [1895]  1  Q.  B.  199).  So,  too, 
it  is  the  duty  of  anyone  who  diverts  a  highway  under  statutory  powers 
to  take  proper  precautions,  by  fencing  or  otherwise,  to  protect  passengers 
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from  injury  through  their  inadvertently  continuing  to  use  the  former 
track  {Hurst  v.  Taylor,  1885,  14  Q.  B.  D.  918). 

Again,  anyone  who  uses  any  part  of  a  highway  in  an  unusual  and 
unreasonable  manner,  and  thereby  causes  special  damage  to  another, 
is  liable  to  an  action  at  the  suit  of  that  other.  Thus,  a  man  who  left 
a  steam-plough  or  a  roller  or  a  heap  of  refuse  on  a  strip  of  grass  which 
was  part  of  a  highway,  and  thereby  frightened  the  plaintiffs  horse 
and  caused  him  injury,  was  held  liable  in  damages  {Harris  v.  Mobbs, 
1878,  3  Ex.  D.  268;  Wilkins  v.  Bay,  1883,  12  Q.  B.  D.  110 ;  Brown  v. 
Eastern  and  Midlands  Ely.  Co.,  1889,  22  Q.  B.  D.  391).  So  was  a  man 
who  repeatedly  caused  large  crowds  to  assemble  on  a  portion  of  a  high- 
way, and  thus  obstructed  the  access  to  adjoining  premises  {Barber  v. 
Eenley,  [1893]  2  Ch.  447).  So  where  a  tramway  company  sprinkled  salt 
on  the  snow  {Ogston  v.  Aberdeen  Bistrict  Tramivays  Co.,  [1897]  A.  C. 
111).  And  if  a  water  company  under  its  statutory  powers  places  in  a 
highway  an  apparatus,  which  remains  under  its  control,  it  is  liable  for 
injuries  caused  by  neglect  to  keep  it  in  repair  {Chapman  v.  Fylde  Co., 
[1894]  2  Q.  B.  599). 

A  private  individual  has  a  right  of  his  own  authority  to  abate  a 
nuisance  in  a  public  highway,  provided  it  does  him  a  special  injury ; 
but  he  must  only  abate  it  as  far  as  is  necessary  to  enable  him  to 
exercise  his  right  of  passing  along  the  highway  {Bimes  v.  Fetley,  1850, 
15  Q.  B.  276;  19  L.  J.  Q.  B.  440;  Arnold  v.  Holbrook,  1873,  L.  K. 
8  Q.  B.  96 ;  Benny  v.  Thwaites,  1876,  2  Ex.  D.  21).  And  see  Nuisance. 
A  highway  authority  cannot  be  made  liable  in  damages  for  a  mere 
nonfeasance  or  omission  to  perform  its  duty.  Thus  it  is  the  duty  of  the 
sanitary  authority  in  London  to  keep  the  streets  properly  swept  and 
cleansed  (54  &  55  Vict.  c.  76,  s.  29);  this  involves  the  removal  of  snow; 
yet  if  the  authority  omit  to  sweep  away  the  snow,  a  man  who  suffers 
special  damage  in  consequence  has  no  right  of  action  {Saunders  v.  Hol- 
born  Bisti'ict  Board  of  Works,  [1895]  1  Q.  B.  64).  So,  as  we  have  seen 
{ante,  p.  555),  no  action  lies  against  a  highway  authority  for  merely 
neglecting  to  repair  the  way.  But  if  the  surveyor  or  other  officer  of  a 
District  or  Borough  Council  has  in  the  execution  of  his  duties  done  any 
wrongful  act,  or  committed  any  default  other  than  passive  neglect,  the 
Council  is  liable  in  damages,  e.g.  if  he  uses  steam-rollers  of  such  a  weight 
as  to  break  the  water  or  gas  mains  lawfully  laid  under  the  road.  The 
action  must  be  brought  within  six  months  after  the  act  complained  of, 
under  the  Public  Authorities  Protection  Act,  1893. 

Extraordinary    Traffic. — It    sometimes    happens   that   a   particular 
person  uses  the  highway  in  an  extraordinary  manner  or  to  an  un- 

ual   degree;   and   though   such   uses  may  be   not   unlawful,   nor   a 
uisance,  still  it  may  put  an  unfair  strain  on  the  metalling  of  the 

ad  and  cause  an  undue  amount  of  damage.     It  was  felt  that  such 

person  ought  to  make  a  special  contribution  to  the  funds  of  the 

r  high  way  authority.  Accordingly,  by  sec.  23  of  the  Highways  and 
iocomotives  (Amendment)  Act,  1878,  whenever  damage  has  been  caused 
po  a  highway  "  by  excessive  weight  passing  along  the  same,  or  extra- 
ordinary traffic  thereon,"  the  expense  of  repairing  it  can  be  recovered 
from  the  person  who  created  the  traffic.  As  to  proceedings  for  the 
recovery  of  expenses  of  extraordinary  traffic,  see  the  Locomotives  Act, 
1898,  61  &  62  Vict.  c.  29,  s.  12.  As  to  the  limit  of  time  within  which 
an  action  may  be  brought,  see  Kent  C.  C.  v.  Folkestone  Corp.,  [1905] 
1  K.  B.  620.      The  phrase  "extraordinary  trafiic"  is  discussed  and 


.   pel 

RSI 
1 


564  HIGHWAYS 

explained  in  Hill  v.  Thomas,  [1893]  2  Q.  B.  333,  and  Etherley  Grange 
Coal  Co.  V.  AucUand  D.  H.  B.,  [1894]  1  Q.  B.  37.  The  meaning  of  the 
phrase  "  excessive  weight "  is  defined  by  Lord  Esher,  M.R,  in  Kent  County 
Council  Y.  Vicller,  [1895]  1  Q.  B.,  at  p.  452 ;  and  see  Wirral  Local  Board  v. 
Newell,  ibid.  827;  Kent  County  Council  v.  Lord  Gerard,[1897]  A.  C.  633. 
See  also  FethicJc  v.  Dorset  C.  C,  1898,  77  L.  T.  683 ;  (C.  A.)  62  J.  P.  579 ; 
Epsom  U.  D.  C.  V.  London  C  C,  [1900]  2  Q.  B.  751 ;  Egliam  R.  D.  C.  v. 
Gordon,  [1902]  2  K.  B.  120 ;  Norfolk  C.  C  v.  Green,  1904,  90  L.  T.  451 ; 
68  J.  P.  223 ;  Hemsworth  B.  D.  C.  v.  MicUethwaite,  1904,  68  J.  P.  345 ; 
A.-G.  V.  Scott,  No.  2,  [1905]  2  K.  B.  160 ;  Chichester  Corp.  v.  Foster,  [1906] 

1  K.  B.  167.  An  action  cannot  be  brought  to  recover  the  expenses  of 
repairs  occasioned  by  extraordinary  traffic,  etc.,  until  the  repairs  have 
been  executed  {Little  Hulton  U.  B.  C.  v.  Jackson,  1904,  68  J.  P.  451 ; 

2  L.  G.  K.  986).    And  see  Traction  Engine. 

X.  Highway  Offences. 

Misdemeanors. — It  is  a  misdemeanor  at  common  law,  punishable  on 
indictment  or  information  with  fine  and  imprisonment,  for  any  man  to 
obstruct  a  highway ;  for  this  is  an  injury  to  the  community  at  large ;  it 
is,  in  fact,  a  common  nuisance.  Cutting  a  trench,  or  digging  a  ditch 
across  a  highway,  ploughing  it  up,  or  erecting  any  fence  or  building,  or 
placing  any  timber,  stones,  or  other  obstacle  on  any  part  of  it,  is  an 
illegal  obstruction  to  the  passage  of  the  public  along  the  way.  Every- 
one, in  short,  commits  a  common  nuisance  who  does  anything  which 
renders  the  highway  less  commodious  to  the  public  than  it  would  other- 
wise be ;  or  who  prevents  them  from  having  access  to  any  part  of  it  by 
an  excessive  and  unreasonable,  though  temporary,  use  of  it;  or  who  so 
deals  with  the  land  in  the  immediate  neighbourhood  of  the  highway  as 
to  prevent  the  public  from  using  and  enjoying  it  securely.  Thus  it  is  a 
misdemeanor  to  saw  timber  or  carry  on  any  other  trade  in  the  street 
{B.  V.  Jones,  1812,  3  Camp.  230;  13  E.  K.  797);  to  allow  waggons  to 
stand  before  a  warehouse  for  an  unreasonable  time,  as  to  occupy  a  great 
part  of  the  street  for  several  hours  by  day  and  night  {B.  v.  Bussell,  1805, 
6  East,  427 ;  8  K.  E.  506  ;  A.-G.  v.  Brighton  and  Hove  Co-operative  Suppily 
Association,  [1900]  1  Ch.  276) ;  to  keep  up  a  hoarding  in  front  of  a  house 
in  a  street  for  the  purpose  of  repairs  for  an  unreasonable  time  (3  Camp., 
at  p.  231) ;  to  dig  up  the  roadway  without  statutory  authority  in  order 
to  lay  down  gas-pipes  (B.  v.  Stoke  Fenton  Gas  Co.,  1860,  29  L.  J.  M.  C. 
148) ;  to  excavate  an  area  close  to  a  footpath  and  leave  it  unfenced 
{Barnes  v.  Ward,  1850,  9  C.  B.  392) ;  and  to  blast  stone  in  a  quarry  so 
as  to  throw  stones  upon  the  houses  and  road  {B.  v.  Mutters,  1864,  L.  &  C. 
489  ;  34  L.  J.  M.  C.  22 ;  10  Cox  C.  C.  6).  And  if  a  tramway  be  laid 
down  on  a  highroad  in  such  a  manner  as  to  obstruct  the  use  of  the  road 
by  common  carriages,  it  is  a  public  nuisance,  although  it  may  be  a  great 
convenience  to  many  who  go  that  way  {B.  v.  Train,  1862,  2  B.  &  S.  640 ; 
31  L.  J.  M.  C.  169). 

It  is  equally  a  misdemeanor  to  wilfully  divert  or  obstruct  the  course 
of  any  navigable  river  so  as  appreciably  to  diminish  its  convenience  for 
purposes  of  navigation,  even  though  the  alteration  may,  upon  the  whole, 
be  for  the  convenience  of  the  public  {B.  v.  Bandall,  1842,  Car.  &  M.  496; 
B.  V.  Bussell,  1854,  3  EL  &  Bl.  942;  23  L.  J.  M.  C.  173).  It  will  be 
otherwise  if  the  obstruction  be  caused  by  a  vessel  which  was  sunk 
through  an  unavoidable  accident  {B.  v.  Watts,  1798,  2  Esp.  675;  5  K.R. 
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766).  But  even  in  that  case  it  is  the  duty  of  the  owner,  so  long  as  he 
retains  possession  and  control  of  it,  to  buoy  his  vessel  or  otherwise 
provide  against  other  vessels  striking  on  it  (White  v.  Crisp,  1854,  10 
Ex.  Rep.  318). 

It  is  a  misdemeanor  for  any  individual  who  is  bound  by  law  to  repair 
a  highway  or  bridge,  to  leave  it  unrepaired.  Thus  an  indictment  lies 
against  anyone  who  is  bound  to  repair  a  road  ratione  tenurce,  if  he  neglects 
his  duty  in  this  respect  {R.  v.  Barker,  1890,  25  Q.  B.  D.  213).  In  former 
(lays  the  question  of  liability  ratione  tenurce  was  generally  raised  and 
decided  on  an  indictment ;  now  it  is  more  frequently  settled  by  a  pro- 
ceeding under  sec.  25  (2)  of  the  L.  G.  Act,  1894.  An  indictment  still 
lies  against  the  inhabitants  of  a  parish,  if  any  highway  in  the  parish 
which  is  repairable  by  the  District  or  County  Council  be  out  of  repair. 
But  an  indictment  for  non-repair  of  a  highway  will  not  lie  against  a 
Parish  Council  (R.  v.  Shipleij  Parish  Council,  1897,  61  J.  P.  488;  13 
T.  L.  R.  486).  It  did  not  lie  formerly  against  a  surveyor  of  highways 
{Young  v.  Davis,  1863,  2  H.  &  C.  197),  therefore  it  did  not  lie  against  a 
Highway  Board  to  which  the  duties  and  liabilities  of  such  surveyor  were 
transferred  {R.  v.  Mayor  of  Poole,  1887,  19  Q.  B.  D.,  at  p.  608;  Lough- 
borough Highway  Board  v.  Curzon,  1886,  16  Q.  B.  D.,  at  p.  570).  But 
under  sec.  10  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878, 
41  &  42  Vict.  c.  77,  an  indictment  will  lie  against  a  District  Council  for 
non-repair  of  a  highway  {R.  v.  Mayor,  etc.,  of  Wakefield,  1888,  20  Q.  B.  D. 
810).  For  examples  of  such  an  indictment,  see  R.  v.  Biggleswade 
R.  D.  C,  1900,  64  J.  P.  442;  R.  v.  Southport  Corporation,  1901,  65 
J.  P.  184;  R.  V.  Crompton  U.  D.  C,  1902,  86  L.  T.  762. 

The  above  misdemeanors  are  triable  either  at  the  assizes  or  at  Quarter 
Sessions.  The  defendant  is  a  competent  witness,  and  may  be  compelled 
to  give  evidence  for  the  prosecution  (40  &  41  Vict.  c.  14,  s.  1.  See  also 
the  Criminal  Evidence  Act,  1898,  61  &  62  Vict.  c.  36).  It  will  be  a 
defence  to  an  indictment  against  parishioners  if  they  can  show  that  a 
particular  landowner  is  bound  to  repair  that  particular  highway  or  portion 
of  a  highway,  ratione  tenurce  or  ratione  clausurce,  or  that  by  custom  a 
particular  hundred  or  township  in  the  parish  is  bound  to  repair  it  (ante, 
p.  552).     But  such  a  defence  must  be  specially  pleaded. 

As  to  offences  against  bridges,  see  Vol.  II.,  p.  398. 

Offences  Triable  Summarily. — There  are  also  many  highway  offences 
triable  summarily  before  justices : — 

Any  person  who  works  a  steam-engine  or  other  machinery,  or  sinks 
a  shaft  within  25  yards  of  the  centre  of  a  carriage-way,  or  erects  a  wind- 
mill within  50  yards  of  it,  will  be  liable  to  be  fined  £5,  unless  sufficient 
screens  are  erected  to  prevent  horses  being  frightened  (Highway  Act, 
1835,  s.  70). 

So  it  is  an  offence,  under  sec.  72  of  the  Highway  Act,  1835,  for  which 
every  person  offending  may  be  fined  40s.,  over  and  above  the  damages 
which  he  occasions — 

To  wilfully  ride  upon  any  footpath  or  causeway  by  the  side  of  any  road 
made  or  set  apart  for  the  use  or  accommodation  of  foot-passengers ; 

To  wilfully  lead  or  drive  any  horse,  ass,  sheep,  mule,  swine,  or  cattle, 
or  carriage  of  any  description,  or  any  truck  or  sledge,  upon  any  such  foot- 
path or  causeway ; 

To  tether  any  horse,  ass,  mule,  swine,  or  cattle  on  any  highway,  so 
as  to  suffer  or  permit  the  tethered  animal  to  be  thereon  (and  see  the 
Highway  Act,  1864,  27  &  28  Vict.  c.  101,  s.  25); 
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To  cause  any  injury  or  damage  to  be  done  to  any|higliway,  or  to  the 
hedges,  posts,  rails,  walls,  or  fences  of  any  highway ; 

To  wilfully  obstruct  the  passage  of  any  footway ; 

To  wilfully  destroy  or  injure  the  surface  of  any  highway ; 

To  wilfully  or  wantonly  pull  up,  cut  down,  remove,  or  damage  the 
posts,  blocks,  or  stones  fixed  by  the  surveyor  of  the  highway  authority 
(and  see  s.  24) ; 

To  dig  or  cut  down  the  banks  which  are  the  securities  and  defence  of 
any  highway ; 

To  break,  damage,  or  throw  down  the  stones,  bricks,  or  wood  fixed 
upon  the  parapets  or  battlements  of  bridges,  or  otherwise  injure  or  deface 
the  same ; 

To  pull  down,  destroy,  obliterate,  or  deface  any  milestone  or  post, 
graduated  or  direction  post  or  stone,  erected  upon  any  highway; 

To  play  at  football  or  any  other  game  on  any  part  of  a  highway,  to  the 
annoyance  of  any  passenger  or  passengers  (see  Pajpinn  v.  Maynard,  1863, 
9  L.  T.  327;  27  J.  P.  745); 

Yov  any  hawker,  higgler,  gipsy,  or  other  person  travelling,  to  pitch 
any  tent,  booth,  stall,  or  stand,  or  to  encamp  upon  any  part  of  any 
highway ; 

To  make  or  assist  in  making  any  fire,  or  wantonly  fire  off  any  gun  or 
pistol,  or  set  fire  to  or  wantonly  let  off  or  throw  any  squib,  rocket,  serpent, 
or  other  firework  whatsoever  within  50  feet  of  the  centre  of  any  carriage- 
way or  cartway ; 

To  bait,  or  run  for  the  purpose  of  baiting,  any  bull  upon  or  near  any 
highway ; 

To  lay  any  timber,  stone,  hay,  straw,  dung,  manure,  lime,  soil,  ashes, 
rubbish,  or  other  matter  or  thing  whatsoever  upon  any  highway,  to  the 
injury,  interruption,  or  personal  danger  of  any  person  travelling 
thereon ; 

To  suffer  any  filth,  dirt,  lime,  or  other  offensive  matter  or  thing 
whatsoever  to  run  or  flow  into  or  upon  any  highway  from  any  house, 
building,  erection,  lands,  or  premises  adjacent  thereto; 

To  in  any  way  wilfully  obstruct  the  free  passage  of  any  such  highway 
(see  Gully  v.  Smith,  1883,  12  Q.  B.  D.  121). 

The  owner  of  any  cart  or  waggon  will  be  liable  to  a  fine  not  exceeding 
40s.  if  it  has  not  his  name  and  address  painted  on  the  offside  in  white 
letters  not  less  than  an  inch  high  on  a  black  background  or  in  black 
letters  on  a  white  ground  (s.  76). 

Any  person  riding  without  reins  or  leaving  a  vehicle  on  the  road,  or 
keeping  his  wrong  side  and  obstructing  the  free  passage  of  others,  or 
riding  or  driving  furiously  so  as  to  endanger  the  life  or  limb  of  any 
passenger,  is  liable  to  a  penalty  (s.  78).  A  person  riding  a  bicycle  on  a 
highway  at  such  a  pace  as  to  be  dangerous  to  passers-by  may  be  convicted 
of  furiously  driving  under  this  section  {Taylor  v.  Goodwin,  1879, 
4  Q.  B.  D.  228). 

The  owner  of  any  horse,  mare,  gelding,  bull,  ox,  cow,  heifer,  steer, 
calf,  mule,  ass,  sheep,  lamb,  goat,  kid,  or  swine  found  straying  or  lying 
about  a  highway,  or  the  sides  (except  such  parts  of  it  as  pass  over 
common  waste  or  unenclosed  ground),  is  liable  to  a  penalty  not  exceed- 
ing 5s.  for  every  animal,  up  to  30s.,  recoverable  summarily  with  the 
expenses  of  removal  (Highway  Act,  1864,  s.  25 ;  and  see  Goldinq  v. 
Stocking,  1869,  L.  E.  4  Q.  B.  516,  and  Bothamley  v.  Danhj,  1871,  24  L.  T. 
656). 
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Any  person  who  encroaches  by  making  or  causing  to  be  made  any 
building,  or  pit,  or  hedge,  ditch,  or  other  fence,  or  by  placing  any  dung, 
compost,  or  other  materials  for  dressing  land,  or  any  rubbish  on  the  side 
or  sides  of  any  carriage-way  or  cartway,  within  15  feet  of  the  centre 
thereof,  will  be  liable  on  conviction  for  every  such  ofi'ence  to  pay  a  fine 
not  exceeding  40s.,  in  addition  to  the  costs  of  removing  the  obstruction 
(Highway  Act,  1864,  s.  51).  Proceedings  under  this  section  must  be  taken 
within  six  months  from  the  completion  of  the  obstruction,  otherwise  the 
remedy  will  have  to  be  by  indictment. 

Every  person  who  rides  a  bicycle  or  tricycle  more  than  an  hour  after 
sunset,  without  carrying  a  lighted  lamp,  is  liable  on  summary  conviction 
for  each  and  every  such  offence  to  a  fine  not  exceeding  40s.  (L.  G.  Act, 
1888,  s.  85).  But  though  this  Act  expressly  declares  bicycles  and 
tricycles  to  be  "  carriages  "  within  the  meaning  of  the  Highway  Acts,  it. 
contains  no  provision  enabling  a  constable  to  arrest  an  offender  without 
warrant;  nor  does  it  incorporate  sec.  78  of  the  Highway  Act,  1835.' 
Hence  there  is  no  power  to  arrest  a  bicyclist  who  is  travelling  at  night 
without  a  lighted  lamp,  and  who  refuses  to  stop  when  called  on  by  a 
constable  to  stop  {Hatton  v.  Treehy,  [1897]  2  Q.  B.  452;  66  L.  J.  Q.  B. 
729 ;  61  J.  P.  586). 

XI.  MoTOE  Caes. 

With  the  advent  of  motor  vehicles  it  has  been  found  necessary  to- 
make  provision  by  various  Acts  of  Parliament  for  the  regulation  of 
traffic  on  highways  with  the  object  of  insuring  the  safety  of  the  public, 
and  of  preventing  unfair  wear  and  tear  of  the  road.  Chief  among  these 
Acts  are  the  Locomotives  on  Highways  Act,  1896,  59  &  60  Vict.  c.  36 ; 
the  Locomotives  Act,  1898,  61  &  62  Vict.  c.  29 ;  and  the  Motor  Car  Act, 
1903,  3  Edw.  VII.  c.  36,  continued  by  the  Expiring  Laws  Continuance 
Act,  1906,  6  Edw.  vii.  c.  51.  Under  the  provisions  of  these  statutes  the 
Local  Government  Board  has  made  and  issued  the  following  orders : — 
Motor  Car  (Eegistration  and  Licensing)  Order,  1903 ;  Motor  Cars  (Use 
and  Construction)  Order,  1904 ;  Heavy  Motor  Car  Order,  1904 ;  and  the 
London  Motor  Car  (Eegistration  and  Licensing)  Order,  1905.  These 
statutes  and  orders  provide  for  the  registration  of  motor  cars,  the 
licensing  of  drivers,  and  generally  regulate  the  use  and  construction,  as 
well  as  the  speed,  of  motor  cars.  The  maximum  speed  at  which  a  motor 
car  may  be  driven  along  a  public  highway  is  twenty  miles  per  hour, 
and  no  person  may  drive  a  motor  car  on  a  public  highway  recklessly 
or  negligently,  or  at  a  speed,  or  in  a  manner  which  is  dangerous  to  the 
public,  having  regard  to  all  the  circumstances  of  the  case,  including  the 
nature,  condition,  and  use  of  the  highway,  and  to  the  amount  of  traffic 
which  actually  is  at  the  time,  or  which  might  reasonably  be  expected 
to  be,  on  the  highway.  See  sees.  1  and  9  of  the  Motor  Car  Act,  1903 ; 
and  see  Motor  Cars. 

[AutJiorities. — Pratt  on  Highways,  15th  ed. ;  Glen,  Law  of  Highways, 
2nd  ed.] 

Hilary. — The  name  of  one  of  the  four  yearly  sittings  of  the 
Supreme  Court  of  Judicature,  as,  prior  to  the  abolition  of  terms  by 
sec.  26  of  the  Judicature  Act,  1873,  it  denoted  one  of  the  four  terms  of 
the  legal  year;  the  term  being  so  called  as  it  always  began  approxi- 
mately near  the  festival  of  St.  Hilary  of  Poictiers,  which  is  observed  on 
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13th  January.  Hilary  sittings  now  commence  each  year  on  11th  January 
and  terminate  on  the  Wednesday  before  Easter  (R  S.  C,  Order  63,  r.  1). 
See  Terms. 

In  the  Inns  of  Court,  Hilary  term  is  one  of  the  four  dining  terms  of 
the  year;  it  begins  on  11th  January,  and  ends  on  1st  February. 

Hinde  Palmer's  Act. — The  statute  known  by  this  name 
(32  &  33  Vict.  c.  46)  provides  that  in  the  administration  of  the  estate  of 
a  person  dying  after  1869,  none  of  his  debts  or  liabilities  shall  be  entitled 
to  priority  by  reason  merely  that  it  is  secured  by  or  arises  under  a  bond 
or  deed,  or  is  otherwise  a  specialty  debt,  but  that  all  the  creditors  shall 
be  treated  as  standing  in  equal  degree.  This  is  without  prejudice  to 
any  security  or  lien  a  creditor  may  have.  The  statute  does  not  take 
away  the  priority  over  other  creditors  of  a  judgment  creditor  wlio  has 
obtained  judgment  against  the  executor  before  a  decree  is  made  for 
administration  by  the  Court  (In  re  Stubhs  Estate,  1878,  8  Ch.  D.  154), 
nor  the  executor's  right  of  retaining  his  own  debt  {Wilson  v.  Coxwell, 
1883,  23  Ch.  D.  764) ;  see  also  In  re  Samson,  Bobbins  v.  Alexander,  infra. 
It  has  not  altered  the  right  of  retainer  so  as  to  enable  the  executor, 
where  there  are  specialty  debts  unpaid,  to  retain  the  amount  of  a  simple 
contract  debt  as  against  these  (loe.  cit.).  In  such  a  case  the  estate 
ought  to  be  treated  as  appropriated  rateably  between  the  del)ts,  in 
order  to  ascertain  what  the  executor  can  retain  {In  re  Jones,  1885,  31 
Ch.  D.  440). 

Eent  is  a  specialty  debt  within  the  statute,  and  therefore  a  landlord 
has  no  preferential  claim  against  the  estate  of  a  deceased  tenant  as 
against  the  other  creditors  {In  re  Hastings,  1877,  6  Ch.  D.  610). 

Interpreting  the  Act  in  In  re  Samson,  Rabbins  v.  Aleocander,  [1906] 
2  Ch.,  at  p.  589,  Vaughan  Williams,  L.J.,  says  that  there  is  not  in  any 
way  touched  the  right  of  the  executor  in  the  course  of  the  administra- 
tion to  pay  debts  which  stand  in  the  same  degree  and  in  such  order  as 
he  chooses  until  there  is  a  judgment,  or  to  prefer  one  debt  to  another  in 
the  course  of  administration  until  there  is  a  judgment.  Such  rights 
may  continue  quite  consistently  with  dealing  with  all  the  creditors  as 
standing  in  equal  degree. 

Hindu  Law. — The  Portuguese  who  discovered  the  way  to 
India  used  the  term  Moros  or  Moors  to  describe  the  Mohammedan 
feudatories  and  subjects  of  the  Mogul ;  other  races  were  included  under 
the  general  name  of  Gentoos.  Of  the  Gentoos  the  great  majority  were 
Hindus  by  religion,  and  their  Mohammedan  rulers  permitted  them  to 
follow^  their  own  customs.  At  the  present  day  a  Hindu  living  in  British 
India  {q.v.)  is  for  many  purposes  subject  to  Anglo-Indian  law.  If  he 
commits  a  crime,  he  may  be  tried  under  the  penal  code ;  if  he  brings  an 
action  in  our  Courts,  he  must  follow  our  rules  of  procedure.  But  the 
customs  which  regulate  marriage,  succession  to  property,  etc.,  are  so 
intertwined  with  the  religious  beliefs  of  the  people  that  the  British 
authorities  have  not  attempted  to  disturb  them.  Hindu  law  holds  its 
ground  as  a  personal  law,  forming  part  of  the  status  of  every  family 
governed  by  it.  The  customs  which  form  the  basis  of  the  law  existed 
prior  to  and  independent  of  Brahmanism ;  they  have  been  modified  by 
religious  influences,  especially  in  Bengal;  and  in  modern  times  they 
have  been  to  some  extent  affected  by  Western  ideas.     The  customs 
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of  particular  families  and  districts  vary  widely,  and  it  is  necessary  to 
bear  this  in  mind  when  the  decisions  of  British  Courts  are  referred  to. 
A  custom  which  is  binding  in  one  district,  or  among  the  members  of  one 
family,  may  be  of  no  authority  elsewhere. 

The  texts  of  Hindu  law  include  the  Sruti  or  revelation — the  four 
Vedas,  now  seldom  referred  to ;  the  Smriti,  or  Vedic  literature,  of  which 
the  so-called  Laws  of  Manu  may  be  taken  as  an  example ;  and  the  Com- 
mentators. The  most  important  commentary  is  the  Mitakshara,  which 
embodies  the  more  primitive  version  of  the  customs  relating  to  the  joint 
family.  In  Western  India  the  Mayuka  is  followed ;  in  Bengal  the  Daya 
Bhaga,  a  commentary  which  tests  legal  acts  by  their  religious  efficacy, 
and  favours  several  property.  The  existence  of  these  separate  schools 
makes  it  almost  impossible  to  codify  or  harmonise  the  Hindu  law ;  but 
the  British  Courts,  though  rightly  conservative  in  their  adherence  to 
accepted  texts  and  rules,  have  introduced  an  element  of  unity  by 
endeavouring  to  make  the  customs,  as  far  as  possible,  consistent  with 
justice  and  sound  policy.  On  some  important  points  legislation  has 
introduced  general  rules ;  see  especially  the  Hindu  Wills  Act,  1870,  the 
Minority  Act  IX.  of  1875,  and  the  Transfer  of  Property  Act,  1882. 

[Authorities. — The  substance  of  the  foregoing  article  is  taken  from 
Mr.  J.  D.  Mayne's  Hindu  Laiu  and  Usage,  4th  ed.,  1888.  See  also  the 
Digests  of  Colebrooke  and  of  West  and  Biihler.  Many  important 
questions  are  discussed  in  the  series  of  Tagore  Lectures,  published 
annually.  For  practical  purposes  the  most  important  authorities  are 
the  Indian  Law  Keports  (Calcutta,  Madras,  Bombay,  and  Allahabad 
Series)  and  the  Indian  Appeals  begun  by  Moore  and  continued  in 
connection  with  the  English  Law  Keports.] 

Hinterland  (German,  literally  Behindland)  is  the  territory 
inland  which  forms  a  natural  extension  of  the  possessions  on  the  coast. 
The  term  has  come  into  use  in  connection  with  the  occupation  of  the  sea- 
board of  Africa  and  the  unexplored  regions  beyond  the  immediate  coast- 
land  occupied,  the  assumption  being  that  the  European  Power  which  is 
settled  on  the  seacoast  has  a  preferential  right  to  establish  its  authority 
more  or  less  inland. 

Though  the  term  is  of  recent  origin,  the  theory  it  involves  is  as  old 
as  the  controversy  on  the  western  boundary  of  Louisiana  between  the 
United  States  and  Spain  (Twiss,  Peace,  207).  The  former  asserted  as  a 
principle  that  "when  any  European  nation  takes  possession  of  any 
extent  of  seacoast,  possession  is  understood  as  extending  into  the 
interior  country  to  the  sources  of  the  rivers  emptying  within  that 
coast,  to  all  their  branches  and  the  country  they  cover,  and  to  give 
it  a  right  in  exclusion  of  all  other  nations  to  the  same,  and  thus,  that 
by  the  discovery  and  possession  of  the  Mississippi  Eiver  in  its  whole 
length  and  the  coast  adjoining  it,  the  United  States  were  entitled  to 
the  whole  country  dependent  on  that  river,  the  waters  which  empty 
into  it,  and  their  several  branches  within  the  limits  on  that  coast" 
(p.  209). 

It  has  been  generally  admitted,  said  President  Adams  in  a  message 
to  Congress  dated  December  28,  1827,  that  the  priority  of  discovery  of 
the  mouth  of  a  river,  followed  within  a  reasonable  time  by  an  establish- 
ment thereat,  gives  the  right  of  occupation,  and  extends  the  right  of 
sovereignty  to  the  country  drained  by  such  river  and  its  affluents 
(Rivier,  i.  p.  196). 
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The  question  did  not  again  arise  until  the  scramble  to  possess  or 
extend  colonies  in  unsettled  Africa  brought  the  uncertainty  as  to  what 
constitutes  title  by  occupation  in  international  law  once  more  into  the 
foreground. 

To  give  greater  precision  to  the  principles  of  occupation  was  one  of 
the  objects  of  the  Conference  of  Berlin.  It  drew  up  a  general  Act 
(Feb.  26,  1885)  under  which  any  Power  thereafter  taking  possession  of 
territory  on  the  coast  of  Africa  (apart  from  existing  possessions)  is 
bound  to  notify  this  fact  to  the  other  Powers,  and  to  insure  in  such 
occupied  territory  "the  existence  of  an  authority  sufficient  to  faire 
respecter  les  droits  acqitis."  The  original  wording  of  this  article  set  up 
"  VoUigation  d'^tdblir  et  maintenir  dans  les  territoires  occupes  une  juri- 
diction  suffisante  pour  faire  observer  la  p)ctix,  respecter  les  droits  acquis"  etc. 
At  the  instance  of  the  French  ambassador  the  words  "assurer  V existence 
cVune  autoritS  suffisante  "  were  substituted  for  "  etahlir  et  maintenir,''  etc. 
(arts.  34  and  35).  The  chapter  of  the  Act  containing  these  two  articles 
is  entitled,  "  Declaration  relative  aux  conditions  essentielles  a  re7iiplir  pour 
que  des  occupations  nouvelles  sur  les  cotes  du  continent  africain  soient  con- 
sidcrdes  comme  effectives."  Importance  is  attached  on  the  Continent  to 
the  use  in  the  heading  of  the  word  "  effective."  As  regards  the  import 
of  title-heads  in  treaties,  see  Treaties. 

The  object  of  these  articles  was  to  put  an  end  to  "  paper  occupations," 
if  we  may  borrow  from  a  well-known  analogy.  They  do  not,  however, 
meet  the  difficulty  of  conflicting  occupations  or  claims  based  on  treaties 
with  natives.  Thus  in  negotiations  between  France  and  Germany  for 
the  delimitation  of  the  boundaries  of  Dahomey  and  Togoland,  it  was 
stated  on  German  official  authority  that  it  was  found  impossible  "to 
base  claims  on  the  mere  fact  that  territory  had  been  duly  occupied 
by  one  or  other  of  the  negotiating  Powers,"  since  in  point  of  fact 
such  occupation  had  frequently  been  effected  independently  and  even 
simultaneously  (Times,  October  21,  1897). 

By  the  device  of  fixing  the  "  spheres  of  influence  "  (q.y.)  of  contiguous 
settlements  by  different  States,  the  possibility  of  dual  occupations  has 
been  in  several  cases  avoided,  and  the  territory  in  question,  in  so  far  as 
affected,  taken  out  of  the  operation  of  the  General  Act  of  Berlin. 

Similarly  the  Hinterland  theory  has  been  resorted  to  as  a  device 
for  preserving  the  necessary  but  indeterminate  geographical  extensions 
inland  of  coast  settlements,  prior  to  and  therefore  not  affected  by  the 
General  Act  of  Berlin,  from  its  application. 

Thus  while  the  appropriation  of  Africa  is,  by  agreement  of  European 
States,  to  be  effected  in  accordance  with  the  new  principles  of  occupation, 
counter  principles  of  "spheres  of  influence"  and  "Hinterland"  have 
grown  up  to  meet  material  difficulties  on  the  one  hand  and  protect 
vested  interests  on  the  other.  (See  Occupation  ;  Sphere  of  Influence  ; 
Treaties.) 

{Authorities. — Twiss,  Law  of  Nations  in  Time  of  Peace,  Oxford,  1884; 
Westlake,  International  Law,  Part  L,  "Peace,"  Cambridge,  1904;  Eivier, 
Principes  du  Droit  des  Gens,  Paris,  1896  ;  Salomon,  D Occupation  des 
Territoires  sans  Maitre,  Paris,  1889 ;  Heimburger,  Der  Erwerh  der 
Gebietshoheit,  Karlsruhe,  1888 ;  French  Yellow  Book  on  the  Affairs  of 
the  Congo  and  of  Western  Africa,  1885.] 
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A  hiring  agreement  may,  in  general,  be  made  verbally — subject  in 
the  case  of  land,  tenements,  etc.,  to  sees.  1  and  4  of  the  Statute  of 
Frauds — or  in  writing,  or,  indeed,  in  any  way  in  which  contracts  can 
be  made.  It  may  have  for  its  subject-matter  services,  or  lands,  or 
houses,  or  ships,  etc.  The  law  relating  to  several  of  these  is  treated 
under  other  headings,  see  especially  Master  and  Servant;  La??dlord 
AND  Tenant  ;  Charter-Party.  In  this  place  it  is  proposed  to  confine 
attention  to  the  law  relating  to  the  hire  of  chattels,  and  in  particular  to 
that  form  of  agreement  known  as  a  "  hire-purchase  agreement." 

A  hiring  agreement  relating  to  chattels  is  an  arrangement  (often 
embodied  in  a  document)  between  two  parties,  the  one  the  hirer,  the 
other  the  owner  (or  lessor),  whereby  the  owner  agrees  to  lend  and  the 
hirer  to  hire  certain  chattels  in  return  for  a  consideration,  usually  money, 
payable  by  instalments  at  fixed  dates,  the  goods  to  be  returned  on  demand 
or  at  a  specified  time.  A  hire-purchase  agreement  is  a  development  of 
this.  It  usually  provides  that  on  the  due  payment  of  all  the  instalments 
the  chattels  shall  become  the  property  of  the  hirer  and  the  agreement 
shall  terminate,  either  by  the  mere  payment  of  the  instalments  or  on 
payment  of  a  nominal  sum ;  but  that  so  long  as  any  of  the  instalments 
remain  unpaid  the  chattels  shall  remain  the  property  of  the  owner. 

Sometimes  it  is  difficult  to  distinguish  between  a  contract  of  hire 
and  one  of  sale.  Thus  where  a  room  in  a  factory  was  let  with  a  rag- 
machine,  and  power  was  supplied  by  the  lessor,  it  was  argued  that  this 
amounted  to  a  demise,  and  that  there  was  no  warranty  that  the 
machinery  was  fit  for  its  purpose.  But  the  Court  held  that  the  result 
of  such  a  contract  to  supply  power,  whether  by  gas  or  electricity  or  any 
other  motive  power,  was  a  purchase  and  sale ;  and  therefore  there  was 
an  obligation  on  the  seller  to  supply  power  reasonably  fit  for  the  purpose 
for  which  it  was  supplied  {Bentley  v.  Metcalfe,  [1906]  1  K.  B.  548). 

It  is  obvious  that  the  delivery  of  goods  under  an  agreement  for  hire 
constitutes  a  bailment  (see  ante,  Bailments,  under  which  title  some  of 
the  chief  characteristics  of  the  contract  of  hire  are  mentioned).  In  the 
case  of  a  specific  chattel  being  hired  it  seems  doubtful  what  warranty 
the  law  implies  from  the  relation  of  hirer  and  letter  to  hire  {Bobertson 
V.  Amazon  Tug  Co.,  1881,  7  Q.  B.  D.  598,  per  Cotton,  L.J.,  p.  609). 
Brett,  L.J.,  considered  that  "  there  is  no  implied  contract  that  it  shall 
be  reasonably  fit  for  the  purpose  for  which  it  is  hired  or  is  to  be  used  " 
{I.e.,  p.  606),  but  only  an  obligation  on  the  part  of  the  letter  not, 
after  the  contract,  by  want  of  reasonable  care,  to  allow  the  chattel  to 
deteriorate  (see  also  Fowler  v.  Loch,  1872,  L.  E.  7  C.  P.  272;  L.  E. 
9  C.  P.  751).  In  the  case  of  chattels,  not  specific,  being  hired,  in  the 
absence  of  agreement  to  the  contrary,  it  is  the  owner's  duty  to  put  the 
hirer  in  possession  of  the  articles  he  agrees  to  let  on  hire,  and  to  take 
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care  that  they  are  fit  for  the  purpose  for  which  it  is  contemplated  they 
will  be  used,  that  is  to  say,  as  fit  as  care  and  skill  can  make  them 
{Francis  v.  Cockrell,  1870,  L.  R.  5  Q.  B.,  at  p.  503 ;  Hyman  v.  Nye,  1881, 
6  Q.  B.  D.  685),  unless,  indeed,  the  hirer  prefers  to  rely  on  his  own 
judgment  in  selecting  the  goods.  Primd  facie  the  burden  of  proving 
that  he  has  used  proper  care  and  skill  is  on  the  lessor  {Hyman  v.  Nye, 
supra,  687-8).  But  a  lessor  in  not  impliedly  an  insurer,  and  so  if  he 
take  proper  care,  as  just  defined,  is  not  liable  in  damages  for  supplying 
goods  which  are  unfit  on  account  of  a  latent,  i.e.  undiscoverable,  defect 
{Christie  v.  Griggs,  1809,  2  Camp.  79  ;  11  R.  R.  666  ;  Readhead  v.  Midlaml 
Ely.  Co.,  1869,  L.  R.  4  Q.  B.  379  ;  and  jj^r  Ma  the  w,  J.,  in  Hijman  v.  Nye, 
supra).  The  responsibility  just  referred  to  is  to  the  hirer ;  the  lessor  may 
also  be  responsible  to  third  parties  for  damage  caused  by  his  failure  to 
supply  goods  fit  for  the  purpose  intended,  but  if  so  the  liability  would 
not  arise  ex  contractu,  but  from  negligence  (see  e.g.  Heaven  v.  Pender, 
1883,  11  Q.  B.  503;  [cf.  Earl  v.  Lubbock,  [1905]  1  K.  B.  253;  Cavalier 
V.  Fope,  [1906]  A.  C.  432];  and  see  under  Negligence). 

If  the  lessor  supply  an  attendant  with  the  chattel  he  will  be 
responsible  for  the  attendant's  negligence  if  acting  within  the  scope 
of  his  authority  (Abraham  v.  Bullock,  1902,  86  L.  T.  796),  otherwise  he 
will  not  {Cheshire  v.  Bailey,  [1905]  1  K.  B.  237). 

The  lessor  is  bound  to  allow  the  hirer  to  have  possession  of  the  goods 
during  the  whole  time  agreed,  save  that  if  the  hirer  does  anything 
inconsistent  with  a  continued  recognition  of  the  lessor's  ownership,  the 
lessor  may  at  once  demand  the  return  of  the  goods,  and  sue  for  conver- 
sion if  they  be  not  handed  over  to  him  {Fenn  v.  Bittlestone,  1851,  21 
L.  J.  Ex.  41 ;  Farrant  v.  Thompson,  1822,  5  Barn.  &  Aid.  826 ;  24  R.  E. 
571 ;  Cooper  v.  Willomatt,  1845,  14  L.  J.  C.  P.  219). 

The  hirer  is  bound  to  take  reasonable  care  of  the  goods,  not  the  most 
exact  care,  as  stated  in  Coggs  v.  Barnard,  1702,  Raym.  (Ld.)  909,  but 
such  care  as  an  ordinarily  careful  man  would  take  of  goods  of  the  class 
hired  (Jones,  Bailments,  86  ;  Be  van  on  Negligence,  956) ;  the  same  care 
would  not  be  required  of  a  market  gardener's  cart  as  of  a  brougham ; 
each  case  must  depend  on  its  own  circumstances,  the  question  whether 
the  hirer  has  fulfilled  his  implied  undertaking  to  exercise  care  being 
one  entirely  of  fact  {Searle  v.  Laverick,  1874,  L.  R.  9  Q.  B.  122 ;  Deane 
V.  Keate,  1811,  3  Camp.  4;  13  R.  R.  735).  If  the  hirer  returns  the 
goods  in  a  damaged  condition,  the  burden  of  proving  that  the  damage 
was  caused  by  circumstances  for  which  he  is  not  responsible  is  primd 
facie  on  him.  It  has  been  held  that  the  complaining  lessor  must 
make  out  a  primd  facie  case  of  negligence  {Cooper  v.  Barton,  1810, 
3  Camp.  hn.\  13  R.  R.  73 671.).  It  is,  however,  doubtful  whether 
Cooper  V.  Barton  is  good  law.  Primd  facie  in  a  contract  of  bailment 
the  bailee  is  bound  to  restore  the  thing  bailed  in  the  same  condition 
in  which  he  received  it,  and  it  is  for  him  to  explain  or  offer  valid 
excuse  for  not  having  done  so.  It  is  for  him  to  prove  reasonable  care 
(see  per  Lord  Halsbury  in  Dollar  v.  G-reen field  (H.  L.),  Times  news- 
paper. May  18,  1905).  Previous  decisions  are  not  easy  to  reconcile, 
(cf.  Mackenzie  v.  Cox,  1840,  9  C.  &  P.  632;  62  R.  R.  762;  and  Smith  v. 
Midland  Bly.  Co.,  57  L.  T.  813).  A  hirer  is  under  ordinary  circumstances 
not  liable,  in  the  absence  of  special  agreement,  for  damage  caused  to  an 
article  by  fair  wear  and  tear  (Hale,  C.J.,  in  Pomfret  v.  Bicroft,  1  Wms. 
Saun.  321,  323  (b)).  The  hirer  may  not  use  the  goods  for  a  purpose 
other  than  that  for  which  they  were  hired  {Burnard  v.  Haggis,  1863, 
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32  L.  J.  C.  P.  189);  and  if  in  the  course  of  such  wrongful  user  they  are 
damaged  he  will  be  liable  to  the  lessor,  even  if  the  damage  might  have 
happened  to  them  though  they  were  used  according  to  the  contract  {per 
Tindal,  C.J.,  in  Davis  v.  Garrett,  1830,  6  Bing.,  at  p.  724;  31  E.  E.  524; 
cf.  Thorley  v.  Orchis  S.  S.  Co.,  [1907]  1  K.  B.  660).  The  hirer  is  not 
liable,  unless  negligent,  for  damage  done  by  a  stranger,  or  his  own 
servant  acting  beyond  the  scope  of  his  authority  {Sanderson  v.  Collins, 
[1904]  1  K.  B.  628),  aliter,  if  the  servant  is  acting  within  such  scope 
{Coupe  Co.  V.  Maddick,  [1891]  2  Q.  B.  413).  Borrowing  an  article,  e.g. 
a  carriage  from  a  tradesman  who  is  repairing  the  borrower's  own,  is 
treated  as  a  hiring,  and  the  borrower  is  only  liable  for  ordinary  diligence 
{Sanderson  v.  Collins,  supra).     See  Master  and  Servant. 

The  hirer  is  entitled  to  enjoy  the  use  of  the  chattels  during  the 
specified  time,  but  he  cannot  enforce  this  right  against  one  who  has  a 
right  to  the  chattels  paramount  to  that  of  the  lessor,  as  a  bailee  cannot 
be  in  a  better  position  than  his  bailor  (  Wilson  v.  Anderton,  1830, 1  Barn. 
&  Adol.  450 ;  34  E.  E.  349).  He  has  a  right  to  proceed  against  a  person 
wrongfully  taking  the  goods  during  the  period  of  hiring,  the  proper 
action  being  one  of  conversion  against  any  but  the  lessor,  and  against 
him  an  action  on  the  contract.  The  hirer  in  possession  has  a  right  of 
action  against  a  third  person  who  wrongfully  or  negligently  injures  the 
thing  bailed,  whether  or  no  he  is  himself  liable  to  the  lessor  for  the 
damage  done.  "  As  between  bailee  and  stranger  possession  gives  title, 
that  is  not  a  limited  interest,  but  absolute  and  complete  ownership,  and 
he  is  entitled  to  receive  back  a  complete  equivalent  for  the  whole  loss 
or  deterioration  of  the  thing  itself.  As  between  bailor  and  bailee  the 
real  interest  of  each  must  be  inquired  into,  and,  as  the  bailee  has  to 
account  for  the  thing  bailed,  so  he  must  account  for  that  which  has 
become  its  equivalent  and  now  represents  it"  {per  Collins,  M.E.,  in 
The  Winkfield,  [1902]  P.  60,  overruling  Claridge  v.  South  Staffordshire 
Tramway  Co.,  [1892]  1  Q.  B.  422). 

At  the  end  of  the  period  for  which  the  goods  are  hired  he  must 
return  them  to  the  lessor  in  proper  condition,  and  he  cannot  justify  his 
refusal  to  give  them  up  by  setting  up  a  jus  tertii  {Barker  v.  Furlong, 
[1891]  2  Ch.  172),  at  anyrate  unless  he  refuses  delivery  under  the 
authority  of,  and  defends  the  action  for,  the  third  person  {Rogers  v.  Lamhert, 
1890,  24  Q.  B.  D.  573,  following  Biddle  v.  Bond,  1866,  6  B.  &  S.  225). 
To  this  there  is  an  exception,  for  the  hirer  is  not  responsible  for  failure  to 
redeliver  where  he  is  unable  to  make  it  through  no  fault  of  his  own,  e.g. 
if  the  goods  are  seized  and  are  in  the  custody  of  the  law  ( Verrall  v. 
Robinson,  1835,  2  C.  M.  &  E.  495 ;  41  E.  E.  780 ;  considered  in  Pillot 
V.  Wilkinson,  1864,  34  L.  J.  Ex.  22,  and  Levy  v.  Zovell,  1880,  14  Ch.  D. 
234,  242),  or  if  the  goods  are  destroyed  under  circumstances  which  throw 
no  liability  either  in  contract  or  in  tort  on  the  hirer  {Taylor  v.  Caldivell, 
1863,  32  L.  J.  Q.  B.  164;  [cf.  Sanderson  v.  Collins,  supra'\).  And  he  is  not 
responsible  if  he  has  been  evicted  by  title  paramount,  unless,  indeed,  he 
took  the  goods  with  notice  that  he  was  liable  to  such  eviction  {Ex  parte 
Davis,  1882,  19  Ch.  D.  86). 

The  lessor  may  not,  during  the  hiring,  bring  an  action  against  a 
third  party  who  converts  the  goods,  for  he  has  no  possession.  But  if 
the  hiring  is  put  an  end  to  by  the  conversion,  e.g.  if  the  hirer  is  a  party 
to  it,  or  if  otherwise  the  lessor  is  entitled  to  resume  possession,  then  the 
lessor  may  bring  the  action  {Gordon  v.  Harper,  1796,  7  T.  E.  9 ;  4  E.  E. 
369;  Nicolls  v.  Bastard,  1835,  2  C.  M.  &  E.,  at  p.  660;  41  E.  E.  814; 
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Bryant  v.  Wardell,  1842,  2  Ex.  Rep.  479,  482;  Jelks  v.  Hayward,  [1905] 
2  K.  B.  460).  The  lessor's  right  to  bring  an  action  for  negligence 
causing  damage  to  the  goods  during  the  continuance  of  the  hiring 
depends  upon  whether  the  injury  to  the  goods  is  such  as  to  cause 
damage  to  his  reversionary  interest  as  would  happen  if  permanent 
injury  is  done  to  them  {Mears  v.  London  and  South-  Western  Ely.  Co., 
1862,  31  L.  J.  C.  P.  220,  with  which  compare  Tancred  v.  Allgood,  1859, 
28  L.  J.  Ex.  362). 

If  the  hirer  deposit  the  thing  hired  with  a  third  party ;  if  such  a 
deposit  was  authorised  by  the  terms  of  the  hiring,  the  third  party  can 
set  up  a  lien  against  the  lessor,  even  after  the  bailment  is  determined 
(Singer  v.  Z.  &  S.-W.  Ely.,  [1894]  1  Q.  B.  833 ;  Keene  v.  Thomas,  [1905] 
1  K.  B.  136).  But  not  if  such  deposit  was  unauthorised  by  the  hiring 
agreement  {Buxton  v.  Baughan,  1834,  6  C.  &  P.  674 ;  40  R.  R.  842).  In 
such  a  case  the  lessor  could  recover  against  the  hirer  as  "  money  paid  " 
what  he  had  been  obliged  to  pay  to  satisfy  the  third  party's  claim, 
because  this  would  amount  to  money  paid  under  compulsion  of  law  (see 
per  Willes,  J.,  in  Johnson  v.  Roijal  Mail  S.  S.  Co.,  1867,  L.  R.  3  C.  P.,  at 
p.  45). 

The  lessor's  right  to  sue  a  third  party  for  conversion  of  goods  which 
that  party  takes  under  a  disposition  from  the  hirer,  does  not  exist 
where  a  chattel  is  let  to  one  who  affixes  it  to  his  land  in  such  a  way 
as  to  make  it  a  fixture,  and  afterwards  sells  or  mortgages  his  land  to 
another  who  has  no  notice  of  the  lessor's  rights  to  the  chattel ;  and  the 
fact  that  the  chattel  is  a  trade  fixture,  and  that  the  lessor  of  the  chattel 
has  reserved  to  him  by  agreement  with  the  hirer  the  right  in  certain 
circumstances  to  retake  possession  of  the  chattel — as  is  frequently  pro- 
vided in  hire-purchase  agreements — will  not  suffice  to  oust  the  purchaser 
of  the  land  without  notice  of  these  facts  (Hohson  v.  Gorringe,  [1897] 

1  Ch.  182) ;  aliter,  if  the  chattels  be  seized  by  the  lessor  and  removed 
before  the  mortgagee  goes  into  possession,  and  the  facts  are  such  as  to 
warrant  the  conclusion  that  the  mortgagee  authorised  the  mortgagor  to 
hire  and  bring  on  to  the  land  fixtures  necessary  to  conduct  the  business 
(Goicgh  V.  Wood,  [1894]  1  Q.  B.  713;  see  also  Reijnolds  v.  Ashhy,  [1904] 
A.  C.  466,  and  contrast  Lyon  v.  London  City  and  Midland  Bank,  [1903] 

2  K.  B.  135).  In  Jn  re  Samuel  Allen  &  Sons,  [1907]  1  Ch.  575,  where, 
under  the  hiring  agreement  the  hirers  had  an  equitable  interest  in 
machinery,  it  was  held  that  the  bank,  who  were  subsequent  equitable 
mortgagees,  had  no  priority  over  the  hirers.  See  under  Eixtukes; 
Mortgage. 

A  hiring  agreement  is  assignable,  and  though  accompanied  by  a 
licence  to  retake  the  chattels  comprised  therein  is  not  a  bill  of  sale  even 
within  the  extended  meaning  of  that  term  given  by  the  Bills  of  Sale 
Acts  (In  re  Davis,  1888,  22  Q.  B.  D.  193);  the  licence  to  seize  (if  any) 
is  unassignable  (Broiun  v.  Metropolitan  Counties  Life  Insurance  Co., 
1860,  28  L.  J.  Q.  B.  236).  The  instalments,  both  those  in  arrear  and 
those  payable  in  the  future,  may  also  be  assigned,  and  such  assignment 
is  good  against  the  assignor's  trustee  in  bankruptcy ;  and  the  assignee 
is  entitled  to  instalments  becoming  payable  after  the  commencement  of 
the  bankruptcy,  provided  that  they  were  due  at  the  date  of  the  assign- 
ment and  payable  unconditionally  (see  and  contrast  In  re  Davis,  supra, 
Ex  parte  Nicholls,  1883,  22  Ch.  D.  782;  Wilmot  v.  Alton,  [1897] 
1  Q.  B.  17). 

Hire-Purchase  and  Bills  of  Sale  Acts. — A  hire-purchase  agreement,  if 
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it  be  what  it  professes  to  be,  is  not  a  document  within  the  Bills  of  Sale 
Acts,  and  therefore  need  not  be  registered  or  otherwise  made  to  satisfy 
the  requisitions  of  those  Acts.  And  the  reason  is  this,  that  the  agree- 
ment is  not  a  document  on  which  the  title  of  the  owner  (i.e.  the  lessor) 
of  the  chattels  depends;  the  chattels  must  (in  ordinary  course)  have 
been  his  before  the  agreement  was  executed  (Bx  parte  Craivcour,  In  re 
Robertson,  1878,  9  Ch.  D.  419).  Neither  is  the  hire-purchase  agreement 
a  licence  to  seize  chattels  as  security  for  a  debt.  Even  in  that  class  of 
case  which  arises  when  one  sells  his  goods  to  another  and  the  latter  lets 
the  goods  to  the  former  owner  on  a  hire-purchase  agreement,  the  hire- 
purchase  agreement  is  not  a  bill  of  sale,  and  assuming  that  the  sale 
which  precedes  the  hiring  is  carried  out  without  the  execution  of  a 
document  falling  within  the  Bills  of  Sale  Acts,  nothing  need  be  regis- 
tered {Ex  parte  Craivcour,  supra;  Crawcour  v.  Salter,  1881,  Ch.  D.  30). 
It  will  frequently  happen  that  a  person  in  want  of  money  will  sell  his 
furniture  or  other  goods  and  enter  into  a  hire-purchase  arrangement 
with  the  vendor,  both  parties  thus  obtaining  an  advantage  not  dissimilar 
to  that  to  be  obtained  by  a  bill  of  sale  transaction  without  the  disadvan- 
tages inseparable  from  the  latter.  And  if  the  parties  can  manage  thus 
to  evade  the  Bills  of  Sale  Acts,  they  may  do  so  (see,  e.g.  United  Forty 
Pound  Loan  Co.  v.  Bexton,  [1891]  1  Q.  B.  2^n.).  But  the  Court  looks 
upon  such  a  transaction  with  suspicion,  and  will  not  be  tied  down  by 
the  form  of  any  document  from  looking  to  the  real  nature  of  the  trans- 
action it  professes  to  embody  {In  re  Watson,  1890,  25  Q.  B.  D.  27). 
Where  the  documents  state  the  true  transaction,  the  questions  for  con- 
sideration seem  to  be  these — (1)  From  the  terms  used  and  from  the 
surrounding  circumstances,  is  it  a  fair  inference  that  the  parties  intended 
a  sale  or  a  hire  arrangement  ?  and  if  a  sale,  (2)  was  it  the  intention  of 
the  parties  that  the  property  in  the  goods  should  pass  to  the  purchaser, 
or  was  it  intended  that  he  should  have  possession  merely  ?  (see  Sale  of 
Goods  Act,  1893,  s.  17);  if  the  document  was  one  embodying  a  contract 
of  sale,  and  if  under  its  terms  the  property  in  the  goods  passed  to  the 
buyer,  then  the  right  to  retake  the  goods  on  default  of  payment  of 
purchase  money  will  generally  bring  the  transaction  within  the  Bills 
of  Sale  Acts,  otherwise  it  will  not  {McEntire  v.  Crossley,  [1895]  A.  C. 
457).  (Such  a  transaction  must  be  carefully  distinguished  from  a  sale 
with  a  right  to  repurchase  by  instalments ;  such  a  transaction  may  also 
be  outside  the  Bills  of  Sale  Acts  under  certain  circumstances.)  If  the 
document  does  not  state  the  true  transaction,  and  the  Court  is  satisfied 
that  that  which  is  on  the  surface  a  hire-purchase  agreement  is  in  reality 
a  loan  on  the  security  of  chattels,  the  document — notwithstanding  its 
form — will  be  treated  as  within  the  Bills  of  Sale  Act,  1882,  and  may 
be  avoided  for  non-compliance  with  that  Act  {In  re  Watson,  1890, 
25  Q.  B.  D.  27),  the  grantor  {Madell  v.  Thomas,  [1891]  1  Q.  B.  230) 
being  entitled  to  take  advantage  of  the  defect  as  well  as  his  creditors 
and  their  representatives,  and  whether  the  transaction  be  carried  out 
in  one  or  more  documents  {Ex  parte  Odell,  1878,  10  Ch.  D.  76),  and 
whether  these  be  or  be  not  under  seal  {Madell  v.  Thonias,  snpra).  The 
question  is  one  entirely  of  fact  (Esher,  M.R.,  in  In  re  Watson,  supra), 
and  therefore  no  rules  for  guidance  can  be  laid  down  of  any  real  value. 
In  one  case  {Yorkshire  Railway  Wagon  Co.  v.  Maclure,  1881-82, 19  Ch.  D. 
478 ;  21  Ch.  D.  309)  Kay,  J.,  said :  "  It  a  question  not  of  law,  but  of 
common  sense,  whether  the  transaction  was  a  borrowing  or  not,"  and  he 
held  "  unhesitatingly  "  that  it  was  a  case  of  borrowing  and  not  a  hiring. 
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In  the  Court  of  Appeal,  Jessel,  M.R.,  "  never  saw  a  stronger  or  clearer 
case  "  for  exactly  the  opposite  view.  The  difficulties  are  well  exemplified 
in  the  cases  which  will  be  found  quoted  and  criticised  by  Cave,  J.,  in 
Becket  v.  Toioer  Assets  Co.,  [1891]  1  Q.  B.  1,  reversed  on  the  facts,  but 
not  otherwise,  [1891]  1  Q.  B.  638.  Sometimes  the  statements  of  the 
parties  will  show  that  the  apparent  sale  followed  by  a  hiring  agreement 
was  a  sham,  as  in  In  re  Watson,  supra,  where  the  apparent  lender  was  held 
to  be  a  mortgagee ;  in  Manchester,  Sheffield,  and  Lincohishire  Rly.  Co.  v. 
North  Central  Wagon  Co.,  1888,  13  App.  Cas.  544,  the  verbal  evidence 
tended  to  show  that  the  transaction  was  a  mortgage,  but  the  Court  con- 
cluded that  the  document  was  not  intended  to  be  such,  and  supported 
its  validity  though  it  was  unregistered.  If  the  so-called  lessor  or  lender 
when  he  parts  with  the  possession  of  the  goods  bargains  that  he  shall 
have  a  "  lien "  or  "  charge "  on  them  till  a  price  is  paid,  this  will  be 
evidence  that  he  has  disposed  of  the  property  in  them,  that  his  reserved 
right  to  retake  them  is  a  licence  to  take  possession  of  goods  on  security 
for  debt,  and  that  the  document  is  within  the  Bills  of  Sale  Acts  {In  re 
Cohurn,  1887,  35  Ch.  D.  373).  On  the  other  hand,  the  reservation  of 
the  lender's  right  to  resume  possession  of  the  things  lent,  and  to  sell 
without  accounting  to  the  borrower  for  the  price  received,  has  weighed 
in  bringing  the  Court  to  decide  that  the  document  is  a  hiring  agree- 
ment {Manchester,  Sheffield,  and  Lincolnshire  Ely.  Co.  v.  North  Central 
Wagon  Co.,  1888,  13  App.  Cas.  544;  cf.  Stammers  v.  Margrett,  1905, 
21  T.  L.  R.  342). 

An  authority  to  the  lessor  to  seize  and  sell  chattels  he  has  recently 
bought  from  and  let  to  the  hirer  on  default  of  payment  of  instalments, 
coupled  with  an  undertaking  to  pay  the  hirer  any  money  obtained  at 
such  second  sale  in  excess  of  that  originally  given  to  the  hirer  for  the 
goods,  is  strong  evidence  to  show  that  the  sale  and  hire-purchase  agree- 
ment is  but  a  cloak  for  a  bill  of  sale  transaction  {Ex  parte  Odell,  siifra ; 
cf.  Maas  v.  Pepper,  [1905]  A.  C.  102). 

The  clause,  now  common  form  in  a  hiring  agreement,  that  the  goods 
are  to  remain  the  property  of  the  lessor  until  the  instalments  have  all 
been  paid,  is  some  evidence  that  the  agreement  is  one  of  hire ;  its  absence 
would  be  some  evidence  towards  a  contrary  conclusion. 

The  assignment  by  the  lessor  of  a  hiring  agreement  to  a  third  party, 
though  it  contains  a  right  to  seize  the  goods  on  the  hirer's  default,  is 
not  a  bill  of  sale,  and  on  this  ground,  that  the  right  to  seize,  being 
unassignable,  would  not  pass  to  the  third  party  {In  re  Davis,  Ex  parte 
Bawlings,  1883,  22  Q.  B.  D.  193). 

The  Reputed  Ownership  Clause  and  Hiring  Agreements. — By  the 
Bankruptcy  Act,  1883,  s.  44,  subs.  2  (iii.),  the  trustee  in  bankruptcy  is 
entitled  to  such  goods  as  are  at  the  commencement  of  the  bankruptcy 
{i.e.  the  date  of  the  earliest  act  of  bankruptcy  on  which  the  petition 
could  have  been  founded)  in  the  possession,  order,  or  disposition  of  the 
bankrupt  by  the  consent  and  permission  of  the  true  owner,  under  such 
circumstances  that  he  is  the  reputed  owner  of  them;  provided  that 
they  are  with  the  bankrupt  in  his  trade  or  business,  a  proviso  to  be 
remembered  when  consulting  the  cases  under  the  repealed  Bankruptcy 
Acts.  This  section  may,  if  the  hirer  becomes  bankrupt  before  he  has 
paid  the  instalments  which  would  vest  the  property  in  him,  enable  the 
trustee  to  defeat  the  claim  of  the  lessor  to  a  return  of  the  hired  property. 
The  point  to  be  determined  is  this :  Is  the  bankrupt  with  the  hirer's 
assent  holding  the  goods  as  reputed  owner  ?     This  reputation  of  owner- 
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ship  may  be  rebutted  by  custom  if  the  custom  has  been  sufficiently  long 
established  that  it  presumably  is  known  not  only  to  the  particular 
trade  it  relates  to,  but  also  to  all  persons  as  a  class  who  would  in 
ordinary  course  have  been  likely  to  be  creditors  of  the  bankrupt  {per 
Mellish,  L.J.,  in  In  re  Hill,  1875, 1  Ch.  D.  504?i.,  in  which  case  he  decided 
that  the  custom  of  hiring  carriages  from  a  carriage-builder  would  not 
exclude  in  the  lessor's  favour  the  doctrine  of  reputed  ownership).  Whether 
there  is  or  is  not  a  custom  to  take  goods  on  hire  sufficiently  notorious 
to  rebut  the  reputation  of  the  hirer's  ownership  is  a  question  of  fact  to 
be  proved  by  evidence  {Ex  'parte  Brooks,  In  re  Fowler,  1883,  23  Ch.  D. 
261),  though  when  a  custom  has  been  proved  often  enough  the  Court 
will  in  cases  of  a  similar  character  take  judicial  notice  of  the  custom 
(Court  of  Appeal  in  Ex  parte  Powell,  In  re  Matthews,  1875, 1  Ch.  D.  501). 
In  this  last-mentioned  case  the  Court  held  with  some  difficulty  that  in 
the  absence  of  evidence  to  the  contrary  the  affidavits  of  furniture  dealers 
that  it  was  customary  for  hotel-keepers  to  hire  furniture  would  take 
the  furniture  of  the  hotel-keeper  out  of  the  reputed  ownership  clause. 
By  the  time  that  Crawcour  v.  Salter,  1881,  18  Ch.  D.  30,  was  decided, 
the  Court  was  satisfied,  without  evidence,  that  "no  person  dealing 
with  a  hotel -keeper  ought  to  assume  that  the  furniture  belongs 
to  him,"  a  view  subsequently  followed  in  Ex  parte  Turquand,  In  re 
Parker,  1885,  14  Q.  B.  D.  636.  So  it  has  been  decided  that  the  custom 
to  take  pianos  on  the  hire-purchase  system  is  sufficiently  notorious  to 
protect  the  lessor  as  against  the  trustee  in  bankruptcy  of  the  hirer  {In 
re  Blanchard,  Ex  parte  Hattersley,  1878,  8  Ch.  D.  601);  and  that  in  the 
printing  trade  the  reputation  of  ownership  does  not  arise  as  regards  the 
printing  machinery,  though  it  does  (unless  rebutted  by  evidence)  as 
regards  the  type  {In  re  Thackral,  1888,  5  Morr.  235).  It  is  now 
notorious  that  a  boarding-house  keeper  hires  furniture,  hence  on  his 
bankruptcy  the  reputed  ownership  clause  does  not  defeat  the  lessor  {In 
re  Chapman,  1894,  1  Manson,  415 ;  as  regards  a  lodging-house  keeper, 
see  In  re  Harrison,  1892,  10  Morr.  1).  It  has  been  urged  in  some  cases 
that  the  habit  of  furniture  dealers  of  letting  out  furniture  on  hire  is  so 
well  known  that  there  is  no  reputation  that  any  man  is  owner  of  furni- 
ture in  his  own  house,  and  Ex  parte  Emmerson,  In  re  Hawkins,  1871, 
41  L.  J.  B.  20,  lends  some  colour  to  the  argument.  But  this  is 
not  so,  and  Ex  'parte  Brooks,  In  re  Foider,  1883,  23  Ch.  D.  261,  is  an 
authority  for  saying  that  the  habit  of  hiring  furniture  from  dealers  for 
private  houses  was  not  in  1883 — and,  semble,  is  not — so  general  as  to  be 
a  custom  sufficient  to  rebut  the  presumption  that  a  man  is  owner  of  the 
furniture  in  his  house,  or — what  is  more  important  in  view  of  the  word- 
ing of  the  present  Bankruptcy  Act — in  his  business  premises  ;  see  also 
Ex  parte  lovering,  In  re  Jones,  1874,  L.  E.  9  Ch.  621,  to  the  same  effect. 
It  may  be  suggested  that  the  facts  of  Ex  parte  Emmerson,  supra,  which 
differed  in  one  important  respect  from  those  of  Ex  parte  Brooks,  account 
for  the  different  results  of  the  two  cases;  for  whereas  in  Ex  parte 
Emmerson  the  goods  which  were  hired  were  originally  the  property  of 
the  debtor,  and  had  been  sold  to  the  lessor,  in  Ex  parte  Brooks  this 
was  not  the  case.  It  is  submitted,  however,  that  this  is  not  of  itself 
sufficient  to  account  for  the  difference  of  result,  and  that  Ex  parte 
Emmerson  will  not  in  future  be  followed. 

Hire-Pnrchase  Agreements  and  the  Factors  Act,   1889. — The  ninth 
section  of  the  Factors  Act  provides  that  a  person  in  possession  of  goods, 
or  documents  of  title  to  them,  may  dispose  of  them  and  give  a  good  title 
VOL.  VI.  37 
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as  if  he  were  a  mercantile  agent  in  possession  of  the  goods  with  the  con- 
sent of  the  true  owner,  provided  that  he  has  bought  or  agreed  to  buy  the 
goods.  The  question  has  arisen  whether  when  under  a  hire-purchase 
agreement  the  hirer  is  in  possession  of  the  goods  and  disposes  of  them 
to  a  hond-fide  disposee  for  vakie  he  can  give  the  latter  a  good  title.  The 
answer  depends  on  the  form  of  the  agreement ;  if  the  wording  be  such  as 
to  amount  to  a  contract  of  sale  binding  both  parties,  the  one  to  buy  and 
the  other  to  sell,  the  Factors  Act  applies,  and  the  lessor  is  defeated  {Lee 
V.  Butler,  [1893]  2  Q.  B.  318)  ;  but  if  the  hirer  has  but  an  option  to  buy, 
the  lessor  can  defeat  the  third  party  {Helhy  v.  Mattheivs,  [1895]  App. 
Cas.  471,  in  which  case  the  agreement  provided  that  "the  hirer  may 
terminate  the  agreement  by  delivering  up  to  the  owner "  the  chattel 
hired).  Under  the  Larceny  Act  (24  &  25  Vict.  c.  98,  ss.  3  and  100)  the 
owner  of  goods  stolen  by  a  bailee  may  get  a  restitution  order  if  he 
prosecutes  the  thief  to  conviction,  and  under  the  Sale  of  Goods  Act, 
1893,  s.  24,  the  goods  on  conviction  of  the  thief  "revest"  in  the  owner; 
but  it  has  been  decided  that  neither  of  these  Acts  interferes  with  the 
rights  of  one  who  has  obtained  goods  hond.fide  and  for  value  from  the 
thief  who  has  "  agreed  to  buy ; "  hence  the  hirer  under  a  hire-purchase 
agreement,  if  it  amounts  to  a  binding  agreement  to  buy  as  in  the  case  of 
Lee  V.  Butler,  supra,  gives  an  indefeasible  title  to  a  bond-fide  purchaser 
without  notice  (Payne  v.  Wilson,  [1895]  1  Q.  B.  653).  This  case  was 
reversed  on  appeal  without  argument  ([1895]  2  Q.  B.  537),  but  only 
because  the  decision  of  Helhy  v.  Matthews,  supra,  in  the  House  of  I^ords  on 
an  identical  agreement  had  rendered  the  respondent's  position  untenable. 
The  decision  of  Payne  v.  Wilson,  by  Pollock,  B.,  and  Grantham,  J.,  in  the 
Court  below,  remains  good  on  the  point  of  restitution. 

\_Authorities. — Story  on  Bailments;  Jones  on  Bailments;  Beven  on 
Negligence,  2nd  ed.] 
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I.   AGREEMENT  fm-  the  Purchase   mi  the   Hire  System  oj 
Furniture^  (&c.,  in  an  Hotel. 

THIS  AGREEMENT,  made  the  day  of  19    , 

Parties.  BETWEEN  [owner  of  fwnitwe],  of,  &c.  (hereinafter  called  the  owner), 
of  the  one  part,  and  [hotel-keeper],  of,  &c.  (hereinafter  called  the 
hirer),  of  the  other  part,  WITNESSETH,  and  the  parties  hereto 
mutually  agree  as  follows,  that  is  to  say  : — 
fofhtre^ot'  ^"  "^^^  owncr  agrees  to  let  to  the  hirer,  and  the  hirer  agrees  to 
fi^irnituie  take  on  hire  from  the  owner,  with  a  view  to  the  uhimate  purchase 
thereof  as  hereinafter  mentioned,  the  household  furniture,  remove- 
able  fixtures,  plate,  plant,  utensils,  and  all  other  things  used  by  the 
owner  in  the  business  of  an  hotel-keeper  hitherto  carried  on  by  him 
in  and  about  the  Hotel,  and  henceforth  to  be  carried  on 

there  by  the  hirer,  and  specified  and  described  in  the  schedule  here- 
under written,  and  hereinafter  referred  to  as  "the  said  effects." 
^ff^^.^?^  K  2.  The  said  effects  have  been  ascertained  and  shall  be  taken  to 

enects  to  be 

deemed  to    be  of  the  value  of  £  ,  which  is  to  be  the  sum  so  to  be  paid  by 

the  instalments  and  in  the  manner  hereinafter  mentioned,  by  the 
hirer  to  the  owner  as  and  for  the  hire  of  the  said  effects. 
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Instalments 
may  be 
paid  by 
anticipation 


Repairs 
and  insur- 
ance. 


Payment  of        3,  The  Said  hire  instalments  shall  be  paid  as  follows :  on  the 

purchase         .       .         ,  ,    «  , 

money  by    signing  hereof  £  ,  on  the  day  of  19 

£  ,  on  the  day  of  19      £  ,  and  in  every 

succeeding  year,  by  half-yearly  instalments  of  £  ,  payable  on 

the  day  of  and  the  day  of 

in  every  year,  of  which  the  first  half-yearly  payment  shall  be  made 
on  the  day  of  19      ,  and  which  half-yearly 

payment  shall  continue  until  the  whole  of  the  said  sum  of  £ 
shall  have  been  paid. 

4.  The  hirer  may  at  any  time,  provided  he  shall  have  paid 
off  all  instalments  previously  due,  pay  all  or  any  of  the  instal- 
ments, and  in  case  he  shall  exercise  this  option,  may  deduct  dis- 
count at  the  rate  of  per  cent,  in  respect  of  any  anticipative 
payments. 

5.  During  the  hiring,  the  hirer  shall  take  all  proper  care  of  the 
said  effects,  and  shall  keep  the  same  in  a  good  condition  and  state 
of  repair,  and  will  keep  insured  in  their  full  value  such  part  of  the 
said  effects  as  are  insurable,  and  will  at  all  times,  on  demand, 
produce  to  the  owner  the  policy  of  insurance  and  receipts  for 
premiums,  and  in  default  the  owner  may  make  and  keep  up  such 
insurance,  and  all  monies  expended  by  him  for  that  purpose  shall 
be  repaid  to  him  by  the  hirer  on  demand,  with  interest  at  the  rate 
of  per  cent,  per  annum  from  the  date  of  expenditure,  and  the 
hirer  shall  not,  without  the  consent  of  the  owner,  remove  or,  except 
in  the  ordinary  course  of  business,  part  with  the  possession  of  the 
said  effects  or  any  of  them,  or  assign,  transfer,  underlet,  or  lend  the 
same  to  any  person  or  persons  whomsoever. 

6.  In  case  the  hirer  shall  during  the  continuance  of  this 
agreement  do  or  suffer  any  of  the  following  acts  or  things, 
namely,  either — 

(a)  Fail  to  pay  any  of  the  hiring  instalments  within  twenty-one 
days  after  the  same  shall  have  become  due ; 

(b)  Become  bankrupt  or  compound  with  his  creditors  ; 

(c)  Execute  a  bill  of  sale ; 

(d)  Do  or  suffer  any  act  or  thing  whereby  or  in  consequence  of 
which  the  said  effects  or  any  of  them  may  be  distrained, 
seized,  or  taken  in  execution  under  legal  process ; 

(e)  Or  break  or  fail  to  perform  or  observe  any  condition  on  his 
part  herein  contained : 

then  and  in  such  cases,  the  owner  may  enter  into  any  house  or  place 
where  the  said  effects  or  any  of  them  may  then  be,  and  seize,  remove, 
and  retake  possession  of  the  said  effects  or  any  part  thereof,  and  all 
hiring  instalments  previously  paid  by  the  hirer  shall  be  absolutely 
forfeited  to  the  owner,  but  the  hirer  shall  not  be  liable  for  any 
future  instalments. 
Negotiable  7.  On  the  signing  hereof  the  hirer  shall  deposit  with  the  owner 
to  be  de-  promissory  notes  for  the  total  amount  of  hire  instalments  to  be  paid 
\Sy  of  ^  hereunder,  such  promissory  notes  being  given  as  collateral  security 
secuS^     ^^^  without  prejudice  to  the  title  of  the  owner  to  the  said  effects 


Power 
for  owner 
to  seize 
effects  on 
defaiilts  of 
hirer. 
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or  to  any  rights  reserved  to  them  by  this  agreement  and  subject  to 

the  stipulation  that  in  case  of  the  said  effects  being  seized  and 

removed    by   the   owner   under   the   provisions    hereof,   the   said 

promissory  notes  or  so  many  of  them  as  shall  then  be  current,  shall 

after  such  seizure  and  removal  be  given  up  on  demand  to  the  hirer, 

and  shall  from  and  after  such  seizure  or  removal  become  absolutely 

void. 

On  payment       g.  Upon  payment  by  the  hirer  to  the  owner  of  the  full  sum  of 

purchase     £  by  the  instalments  aforesaid,  or  by  anticipation  as  herein- 

effects'to      before  provided,  this  agreement  shall  be  deemed  completed  and  shall 

property      thenceforth  cease  and  determine,  and  the  said  effects  shall  become 

oi  hirer.       ^^^  ^^  ^j^^  property  of  the  hirer,  but  until  the  whole  of  the  said 

sum  shall  have  been  paid  the  said  effects  shall  remain  the  sole  and 

absolute  property  of  the  owner,  and  in  the  meantime  are  only  let  on 

hire  to  the  hirer. 

9.  The  expressions  "  owner  "  and  "  hirer "  herein  used  include 
executors  and  administrators  of  the  parties  hereto  respectively. 
As  WITNESS,   &c. 

The  Schedule  above  referred  to. 


II.  AGREEMENT  for  the  Sale  of  Machinery  by  means  of  a 
Hiring  Contract — Repairs — Insurance — Option  to  Purchase  fm- 
Gross  Sum. 

AN  AGREEMENT  made  the  day  of  19    , 

Between  [machinery  manufacturer],  of,  &c.,  of  the  one  part,  and 
[mill-owne7-],  of,  &c.,  of  the  other  part,  AVITNESSETH,  and  the 
parties  hereto  mutually  agree  as  follows,  that  is  to  say  : — 
^g^^ement  I  j^  consideration  of  the  payments  hereby  reserved,  and  of  the 
ma<;hinery.  performance  of  the  conditions  and  stipulations  hereinafter  con- 
tained, and  on  the  part  of  the  said  [mill-owner]  to  be  performed,  the 
said  [manufacturer]  will  on  or  before  the  day  of 

next,  erect  and  place  in  the  mills  of  the  said  [mill-owner],  called  the 
Mills,  situated  at  ,  in  the  county  of  , 

all  the  steam-engines,  machinery,  apparatus,  and  plant  particularly 
described  in  the  schedule  hereunder  written,  and  hereinafter  called 
the  said  machinery. 

2.  The  said  [mill-owner]  shall  hold  and  be  at  liberty  to  use  the 
said  machinery  as  from  the  day  of  next,  for 

the  term  of  years  at  the  rent  of  £  per  annum,  pay- 

able half-yearly  on  the  day  of  and  the 

day  of  in  each  year  during  the  continuance  of  the  said 

term,  such  payments  making  in  the  aggregate  the  sum  of  £ 
[the  price  of  the  machinery],  and  the  first  of  such  payments  to  be 
made  [in  advance]  on  the  day  of  next. 

Repairs.  3.  The  said  [mill-owner]  shall,  at  his  own  expense,  from  time  to 

time,  and  at  all  times  during  continuance  of  the  said  term,  replace 
and  make  good  all  such  parts  of  the  said  machinery  as  may  he 
broken,  worn  out,  or  damaged,  and  keep  the  same  in  a  perfect  state 


HIKING  AGREEMENT— PEECEDENTS 


581 


Payment  of 
rents,  &c. 


Insurance. 


Manufac- 
turer may 
mark 
machinery. 


Property 
in  ttie 
machineiy 
to  remain 
in  the 
manufac- 


turer. 


of  repair,  and  in  every  respect  in  good  working  order ;  and  he  will 
not,  during  the  said  term,  remove  any  part  of  the  said  machinery 
from  the  building  where  the  same  may  be  erected  without  first 
obtaining  the  consent  in  writing  of  the  said  [manufacturer']  upon 
every  such  removal,  nor  assign,  transfer,  underlet,  lend,  or  part  with 
the  possession  of  the  same  either  directly  or  indirectly  to  any 
person  or  persons  whomsoever. 

4.  The  said  [mill-owner']  will  duly  and  punctually  pay  the  said 
rents  hereby  reserved,  and  perform  and  observe  all  the  conditions 
and  stipulations  herein  contained,  and  on  his  part  to  be  performed 
and  observed ;  And  also  so  long  as  the  term  hereby  created  is  sub- 
sisting will  duly  and  punctually  pay  the  rent  reserved  by  and 
perform  and  observe  the  covenants  contained  in  the  lease,  under 
or  by  virtue  whereof  he  now  holds  and  occupies  the  said  mill  and 
premises  at  aforesaid,  and  will  from  time  to  time,  within 

days  after  such  last-mentioned  rent  shall  become  payable, 
produce  to  the  said  [inanufacturer]  the  receipt  for  the  last  payment 
thereof;  and  will  not  do  or  suffer  anything  whereby  the  said 
machinery  or  any  part  thereof  shall  or  may  be  distrained,  seized, 
taken  in  execution,  attached,  removed,  destroyed,  or  injured. 

5.  The  said  [mill-owner]  shall,  so  long  as  the  said  machinerj^ 
remains  in  or  upon  the  said  mill  and  premises,  insure  and  keep 
insured  the  same  against  loss  or  damage  by  fire,  in  some  respectable 
office,  in  at  least  the  sum  of  £  [total  price  of  machinery],  and 
will  pay  all  premiums  and  other  sums  from  time  to  time  payable 
for  keeping  on  foot  every  such  insurance  within  days 
after  the  first  day  on  which  it  shall  respectively  become  payable, 
and  will  forthwith  deliver  to  the  said  [manufacturer]  the  policy  or 
policies  of  such  insurance,  and  also  when  required  deliver  to  him 
the  receipt  for  every  premium  and  sum  which  shall  become  payable 
as  aforesaid ;  and  in  default  the  said  [manufacturer]  may  insure  and 
keep  insured  all  or  any  of  the  said  machinery  to  the  amount  afore- 
said, and  may  pay  the  premiums  and  all  other  sums  (if  any)  which 
may  become  payable  for  keeping  on  foot  such  insurance  and  all 
expenses  incurred  in  so  doing ;  and  the  said  [mill-owner]  will  repay 
to  the  said  [rimnufacturer]  all  such  premiums,  sums,  and  expenses, 
with  interest  thereon  respectively  at  the  rate  of  £  per  cent, 
per  annum,  from  the  time  of  the  respective  payments;  And  all 
monies  received  in  respect  of  any  insurance  of  the  said  machinery 
shall  forthwith  be  applied  to  replace  or  restore  the  same. 

6.  The  said  [mill-owner]  shall  allow  the  said  [manufacturer]  to 
mark  the  said  machinery,  or  such  parts  thereof  and  in  such  manner 
as  he  the  said  [manufacturer]  shall  think  fit,  with  his  name  engraved 
on  plates,  or  otherwise  to  distinguish  the  said  machinery  as  his 
property. 

7.  It  is  hereby  expressly  declared  that  the  property  in  the  said 
machinery  shall,  until  the  expiration  of  the  said  term,  or  sooner 
cessor  thereof,  by  reason  of  the  proviso  herein  contained,  remain  in 
the  said  [manufacturer]  to  all  intents  and  purposes :  Provided  that 
the  said  machinery  shall  become  the  absolute  property  of  the  said 
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[mill-owner]  on  the  expiration  of  the  said  term  and  payment  of  all 
rent  hereby  covenanted  to  be  paid,  and  all  costs,  charges,  and 
expenses  connected  with  this  agreement  or  with  such  machinery, 
including  legal  expenses,  and  the  costs  of  such  insurance  as  afore- 
said, or  at  the  option  of  the  said  [mill-owner]  upon  the  payment  at 
any  time  before  the  expiration  of  the  said  term  of  years  of 

the  said  aggregate  sum  of  £  ,  or  of  any  unpaid  part  thereof, 

after  giving  credit  to  the  said  [mill-owner]  for  all  previous  payments 
by  way  of  rent  (if  any)  duly  and  regularly  made  by  him  under  the 
stipulations  herein  contained,  and  also  upon  the  payment  of  all  such 
costs,  charges,  and  expenses  as  aforesaid :  Provided  also  that  the 
said  [mill-owner]  shall  be  entitled  to  discount  at  the  rate  of  £ 
per  cent,  upon  payment  of  the  said  aggregate  sum  or  of  any  such 
unpaid  part  thereof  as  aforesaid. 

8.  In  case  the  said  [mill-owner-]  shall  [continue  as  in  Precedent  /., 
Clause  6]. 

9.  The  said  [mill-owner]  will  duly  and  punctually  pay  the  said 
rents  hereby  reserved,  and  perform  and  observe  all  the  conditions 
and  stipulations  herein  contained,  and  on  his  part  to  be  performed 
and  observed  :  And  also  so  long  as  the  term  hereby  created  is 
subsisting  will  duly  and  punctually  pay  the  rent  reserved  by,  and 
perform  and  observe,  the  covenants  contained  in  the  lease  under  or 
by  virtue  whereof  he  now  holds  and  occupies  the  said  mill  and 
premises  at  aforesaid,  and  will  from  time  to  time,  within 

days  after  such  last-mentioned  rent  shall  become  payablej 
produce  to  the  said  [manufacturer]  the  receipt  for  the  last  payment 
thereof;  and  will  not  do  or  suffer  anything  whereby  the  said 
machinery  or  any  part  thereof  shall  or  may  be  distrained,  seized, 
taken  in  execution,  attached,  removed,  destroyed  or  injured. 
In  witness,  &c. 


III.  AGREEMENT  fm-  the  Hire  m-  Sale  of  a  Pianoforte  on  the 

Hire- Pur  chase  System. 

THIS  AGREEMENT,  made  the  day  of  19    , 

Between  A.  B.  of  (hereinafter  called  the  "  owner  "),  of  the  one 

part,  and  C.  D.  of  (hereinafter  called  the  "  hirer"),  of  the  other 

part,  WITNESSETH  that  the  owner  agrees  at  the  request  of  the  hirer 
to  let  on  hire  to  the  hirer  a  pianoforte,  No.        ,  maker  :  And  in 

consideration  thereof  the  hirer  agrees  as  follows  : — 1.  To  pay  the  owner, 
on  the  day  of  19     ,  a  rent  or  hire  instalment  of  ; 

and  on  the  of  each  succeeding  month.     2.  To  keep  and  preserve 

the  said  instrument  from  injury  (damage  by  fire  included).  3.  To  keep 
the  said  instrument  in  the  hirer's  own  custody  at  the  above-named 
address,  and  not  to  remove  the  same  (or  permit  or  suffer  the  same  to  be 
removed,  without  the  owner's  previous  consent  in  writing.  4.  That  if 
the  hirer  do  not  duly  perform  this  agreement,  the  owner  may  (without 
prejudice  to  his  rights  under  this  agreement)  terminate  the  hiring  and 
retake  possession  of  the  said  instrument.  And  for  that  purpose  leave 
and  licence  is  hereby  given  to  the  owner  (or  agent  or  servant,  or  any 
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other  person  employed  by  owner)  to  enter  any  premises  occupied  by  the 
hirer,  or  of  which  the  hirer  is  tenant,  to  retake  possession  of  the  instru- 
ment, without  being  liable  to  any  suit,  action,  indictment,  or  other  pro- 
ceeding by  the  hirer,  or  any  one  claiming  under  said  hirer.  5.  That  if 
the  hiring  should  be  terminated  by  the  hirer  (under  Clause  A.  below), 
and  the  said  instrument  be  returned  to  the  owner,  the  hirer  shall  remain 
liable  to  the  owner  for  arrears  of  hire  up  to  the  date  of  such  return,  and 
shall  not  on  any  ground  whatever  be  entitled  to  any  allowance,  credit, 
or  return,  or  set-off  for  payments  previously  made. 

The  owner  agrees  : — 

"A.  That  the  hirer  may  terminate  the  hiring  by  delivering  up  to 
the  owner  the  said  instrument. 

"  B.  If  the  hirer  shall  punctually  pay  the  full  sum  of  by 

at  date  of  signing,  and  by  [     ]  monthly  instalments  of  in 

advance  as  aforesaid,  the  said  instrument  shall  become  the  sole  and 
absolute  property  of  the  hirer. 

"C.  Unless  and  until  the  full  sum  of  £  be  paid,  the  said 

instrument  shall  be  and  continue  to  be  the  sole  property  of  the 
owner." 

As  Witness,  &c. 

IV.  A  GEE  E ME  NT  for  the  Sale  of  a  Pianoforte,  ihe  Purchase  Moneys 
to  be  Paid  by  Instalments. 

[Note. — Unlike  Precedent  III.,  which  is  a  hiring  with  an  option  to 
purchase,  this  constitutes  a  binding  agreement  to  purchase.  The 
purchaser  in  this  case  has  "  agreed  to  buy  "  within  the  meaning  of 
sec.  9  of  the  Factors  Act,  1889.  See  Helby  v.  Matthews,  and  Lee  v. 
Butler,  cited  above.] 

THIS  AGREEMENT  [<&c.,  as  in  Precedent  IIL,  down  to  '"ivitnesseth"]. 

1.  The  said  owner  agrees  to  let  on  hire  unto  the  said  hirer,  who 
agrees  to  take  on  hire  upon  the  terms  hereinafter  expressed,  the  furniture, 
goods,  and  chattels  mentioned  and  specified  in  the  schedule  hereinafter 
written. 

2.  The  said  hirer  for  himself  agrees,  subject  as  hereinafter  provided, 
to  pay  to  the  said  owner  as  and  by  way  of  rent  for  the  hire  and  use  of 
the  said  furniture,  goods,  and  chattels,  the  respective  sums  at  the  periods 
following :  that  is  to  say,  the  sum  of  £  on  May  6,  and  the  further 
sum  of  £            on  August  1,  19     . 

3.  The  said  hirer  further  agrees  that  he  will  not,  during  the  continu- 
ance of  this  agreement,  remove  the  said  furniture,  goods,  and  chattels 
from  [here  insert  name  of  premises]  aforesaid  to  any  other  premises  without 
the  consent  in  writing  of  the  said  owner. 

4.  [Provisions  enabling  the  owner  to  retake  the  goods  in  case  of  their 
removal  by  the  hirer.     See  Precedents  I.,  11. ,  and  III.] 

5.  The  said  owner  for  himself  hereby  agrees  that  when  and  as  soon 
as  the  said  hirer  shall  have  well  and  truly  made  all  payments  of  rents 
bereinbefoi'e  reserved,  and  performed  all  the  stipulations  and  agreements 
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hereinbefore  on  his  part  contained,  the  rents  or  payments  hereinbefore 
mentioned  and  reserved  for  the  said  furniture,  goods,  and  chattels  shall 
thereupon  cease,  and  the  aforesaid  furniture,  goods,  and  chattels  shall 
thenceforth  be  and  become  the  sole  and  absolute  property  of  the  said 
hirer.  But  it  is  expressly  declared  and  agreed  that  no  property  or 
interest  in  the  said  furniture,  goods,  and  chattels  other  than  as  tenant 
as  aforesaid  shall  vest  in  the  said  hirer  until  the  whole  of  the  said  pay- 
ments of  rent  hereby  reserved,  amounting  together  to  the  sum  of  £ 
shall  have  been  actually  made  by  him  as  hereinbefore  provided. 
As  Witness,  &c. 

The  Schedule  above  referred  to. 


I 


Holdings  Over. — See  Double  Kent  and  Double  Value. 

Holidays. — As  to  the  effect  of  holidays  on  the  computation  of 
time,  see  Bank  Holiday  ;  Business  Day  ;  Christmas  Day,  and  similar 
headings.     See  also  Time,  Computation  of. 

Holidays  Excepted.— See  Demurrage. 

Holy  Orders. — Those  members  of  the  Church  who  by  ordina- 
tion are  distinguished  from  the  laity  possess  holy  orders.  Ordination 
consists  in  the  laying  on  of  hands  by  a  bishop  (or  bishops),  with  the 
proper  form  of  prayer  in  the  case  of  a  deacon,  a  priest,  or  a  bishop,  as 
the  case  may  be. 

The  Preface  to  the  Ordinal  in  the  Book  of  Common  Prayer  states 
that  from  the  apostles'  time  there  have  been  in  the  Church  of  Christ 
three  orders  of  ministers  in  the  Church — bishops,  priests,  and  deacons ; 
and  it  provides  that  no  man  shall  be  accounted  for  a  lawful  bishop, 
priest,  or  deacon  in  the  Church  of  England  except  he  be  called,  tried, 
and  admitted  thereunto  according  to  the  form  thereafter  following,  or 
hath  had  formerly  episcopal  consecration  or  ordination.  "And  none 
shall  be  admitted  a  deacon,  except  he  be  twenty-three  years  of  age, 
unless  he  have  a  faculty;  and  every  man  which  is  to  be  admitted  a 
priest  shall  be  full  twenty-four  years  old ;  and  every  man  which  is  to  be 
ordained  or  consecrated  bishop  shall  be  fully  thirty  years  of  age."  The 
form  of  conferring  holy  orders  so  referred  to  received  the  force  of  law 
under  6  Edw.  vi.  c.  1 ;  and  although  the  Act  was  repealed  by  Mary,  it 
was  used  after  the  accession  of  Elizabeth ;  it  is  recognised  by  Article  36, 
and  Canon  8  of  1603.  In  1662  it  was  slightly  altered,  and  from  that 
time  has  continued  as  the  proper  mode  of  conferring  orders  in  the 
Church  of  England.  It  is  bound  up  with  the  Prayer-Book,  and  by 
sec.  31  of  the  Act  of  Uniformity,  1662,  14  Chas.  ii.  c.  4,  all  subscriptions 
to  the  Thirty-nine  Articles  shall  be  construed  to  extend  to  it. 

The  Church  of  England  recognises  the  orders  of  the  Church  of  Eome 
and  of  the  Greek  Church  as  valid,  but  not  the  ordinations  of  ministers 
of  non-episcopal  bodies,  whether  native  or  foreign. 

The  Church  before  admitting  to  holy  orders  requires  what  is 
technically  called  a  title  (titulus),  as  a  guarantee  that  the  person  to 
be  admitted  shall  be  in  a  position  to  support  himself.     Canon  33  of  the 
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Canons  of  1603  accordingly  requires  that  a  person  desiring  to  be  ordained 
(1)  shall  exhibit  to  the  bishop  a  presentation  of  himself  to  some  prefer- 
ment then  void  in  the  diocese;  or  (2)  bring  a  certificate  that  he  is 
provided  of  some  church  in  the  diocese,  or  (3)  of  some  minister's  place 
in  the  cathedral  church  or  some  collegiate  church  in  the  diocese ;  or  (4) 
is  a  fellow  or  in  right  as  a  fellow,  or  (5)  to  be  a  conduct  or  chaplain,  in 
some  college  in  Cambridge  or  Oxford ;  or  (6)  is  a  master  of  arts  of  five 
years'  standing  that  liveth  of  his  own  charge  in  either  of  the  univer- 
sities ;  or  (7)  is  shortly  to  be  admitted  by  the  ordaining  bishop  to  some 
benefice  or  curacy  already  void.  The  Canon  further  provides  that  if 
the  bishop  ordain  a  person  without  any  of  such  titles  he  shall  himself 
maintain  him  until  he  prefer  him  to  some  ecclesiastical  living,  which  if 
the  bishop  fail  to  do  he  shall  be  suspended  from  giving  orders  for  the 
space  of  a  year.  By  Canon  76  a  person  in  holy  orders  is  prohibited 
from  forsaking  his  calling  or  conducting  himself  as  a  layman,  under  pain 
of  excommunication;  and  by  the  Act  1  &  2  Vict.  c.  106,  ss.  28,  29,  no 
spiritual  person  beneficed  or  licensed  to  perform  the  duties  of  any 
ecclesiastical  office  shall  take  to  farm  lands  exceeding  80  acres  without 
permission  in  writing  from  the  bishop ;  and  no  spiritual  person  beneficed 
or  performing  ecclesiastical  duty  is  to  trade  or  deal  for  gain  or  profit  in 
any  goods,  unless  such  trading  or  dealing  be  carried  on  by  more  than 
six  partners,  or  unless  such  trading  shall  have  devolved  upon  him  by 
bequest,  inheritance,  settlement,  marriage,  or  bankruptcy;  but  in  no 
case  is  he  to  act  as  director  or  managing  partner,  or  carry  on  such  trade 
in  person,  or  buy  or  sell  in  any  fair  or  market.  Keeping  a  school,  or 
acting  as  director  of  a  benefit  or  insurance  society,  is  expressly  allowed 
by  the  Act  (s.  30). 

A  person  in  holy  orders  is  incapable  of  election  to  the  House  of 
Commons,  although  a  clergyman  who  is  a  peer  of  Parliament  may  sit  in 
the  House  of  Lords.     See  further  under  Clergy. 

No  bishop  can  be  obliged  to  confer  holy  orders,  having  in  this 
matter  an  unfettered  discretion  (see  further,  articles  Dimissory  Letters  ; 
Ordination;  Title;  Incumbent). 

Canon  law  draws  a  distinction  between  the  superior  orders  (ordines 
sacri,  or  majores)  of  a  bishop,  priest,  or  deacon,  and  the  inferior  orders 
{ordines  minores)  of  a  sub-deacon,  acolyte,  exorcist,  reader,  or  ostiary; 
but  these  latter  are  not  at  present  recognised  as  distinct  orders  in  the 
Church  of  England. 

Article  25  states  that  "  orders  are  not  to  be  counted  for  a  sacrament 
of  the  Gospel." 

Holy  orders  are  in  their  nature  indelible,  but  the  holder  thereof  may 
by  canon  law  be  deposed  or  degraded  from  his  office ;  not  that  he  is 
thereby  deprived  of  his  sacerdotal  character,  but  he  loses  all  the  advan- 
tages of  the  clerical  estate  (ordine  heneficio  et  privilegio  clericali),  and  may 
be  dealt  with  by  the  civil  power  as  if  he  were  a  mere  layman. 

The  degradation  may  be  of  two  kinds — by  word  of  mouth,  or 
solemnly,  by  divesting  the  holder  of  the  orders  or  ensigns  of  his  order 
or  degree.  If  the  person  to  be  degraded  is  in  inferior  orders,  the 
degradation  may  be  effi^cted  by  the  bishop  of  the  diocese ;  if  in  superior 
orders,  by  the  bishop  of  the  diocese  accompanied  by  certain  other 
bishops.  (As  to  the  form  of  degradation,  see  Phillimore,  Eccl,  Law, 
2nd  ed.,  vol.  ii.  p.  1086 ;  Gibs.  Codex,  p.  1066 ;  and  6  Decretals,  1.  5,  t.  9, 
c.  2,  there  cited).  Sec.  8  of  the  Clergy  Discipline  Act,  1892,  55  &  56 
Vict.  c.  32,  provides  that  where  under  that  Act  or  any  sentence  there- 
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under  the  preferment  of  any  clergyman  becomes  vacant,  the  bishop  may 
by  sentence,  and  without  any  further  formality,  depose  such  clergyman 
from  holy  orders;  but  appeal  from  such  sentence  lies  to  the  archbishop 
of  the  province.  Where  under  this  Act  a  clergyman  is  deprived  of  his 
preferment  by  sentence  of  the  Consistory  Court,  and  it  appears  to  the 
bishop  that  he  ought  also  to  be  deposed  from  holy  orders,  the  sentence 
of  deposition  need  not  be  delivered  concurrently  with  that  of  depriva- 
tion, but  may  be  passed  at  a  subsequent  time  (B.  v.  Bishop  of  Durham, 
Ex  parte  Evans,  [1897]  2  Q.  B.  414,  confirmed  by  C.  A.  46,  W.  K.  36). 

Although  the  relinquishment  of  holy  orders  is  forbidden  by  Canon  76, 
the  Clerical  Disabilities  Act,  1870,  33  &  34  Yict.  c.  91,  enables  a  clergy- 
man who  has  resigned  every  preferment  held  by  him  to  execute  and 
enrol  a  deed  relinquishing  all  rights,  privileges,  advantages,  and  exemp- 
tions pertaining  to  the  clerical  office. 

As  to  the  right  of  clergy  in  Scotch  episcopal  or  colonial  orders  to 
hold  benefices  in  the  Church  of  England,  see  articles  Church  of 
England;  Incumbent. 

As  to  the  necessity  of  holy  orders  for  the  holding  of  an  ecclesiastical 
preferment,  see  Incumbent. 

[^Authorities. — Gibs.  Codex ;  Phillimore,  Eccl.  Lavj,  2nd  ed. ;  Blunt  on 
the  Book  of  Common  Prayer.'] 

Homag'e. — The  term  is  derived  from  homo,  and  indicates  the 
declaration  contained  in  the  oath  that  he  who  takes  it  becomes  the 
"  man  "  of  the  Sovereign  or  other  superior.  The  word  is  used  in  English 
law  in  the  following  connections: — (1)  Of  the  oath  of  fealty  to  the 
Sovereign  taken  by  the  nobility  at  a  coronation  (see  Sovereign)  ;  (2)  of 
the  oath  of  fealty  taken  by  a  newly  appointed  archbishop  or  bishop  (see 
also  Bishop,  and  for  both  (1)  and  (2)  Oath  of  Allegiance)  ;  (3)  of  the 
oath  of  fealty  to  the  superior  lord  formerly  taken  by  every  tenant  by 
knight  service,  saving  his  allegiance  to  the  King,  but  not  usually  required 
of  socage  tenants,  and  in  all  cases  abolished  by  Statute  12  Car.  ii.  c.  24, 
1660 ;  (4)  to  denote  the  body  of  freeholders  present  at  a  Court  baron, 
or  of  copyholders  present  at  a  manorial  Court  (see  Copyhold).  Usually 
the  term  is  at  the  present  day  applied  to  the  latter  body  of  persons,  who 
are  sometimes  called  the  homage  jury.  Their  duty  is  "  to  make  present- 
ments of  all  things  done  within  the  manor  to  the  prejudice  of  the  lord 
or  tenants,  and  to  recommend  whatever  may  appear  to  be  advantageous 
to  the  lord  and  not  injurious  to  the  tenants  "  (Elton  on  Copyholds,  2nd  ed., 
p.  307). 

Home  Office. — The  Hbme  Secretary  is  the  first  in  precedence 
of  His  Majesty's  principal  Secretaries  of  State  (see  Secretary  of  State), 
and  discharges  all  the  duties  of  that  office  for  which  no  separate  sec- 
retaries have  been  appointed.  His  constitutional  position  as  a  Cabinet 
Minister  has  been  dealt  with  under  Cabinet,  and  as  minister  of  the 
Crown  under  Executive  Government.  He  is  the  ordinary  adviser  of 
the  Crown  in  the  exercise  of  its  authority,  both  prerogative  and  statu- 
tory, in  internal  matters,  and  has  further  statutory  duties  conferred 
upon  him  individually.  His  functions  are  now  largely  restricted  to 
England  and  Wales.  Though  he  is  the  channel  of  communication 
between  the  Crown  and  the  Lord-Lieutenant  of  Ireland,  the  functions 
of  Home  Secretary  are  discharged  in  Ireland  by  the  Chief  Secretary 
to  the  Lord  Lieutenant,  a  parliamentary,  and  in  recent  years,  a  Cabinet, 
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Minister.  Since  1884  the  duties  exercised  by  the  Home  Secretary  in 
regard  to  Scotland  have  been  transferred  to  a  Secretary  for  Scotland, 
who  does  not  enjoy  the  rank  or  emoluments  of  a  Secretary  of  State,  and 
is  not  always  a  Cabinet  Minister. 

The  original  function  of  the  Secretary  of  State  was  to  convey  the 
royal  pleasure,  and  act  as  the  channel  of  communication  between  the 
Crown  and  the  subject.  Addresses  and  petitions  to  the  Sovereign  in 
person  pass  through  the  hands  of  the  Home  Secretary,  and  matters 
of  State  intelligence  are  notified  by  him  to  the  public.  He  countersigns 
and  is  responsible  for  the  greater  number  of  instruments  under  the  sign- 
manual  of  the  Sovereign,  by  which  the  royal  authority  is  exercised.  He 
also  carries  on  communications  between  the  Crown  and  the  Channel 
Islands  and  the  Isle  of  Man,  and  conveys  the  royal  pleasure  in  certain 
Church  matters,  such  as  the  appointment  to  Crown  livings,  the  summon- 
ing of  convocation,  etc. 

When  redress  is  sought  from  the  Crown  by  petition  of  right,  it  is  the 
Home  Secretary's  duty  to  advise  the  Sovereign  whether  the  necessary 
fiat  should  be  granted  to  allow  it  to  proceed.  No  action  will  lie  against 
him  for  advising  a  refusal  of  the  fiat  {Irwin  v.  Grey,  1865,  3  F.  &  F.  365), 
but  it  is  usual  to  refer  the  petition  to  the  Attorney-General,  whose  con- 
stitutional duty  it  is  not  to  advise  a  refusal  of  the  fiat  unless  the  claim 
is  frivolous  (Bowen,  L.J.,  In  re  Nathan,  1889, 12  Q.  B.  D.  479). 

One  of  the  most  important  of  the  Home  Secretary's  duties  is  to 
advise  the  Crown  in  the  exercise  of  the  prerogative  of  pardon  {q.v.).  In 
the  absence  of  a  Court  of  Criminal  Appeal,  the  functions  of  such  a  body 
are  largely  thrown  upon  the  Home  Secretary.  He  advises  the  Crown 
whether  persons  under  sentence  of  death  should  be  reprieved  or  the  law 
allowed  to  take  its  course ;  though  he  has  no  power  to  reverse  a  convic- 
tion, he  may,  if  satisfied  that  there  has  been  a  miscarriage  of  justice, 
remit  its  penal  consequences  by  advising  the  grant  of  a  pardon.  (See 
Eeport  of  Committee  of  Inquiry  into  the  Case  of  Mr.  Adolf  Beck,  [Cd. 
2315]  1904).  He  may  also  advise  the  remission  of  a  part  of  the  sentence, 
and  grant  licences  to  prisoners  allowing  them  to  be  at  large  during  good 
behaviour.  In  the  exercise  of  these  powers  it  is  customary  for  the  Home 
Secretary  in  each  case  to  consult  the  judge  who  presided  at  the  trial. 

The  duty  of  maintaining  the  peace  and  suppressing  disorder  is 
primarily  thrown  on  the  local  authorities,  but  the  Home  Secretary 
would  appear  to  be  bound  to  direct  and  supplement  their  efforts,  when 
necessary,  throughout  the  kingdom.  He  is  said  to  have  authority  at 
common  law  to  commit  for  treason,  and  as  a  Privy  Councillor  is  in  the 
commission  of  the  peace  for  every  county.  The  Commissioner  of 
Metropolitan  Police  is  nominated  by  him,  and  bound  to  obey  his  orders ; 
and  he  has  a  large  measure  of  indirect  control  over  the  county  and 
borough  police,  as  his  recommendation  is  necessary  for  the  payment  of 
the  Imperial  grant  in  support  of  those  forces,  and  for  other  purposes 
connected  with  them.  He  is  further  empowered  to  authorise  the 
appointment  of  special  constables,  and  to  call  out  the  army  reserve  and 
the  militia  for  the  suppression  of  riots.  In  furtherance  of  his  duties  in 
maintaining  internal  order,  he  is  also  empowered  to  open  letters  and 
telegrams  in  the  post  office,  and  has  the  administration  of  part  of  the 
secret  service  money. 

The  functions  of  the  Home  Secretary  in  regard  to  the  administration 
of  justice  are  very  numerous.  He  advises  the  Crown  as  to  the  time  of 
holding  assizes,  or  the  issue  of  a  special  commission  for  the  trial  of  great 
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offenders ;  as  to  the  grant  of  a  separate  Court  of  Quarter  Sessions  to  a 
borough.  He  nominates  the  recorders,  as  the  judges  of  such  Courts  are 
styled,  and  also  appoints  the  metropolitan  police  magistrates  (see  Police 
Coukt),  and  regulates  the  business  of  their  Courts,  appoints  stipendiary 
magistrates  in  boroughs,  and  exercises  various  minor  powers.  Since 
1877  the  prisons  {q.v.)  are  vested  in  him  and  subject  to  his  control,  and 
he  also  administers  the  Acts  for  establishing  Eeformatory  Schools  for 
the  detention  of  juvenile  offenders,  and  Industrial  Schools  for  chil- 
dren not  under  due  control.  Under  the  Criminal  Lunatics  Acts,  the 
Home  Secretary  has  power  to  order  persons  detained  in  prison  on  a 
criminal  charge  and  certified  to  be  insane  to  be  removed,  even,  it  would 
appear,  before  trial,  to  a  criminal  lunatic  asylum,  and  he  has  similar 
powers  with  regard  to  persons  found  guilty  but  insane  at  the  time  of 
committing  the  act,  and  ordered  to  be  detained  during  His  Majesty's 
pleasure  (see  Asylums,  Vol.  I.  p.  610). 

Further,  the  Home  Secretary  administers  the  Extradition  Acts, 
1870  and  1873,  and  the  corresponding  Fugitive  Offenders  Act  as 
regards  offences  committed  in  the  King's  dominions.  He  also  administers 
the  Naturalisation  Acts,  and  it  is  in  his  discretion  whether  he  will 
grant  a  certificate  of  naturalisation  or  not  to  aliens  who  have  complied 
with  the  statutory  conditions. 

The  by-laws  of  municipal  corporations  must  be  submitted  to  the 
Home  Secretary,  who  may  recommend  the  Crown  to  disallow  them  by 
Order  in  Council.  The  Home  Office  also  watches  the  progress  of  private 
bills  through  Parliament,  and  directs  attention  to  all  provisions  which 
affect  the  criminal  law. 

Parliament  has  intrusted  the  Home  Secretary  with  the  administra- 
tion of  a  large  number  of  statutes  directed  to  secure  the  general 
well-being  of  the  community.  To  enumerate  all  these  Acts  and  the 
powers  they  confer  upon  the  Home  Secretary  is  impracticable,  but  the 
following  subjects  may  be  mentioned  in  addition  to  those  already  dealt 
with: — Employers'  Liability,  Buildincx  Societies,  Burials,  Coal 
Mines,  Explosives,  Factories  and  Workshops,  and  Markets  and 
Fairs.  For  his  statutory  powers,  see  Index  to  the  Statutes,  under 
Secretary  of  State  and  Index  to  Statutory  Kules  and  Orders  under 
Home  Office  ;  and  for  a  fuller  account  of  the  office,  Anson,  Law  and 
Custom  of  the  Constitution,  vol.  ii.  pp.  227,  etc. 

Homicide  is  the  killing  of  man  by  man,  or  through  agencies  or 
instruments,  animate  or  inanimate,  put  into  action  by  man. 

This  may  occur  under  circumstances  creating  (1)  criminal  liability, 
(2)  civil  liability,  (3)  no  legal  liability  whatever. 

Criminal  Liahility, — The  English  law  does  not,  like  some  other 
systems,  classify  homicides  by  specified  degrees  of  culpability  (see  Ind. 
Penal  Code,  ss.  299-309).  But  where  the  slaying  is  deliberate  and  not 
justifiable  nor  excusable  by  law,  it  is  punishable  as  high  treason  or 
as  felony  according  to  the  status  of  the  person  killed.  See  Duel; 
Murder;  Treason. 

Where  it  is  legally  culpable  but  not  deliberate  (without  "malice 
aforethought "),  it  is  punishable  as  manslaughter  (Steph.  Dig.  Crim.  Line, 
6th  ed.,  182).  See  Chance  Medley;  Duel;  Manslaughter.  How 
far  provocation  may  extenuate  homicide  is  considered  under  those  heads. 
Where  a  sane  man  kills  himself,  he  commits  the  offence  of  felo  de  se. 
See  Suicide. 
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Civil  Liahility. — Until  1846,  where  a  man  was  killed  by  the  act  or 
default  of  another  which  would  have  entitled  the  deceased,  if  he  had 
been  merely  injured  and  not  killed,  to  sue  for  damages,  personal  repre- 
sentatives and  the  wife  and  relatives  of  the  deceased  had  no  legal 
remedy  under  English  law,  the  cause  of  action  being  regarded  as  personal 
and  subject  to  the  maxim  actio  personalis  moritur  cum  persond  (q.v.). 
Scots  law  was  different,  providing  a  means  of  compensation  under  the 
name  of  assythment ;  and  in  Anglo-Saxon  and  early  English  law  a  rude 
form  of  compensation  was  provided  by  the  blood  wite. 

By  the  Fatal  Accidents  Act,  1846,  9  &  10  Vict.  c.  95,  commonly  called 
Lord  Campbell's  Act,  amended  by  27  &  28  Vict.  c.  95,  a  right  of  action 
was  given  against  a  person  who,  by  his  wrongful  act,  neglect,  or  default, 
caused  the  death  of  another.  This  right  attaches  to  cases  within  the 
Employers'  Liability  Act,  1880,  and  the  Workmen's  Compensation  Act, 
1906,  6  Edw.  VII.  c.  58.  The  action  is  brought  by  the  executor  or 
administrator  of  the  deceased  on  behalf  of  the  lawful  parents,  spouse, 
or  children  of  the  deceased  within  twelve  months  of  the  death  (1846, 
ss.  2,  3).  The  Act  of  1906  extends  to  dependants  as  there  defined, 
and  including  illegitimate  grand-parents,  parents,  children,  and  grand- 
children in  certain  cases  (s.  13).  See  Employers'  Liability,  Vol.  V. 
p.  23L 

It  is  immaterial  whether  the  wrongful  act  was  criminally  punishable 
or  not ;  and  the  questions  to  be  considered  are — (1)  Whether  the  act  if 
the  deceased  had  survived  would  have  given  him  a  cause  of  action ; 
(2)  what  loss  or  expense  has  been  caused  to  the  surviving  relatives  by 
the  death.  The  whole  subject,  including  the  case-law,  is  fully  treated 
by  Mr.  Beven  (Negligence,  3rd  ed.).  Claims  by  the  representatives  of 
several  persons  killed  by  the  same  wrongful  acts  can  now,  if  con- 
venience permits,  be  joined  in  a  single  action  (R.  S.  C,  Order  16,  r.  1, 
and  County  Court  Eules,  1903,  Order  3).  These  rules  get  rid  of  the 
decisions  in  Hannay  v.  SmnrtMvaite,  [1894]  A.  C.  494,  and  Carter  v. 
Righj,  [1896]  2  Q.  B.  113,  decided  on  former  rules  of  procedure.  See 
Ann.  Pr.,  1907,  notes  to  Order  16,  r.  1. 

No  Legal  Liahility. — There  are  many  instances  in  which  homicide, 
while,  as  already  said,  primCi  facie  it  amounts  to  a  crime,  entails  no  legal 
liability.  The  general  grounds  for  rebutting  the  presumptions  common 
to  all  crimes  have  already  been  indicated  under  General  Exceptions 
and  Guilty  Mind.  But  it  may  be  profitable  to  recapitulate  the  special 
particular  references  to  homicide,  and  to  add  the  particular  defences 
only  applying  in  such  cases : — 

(a)  No  criminal  liability  attaches  where  the  death  happens  more 
than  a  year  and  a  day  after  the  act  or  omission  which  led  to  it  (Steph. 
Big.  Crim.  Law,  6th  ed.,  p.  180).  This  is  a  rough-and-ready  way  of 
settling  the  question  of  cause  and  effect.  It  does  not  apply  to  civil 
liability,  except  that  if  the  deceased  sued  in  his  lifetime  his  relatives 
cannot  sue  under  the  Act  of  1846. 

(h)  No  criminal  liability  attaches  if  the  slayer  was  not  of  sufficient 
mental  capacity  to  commit  crime,  i.e.  was  an  idiot  or  lunatic,  or  a  child 
under  seven  years.  The  liability  of  children  between  seven  and  fourteen 
depends  on  whether  the  child  has  or  has  not  attained  sufficient  maturity 
of  understanding  to  judge  the  nature  and  consequences  of  his  act,  and 
the  old  maxim,  nfialitia  siipplet  aetatem,  is  in  certain  cases  then  applied 
{cp.  Ind.  Penal  Code,  ss.  82,  83,  84).  See  Infants;  Idiot;  Lunacy; 
Drunkenness. 
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The  civil  liability  of  an  idiot  or  lunatic  for  homicide  is  not  ascer- 
tained (Wood  Eenton  on  Lunacy,  p.  64),  and  both  the  criminal  and  the 
civil  liability  for  homicide  of  a  drunken  person  are  in  dispute,  some 
judges  regarding  drunkenness  as  a  state  of  temporary  insanity,  whether 
it  is  produced,  like  much  insanity,  by  the  man's  own  misconduct,  or  is 
consequent  on  hocussing  or  the  like,  but  while  it  lasts  deprives  him 
of  that  consciousness  of  the  nature  and  quality  of  his  acts  which  is 
necessary  to  constitute  criminal  liability  for  felonious  homicide. 

In  the  Indian  Penal  Code,  ss.  85,  86,  the  view  is  taken  that  where 
the  drunkenness  arises  from  intoxicants  administered  to  a  man  without 
his  knowledge  or  consent,  and  renders  him  incapable  of  knowing  the 
nature  of  his  acts,  or  that  he  is  doing  what  is  wrong  or  contrary  to  law, 
he  is  not  liable  for  an  offence  then  committed.  Where  a  particular 
knowledge  or  intent  is  an  element  in  crime,  a  man  who  has  intoxicated 
himself  is  liable  as  if  he  actually  had  the  knowledge  or  intent  (s.  85) ; 
but  a  consent  given  when  in  a  state  of  intoxication,  causing  inability  to 
understand  the  nature  and  consequence  of  the  act  consented  to,  is  not 
consent  within  the  code  (s.  90).  See  Steph.  Dig.  Cr.,  6th  ed.,  art.  29 ; 
Mayne,  Incl.  Crim.  Law,  pp.  391,  392.  The  English  decisions  on  this 
subject  are  treated  under  Drunkenness,  ante,  Vol.  V.  p.  24. 

(c)  Homicide  is  also  not  criminally  punishable  where  it  is  honestly 
committed  in  reasonable  belief  of  the  existence  of  facts  which,  if  true, 
would  have  justified  or  excused  it  in  law,  i.e.  in  an  honest  mistake  of 
fact  (B.  v.  Tolson,  1889,  23  Q.B.  D.  168 ;  Mayne,  Lnd.  Crim.  Law,  1896, 
pp.  331-338).    See  Guilty  Mind. 

(d)  Sec.  7  of  the  Offences  Against  the  Person  Act,  1861,  expressly 
excepts  from  punishment  a  man  who  kills  another  by  misfortune  or  mis- 
adventure, or  in  his  own  defence,  or  in  any  other  manner,  without  felony, 
i.e.  without  any  of  the  attendant  circumstances  or  intents  necessary  to 
constitij^te  the  act  murder  or  manslaughter.  The  exceptions  are  usually 
classed  as  justifiable  homicide  and  excusable  homicide ;  neither  consent 
to  death,  nor  duress  even  amounting  to  threat  of  death,  nor  necessity, 
justify  or  excuse  homicide  (see  Mayne,  Lnd.  Crim.  Law,  1896,  p.  366 ; 
B.  v.  Dudley,  1884,  14  Q.  B.  D.  273). 

Justifiable  homicide  is  said  to  be  of  three  kinds : — 

(1)  Execution  of  a  criminal  by  a  proper  officer  under  and  in  strict 
conformity  with  the  lawful  sentence  of  a  Court  of  competent  jurisdiction. 

(2)  Slaying  by  public  servants  (or  other  person  acting  in  his  aid  in 
the  legal  exercise  of  a  particular  duty  for  the  suppression  of  treason  or 
felony)  of  a  person  who  resists  or  prevents  him  from  executing  it.  This 
includes  the  killing  in  civil  war  by  the  officers  of  the  de  facto  Govern- 
ment, the  suppression  of  riots  (B.  v.  Finney,  1831,  3  St.  Tri.  K  S.  1), 
and  the  arrest  of  fugitive  felons  (see  Arrest).  It  is  immaterial  whether 
the  public  servants  are  military  or  police,  provided  that  they  have  a 
public  duty  to  discharge. 

(3)  Slaying  a  person  in  prevention  of  a  serious,  forcible,  or  atrocious 
crime  against  person  or  property,  e.g.  an  attempt  to  murder,  ravish,  or 
rob.  This  applies  to  all  subjects  of  the  King,  irrespective  of  the  presence 
or  absence  of  a  magistrate. 

In  cases  (2)  and  (3)  the  killing  will  not  be  justified  if  there  was  any 
reasonable  method  of  executing  the  duty  or  preventing  the  crime  without 
resort  to  it;  and  it  is  not  clear  that  the  justification  applies  to  cases 
where  the  duty  relates  to  the  capture  of  fugitive  misdemeanants  though 
it  does  apply  to  a  serious  and  dangerous  riot  irrespective  of  the  reading 
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of  the  Riot  Act.     The  latest  exposition  of  the  law  on  this  subject  is  in 
the  report  of  the  late  Lord  Bowen  on  the  action  of  the  military  in  sup- 
pressing the  Featherstonehaugh  riots  in  Yorkshire  (see  Pari.  Pap.,  1894, 
c.  7234;  Mayne,  Lid.  Crim.  Zmv,  1896,  303-307). 
Excusable  Jiomicide  falls  under  two  heads  : — 

(a)  Where  a  man  in  doing  a  lawful  act  without  negligence,  and  with- 
out intent  of  hurt,  kills  another  by  mishap,  misadventure,  or  misfortune. 
In  such  a  case  this  would  give  rise  to  neither  criminal  nor  civil  liability 
(see  B.  V.  Scdmon,  1881,  6  Q.  B.  D.  79 ;  Stanleij  v.  Poiuell,  [1891]  1  Q.  B. 
86).  But  the  Courts  are  astute  to  find  evidence  of  negligence  in  such 
cases. 

(b)  Where  a  man  kills  another  in  defence  of  himself,  his  parent,  wife, 
child,  or  servant,  and  not  from  any  malice  or  desire  of  vengeance.  It 
does  not  extend  to  the  killing  of  another  to  avoid  a  greater  evil  to  the 
slayer ;  or  from  the  instinct  of  self-preservation  (E.  v.  Dudleij,  1884,  14 
Q.  B.  D.  273). 

The  English  law  does  not  admit  the  defence  popular  in  America 
(and  there  described  by  its  friends  as  the  unwritten  law,  and  by  its 
enemies  as  dementia  americana),  in  which  homicide  is  justified  or  excused 
if  done  to  avenge  any  insult,  real  or  supposed,  done  to  the  honour  of  a 
wife  or  female  relative.  But  it  does  admit  provocation  as  a  mitigation 
where  it  is  immediate  and  strong,  e.g.  in  the  case  of  finding  a  man  com- 
mitting adultery  with  the  slayer's  wife. 

The  plea  of  self-defence  is  distinct  from  that  usually  described  as 
provocation,  which  is  called  in  to  excuse  an  offensive  and  not  a  defensive 
act  (see  Manslaughter  ;  Murder). 

The  defence  must  be  against  some  forcible  and  illegal  attempt  against 
life,  honour  (in  the  sexual  sense),  or  liberty,  and  against  the  latter  only 
when  the  attempt  is  not  merely  for  the  purpose  of  bringing  before  a 
Court  of  justice,  but  for  abduction,  kidnapping,  or  the  like  {Broadfoot's 
Case;  Fost.  Crim.  Law,  154;  R.Y.Sattler,  1857,  27  L.  J.  M.  C.  50;  B.y. 
Chapman,  1871,  12  Cox  C.  C.  4). 

(c)  Where  a  man  kills  another  in  defence  of  his  property  against 
robbery,  burglary,  and  also  larcency,  or  housebreaking,  or  any  malicious 
damage  where  the  circumstances  cause  reasonable  apprehension  that 
death  or  grievous  harm  may  result  to  some  person.  See  Burglary, 
Vol.  XL  p.  477. 

But  the  excuse  is  useless,  or  only  effective  to  reduce  the  crime  from 
murder  to  manslaughter,  unless  the  slayer  took  first  every  reasonable 
mode  of  defence  other  than  killing  which  the  emergency  permitted,  and 
used  no  more  force  than  was  reasonably  necessary  to  repel  and  defeat 
the  attack  (1  East,  P.  C.  272,  287).  The  difference  between  justification 
and  excuse  is  accepted,  but  narrow.  As  to  homicide  by  the  use  of 
explosives,  see  Manslaughter;  Murder. 

Honduras,  Republic  of. — Area  and  Constitution. — 
Honduras  is  a  republic  of  Central  America,  with  an  area  of  46,500 
square  miles,  about  the  size  of  Guatemala  {q.v.),  or  half  as  big  again  as 
Ireland.  It  is  bounded  by  the  sister  republics  of  Guatemala,  Salvador, 
and  Nicaragua  (q.v.). 

Honduras  was  discovered  by  Columbus  in  1502,  and  remained  under 
Spain  until  1821.  From  that  date  till  1839  it  was  a  State  of  the  Con- 
federation of  Central  America.  Under  the  Constitution  of  November  1, 
1880  (Hertslet's  State  Papers,  vol.  Ixxi.,  p.  906),  as  revised  by  the  Charter 
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of  October  1894,  there  is  a  President  elected  for  four  years,  and  virtually 
a  dictator,  and  a  legislative  Congress  of  Deputies — one  for  every  10,000 
inhabitants. 

Application  of  British  Statutes. — The  republic  has  not  joined  the 
Berne  International  Convention,  but  is  a  party  to  the  pan-American 
Copyright  Convention  of  1902  (see  Copyright). 

Under  art.  8  of  the  Treaty  of  Commerce  with  Great  Britain  of  January 
21, 1887  (Hertslet's  State  Papers,  vol.  Ixxxix.  p.  1121),  which,  with  explana- 
tory protocols,  was  ratified  in  1900,  provision  was  made  for  the  mutual 
protection  of  patents,  designs,  and  trade  marks ;  the  provisions  of  the 
Imperial  Act,  46  &  47  Vict.  c.  57,  have  been  accordingly  applied  to  the 
republic  by  Order  in  Council  (St.  K.  &  0.,  Kev.  1904,  vol.  ix.,  "Patents," 
etc.,  p.  17). 

Provision  has  also  been  made  by  Order  in  Council  {ibid.,  vol.  viii., 
"  Merchant  Shipping,"  p.  80)  for  the  apprehension  of  seamen  deserting 
from  merchant  ships  of  the  republic. 

Hong"  Kong". — History. — The  island  of  Hong  Kong  (then  only 
a  resort  of  fishermen)  was  ceded  by  China  to  Great  Britain  in  January 
1841,  and  the  cession  was  confirmed  by  the  Treaty  of  Nankin,  August 
29,  1842  (Hertslet's  Treaties,  vol.  vi.  p.  221).  By  Charter  of  April  5, 
1843  (revoked  by  the  Letters  Patent  of  1888,  referred  to  below),  the 
island  was  erected  into  a  colony,  and  the  Chief  Superintendent  of  the 
China  Trade  (see  China)  was  appointed  the  first  Governor. 

By  the  Treaty  of  Pekin,  October  24,  1860  {iUd.,  vol.  xi.  p.  112)  the 
opposite  peninsula  of  Kowloon  was  ceded  to  Great  Britain,  and  by  Con- 
vention of  June  9,  1898  (Hertslet's  State  Papers,  vol.  xc.  p.  17),  the 
limits  of  British  territory  on  the  mainland  were  enlarged  under  lease  to 
His  Majesty. 

By  Orders  in  Council  of  February  4,  1861  (St.  E.  &  0.,  Kev.  1904, 
vol.  vi.,  "  Hong  Kong,"  p.  1),  October  20, 1898  {ihid.,  p.  5),  and  December 
27,  1899  {ihid.,  p.  6),  the  mainland  territories  so  acquired  were  declared 
to  be  part  and  parcel  of  the  colony. 

The  old  (island)  portion  of  the  colony  is  only  about  29  square  miles 
in  area,  but  the  recent  mainland  additions  increase  the  area  to  about 
400  square  miles — nearly  the  size  of  Bedfordshire. 

Constitution. — The  Government,  which  is  regulated  by  Letters  Patent 
of  January  19,  1888  (St.  E.  &  0.,  Eev.  1904,  vol.  vi.,  "  Hong  Kong,"  p.  2), 
consists  of  a  Governor,  and  (nominated)  Executive  and  Legislative 
Councils — two  members  of  the  latter  are  Chinese. 

The  legislation  is  by  Ordinance  of  the  Governor  and  Legislative 
Council,  but  the  power  to  legislate  by  Order  in  Council  is  expressly 
reserved  (Letters  Patent,  art.  11). 

Supreme  Court. — The  Supreme  Court  of  Hong  Kong  is  the  direct 
successor  of  the  (British)  Trade  Superintendent's  Court,  established  at 
Canton  in  1833  (see  China),  which  was  ten  years  later  transferred  to 
the  new  colony.  The  Court  was  formally  established  by  Ordinance 
No.  6  of  1845,  and  by  a  series  of  Orders  in  Council  (see  China)  was 
given  jurisdiction  over  British  subjects  in  China  and  Japan. 

This  jurisdiction  was  by  Order  in  Council  of  March  9,  1865  (which 
repealed  all  the  previous  orders),  taken  away  in  favour  of  the  Supreme 
(Consular)  Court  for  China  and  Japan,  thereby  established,  but  by  Order 
in  Council  of  October  23,  1877,  the  Hong  Kong  Court  was  given  juris- 
diction, concurrent  with  the  consular  one,  as  to  offences  committed  by 
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British  subjects  within  ten  miles  of  the  colony.  His  Majesty's  consular 
jurisdiction  in  Japan  was,  as  from  August  4,  1899,  withdrawn  in  favour 
of  the  Japanese  Courts  (St.  K.  &  0.,  Eev.  1904,  vol.  v.,  "  Foreign  Juris- 
diction," p.  275),  and  the  jurisdiction  of  the  British  Court  for  China  and 
Corea  is  now  regulated  by  Order  in  Council  of  October  24,  1904  (St.  R. 
&  0.,  1904,  pp.  193-248),  which  (see  China)  repealed  and  consolidated 
all  the  former  provisions,  but  does  not  specifically  repeal  the  Order  of 
October  1877. 

Under  the  Order  of  1904  process  of  the  Hong  Kong  Court  may  be 
served  in  China  or  Corea  (art.  29),  and  that  Court  has  (art.  81)  juris- 
diction to  try  British  subjects  in  Hong  Kong  for  offences  committed  on 
ships  within  100  miles  of  the  coast  of  China.  This  last  power  is  under  a 
special  provision  (s.  14)  of  the  Foreign  Jurisdiction  Act,  1890. 

The  Consular  Court  may  send  prisoners  for  trial  by  the  Hong  Kong 
Court  (art.  50),  or  for  imprisonment  in  the  colony  (art.  66),  and  British 
subjects  may  be  deported  thither  (arts.  83,  84). 

Appeals  lie  from  the  British  Court  for  Wei-Hai-Wei  (q.v.)  to  the 
Supreme  Court  of  Hong  Kong. 

From  the  Supreme  Court,  both  as  a  Court  of  original  jurisdiction 
and  as  the  Court  of  Appeal  for  Wei-Hai-Wei  (q.v.),  there  is  an  appeal 
to  His  Majesty  in  Council  (see  Privy  Council). 

As  to  solicitors  of  the  Supreme  Court,  see  below. 

Lavjs  of  Colony. — The  English  Common  Law,  as  modified  by  Colonial 
Ordinance,  forms  the  law  of  the  colony.  A  revised  edition  of  the 
Ordinances  (arranged  chronologically  in  three  volumes  with  an  index) 
was  issued  in  1901.  Civil  procedure  was  codified  by  Ordinance  No.  3 
of  1901. 

The  provision  (6  &  7  Vict.  c.  80,  s.  1)  under  which  the  Legislative 
Council  formerly  enacted  Ordinances  for  the  government  of  British 
subjects  in  China  (q.v.),  was  repealed  by  the  Foreign  Jurisdiction  Act 
1878,  and  the  Ordinances  so  passed  were  repealed  by  the  Orders  in 
Council  regulating  jurisdiction  in  that  country.     See  also  below. 

Application  of  Imperial  Acts. — The  inter-colonial  backing  of  extra- 
dition warrants  between  the  colony  Wei-hai-Wei,  and  China  and  Corea, 
is  provided  for  by  art.  88  of  the  1904  Order,  and  by  Order  in  Council  of 
December  12,  1885  (St.  R.  &  0.,  Rev.  1904,  vol.  v.,  "Fugitive  Criminal," 
p.  327),  there  is  similar  inter-colonial  backing  of  warrants  between  the 
colony  and  the  Straits  Settlements  and  Labuan.  The  (Colonial)  Extra- 
dition Ordinance,  1877,  has  been  incorporated  by  Order  in  Conncil  (ibid., 
p.  304)  with  the  Imperial  Act.  Chinese  passenger  ships  are  specially 
regulated  by  Imperial  Act  (18  &  19  Vict.  c.  104),  which  is  supplemented 
under  powers  therein  contained  (ss.  2,  4)  by  Hong  Kong  Ordinance  No.  1 
of  1889. 

The  Colonial  Probates  Act,  1892,  has  been  applied  to  the  colony 
(St.  R.  &  0.,  Rev.  1904,  vol.  i.,  "  Administration,"  p.  2),  and,  consequently, 
probates  granted  by  the  Supreme  Court  of  Hong  Kong  take  effect  in  the 
United  Kingdom.  Sec.  20  of  Sir  William  Harcourt's  Death  Duties  Act, 
67  &  58  Vict.  c.  30,  has  been  similarly  applied  (ibid.,  vol.  iv.,  "  Death 
Duties,"  p.  4),  and  the  home  taxpayer  is  relieved  from  such  duties  to  the 
extent  to  which  he  has  paid  death  duties  in  the  colony. 

Certificates  of  competency  granted  by  the  Colonial  Governor  to  officers 

in  the  merchant  service  take  effect  as  if  granted  by  the  (Imperial)  Board 

of  Trade  (ibid.,  vol.  viii.,    "Merchant   Shipping,"  p.  46).      The   other 

reciprocal  arrangements  of  the  Merchant  Shipping  Act  have  not  been 
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applied ;  but  under  a  power  contained  in  sec.  735  of  the  (Imperial)  Act 
of  1894,  57  &  58  Yict.  c.  60,  the  Colonial  Legislature  have,  by  Ordinances 
No.  36  of  1899  and  No.  31  of  1901  (now  reproduced  as  Eevised  Ordin- 
ance No.  10  of  1899),  and  No.  2  of  1903,  repealed  various  provisions  of 
the  1904  Act,  and  adapted  others.  These  Ordinances  were  confirmed 
by  Order  in  Council,  August  10,  1903  {ibid.,  p.  313).  As  to  Chinese 
passenger  ships,  see  above. 

Solicitors  of  the  Supreme  Court  of  Hong  Kong  may  be  admitted  to 
practise  as  solicitors  in  England  or  Ireland,  or  as  law  agents  in  Scotland 
(ihid.,  vol.  xi.,  "  Solicitor,  Colonies,"  p.  18). 

Currency. — Coinage  is  regulated  by  "The  Hong  Kong  (Coinage) 
Order,  1895"  (St.  K.  &  0.,  Rev.  1904,  vol.  ii.,  "Coin,  Colonies,"  p.  46), 
under  which  the  silver  dollar  of  Mexico  is  the  standard  coin,  but  the 
British  dollar  (authorised  by  order  {ibid.,  p.  44)),  and  the  Hong  Kong  dollar 
(issued  1866-1868  from  the  local  mint  established  in  1864)  have  equal 
currency.  There  are  also  subsidiary  coins — various  fractions  of  the 
dollar.  The  Treasury  have  power  under  Order  in  Council  {ibid.,  p.  43), 
to  fix  the  rates  at  which  the  dollar  is  to  pass  for  sterling  payments  for 
the  Imperial  services  in  the  colony. 

Honorary  Canons. — As  to  appointment  of,  see  Dean  and 
Chapter,  Vol.  IV.,  at  p.  350. 

Honorary  Trustees. — A  term  applied  to  the  trustees 
appointed  to  preserve  contingent  remainders.  See  Vol.  III.,  at 
p.  518. 

Honour. — The  law  relating  to  the  acceptance  and  payment  of 
a  bill  of  exchange  for  honour  is  codified  by  sees.  65  to  68  of  the  Bills 
OF  Exchange  Act,  1882. 

1.  Where  the  bill  has  been  protested  for  dishonour  by  non-acceptance, 
or  for  better  security,  and  is  not  overdue,  any  person,  not  being  a  party 
already  liable  thereon,  may,  loith  the  consent  of  the  holder,  intervene  and 
accept  the  bill,  supra  protest,  for  the  honour  of  any  party  liable  thereon, 
or  for  the  honour  of  the  person  for  whose  account  it  is  drawn.  The 
acceptance  must  be  written  on  the  bill  and  signed.  It  may  be  for  part 
only  of  the  sum.  Unless  it  states  otherwise,  it  is  deemed  to  be  for  the 
honour  of  the  drawer.  If  the  bill  is  payable  after  sight,  maturity  is 
calculated  from  the  noting  for  non-acceptance  (s.  65).  The  acceptor  for 
honour  is  liable  for  the  payment  of  the  bill  to  the  holder,  and  also  to 
all  parties  subsequent  to  the  party  for  whose  honour  he  accepts,  but 
only  if  the  bill  is  duly  presented  for  payment  to  the  drawee,  and  pro- 
tested for  non-payment,  and  the  acceptor  has  notice  of  these  facts  (s.  66). 
As  to  presentment  for  payment,  and  the  other  "  general  duties  of  the 
holder,"  see  sec.  67  (2)  and  Vol.  II.  p.  209.  And  if  the  bill  contains  a 
reference  in  case  of  need  (Vol.  II.  p.  203),  it  must  be  protested  for  non- 
payment before  it  is  presented  to  the  acceptor  for  honour  or  referee 
(s.  67).  If  dishonoured  by  the  acceptor  for  honour  it  must  be  protested 
for  non-payment  (s.  67  (4)). 

2.  Where  a  bill  has  been  protested  for  non-payment,  any  person  may 
intervene  and  pay  it  swpra  protest  for  the  honour  of  any  party  liable 
thereon,  or  for  the  honour  of  the  person  on  whose  account  it  is  drawn 
(s.  68  (1)).  If  two  or  more  persons  offer  to  pay,  he  whose  payment  will 
discharge  most  parties  is  to  be  preferred  (s.  68  (2)).     The  payment  must 
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be  attested  by  a  notarial  act  of  honour  appended  to  the  protest,  and 
founded  on  a  declaration  by  the  payer,  or  his  agent,  of  his  intention 
in  paying  (s.  68  (3)  (4)).  Parties  subsequent  to  the  party  for  whose 
honour  the  payment  is  made  are  discharged,  and  the  payer  is  put  into 
the  shoes  of  the  holder  as  regards  such  party  and  earlier  parties  liable 
to  him  (s.  68  (5)).  The  payer  is  entitled  to  the  bill  and  protest 
(s.  68  (6)).  If  the  holder  refuses  payment  for  honour  he  loses  his  rights 
against  the  parties  who  would  be  discharged  thereby  (s.  68  (7)). 

Honourable. — A  titular  prefix  to  the  names  of  certain  persons, 
who  assume  it  either  by  courtesy,  according  to  custom,  or  by  royal 
warrant  of  precedency,  or  in  virtue  of  some  office.  Those  who  bear  it 
by  courtesy  are  all  the  sons  and  daughters  of  viscounts  and  barons,  and 
the  younger  sons  of  earls,  being  members  of  the  peerage  of  England, 
Ireland,  Scotland  or  the  United  Kingdom ;  and  the  custom  corresponds 
to  that  by  which  all  the  sons  and  daughters  of  dukes  and  marquises  and 
the  daughters  of  earls  bear  the  courtesy  title  of  lord  or  lady,  or,  in  the 
case  of  the  eldest  son,  one  of  the  inferior  territorial  titles  of  his  father. 
After  the  creation  of  legal  life  peers,  and  in  the  absence  of  a  custom, 
there  was  doubt  as  to  whether  their  children  were  to  bear  this  courtesy 
title  (their  parents  being  peers  by  office),  and  this  matter  was  settled  by 
a  royal  warrant  of  precedency  in  August  1897  announcing  that  the 
children  of  legal  life  peers,  and  the  children  of  such  peers  deceased, 
should  in  future  bear  the  prefix  of  Honourable,  and  take  precedence 
immediately  after  the  younger  children  of*  barons  and  immediately 
before  baronets.  Where  the  heir  of  a  peer  dies  leaving  children,  the 
Crown  usually  grants  such  children  the  precedence  (with  the  use  of 
proper  courtesy  titles)  they  would  have  had  if  their  father  had  suc- 
ceeded to  the  title.  Honourables  of  the  second  class  are  the  judges 
of  the  High  Court,  County  Court  judges  (by  a  warrant  of  rank  and 
precedence  of  1884,  which  also  fixed  their  precedence  next  after 
knights  bachelors),  maids  of  honour,  and  members  of  Executive  and 
Legislative  Councils  of  the  colonies  with  responsible  government. 
The  Crown  frequently  gives  the  right  to  Colonial  "  Honourables  "  who 
have  served  in  office  for  a  certain  period  the  right  to  retain  the  title 
for  life. 

By  virtue  of  their  office  also  Privy  Councillors  have  the  style  "  Eight 
Honourable."  Baronets  used  to  be  styled  "Honourable,"  but  the 
designation  is  not  now  customary,  though  the  Crown  has  been  peti- 
tioned by  certain  members  of  the  Baronetage  to  revive  the  lost  dignity. 
The  customary  modes  of  addressing  documents,  letters,  etc.,  in  which 
the  prefixes  Honourable,  Eight  Honourable,  Most  Honourable  are  used 
in  addressing  members  of  the  peerage  are  rather  matters  of  social 
observance  than  of  title. 

Honour,  Titles  of;  Dignities.— Titles  of  Honour  or 
Dignities  are  certain  personal  distinctions  or  titles  held  or  conferred 
by  the  Sovereign.  If  any  difference  is  to  be  observed  between  them, 
the  dignity  is  the  honour  itself;  the  title  of  honour  is  the  description 
of  the  person  who  bears  it ;  an  earldom  being  the  dignity,  the  title  earl 
is  the  title  of  honour ;  but  it  is  usual  to  speak  either  of  the  dignity  of  an 
earldom  or  of  an  earl. 

Some  of  these  dignities,  or  titles  of  honour,  having  originally  been 
annexed  to  the  possession  of  lands  granted  by  the  feudal  sovereigns. 
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were  considered  incorporeal  hereditaments  {q.'i^.),  and  are  still  classed 
under  the  head  of  real  property ;  all  the  various  degrees  of  nobihty  are 
of  this  class ;  the  dignities  of  Duke,  Marquis,  Earl,  Viscount,  and  Baron. 
The  dignity,  or  title  of  honour,  of  a  baronetcy  {q.v.),  though  not  of  feudal 
origin,  and  though  it  may  not  be  granted  of  a  place,  is  also  an  incorporeal 
hereditament ;  and,  as  such,  is  like  the  other  above-named  descendible 
dignities  {In  re  Sir  J,  Bivett-Garnacs  Will,  1885,  30  Ch.  D.  136).  Upon 
the  question  of  the  creation  and  descent,  etc.,  of  this  class  of  dignities, 
see  article  Peerage. 

Another  dignity  is  that  of  an  Office  of  Honour,  e.g.  the  Lord  Great 
Chamberlainship,  which  descends  to  heirs-general,  who  appoint  a  deputy 
not  below  the  degree  of  a  Knight  to  execute  the  office.  Other  hereditary 
dignities  of  the  kind  were  the  offices  of  Marshal,  Steward,  Constal)le, 
and  Butler,  but  the  three  former  are  no  longer  held  in  fee,  while  the 
services  of  the  last  are  not  now  called  for,  though  it  is  said  still  to 
be  heritable  in  the  family  of  Howard,  Dukes  of  Norfolk.  For  other 
dignities,  see  Court  of  Claims  herein. 

Other  dignities  not  hereditary  are  the  knights  of  the  various  Orders 
{q.v.),  and  knights  bachelors  {q.v.).  Esquires  {q.v.)  and  gentlemen  (q.v), 
although  they  are  reckoned  amongst  the  lesser  nobility  by  Sir  Edward 
Coke  (since  one  is  practically  the  other,  for  every  esquire  is  a  gentleman, 
and  every  gentleman  is  arma  gerens),  are  impliedly  excluded  from  the 
holders  of  titles  of  honour  or  dignities.  At  page  667,  Inst.,  Part  II.,  he 
says  :  "  Having  spoken  of  all  the  names  of  dignity,  let  us  now  speak  of 
the  names  of  worship ;  these  being  esquire  and  gentleman." 

Amongst  the  other  non-hereditary  dignities  are  the  spiritual  and 
law  life  peers,  whether  lords  of  Parliament  or  not,  as  being  of  the 
nobility. 

Titles  of  honour  or  names  of  dignities  are  not  "  additions,"  but  part 
of  the  name ;  not  like  the  additions  of  estate,  in  the  case  of  esquire  or 
gentleman,  or  of  trade  as  in  the  case  of  a  merchant.  Since  the  abolition 
of  pleas  in  abatement  for  misnomer  and  want  of  addition,  the  proper 
statement  of  titles  and  dignities  is  not  of  so  much  importance,  but 
attention  is  still  to  be  paid  to  them.  If  a  man  has  an  inferior  name 
of  dignity  he  is  to  be  named  by  his  Christian  name  and  surname, 
with  the  name  of  the  dignity ;  if  he  is  of  the  peerage,  by  his  Christian 
name  only,  and  name  of  dignity  which  stands  for  his  surname ;  in  the 
latter  case,  too,  he  signs  with  the  name  of  the  dignity,  without  his 
Christian  name  or  surname;  and  with  that  of  the  highest  if  he  has 
more  than  one.  The  same  rule  applies  where  a  woman  holds  a  dig- 
nity in  her  own  right.  As  to  the  rank  a  woman  holds  by  marriage, 
see  Precedence  and  Peerage. 

[Authorities. — Coke,  Inst.,  Part  II.,  ii.  p.  665  ;  Inst.,  iv.  p.  362 ;  Selden, 
tit.  "  Hon.,"  chaps,  v.  and  ix. ;  Black.  Com.,  bk.  i.,  ch.  xii. ;  2  Stephen,  Com., 
bk.  iv.  ch.  ix. ;  Com.  Dig.,  tit.  "  Dignity,"  p.  403.] 

Hops  appear  not  to  be  within  the  Sale  of  Food  and  Drugs  Acts, 
unless  sold  for  medicinal  purposes  (see  James  v.  Jones,  [1894]  1  Q.  B. 
304). 

1.  Their  adulteration  is  punishable  under  7  Geo.  ii.  c.  19,  by  a  penalty 
of  £5  per  cwt.  for  all  hops  sophisticated,  i.e.  mixed  with  any  ingredient 
or  drug  to  alter  their  colour  or  scent.  This  includes  smoking  them  with 
sulphur  (R.  V.  Pack,  1795,  6  T.  E.  374). 

The  trade  in  hops  is  regulated  by  three  statutes  (1799,  39  &  40  Geo. 
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III.  c.  81;  1814,  54  Geo.  iii.  c.  123;  1866,  29  &  30  Vict.  c.  37),  which 
aim  at  the  prevention  of  frauds  on  purchasers.  Hops  must  not  be  put 
in  bags  of  a  greater  gross  weight  than  10  lb.  for  every  cwt.  of  hops  con- 
tained in  the  bags  (1799,  s.  3),  and  the  growers  must  put  their  names  on 
bags  or  pockets  (1814,  s.  1). 

Foreign  hops  must  not  be  rebagged  in  British  bags  (1866,  s.  7).  The 
bags  or  pockets  must  also,  under  penalty,  be  marked  by  owner,  grower, 
or  planter  with  the  weight  and  year  and  place  of  growth  (1866,  ss.  2,  3). 
A  penalty  is  also  incurred  for  false  descriptions,  symbols,  or  trade  marks 
(s.  4),  and  mixing  of  hops  of  different  qualities  or  values  is  prohibited 
(1866,  ss.  5,  6). 

The  sale  of  hops  improperly  marked  or  not  marked  is  an  offence 
unless  done  in  hond-fide  belief  that  proper  marks  were  on  the  pockets 
(s.  6),  as  is  wilful  alteration  of  any  mark  (s.  8).  Justices  may  issue 
search  warrants  for  bags  improperly  marked  (s.  10).  The  seller  of  hops 
in  marked  bags  warrants  the  genuineness  of  the  description  (s.  18).  The 
vendor  thereof  can  be  made  to  disclose  whence  he  bought  or  got  them, 
under  penalty  of  fine.  Eef usal  or  neglect  to  do  so  is  conclusive  evidence 
against  himself  that  he  knew  the  marks  to  be  improper  (s.  9).  The 
penalties  appear  to  be  recoverable  by  action  under  the  Merchandise 
Marks  Act,  1862  (25  &  26  Vict.  c.  88,  s.  15),  without  prejudice  to  any 
civil  remedies  for  damages  (1866,  ss.  13,  14,  19).  The  repeal  of  the  Act 
of  1862  by  the  Merchandise  Marks  Act,  1887  (50  &  51  Vict.  28,  s.  23), 
has  caused  some  confusion  as  to  the  procedure;  but  the  latter  Act 
also  deals  with  the  above  offences  so  far  as  they  involve  false  trade 
description. 

2.  Theft  of  growing  hops  or  their  destruction  or  damage  with  larcen- 
ous intent  is  punishable  under  sec.  37  of  the  Larceny  Act,  1861  (24  & 
25  Vict.  c.  96).  Setting  fire  to  a  hop  oast  is  felony  within  sec.  3  of  the 
Malicious  Damage  Act,  1861  (c.  97).  Destroying  hop  binds  growing 
on  poles  in  a  hop  plantation  is  felony  under  sec.  19  of  the  same  Act, 
and  sec.  24  provides  a  summary  remedy  for  malicious  damage  to  growing 
hops. 

3.  Hop-pickers.  Any  local  authority  may,  if  they  think  fit,  make 
by-laws  for  securing  the  decent  lodging  and  accommodation  of  persons 
engaged  in  hop-picking  within  the  district  of  such  authority  (sec.  314  of 
Public  Health  Act,  1875).  Persons  who  allow  hop-pickers  to  encamp 
on  their  property  are  liable  if  a  nuisance  be  caused  thereby  (see  Attorney- 
General  V.  Stone,  1895,  60  J.  P.  168). 

As  to  the  rating  and  tithing  of  hop  grounds,  see  Eating  ;  Tithes. 

Horses. — Introductory. — With  a  view  to  encourage  the  breeding 
of  strong  and  useful  horses  in  this  country,  statutes  have  from  time  to 
time  been  passed  prohibiting  their  exportation  or  restraining  the  exces- 
sive increase  of  horse-races;  but  the  number  and  value  of  the  Eoyal 
Plates,  and  the  high  prices  paid  for  well-bred  horses,  were  considered  to 
have  rendered  this  legislation  unnecessary,  and  these  statutes  have, 
therefore,  all  been  repealed.  There  are,  however,  still  a  variety  of 
statutes  relating  to  the  horse,  and  the  older  reports  abound  in  cases 
in  which  it  is  the  subject-matter  of  the  action.  In  this  article  it  is 
proposed,  first,  to  give  a  synopsis  of  these  statutes,  and,  secondly,  to  deal 
with  some  of  the  more  important  points  which  have  come  before  the 
Courts  relating  to  the  sale,  etc.,  of  horses. 

I.  Horse  Stealing,  etc.—^y  24  &  25  Vict.  c.  96,  s.  10,  the  stealing  of 
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any  horse,  mare,  gelding,  colt,  or  filly  is  felony,  punishable  with  penal 
servitude  for  any  term  not  exceeding  fourteen  years,  or  imprisonment 
for  any  term  not  exceeding  two  years  with  or  without  hard  labour ;  and 
by  sec.  11  the  wilful  killing  of  any  animal  with  intent  to  steal  the 
carcass,  skin,  or  any  part  of  such  animal,  is  also  made  felony,  and  is 
punishable  in  like  manner  as  the  felonious  stealing  of  the  same,  pro- 
vided the  offence  of  stealing  the  animal  so  killed  would  have  amounted 
to  felony. 

If  a  horse  in  a  close  is  taken  with  intent  to  steal  him,  but  the  thief 
is  caught  before  he  gets  out  of  the  close,  the  offence  is  complete  (1  Hale, 
508).  And  where  the  prisoner  went  into  the  stable  of  an  inn,  and, 
pointing  to  a  mare,  said  to  the  ostler,  "  That  is  my  horse,  saddle  him," 
and  the  ostler  did  so,  and  the  prisoner  tried  to  mount  the  mare  in  tlie 
inn-yard,  but  failing  to  do  so,  directed  the  ostler  to  lead  the  mare  out 
of  the  yard  for  him  to  mount,  and  the  ostler  led  her  out,  but  before  the 
prisoner  had  time  to  mount  her  a  person  who  knew  the  mare  came  up 
and  the  prisoner  was  secured,  it  was  held  that  if  the  prisoner  caused  the 
mare  to  be  led  out  of  the  stable  intending  to  steal  her,  that  was  a 
sufficient  taking  to  constitute  a  felony  (B.  v.  Pitman,  1826,  2  Car.  &  P. 
423).  If  a  horse  is  hired  for  the  day  by  a  person  intending  at  the  time 
of  hiring  to  appropriate  it,  and  it  is  accordingly  taken  away  and  sold,  a 
felony  is  committed,  because  the  owner  did  not  intend  to  relinquish  his 
property  in  the  horse,  but  only  the  temporary  possession  {R.  v.  Pear, 
1789,  1  Leach,  521 ;  3  E.  E.  703 ;  R.  v.  Pratt,  1828,  1  Moo.  C.  C.  185). 
So  where  the  prisoner  hired  a  horse  with  the  intention  of  converting  it 
to  his  own  use,  and  afterwards  offered  it  for  sale,  but  no  sale  took  place, 
it  was  held  nevertheless  that  he  was  guilty  of  larceny  {R.  v.  Janson, 
1849,  4  Cox  C.  C.  82,  overruling  R.  v.  Brooks,  1838,  8  Car.  &  P.  295). 
But  where  a  horse  is  hired  for  a  particular  purpose  the  selling  him  after 
that  purpose  is  accomplished  will  not  constitute  a  new  felonious  taking 
{R.  V.  Banks,  1821,  Euss.  &  E.  441). 

A  taking  with  the  bare  intent  to  use  a  horse,  though  unlawfully, 
will  be  only  a  trespass,  if  the  jury  are  satisfied  that  such  was  the 
original  intention  {R.  v.  Phillips,  1801,  2  East,  P.  C.  c.  16,  s.  98) ;  and  if 
a  person  stealing  other  property  takes  a  horse,  not  with  intent  to  steal 
it,  but  only  to  get  off  more  conveniently  with  the  stolen  property,  the 
taking  of  the  horse  is  not  a  felony  {R.  v.  Crump,  1825,  1  Car.  &  P.  685). 
[See  also  Larceny.] 

By  26  &  27  Vict.  c.  103,  taking  fodder  by  a  servant  contrary  to 
order,  to  feed  his  master's  horse,  is  not  to  be  felony,  but  is  to  be 
punishable  summarily. 

Sale  in  Market  Overt — Recovery  of  Stolen  Horses. — Although  as  a 
general  rule  the  purchaser  of  stolen  goods  in  market  overt  acquires 
a  title  to  them,  this  is  not  the  case  with  regard  to  stolen  horses.  For  a 
purchaser  gains  no  property  in  a  horse  which  has  been  stolen  unless  he 
buys  it  in  a  fair  or  market  overt,  according  to  the  directions  of  the 
Statutes  2  &  3  Phil.  &  Mary,  c.  7,  and  31  Eliz.  c.  12.  [Unless  the 
requirements  of  these  statutes  are  complied  with  a  sale  is  void,  "  and 
the  owner  at  any  distance  of  time  may  seize  or  bring  an  action  for  his 
horse,  wherever  he  happens  to  find  him  "  (2  Black.  (7om.,451 ;  cf.  Moran 
V.  Pitt,  infra,  which  seems  inconsistent  with  North  v.  Jackson,  infra, 
there  cited).  If  the  name  of  the  seller  is  falsely  entered  in  the  toll-book 
no  property  passes  {GihVs  Case,  31  Eliz.  Owen  27 ;  74  E.  E.  875  ;  1  Leon. 
158;  74  E.  E.  146).     It  seems  that  these  statutes  extend  to  horses 
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taken  by  wrong  though  not  stolen  (Com.  Dig.,  "  Market,"  E,  citing  2  Inst. 
717).]  By  these  statutes  it  is  enacted  that  the  horse  which  is  for  sale 
shall  be  openly  exposed  in  the  time  of  such  fair  or  market,  for  one  whole 
hour  together,  between  ten  in  the  morning  and  sunset,  in  the  public 
place  used  for  such  sales,  and  not  in  any  private  yard  or  stable ;  and 
afterwards  brought  by  both  the  seller  and  buyer  to  the  bookkeeper  of 
such  fair  or  market ;  that  toll  be  paid,  if  any  be  due,  and  if  not,  one 
penny  to  the  bookkeeper,  who  shall  enter  down  the  price,  colour,  and 
marks  of  the  horse,  with  the  names,  additions,  and  abodes  of  the  buyer 
and  seller,  the  latter  being  properly  attested. 

The  sale  of  a  horse  under  these  statutory  regulations  does  not  take 
away  the  property  of  the  owner,  if  within  six  months  after  the  horse 
is  stolen  he  puts  in  his  claim  before  some  magistrate  where  the  horse 
shall  be  found,  and  within  forty  days  more  proves  it  to  be  his  property 
by  the  oath  of  two  witnesses,  and  tenders  to  the  person  in  possession  such 
price  as  he  hond  fide  paid  for  him  in  market  overt  (31  Eliz.  c.  12,  s.  4). 

Unless,  however,  it  is  proved  that  the  horse  was  stolen,  a  magistrate 
has  no  authority  to  restore  it ;  and,  therefore,  where  a  complaint  was 
made  to  a  magistrate  by  A.,  the  owner,  that  his  horse  had  been  stolen 
by  B.,  without  actual  proof  of  its  having  been  stolen,  it  was  held  that 
an  ofhcer,  although  armed  with  a  warrant  against  B.,  was  not  justified  in 
taking  the  horse  out  of  the  possession  of  the  hond-fide  purchaser  from  B. 
{Joseph  V.  AdUns,  1817,  2  Stark.  K  P.  76 ;  19  R.  R.  676). 

The  onus  of  showing  that  the  formalities  required  by  the  statute  have 
been  observed  lies  on  the  buyer  {Morctn  v.  Pitt,  1873,  42  L.  J.  Q.  B.  47; 
28  L.  T.  N.  S.  554).  But  where  no  evidence  was  given  of  compliance 
with  the  statutory  regulations,  a  hond-fide  purchaser  of  a  horse  from  a 
person  who  had  bought  it  at  a  fair  was  held  entitled  to  maintain  trover 
against  the  original  owner  for  retaking  it  {North  v.  Jackson,  1859,  2  F.  &  F. 
198).  A  mere  repository  for  horses  is  not  market  overt  {Lee  v.  BayeSy 
1856,  18  C.  B.  601). 

Killing  or  Maiming  Horses. — By  24  &  25  Vict.  c.  97,  s.  40,  the 
unlawful  and  malicious  killing,  maiming,  or  wounding  any  cattle  is 
felony,  punishable  in  like  manner  as  horse-stealing  {suyra).  The  word 
"  cattle  "  includes  horses  {E.  v.  Pate^j,  1770,  2  Black.  W.  721).  The  dis- 
tinction between  maiming  and  wounding  appears  to  be  that  the  former 
implies  permanent  injury,  while  the  latter  does  not  necessarily  do  so 
{R.  V.  Jeans,  1844,  1  Car.  &  Kir.  539 ;  B.  v.  Haywood,  1801,  Russ.  &  R. 
16).  It  is  not  necessary  to  constitute  wounding  that  any  instrument 
other  than  the  hand  should  be  used  {R.  v.  Bullock,  1868,  L.  R.  1  C.  C.  R. 
115 ;  37  L.  J.  M.  C.  47).  The  offence  need  not  be  proved  to  have  been 
committed  from  malice  against  the  owner  (24  &  25  Vict.  c.  97,  s.  58), 
but  an  evil  intent  in  the  prisoner  must  appear  {R.  v.  Tivey,  1845, 
1  Car.  &  Kir.  704;  R.  v.  Mogg,  1834,  4  Car.  &  P.  364).  Where  the  act 
is  cruel  and  wanton,  the  law  will  imply  malice  {R.  v.  Welsh,  1875, 
1  Q.  B.  D.  23;  45  L.  J.  M.  C.  17). 

Drugging  Horses. — By  the  Drugging  of  Animals  Act,  1876,  39  &  40 
Vict.  c.  13,  the  practice  of  administering  poisonous  drugs  to  horses  and 
other  animals  by  disqualified  persons,  and  without  the  knowledge  and 
consent  of  the  owner  of  such  animals,  is  made  punishable  by  fine  or 
imprisonment.  The  Act  does  not  extend  to  the  owner  of  the  animal, 
nor  anyone  acting  under  his  authority,  nor  does  it  exempt  a  person  from 
punishment  under  any  other  Act,  so  that  he  be  not  punished  more  than 
once  for  the  same  offence. 
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Soldier  Making  Awaij,  etc.,  ivith  Horse. — By  sec.  24  of  the  Army  Act, 
1881,  44  &  45  Vict.  c.  58,  a  soldier  who  makes  away  with  (whether  by 
pawning,  selling,  destruction,  or  otherwise)  any  horse  of  which  he  has 
charge;  or  loses  by  neglect,  or  wilfully  injures  such  horse;  or  ill-treats 
any  horse  used  in  the  public  service,  is  liable  on  conviction  by  court- 
martial  to  imprisonment  or  such  less  punishment  as  is  mentioned  in 
the  Act. 

Slaughtering  Horses. — Under  the  Knackers  Act,  1786,  26  Geo.  in./ 
c.  71,  s.  1,  every  person  keeping  a  knackers'  yard  must  take  out  af 
licence,  which  may  be  granted  by  Quarter  Sessions  on  a  certificate  under 
the  hands  and  seals  of  the  minister  and  churchwardens  or  overseers, 
or  of  the  minister  and  two  or  more  householders  of  the  parish.  Thej 
person  licensed  is  to  affix  to  his  house  his  name  and  the  words  "  Licensed 
for  slaughtering  horses,"  pursuant  to  the  Act  (s.  2).  The  vestry  are  to 
appoint  an  inspector  to  whom  notice  of  the  intention  to  slaughter  any 
horse,  etc.,  is  to  be  given,  and  a  record  is  to  be  kept  of  all  animals 
brought  to  tlie  licensed  premises  to  be  slaughtered  (ss.  3-5).  If  the 
person  bringing  them  does  not  satisfactorily  account  for  their  posses- 
sion, he  may  be  taken  before  a  justice  and  committed  to  prison  (s.  7). 
Persons  are  punishable  who  slaughter  horses,  etc.,  for  any  other  pur- 
pose than  for  butcher's  meat,  or  who  tiay  dead  animals  brought  to  the 
place  without  a  licence  (ss.  8,  9).  Penalties  are  imposed  on  persons 
making  false  entries  in  their  books  (s.  10),  and  on  those  lending  any 
house,  etc.,  for  the  purpose  of  slaughtering  without  a  licence  (s.  13). 
The  Act  does  not  extend  to  curriers,  etc.,  killing  distempered  animals 
(s.  14),  but  a  penalty  is  imposed  upon  such  persons  killing  sound  horses 
(s.  15). 

The  Act  is  amended  by  7  &  8  Vict.  c.  87,  under  which  the  licences 
are  to  be  annual,  but  may  be  renewed  without  fresh  certificates,  and 
cancelled  for  contravention  of  the  Acts  (ss.  1,  2). 

These  Acts,  like  the  2  Phil.  &  Mary,  c.  7,  and  31  Eliz.  c.  12  {supra), 
were  passed  with  the  object  of  repressing  horse-stealing.  They  are 
both  repealed  as  regards  the  metropolis  by  the  Public  Health  (London) 
Act,  1891,  54  &  55  Vict.  c.  76,  which,  by  sec.  20,  makes  special  pro- 
vision for  the  licensing  of  such  places  in  London  outside  the  city.  The 
powers  of  the  Quarter  Sessions  as  to  licensing  are  now  transferred  to 
the  district  council  or  county  borough  (56  &  57  Vict.  c.  73,  ss.  27  (2), 
32),  and  those  of  the  vestry  to  the  parish  council  or  meeting  {ibid., 
ss.  6  {la),  19  (4)). 

The  Knackers  Act  is  further  amended  by  the  Cruelty  to  Animals 
Act,  1849,  12  &  13  Vict.  c.  92,  by  which  neglect  on  the  part  of  the 
licensed  person  to  affix  his  name,  etc.,  to  his  premises  is  rendered  penal 
(s.  7);  regulations  are  made  with  regard  to  the  treatment  of  horses, 
etc.,  sent  to  be  slaughtered  (s.  8);  a  penalty  is  imposed  for  using  or 
employing  any  horse  intended  for  slaughter  (s.  9) ;  and  a  licensed  knacker 
is  prohibited  from  exercising  the  trade  of  a  horse-dealer  (s.  11). 

Slaughter  of  Injured  Horses. — By  the  Injured  Animals  Act,  1894, 
57  &  58  Vict.  c.  22,  s.  1,  a  constable  who  finds  any  horse,  etc.,  so  severely 
injured  that  it  cannot  without  cruelty  be  led  away,  shall,  if  the  owner 
is  absent  or  refuses  to  consent  to  its  destruction,  at  once  summon  a  duly 
registered  veterinary  surgeon,  if  such  a  person  resides  within  a  reasonable 
distance ;  and  if  it  appears  by  his  certificate  that  the  animal  is  mortally 
injured,  or  so  severely  that  it  is  cruel  to  keep  it  alive,  the  constable  may 
without  the  consent  of  the  owner  cause  the  animal  to  be  slaughtered. 
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Any  reasonable  expense  which  may  be  incurred  by  the  constable  in  so 
slaughtering  the  animal  or  removing  its  carcass  may  be  recovered  from 
the  owner  summarily  (s.  2). 

The  object  of  the  Act  appears  to  be  the  slaughter  of  horses  injured 
by  accidents  in  the  streets.  If  no  veterinary  surgeon  resides  within 
reasonable  distance,  it  would  appear  that  the  constable  would  have  no 
power  to  slaughter  the  animal  without  the  consent  of  the  owner. 

Exposure  of  Diseased  Horses. — By  the  Diseases  of  Animals  Act,  1894, 
57  &  58  Vict.  c.  57,  s.  22  (xxxv.-xxxvi.),  the  Board  of  Agriculture  may 
make  orders  for  extending  for  all  or  any  of  the  purposes  of  the  Act,  the 
definition  of  "  disease,"  so  that  it  shall  for  those  purposes  comprise  any 
disease  of  animals,  and  for  extending  the  definition  of  "  animals  "  so  that 
it  shall  comprise  any  kind  of  four-footed  beast.  Accordingly,  by  the 
Glanders  or  Farcy  Order,  1894,  horses,  etc.,  are  to  be  deemed  "  animals," 
and  glanders,  including  farcy,  a  "  disease."  The  exposure  of  a  diseased 
horse  in  a  sale -yard  or  other  public  or  private  place,  where  horses, 
etc.,  are  commonly  exposed  for  sale,  is  prohibited.  And  provisions 
are  made  against  placing  a  diseased  horse  in  a  lair,  etc.,  adjacent  to 
a  market  or  fair,  and  also  with  regard  to  the  carriage  and  pasturing  of 
diseased  horses. 

Horseflesh. — By  the  Sale  of  Horseflesh,  etc.,  Eegulation  Act,  1889,  52 
&  53  Vict.  c.  11,  s.  1,  the  sale  of  horseflesh  for  human  food  elsewhere 
than  in  any  shop,  etc.,  over  which  there  shall  appear  in  legible  characters 
words  indicating  that  horseflesh  is  sold  there,  is  prohibited.  It  is  not  to 
be  supplied  for  human  food  to  any  person  who  has  asked  for  other  meat 
(s.  2).  Provision  is  made  for  the  inspection  by  any  medical  officer  of 
health,  etc.,  of  any  meat  which  he  has  reason  to  believe  is  horseflesh, 
exposed  for  sale,  and  intended  for  human  food  in  any  place  other  than 
such  shop,  etc.,  and  if  it  appears  to  be  so,  he  may  seize  it  (s.  3).  On 
complaint  made  on  oath  by  any  such  officer,  any  justice  may  grant  him 
a  search  warrant  (s.  4).  The  justice  may  make  such  order  with  regard 
to  the  meat  seized  as  he  thinks  desirable,  and  the  person  in  whose 
possession  the  meat  was  found  is  to  be  deemed  to  have  committed 
an  offence  under  the  Act,  unless  he  proves  that  it  was  not  intended  for 
human  food  (s.  5).  A  penalty  not  exceeding  £20  is  imposed  for  every 
such  offence  (s.  6).  "  Horseflesh  "  includes  flesh  of  asses  and  mules,  and 
means  horseflesh  cooked  or  uncooked,  alone  or  accompanied  by  or  mixed 
with  any  other  substance  (s.  7). 

Horsedealer. — A  horsedealer,  strictly,  is  a  person  who  by  his  traffic 
"  distributes  "  horses  {Allen  v.  Sharp,  1848,  2  Ex.  Eep.  357,  per  Alderson, 
B.).  He  was  defined  by  29  Geo.  iii.  c.  49,  s.  5  (repealed),  to  be  a  person 
who  "  seeks  his  living  by  buying  and  selling  horses."  [Eor  the  etfect  of 
a  definition  in  a  repealed  Act,  compare  Parker  v.  Tcdhot,  [1905]  2  Ch.  643, 
654.]  Presumably,  the  proprietor  of  Aldridge's  is  a  horsedealer  {Allen 
V.  Sharp,  ubi  supra).  He  no  longer  has  to  pay  duty  (37  &  38  Vict.  c.  16, 
s.  11).  His  premises  are  a  "  shop  "  within  the  meaning  of  sec.  13  of  the 
Markets  and  Fairs  Act,  10  &  11  Vict.  c.  14  {Fearon  v.  Mitchell,  1872, 
L.  E.  7  Q.  B.  690).  And  he  cannot  maintain  an  action  upon  a  contract 
for  the  sale  and  warranty  of  a  horse  made  by  him  upon  a  Sunday  {Fennell 
V.  Bidler,  1826,  5  Barn.  &  Cress.  406 ;  29  E.  E.  279,  [approved  in  Smith 
V.  Sparrow,  1827,  4  Bing.  84;  29  E.  E.  514).    See  Sunday]. 

By  sec.  19,  subs.  (5)  of  the  Customs,  etc.,  Act,  1869,  32  &  33  Vict, 
c.  14,  he  need  not,  if  he  has  made  entry  of  his  premises  in  accordance 
with  sec.  28  of  that  Act,  take  out  a  licence  for  any  servant  employed  by 
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him  at  such  premises  in  the  course  of  his  trade,  other  than  a  servant 
employed  to  drive  a  carriage  with  any  horse  let  to  hire  for  any  period 
exceeding  twenty-eight  days ;  provided  that  he  has  complied  with  all  the 
provisions  contained  in  that  section. 

Horse-Racing. — With  the  exception  of  the  Kacecourses  Licensino- 
Act,  1879,  42  &  43  Vict.  c.  18,  there  are  no  longer  any  statutory 
restrictions  against  racing.  By  sec.  1  of  that  Act,  a  "  horse-race  "  means 
any  race  in  which  any  horse,  mare,  or  gelding  shall  run  in  competition 
witli  any  other  horse,  etc.,  or  against  time,  for  any  prize  of  what  nature 
or  kind  soever,  or  for  any  bet  or  wager  made  in  respect  of  any  such 
horse,  etc.,  or  the  riders  thereof,  and  at  which  more  than  twenty  persons 
are  present ;  and  (s.  2)  declares  all  horse-races  unlawful  within  ten  miles 
of  Charing  Cross,  unless  licensed  pursuant  to  the  provisions  of  sees.  3  and 
4  of  the  Act.  [The  licensing  authority  is  now  the  County  Council  (51 
&  52  Vict.  c.  41  (3)  (v.)).]  Penalties  are  imposed  on  persons  convicted 
of  taking  part  in  unlicensed  horse-races,  and  on  the  owners  and  occu- 
piers of  the  ground  where  such  races  take  place  (ss.  5,  6) ;  and  every 
race  held  in  contravention  of  the  Act  is  to  be  deemed  a  nuisance  (s.  7). 

There  is  no  longer  any  duty  payable  on  race-horses  (37  &  38  Vict. 
c.  16,  ss.  11,  21).     As  to  betting  on  horse-races,  see  Betting. 

II.  Sale,  etc.,  of  Horses. — The  sale  of  horses  otherwise  than  in  market 
overt  is  governed  by  the  same  rules  of  law  as  the  sale  of  other  goods, 
and  these  rules  have  been  codified  by  the  Sale  of  Goods  Act,  1893,  56 
&  57  Vict.  c.  71.  [See  also  Sale  of  Goods.]  By  sec.  22,  subs.  (2)  of 
that  Act  nothing  therein  contained  shall  affect  the  law  relating  to  the 
sale  of  horses,  i.e.  their  sale  in  market  overt  as  provided  for  by  2  &  3 
Phil.  &  Mary,  c.  7,  and  31  Eliz.  c.  12  (su2Jra).  But  there  are  many 
incidents  in  the  sale  of  horses  which  do  not  occur  in  the  case  of  sales  of 
other  goods,  and  the  law  of  warranty,  although  it  is  equally  applicable 
to  the  sale  of  other  goods  has  become  inseparably  associated  with  the 
sale  of  a  horse.  These  incidents  have  raised  a  considerable  body  of 
what  has  sometimes  been  called  "  horse  law,"  and  it  is  proposed  to  deal 
with  them  as  fully  as  the  limits  of  this  article  will  permit. 

Unsoundness  and  Vice. — In  buying  and  selling  horses  it  is  of  great 
importance  to  ascertain  what  constitutes  unsoundness,  and  what  habits 
are  to  be  considered  vices. 

According  to  Best,  C.J.,  the  word  "sound"  means  perfect  {Best 
V.  Osborne,  1825,  Ey.  &  Moo.  290;  2  C.  &  P.  74);  and  according  to 
Parke,  B.,  it  means  what  it  expresses,  namely,  that  the  animal  is  sound 
and  free  from  disease  at  the  time  he  is  warranted  {Kiddell  v.  Burnard, 
1842,  9  Mee.  &  W.  670 ;  60  E.  E.  857).  The  rule  as  to  unsoundness  is, 
that  if,  at  the  time  of  sale,  the  horse  has  any  disease,  which  either 
actually  does  diminish  his  natural  usefulness,  so  as  to  make  him  less 
capable  of  work  of  any  description ;  or  which,  in  its  ordinary  progress, 
will  diminish  his  natural  usefulness,  or  if  he  has,  either  from  disease  or 
from  accident,  undergone  any  alteration  of  structure,  that  either  does 
or  in  its  ordinary  effects  will  diminish  his  usefulness,  such  a  horse  is 
unsound  {Kiddell  v.  Burnard,  1842,  9  Mee.  &  W.  670;  60  E.  E.  857; 
Coates  V.  Stephens,  1838,  2  Moo.  &  E.  157 ;  [Holyday  v.  Morgan,  1858,  28 
L.  J.  Q.  B.  9)].  The  rule  as  to  unsoundness  applies  to  cases  of  disease 
and  accident  which  from  their  nature  are  only  temporary,  it  not  being 
necessary  that  the  disorder  should  be  permanent  and  incurable  {Elton 
V.  Jordan,  1815,  1  Stark.  N.  P.  127 ;  18  E.  E.  754 ;  Kiddell  v.  Burnard, 
uhi  supra). 
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A  vice  is  a  bad  habit,  and  a  bad  habit  to  constitute  vice  must  either 
be  shown  in  the  temper  of  the  horse,  so  as  to  make  him  dangerous, 
or  diminish  his  natural  usefuhiess;  or  it  must  be  a  habit  decidedly 
injurious  to  his  health  {Scholefidd  v.  Bohh,  1839,  2  Moo.  &  R.  210). 

The  soundness  or  unsoundness  of  a  horse  is  a  question  peculiarly  fit 
for  the  consideration  of  a  jury,  and  the  Court  will  not  set  aside  a  verdict 
on  account  of  there  being  a  preponderance  of  evidence  the  other  way 
{Leiois  V.  Feake,  1816,  7  Taun.  153 ;  17  11.  R.  475). 

As  to  the  various  diseases,  defects,  or  alterations  in  structure,  and 
bad  habits  which  constitute  unsoundness  or  vice,  see  Oliphant  on  Horses, 
5th  ed.,  pp.  66-102. 

Warranty. — In  a  contract  of  sale,  unless  the  circumstances  are  such 
as  to  show  a  different  intention,  there  is  an  implied  w^arranty  of  title 
(Sale  of  Goods  Act,  1893,  s.  12).  Upon  the  sale  of  a  horse,  therefore, 
the  law  will  imply  a  warranty  on  the  part  of  the  seller  that  he  has 
a  right  to  sell  it  {Edwards  v.  Pearson,  1890,  6  T.  L.  R.  220).  But  there 
is  no  implied  warranty  of  the  quality  of  the  horse,  unless  there  are 
some  circumstances  beyond  the  mere  fact  of  the  sale  from  which  it  may 
be  implied  {Chanter  v.  Hopldns,  1838,  4  Mee.  &  W.  399;  51  R.  R.  650; 
Ward  V.  Hohhs,  1878,  4  App.  Cas.  13 ;  48  L.  J.  C.  P.  281 ;  Sale  of  Goods 
Act,  1893,  s.  14).  The  maxim  caveat  emptor  {q.v.)  is  the  general  rule 
applicable  to  sales,  so  far  as  quality  is  concerned,  and  except  there  is 
fraud,  or  an  express  warranty,  or  a  warranty  is  implied  from  the 
circumstances  of  the  sale,  the  buyer  has  no  right  of  action  against  the 
seller  in  the  event  of  the  animal  turning  out  to  be  unsound,  or  restive, 
or  unfit  for  use  {Hill  v.  Balls,  1857,  2  H.  &  N.  304;  27  L.  J.  Ex.  45). 

The  reason  laid  down  for  requiring  a  warranty  of  soundness  in 
buying  a  horse  is,  that  it  is  well  known  they  have  secret  maladies  which 
cannot  be  discovered  by  the  usual  trials  and  inspections,  and  that  a 
warranty  prevents  the  purchaser  from  being  damnified  by  those  latent 
defects  against  which  no  prudence  can  guard  (1  Rol.  Ab7\,  90;  Jones 
V.  Bright,  1829,  5  Ring.  544;  30  R.  R.  728).  A  buyer,  therefore,  who 
means  to  protect  himself  against  hidden  defects  should  insist  on  a 
warranty,  and  he  is  not  protected  otherwise  unless  he  can  make  out 
fraud  {Ormrod  v.  Huth,  1845,  14  Mee.  &  W.  661). 

The  term  "  warranty  "  means  an  agreement  with  reference  to  goods 
which  are  the  subject  of  a  contract  of  sale,  but  collateral  to  the  main 
purpose  of  such  contract,  the  breach  of  which  gives  rise  to  a  claim  for 
damages,  but  not  to  a  right  to  reject  the  goods  and  treat  the  contract 
as  repudiated  (Sale  of  Goods  Act,  1893,  s.  62,  subs.  (1)). 

No  particular  words  are  necessary  to  constitute  a  warranty;  if  a 
man  says,  "  This  horse  is  sound,"  that  is  a  warranty  {Salmon  v.  Ward, 
1825,  2  Car.  &  P.  211 ;  31  R.  R.  664 ;  per  Best,  C.J.).  It  is  not  necessary 
that  the  seller  should  say,  "  I  warrant ; "  it  is  sufficient  if  he  says  that 
the  article  is  of  a  particular  quality,  or  is  fit  for  a  particular  purpose 
{Jones  V.  Bright,  1829,  3  Moo.  &  P.  173,  per  Best,  C.J.).  The  general 
rule  laid  down  by  Bayley,  J.,  is,  that  whatever  the  seller  represents  at 
the  time  of  the  sale  is  a  warranty  (  Wood  v.  Smith,  1829,  4  Car.  &  P.  45  ; 
34  R.  R.  599).  Therefore,  if  a  person  at  the  time  of  sale  says,  "You 
may  depend  upon  it  the  horse  is  perfectly  quiet  and  free  from  vice," 
it  is  a  warranty  {Cave  v.  Colman,  1828,  3  Man.  &  Ry.  2;  32  R.  R.  709). 
Words,  however,  of  expectation  and  estimate  only  do  not  amount  to 
a  warranty  {M'Connel  v.  Murphy,  1873,  L.  R.  5  P.  C.  203 ;  28  L.  T.  713). 
A  sound  price  is  not  tantamount  to  a  warranty  of  soundness  {Parkinson 
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V.  Lee,  1802,  2  East,  323 ;  6  E.  E.  429).  A  warranty  may  be  either 
general  or  qualified.  A  general  warranty  is  an  unconditional  under- 
taking that  the  horse  really  is  what  the  warrantor  professes  it  to  be 
(Oliphant,  5th  ed.,  110).  If  a  person  at  the  time  of  the  sale  says, 
"  I  never  warrant,  but  he  is  sound  so  far  as  I  know,"  it  is  a  qualified 
warranty,  and  an  action  for  the  breach  of  it  may  be  maintained  by  the 
purchaser,  if  it  can  be  proved  that  the  seller  knew  of  the  unsoundness 
(  Wood  V.  Smith,  1829,  4  Car.  &  P.  45 ;  34  E.  E.  599 ;  Pimler  v.  Button, 
1862,  7  L.  T.  269). 

By  the  conditions  of  sale  at  repositories  and  public  auctions  a 
specified  short  time  is  usually  allowed,  within  which  the  buyer  must 
give  notice  of  any  breach  of  warranty.  If  he  neglects  to  do  this,  he  has 
no  remedy,  unless  such  condition  has  been  rendered  inoperative  by 
fraud  or  artifice.  Where  a  warranty  was  to  last  until  noon  of  the 
following  day,  when  the  sale  was  to  become  complete,  Littledale,  J.,  said : 
"  The  warranty  here  was  as  if  the  vendor  had  said,  '  After  twenty-four 
hours  I  do  not  warrant;'  such  a  stipulation  is  not  unreasonable" 
{Byivater  v.  Richardson,  1834,  1  Ad.  &  E.  508 ;  40  E.  E.  349 ;  see  also 
Chapman  v.  Gwyther,  1866,  L.  E.  1  Q.  B.  463;  35  L.  J.  Q.  B.  142; 
Hinchcliffe  v.  Bariuick,  1880,  5  Ex.  D.  177;  49  L.  J.  Ex.  495, 
C.  A.). 

The  purchaser,  however,  may  return  the  horse  at  any  time  within 
that  specified  in  the  conditions  of  sale,  even  though  he  has  notice  of  the 
breach  of  warranty  before  he  removes  the  horse,  and  the  latter,  through 
an  accident  having  happened  to  it  whilst  it  was  in  his  possession,  but 
not  by  his  default,  becomes  depreciated  in  value  {Head  v.  Tattersall, 
1871,  L.  E.  7  Ex.  7 ;  41  L.  J.  Ex.  4).  But  the  mere  fact  of  the  contract 
of  sale  containing  a  condition  for  the  return  of  the  horse  within  a 
specified  short  time,  in  the  event  of  its  not  answering  the  warranty 
given,  will  not  deprive  the  buyer  of  his  remedy  for  the  breach,  if  the 
performance  has  become  impossible  without  any  fault  on  the  part  of  the 
seller  {Taylor  v.  Caldwell,  1863,  3  B.  &  S.  826 ;  see  also  Chapman  v. 
Withers,  1888,  20  Q.  B.  D.  824;  57  L.  J.  Q.  B.  457). 

Where  there  is  any  suspicious  place  apparent  to  the  parties  which 
they  discuss,  or  if  the  seller  knows  of  some  defect  and  does  not  wish 
to  answer  for  any  unsoundness  which  may  proceed  from  it,  he  should 
give  a  warranty  specially  exempting  his  liability  for  any  unsoundness 
which  may  proceed  from  the  defect  in  question  {Jones  v.  Coiuley,  1825, 
4  Barn.  &  Cress.  445 ;  Hemming  v.  Parry,  1834,  6  Car.  &  P.  580),  or 
expressly  state  what  he  warrants. 

A  warranty  need  not  be  in  writing,  but  it  is  obviously  safer  to  take 
a  written  warranty,  which  should  comprehend  not  only  soundness,  but 
freedom  from  vice,  and  also  quietness  and  age,  if  necessary  (Oliphant, 
5th  ed.,  113).  The  parties  are  bound  by  the  written  warranty  alone, 
unless  some  fraud  can  be  shown ;  and  even  if  there  be  a  representation 
it  does  not  avail  {Pickering  v.  Doicson,  1813,  4  Taun.  785).  [See  this 
case  discussed  in  Freeman  v.  Baker,  1833,  5  B.  &  Ad.  797,  39  E.  E.  651.] 

According  to  Blackstone  (3  Com.,  165),  "A  warranty  can  only  reach 
to  things  in  being  at  the  time  of  the  warranty,  and  not  to  things  in 
future,  as  that  a  horse  is  sound  at  the  time  of  buying  him,  not  that  he 
will  be  sound  two  years  hence."  But  a  future  event  may  be  warranted 
if  there  be  an  express  undertaking  to  that  effect  {Eden  v.  Parkinson, 
1781,  Doug.  732a);  and  it  makes  no  difference  whether  the  warranty 
be  made  at  the  time  of  sale  or  before  sale,  so  long  as  the  sale  is  made 
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on  the  faith  of  the  warranty  {Pasley  v.  Freeman,  1789,  3  T.  K.  59; 

1  E.  E.  634). 

If  a  man  sells  a  horse  generally,  he  warrants  no  more  than  that 
it  is  a  horse.  But  if  the  buyer  asks  for  a  horse  to  carry  a  lady,  or  to 
drive  in  a  particular  carriage,  he  who  knows  the  qualities  of  the  animal 
and  sells,  undertakes  on  every  principle  of  honesty  that  it  is  fit  for  the 
purpose  indicated ;  but  if  it  should  turn  out  that  the  horse  was  vicious, 
or  had  never  been  in  harness,  the  buyer  would  be  entitled  to  recover, 
on  proving  that  it  was  unfit  for  the  purpose  for  which  it  was  sold  {Jones 
V.  Bright,  1829,  5  Bing.  544;  30  E.  E.  728 ;  see  also  Jones  v.  Just,  1868, 
L.  E.  3  Q.  B.  197). 

In  all  cases  of  warranty  as  to  the  quality  of  the  thing  sold,  as,  for 
instance,  where  a  horse  is  warranted  sound  or  the  like,  the  warrantor 
undertakes  that  it  is  true  at  the  time  of  making  it ;  and  the  law  annexes 
a  tacit  contract  that  if  it  be  otherwise  than  warranted,  the  seller  shall 
make  compensation  to  the  buyer  {Fielder  v.  Starkin,  1788,  1  Black. 
H.  17  ;  2  E.  E.  700).  From  this  it  follows  that  the  seller  will  be  liable 
for  any  latent  defect,  i.e.  for  all  faults,  known  or  unknown  to  him, 
inconsistent  with  the  warranty  {Parkinson  v.  Lee,  1802,  East,  821 ; 
6  E.  E.  429). 

Where  a  horse  is  sold  with  a  warranty,  any  fraud  at  the  time  of  the 
sale  will  avoid  the  contract,  though  it  is  not  on  any  point  included  in 
the  warranty  {Steivart  v.  Coesvelt,  1823,  1  Car.  &  P.  23).  But  the  con- 
tract is  not  avoided  by  some  immaterial  representation  in  the  warranty 
proving  untrue,  e.g.  by  a  misrepresentation  as  to  the  place  from  which 
the  horse  was  brought  {Geddes  v.  Pennington,  1817,  5  Dow,  163). 

The  servant  of  a  private  owner  intrusted  with  the  sale  of  a  horse  on 
one  particular  occasion  has  no  implied  authority  to  warrant  {Brady 
V.  Todd,  1861,  9  C.  B.  K  S.  592 ;  30  L.  J.  C.  P.  223),  except  where  the 
sale  takes  place  at  a  fair  or  other  public  mart  {Alexander  v.  Gibson,  1811, 

2  Camp.  555  ;  11  E.  E.  797  ;  Brooks  v.  Rassall,  1883,  49  L.  T.  569).  But 
in  the  case  of  a  sale  by  the  servant  of  a  horsedealer  there  is  an  implied 
authority  to  warrant  wherever  the  sale  may  take  place  {Hovmrd  v. 
Sheward,  1866,  L.  E.  2  C.  P.  148 ;  36  L.  J.  C.  P.  42) ;  and  the  latter  will 
be  bound  by  a  warranty  given  by  his  servant,  even  though  he  has 
expressly  forbidden  him  to  give  one  {Pickering  v.  Btisk,  1812,  15  East, 
45  ;  13  E.  E.  364). 

A  general  warranty  does  not  cover  patent  defects,  as  if  a  horse 
warranted  perfect  be  minus  an  eye  or  a  tail  (2  Black.  Com.,  165);  as 
in  such  cases  the  maxim  caveat  emptor  applies.  But  blindness  or  a 
serious  defect  in  the  sight  is  not  necessarily  a  patent  defect,  as  in  the 
case  of  "glass  eye"  {Southerne  v.  Howe,  1618,  2  Eol.  Eep.  5),  or  con- 
vexity of  the  eye  {Holyclay  v.  Morgan,  1858,  28  L.  J.  Q.  B.  9),  and 
such  defects  would  therefore  be  covered  by  a  general  warranty  of 
soundness. 

The  conclusion  to  be  drawn  from  the  cases  on  this  subject  appears  to 
be,  that  the  patent  defects,  which  the  warranty  does  not  cover,  must.be 
so  manifest  and  palpable  as  to  be  necessarily  within  the  knowledge  and 
apprehension  of  the  buyer,  and  also  such  defects  as  at  the  time  of  the 
sale  either  are,  or  will  inevitably  produce,  an  unsoundness  (Oliphant,  5th 
ed.,  p.  131). 

Where  there  is  a  breach  of  warranty  by  the  seller,  the  buyer  is  not 
by  reason  only  of  such  breach  entitled  to  reject  the  horse ;  but  he  may 
{a)  set  up  the  breach  of  warranty  in  diminution  of  the  price ;  or  (&) 
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maintain  an  action  against  the  seller  for  damages  for  breach  of  warranty. 
The  fact  that  he  has  set  up  the  breach  of  warranty  in  diminution  of  the 
price  does  not  prevent  him  from  maintaining  an  action  for  the  same 
breach  if  he  has  suffered  further  damage  (Sale  of  Goods  Act,  1893, 
s.  53.  See  also  Street  v.  Blay,  1831,  2  Barn.  &  Adol.  456;  36 
R.  R.  626). 

If  the  warranty  be  unconditional,  the  only  ground  on  which  the 
horse  can  be  returned  is  that  of  fraud  {Street  v.  Blay,  ubi  supra).  If 
there  is  a  condition  in  the  contract  authorising  the  return  of  the  horse 
in  the  event  of  his  not  answering  to  the  warranty,  the  buyer  must 
return  him  as  soon  as  he  ascertains  that  this  is  the  case  {Adam 
V.  Richards,  1795,  2  Black.  H.  573 ;  3  R.  R.  508).  Where  the  con- 
tract is  executory  only,  as  where  a  horse  is  ordered  of  a  party,  and  he 
contracts  to  supply  one  for  a  particular  purpose,  the  buyer  may  rescind 
the  contract  after  he  has  received  the  horse,  if  he  does  not  answer  that 
purpose,  provided  he  has  not  kept  it  longer  than  was  necessary  for 
trial,  or  exercised  the  dominion  of  an  owner  over  it,  as  by  selling 
it  {Street  v.  Blay,  uhi  supra.  See  also  Sale  of  Goods  Act,  1893,  s.  11, 
subs.  (1)). 

Where  a  breach  of  warranty  has  taken  place,  the  buyer  should,  in 
an  ordinary  case,  tender  the  horse  back  to  the  seller  immediately  on 
discovering  the  breach,  and  so  entitle  himself  to  be  repaid  the  expenses 
he  has  been  put  to  in  keeping  him  {Chesterman  v.  Lamh,  1834,  2  Ad. 
&  E.  129;  41  R.  R.  397;  Cross  v.  Bartlett,  1829,  3  Moo.  &  P.  542);  and 
if  the  seller  receives  him  back  there  will  be  a  mutual  rescission  of  the 
contract  {Watson  v.  Downes,  1778,  Doug.  24).  But  where  the  seller 
refuses  to  take  the  horse,  he  should  be  sold  as  soon  as  possible  by  pubhc 
auction  {Caswell  v.  Coare,  1809,  Taun.  566;  11  R.  R.  668).  If  the  buyer 
does  not  wish  to  tender  the  horse,  he  should  at  any  rate  give  notice  of 
the  breach  of  warranty,  as  his  omission  to  do  so  will  raise  a  strong  pre- 
sumption that  the  defect  complained  of  did  not  exist  at  the  time  of  the 
sale  {Fielder  v.  Starkin,  1788, 1  Black.  H.  17  ;  2  R.  R.  700).  But  where 
the  breach  of  warranty  can  be  clearly  proved,  the  length  of  time  before 
notice  does  not  appear  material  {Fateshall  v.  Tranter,  1835,  3  Ad.  &  E. 
103 ;  42  R.  R.  334). 

The  measure  of  damages  for  breach  of  warranty  is  the  estimated  loss 
directly  and  naturally  resulting  in  the  ordinary  course  of  events  from 
the  breach.  In  the  case  of  breach  of  warranty  of  quality,  such  loss  is 
primd  facie  the  difference  between  the  value  of  the  horse  at  the  time  of 
delivery  to  the  buyer  and  the  value  it  would  have  had  if  it  had  answered 
to  the  warranty  (Sale  of  Goods  Act,  1893,  s.  53,  sub-sees.  (2),  (3)). 

If  the  horse  has  been  returned  and  no  special  loss  has  accrued,  the 
damages  consist  of  the  price  paid  {Casioell  v.  Coare,  1809,  1  Taun.  566 ; 
11  R.  R.  668).  If  it  has  not  been  returned,  the  measure  of  damages  will 
be  the  difference  between  its  value  with  the  defect  warranted  against 
and  the  value  it  would  have  borne  without  the  defect  {Jones  v.  Just, 
1868,  L.  R.  3  Q.  B.  197). 

Hiring  Horses — [See  also  Hiring  Agreement]. — If  a  horse  is  let  out 
for  hire  for  the  purpose  of  performing  a  particular  journey,  the  party 
letting  warrants  that  it  is  fit,  and  proper,  and  competent  for  the  journey 
{Chew  V.  Jones,  1847,  10  L.  T.  231 ;  see  also  Hyman  v.  Nye,  1881, 
6  Q.  B.  D.  685).  Even  though  a  particular  horse  has  been  selected 
out  of  the  owner's  stables,  it  makes  no  difference,  as  it  must  be  supposed 
that  all  are  fit  for  their  work  {Chew  v.  Jones,  uhi  supra).     [This  point  as 
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to  the  warranty  of  a  specific  chattel  hired  is,  however,  doubtful  (see 
Bohertson  v.  Amazon  Tug  Co.,  1881,  7  Q.  B.  D.  598,  discused  under 
Hiring  Agreement  in  the  first  page  of  that  article).]  If  the  hirer  treats 
the  horse  as  any  prudent  man  would  act  towards  his  own  horse,  he  is 
not  answerable  for  any  damage  the  horse  may  receive  {Cooper  v.  Burton, 
1811,  3  Camp.  bn.\  13  R.  R.  736).  But  the  hirer  is  answerable  at  all 
events  if  he  keeps  the  horse  after  the  stipulated  time,  or  uses  it  differ- 
ently from  his  agreement  (Jones  on  Bailments,  121).  If  he  hires  a 
horse  to  go  from  A.  to  B.,  he  ought  to  go  by  the  usual  road ;  for  if  he 
makes  a  material  deviation,  and  any  damage  ensues,  he  would  appear  to 
be  liable  for  it  at  all  events  {Davis  v.  Garrett,  1830,  6  Bing.  716 ;  31 
Pu  R.  524).  Where  there  has  been  no  material  deviation,  and  the  horse 
has  not  been  kept  after  the  stipulated  time,  there  must  be  positive  proof 
of  negligence  to  fix  the  hirer.  If,  therefore,  an  action  is  brought  against 
him  for  using  a  hired  horse  so  negligently  that  it  broke  its  knees,  it  will 
not  be  sufficient  for  the  plaintiff  merely  to  show  that  the  horse  was  a 
good  horse,  and  was  not  in  the  habit  of  falling  {Cooper  v.  Burton,  ubi 
supra).  [As  to  the  burden  of  proof  where  a  horse  is  hired  and  returned 
damaged,  see  Hiring  Agreement,  Duties  of  Hirer,  where  Cooper  v. 
Burton,  supra,  is  doubted  on  this  point.]  If  the  horse  falls  lame  on  the 
journey,  the  hirer  may  abandon  him  at  any  place  where  he  turns  out 
unfit,  and  give  notice  to  the  party  letting  him  out,  whose  duty  it  is  to 
send  for  him  {Chew  v.  Jones,  1847,  10  L.  T.  231,  loer  Pollock,  C.B.). 
Where  the  horse's  strength  is  exhausted,  and  it  has  refused  its  feed,  the 
hirer  has  no  right  to  pursue  his  journey  with  it  {Bray  v.  Mayne,  1818, 
1  Gow,  1 ;  21  R.  R.  786).  The  cure  of  a  hired  horse  is  at  the  expense 
of  the  owner  if  it  is  taken  sick  on  the  journey  agreed  upon,  without  the 
fault  of  the  hirer  (Story  on  Bailments,  258).  But  if  the  latter  prescribes 
medicines  for  it,  he  is  answerable  for  any  improper  treatment,  as  his 
proper  course  is  to  call  in  a  veterinary  surgeon  {Dean  v.  Keate,  1811, 
3  Camp.  4 ;  13  R.  R.  735).  If  a  hired  horse  is  injured  owing  to  the 
negligence  of  the  hirer's  servant,  [acting  within  the  scope  of  his 
authority],  the  hirer  will  be  liable  to  make  good  the  damage  to  the 
owner  {Coup4  Co.  v.  Maddick,  [1891]  2  Q.  B.  413;  65  L.  J.  Q.  B.  676). 
[But  the  hirer  will  not  be  liable,  unless  negligent,  for  damage  done  by  a 
stranger,  or  his  own  servant  acting  beyond  the  scope  of  his  authority 
{Sanderson  v.  Collins,  [1904]  1  K.  B.  628).] 

If  a  man  hires  a  carriage  and  any  number  of  horses  and  the  owner 
supplies  the  driver,  the  hirer  is  discharged  from  all  attention  to  the 
horses,  and  is  therefore  not  answerable  for  any  damage  done  by  the 
negligence  of  the  owner's  servant  {Samuel  v.  Wright,  1805,  5  Esp.  265 ; 
Smith  V.  Lawrence,  1828,  2  Man.  &  R.  K.  B.  1 ;  32  R.  R.  698).  So,  if  he 
hires  horses  to  draw  his  own  carriage  to  a  certain  place  {Dean  v.  Branth- 
waitc,  1803,  5  Esp.  35),  or  to  be  driven  about  by  the  owner's  servant 
wherever  the  hirer  pleases,  and  for  which  he  gives  him  a  gratuity 
{Laugher  v.  Pointer,  1826,  5  Barn.  &  Cress.  558 ;  29  R.  R.  319 ;  Quarman 
V.  Burnett,  1840,  6  Mee.  &  W.  499;  55  R.  R.  717;  see  also  Jones  v. 
Corp}oration  of  Liverpool,  1885,  14  Q.  B.  D.  890).  [Distinguish  Jones  v. 
Scidlard,  [1898]  2  Q.  B.  565,  from  which  it  appears  that  a  man  may  be 
the  general  servant  of  one  person,  and  yet  at  the  same  time  the  servant 
of  another  in  relation  to  a  particular  matter,  and  that  the  latter  may  be 
liable  for  the  negligence  of  the  servant.  The  test  is  which  of  the  two 
masters  had  control  of  the  servant  in  the  conduct  of  the  particular 
matter.      In  this  case  it  was  held  that  there  was  evidence  on  which 
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a  jury  might  find  that  the  driver  at  the  time  of  the  accident  was  acting 
as  servant  of  the  hirer.] 

The  hirer  of  a  horse  or  carriage  is  liable  for  damage  occasioned  by 
the  negligence  of  himself  or  his  servant ;  and  where  two  persons  hire  a 
horse  and  carriage,  they  are  both  answerable  for  any  damage  occasioned 
by  the  negligent  driving  of  one  of  them ;  but  if  the  hiring  be  by  one 
only,  the  other,  who  is  a  mere  passenger,  is  not  liable  {Davey  v.  Chmiber- 
laine,  1802,  4  Esp.  249). 

There  may  be  special  circumstances  which  may  render  the  hirer  of 
job  horses  and  servants  responsible  for  the  neglect  of  a  servant,  though 
he  is  not  so  by  the  general  relation  of  master  and  servant,  e.g.  if  he  takes 
the  actual  management  of  the  horses,  or  orders  the  servant  to  drive  in  a 
particular  manner  which  occasions  the  damage  complained  of  (Quarman 
v.  Bttrnett,  1840,  6  Mee.  &  W.  499,  per  Parke,  B.).  Where  a  carriage  and 
horses  are  hired,  and  the  driver  is  a  servant  of  the  owner,  if  the  hirer  is 
sitting  outside,  and  has  a  view  of  the  proceedings,  and  does  not  interfere 
to  prevent  their  misconduct,  and  an  injury  ensues,  he  is  a  co-trespasser 
with  them,  for  by  not  endeavouring  to  stop  their  improper  proceedings 
he  has  adopted  their  conduct  as  his  own  {M'Laughlin  v.  Pry  or,  1842, 
4  Sco.  N.  R.  655;  61  E.  E.  455).  It  is  always  a  question  for  the  jury 
whether  the  driver  is  acting  as  servant  for  the  hirer  or  owner;  each 
case  of  this  class  must  therefore  depend  upon  its  own  circumstances 
{Brady  v.  Giles,  1835,  1  Moo.  &  E.  496 ;  42  E.  E.  816,  per  Lord  Abinger ; 
cf .  Jones  V.  Scidlard,  supra). 

Borroiving  Horses. — The  duties  of  the  lender  and  borrower  of  a  horse 
are  in  some  degree  correlative.  The  horse  must  be  taken  to  be  lent  for 
the  purpose  of  a  beneficial  use  by  the  borrower ;  the  latter  therefore  is 
not  responsible  for  reasonable  wear  and  tear;  but  he  is  for  negligence, 
misuse,  or  gross  want  of  skill  in  the  use,  and  above  all  for  fraud.  On 
the  other  hand,  the  lender  is  responsible  for  defects  in  the  horse,  with 
reference  to  the  use  for  which  he  knows  the  loan  is  accepted,  of  which 
he  is  aware,  and  owing  to  which  the  borrower  is  injured  (see  Blachnore 
V.  Bristol,  etc.,  Ely.  Co.,  1858,  27  L.  J.  Q.  B.  167,  per  Coleridge,  J.;  [cf. 
Coughlin  v.  Gilleson,  [1899]  1  Q.  B.  145)].  The  owner  of  a  horse  is  there- 
fore responsible  if,  knowing  it  to  be  vicious  and  unmanageable,  he  lends 
it  to  a  person  who  is  ignorant  of  its  bad  qualities,  and  the  rider,  using 
ordinary  care,  is  thrown  from  it  and  injured  (ihid.).  If  the  lender  has 
not  been  deceived,  but  perfectly  knew  the  quality  as  well  as  the  age  of 
the  borrower,  he  must  be  supposed  to  have  demanded  no  higher  skill 
than  that  of  which  such  a  person  was  capable  (Jones  on  Bailments,  65). 
The  borrower  is  bound  to  use  such  skill  as  he  actually  possesses,  or  may 
be  implied  from  his  profession  or  sitnsitioTL  (JVilson  v.  Brett,  1843,11 
Mee.  &  W.  113;  63  E.  E.  528).  He  is  not  liable  to  the  owner  for  an 
injury  due  to  the  negligence  of  a  stranger  (Claridge  v.  South  Staffordshire 
Tramway  Co.,  [1892]  1  Q.  B.  422).  [The  hirer  or  borrower,  who  has 
possession,  can  bring  an  action  against  a  third  party  who  wrongfully  or 
negligently  injures  the  horse.  He  can  recover  the  full  damage,  and 
must  account  to  his  bailor  for  the  value  recovered  (see  The  Winkfield, 
1902,  P.  42).  The  fact  that  he  has  a  good  defence  to  an  action  by  the 
bailor  for  damages  does  not  prevent  his  bringing  the  action  {I.e.,  over- 
ruling ClaHdge  v.  South  Staffordshire  Tramvxty  Co.,  on  this  point ;  see 
also  Hiring  Agreement).]  The  use  is  to  be  confined  to  the  borrower, 
unless  a  more  extensive  use  can  be  implied  from  other  circumstances, 
such,  for  instance,  as  lending  the  horse  on  trial  {Camoys  v.  Scurr,  1840, 
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9  Car.  &  P.  386 ;  62  R  K.  756).  A  borrowed  horse  therefore  cannot  be 
used  by  a  servant  (Bringloe  v.  Morrice,  1675,  3  Salk.  271).  It  must  be 
used  according  to  the  purpose  for  which  it  is  lent,  or  the  borrower  will 
be  liable  for  any  accident  which  may  happen  to  it,  whether  by  his 
default  or  not  (Noy's  Maxims,  p.  91).  The  borrower  is  bound  to  feed 
the  horse  during  the  time  of  the  loan  {Handford  v.  Palmer,  1820,  Brod. 
&  B.  359),  and  if  it  is  returned  out  of  condition  he  may  be  called  upon 
to  prove  that  he  fed  it  properly,  and  that  the  falling  off  in  condition  did 
not  arise  from  any  neglect  on  his  part  {Bray  v.  Mayne,  1813,  1  Gow,  1 ; 
21  K.  E.  786). 

Horsebreaker,  etc. — A  horsebreaker  is  liable  for  any  damage  which 
through  his  negligence  may  happen  to  the  horse  he  is  breaking  (Lib. 
Plac.  25). 

The  horsebreaker  by  whose  skill  the  horse  is  rendered  manageable 
has  a  lien  upon  him  in  respect  of  his  charges;  and  such  lien  being 
consistent  with  the  principles  of  natural  equity,  is  favoured  by  the  law, 
which  in  such  case  is  construed  liberally  {Scarf e  v.  Morgan,  1838, 4  Mee. 
&  W.  276;  51  E.  E.  568).  In  like  manner,  the  labour  and  skill  employed 
on  a  racehorse  by  a  trainer  are  a  good  foundation  for  a  lien.  But  if  by 
usage  or  contract  the  owner  may  send  the  horse  to  run  at  any  race  he 
chooses,  and  may  select  the  jockey,  the  trainer  has  no  continuing  right 
of  possession,  and  consequently  no  lien  {Forth  v.  Simpson,  1849,  13  Q.  B. 
680;  see  also  Jackson  v.  Cicmmins,  1839,  5  Mee.  &  W.  350;  78  E.  E. 
496).  The  owner  of  a  stallion  is  also  entitled  to  a  specific  lien  on  the 
mare,  in  respect  of  his  charge  for  covering  her  {Scarfe  v.  Morgan,  1838, 
4  Mee.  &  W.  270;  51  E.  E.  568). 

As  to  carrying  horses,  see  Animals  ;  Caerier  ;  see  also  Agistment  ; 
Farrier;  Innkeeper;  Livery  Stable;  Negligent  Driving;  Quiet  in 
Harness  ;  Eule  of  the  Eoad  ;  Veterinary  Surgeon. 

[Autliority. — Oliphant  on  Horses,  5th  ed.,  by  C.  E.  Lloyd.] 

Hosiery  Manufactures.  —  The  Hosiery  Manufacture 
Wages  Act,  1874,  37  &  38  Vict.  c.  48,  provides  that  all  wages  in  the 
hosiery  manufacture  are  to  be  paid  in  the  current  coin  of  the  realm 
without  any  deduction  or  stoppage  of  any  description  whatever  except 
for  bad  and  disputed  workmanship  (s.  1).  All  contracts  to  stop  wages, 
and  all  contracts  for  frame  rents  and  charges  between  employers  and 
artificers  are  illegal,  null  and  void  (s.  2),  and  no  action,  suit,  or  set-off 
between  employer  and  artificer  is  to  be  allowed  for  any  such  deduction 
or  on  any  such  contract  (s.  5),  but  this  is  not  to  prevent  the  recovery 
by  the  employer  of  any  debt  due  to  him  by  the  artificer  (s.  6).  As  to 
penalties  for  illegal  deductions  (s.  3)  or  illegal  use  of  frames  (s.  4),  see 
article  County  Courts  herein ;  and  notwithstanding  the  general  prohi- 
bition of  sec.  3  deductions  for  reasonable  fines,  e.g.  bad  work,  absence 
without  leave,  etc.,  are  not  illegal  {Willis  v.  Thorp,  1875,  L.  E.  10  Q.  B. 
383).  For  the  purposes  of  the  Act — (1)  all  workmen,  labourers,  and 
other  persons  in  any  manner  engaged  in  the  performance  of  any  employ- 
ment or  operation  of  what  nature  soever  in  or  about  a  hosiery  manu- 
facture are  "artificers;"  (2)  all  masters,  foremen,  managers,  clerks, 
contractors,  sub-contractors,  middlemen,  and  other  persons  engaged  in 
the  hiring,  employment,  or  superintendence  of  the  labour  of  any  such 
artificers  are  "  employers ; "  (3)  any  money  or  other  thing  had  or  con- 
tracted to  be  paid,  delivered,  or  given  as  recompense  for  any  labour  is 
the  "  wages "  of  such  labour ;  and  (4)  any  agreement,  understanding, 
vol.  VI.  39 
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etc.,  on  the  subject  of  wages,  whether  oral  or  written,  direct  or  indirect, 
to  which  the  employer  and  artificers  are  parties  or  are  assenting,  or  by 
which  they  are  mutually  bound  to  each  other,  or  whether  by  either  of  tliem 
has  endeavoured  to  impose  an  obligation  on  the  other  is  a  contract  (s.  7). 

Hospitals. — Hospitals  are  eleemosynary  institutions  designed 
for  the  benefit  of  poor  and  indigent  persons.  In  law  the  term  "  hospital " 
includes  both  hospitals,  popularly  so  called,  and  colleges.  In  Phillips  v. 
Bim/,  1788,  2  T.  E.  346,  Holt,  C.J.,  said  (p.  353) :  "  There  is  no  manner 
of  difference  between  a  college  and  an  hospital,  except  only  in  degree ;  an 
hospital  is  for  those  that  are  poor  and  mean  and  lowly  and  sickly;  a 
college  is  for  another  sort  of  indigent  persons,  but  it  hath  another  intent, 
to  study  in,  and  breed  up  persons  in  the  world,  that  have  not  otherwise 
to  live ;  but  still  it  is  as  much  within  the  reason  of  hospitals."  This 
article,  however,  will  be  confined  to  hospitals  in  the  popular  sense,  that 
is,  institutions  for  the  reception  and  treatment  of  the  sick  and  infirm. 
For  colleges,  see  titles  College  ;  Charities. 

Prior  to  the  Eeformation,  hospitals  were  under  the  care  of  the  clergy ; 
and  at  the  Reformation  certain  monastic  and  church  property  was  set 
apart  for  the  use  of  the  sick.  Instances  of  such  dedication  occur  in  the 
case  of  several  of  the  London  hospitals,  e.g.  St.  Bartholomew's.  In  the 
reign  of  Elizabeth  such  institutions  were  much  favoured.  By  14  Eliz. 
€.  14,  gifts  to  hospitals  were  rendered  valid  notwithstanding  any  mis- 
nomer, and  by  39  Eliz.  c.  5,  persons  seised  of  estates  in  fee-simple  were 
■enabled  at  any  time  within  twenty  years  after  the  passing  of  the  Act, 
by  deed  enrolled,  to  erect,  found,  and  establish  hospitals,  which,  however, 
must  be  endowed  with  lands,  etc.,  of  the  yearly  value  of  £10  at  least, 
such  hospitals  to  be  incorporated  and  have  power  to  purchase  and  hold 
lands  of  the  yearly  value  of  £200,  and  be  governed  in  the  manner 
prescribed  by  the  founder.  Leases  might  be  granted  of  the  lands 
belonging  to  the  hospitals  for  any  term  not  exceeding  twenty-one  years, 
but  their  alienation  was  prohibited.  This  statute  was  made  perpetual 
by  21  Jac.  i.  c.  1,  and  is  still  in  force. 

Hospitals  may  be  divided  into  those  which  are,  and  those  which  are 
not,  rate  supported. 

In  the  first  class  fall  those  under  the  control  of  the  poor-law 
authorities,  viz.,  those  attached  to  many  workhouses,  and  the  asylums 
under  the  control  of  the  Metropolitan  Asylums  Board  (see  Asylums 
Boards)  ;  likewise  included  in  this  class  are  public  lunatic  asylums  (see 
Asylums),  hospitals  provided  under  the  Public  Health  Act,  1875, 
s.  131,  under  the  Public  Health  (London)  Act,  1891,  s.  75,  and  under 
the  Isolation  Hospital  Acts,  1893  and  1901.  In  most  of  these  cases 
the  authorities  are  empowered  either  to  provide  hospital  accommo- 
dation themselves  or  to  contract  with  existing  public  hospitals  for 
the  reception  of  patients.  Within  the  metropolis,  for  example,  guar- 
dians may,  with  the  consent  of  the  Local  Government  Board,  so  contract 
with  hospitals  (Metropolitan  Poor  Amendment  Act,  1869,  s.  16),  and 
guardians  generally  are  empowered,  with  the  like  consent,  to  subscribe 
towards  the  support  and  maintenance  of  such  hospitals  (Poor  Law 
Act,  1879,  s.  10).  Similarly,  under  the  Public  Health  Act,  1875, 
s.  131,  and  the  Public  Health  (London)  Act,  1891,  s.  75,  the  same 
discretionary  power  is  given.  The  case  of  isolation  hospitals  is  the 
subject  of  special  legislation.  By  the  Isolation  Hospitals  Act,  1893, 
power  is  conferred  on  county  councils,  on  the  application  of  any  of 
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the  local  authorities  mentioned  in  the  Act,  or  on  the  requisition  of 
any  number  of  ratepayers  not  less  than  twenty-five,  and  after  holding 
a  local  inquiry,  if  thought  fit,  to  provide  isolation  hospitals  for  the 
reception  and  treatment  of  persons  suffering  from  infectious  diseases. 
Such  hospitals  are  managed  by  hospital  committees  appointed  by  the 
county  councils,  and  these  committees  are  empowered  to  provide  ambu- 
lances and  make  arrangements  for  the  training  of  nurses,  etc.  The 
expenses  of  those  hospitals  are  defrayed  out  of  the  rates  so  far  as  not 
covered  by  the  sums  paid  by  patients  or  recovered  from  guardians  in 
respect  of  pauper  patients.  By  the  Isolation  Hospitals  Act,  1901,  any 
hospital  provided  either  under  the  Public  Health  Act,  1875,  or  a  local 
Act,  may,  with  the  sanction  of  the  Local  Government  Board,  and  with 
the  consent  of  the  council,  be  transferred  to  the  county  council  of  the 
district  within  which  it  is  situated. 

Hospitals  not  supported  by  rates  may  be  kept  up  either  by  endow- 
ments (see  Charities)  or  by  subscriptions.  Being  like  other  private 
institutions  governed  by  their  own  rules,  little  need  be  said  of  them 
here,  except  in  the  case  of  lying-in  hospitals,  which  are  the  subject  of 
special  legislation,  their  institution  and  regulation  being  governed  by 
13  Geo.  II.  c.  82,  which  provides  that  before  such  a  hospital  can  be  estab- 
lished a  licence  must  be  obtained  in  that  behalf  from  justices  sitting  in 
general  Quarter  Sessions  (s,  1).  The  governors  or  masters  of  such  hos- 
pitals before  admitting  any  woman  as  a  patient  are  required  to  take  her 
before  a  justice,  who  is  to  examine  her  on  oath  as  to  whether  she  is 
married  or  single  (s.  10),  unless  she  can  produce  an  affidavit  showing 
this  (s.  11).  Notice  is  to  be  given  of  the  birth  of  every  bastard  child 
in  such  hospitals  to  the  overseers  or  churchwardens  at  least  four  days 
before  the  mother  is  discharged,  and  such  overseers  or  churchwardens 
are  required  to  attend  at  the  hospital  and  have  the  woman  examined  by 
a  justice  as  to  her  last  settlement  (s.  12). 

The  Foundling  Hospital,  London,  was  incorporated  by  royal  charter 
in  1739  "  for  the  maintenance  and  education  of  exposed  and  deserted 
young  children."  The  powers  conferred  by  the  charter  were  confirmed 
and  amplified  by  the  statute  passed  in  the  following  year,  13  Geo.  ii.  c.  29, 
which  enlarged  the  powers  of  management  and  provided  for  the  employ- 
ment of  children  educated  in  the  institution  (see  Ency.  Brit.,  9th  ed., 
s.v.  "Foundling  Hospitals"). 

Nuisance  Created  hy  HosjAtals,  etc. — The  fact  that  the  erection  of 
a  hospital  by  a  public  authority  is  authorised  by  statute  affords  no 
protection  to  the  authority  erecting  the  same  if  a  nuisance  is  thereby 
created  {Metropolitan  Asylum  District  v.  Hill,  1881,  6  App.  Cas.  193). 
In  Tocl-Heatly  v.  Benham,  1888,  40  Ch.  D.  80,  the  use  of  premises  as  a 
hospital  for  the  treatment  of  out-patients  suffering  from  skin  diseases 
was  restrained  as  a  breach  of  a  covenant  against  carrying  on  certain 
trades  or  doing  any  act  "which  shall  or  may  be  or  grow  to  the 
annoyance,  nuisance,  grievance,  or  damage  of  the  lessor,  his  heirs  or 
assigns,  or  the  inhabitants  of  the  neighbouring  or  adjoining  houses." 
It  was  there  decided  that  it  was  sufficient,  in  order  to  obtain  an 
injunction,  to  show  that  sensible  people  felt  a  reasonable  apprehension 
of  risk  and  interference  with  the  enjoyment  of  their  houses,  without 
proving  actual  risk  of  infection.  A  hospital  is  a  "business"  within 
the  terms  of  a  covenant  not  to  use  the  demised  premises  for  any 
business,  where  patients  pay  according  to  their  means  (Bramwell  v. 
Lacy,  1879,  10  Ch.  D.  691). 
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Liahility  of  Hospital  Authorities  for  Treatment  of  Patients. — Patients 
are  bound  while  they  remain  in  a  hospital  to  submit  to  the  rules  thereof, 
and  they  are  entitled  to  be  treated  with  reasonable  skill.  They  can 
therefore  maintain  an  action  against  a  surgeon  or  medical  practitioner 
for  not  using  such  a  degree  of  skill,  but  the  liability  of  the  hospital 
authority  for  the  negligence  of  a  medical  man  was  negatived  in  Evans 
V.  Liverpool  Corporation,  1905,  74  L.  J.  K.  B.  742.  In  that  case  the 
Corporation  of  Liverpool  had  provided,  under  the  Public  Health  Act, 
1875,  a  hospital  for  infectious  diseases.  The  plaintiff's  son,  who  had 
been  for  some  time  as  a  fever  patient  in  the  hospital,  was,  as  the  jury 
found,  prematurely  discharged  owing  to  a  want  of  reasonable  care  on 
the  part  of  a  visiting  physician,  with  the  result  that  three  others  of  the 
plaintiff's  children  caught  fever.  It  was  held  that  the  corporation 
merely  undertook  that  patients  received  in  the  hospital  should  have 
competent  medical  advice  and  assistance,  and  having  appointed  a  com- 
petent and  duly-qualified  medical  man,  they  were  not  liable  for  his 
negligence.  It  has  also  been  decided  in  Ireland  {Bunbar  v.  Ardee  Union, 
[1897]  2  Ir.  K.  76)  that  poor-law  guardians  are  not  answerable  in 
damages  in  their  corporate  capacity  for  injuries  caused  by  the  negligence 
of  their  officials  in  the  treatment  of  pauper  patients  in  workhouse 
hospitals, 

Exemptions  of  Hospitals. — Unless  wholly  self-supporting,  hospitals  are 
exempt  from  property  tax  and  inhabited  house  duty.  As  to  exemption 
from  land  tax,  see  Governors  of  St.  Thomas',  St.  Bartholomeiv' s,  and  Bride- 
well Hospitals  V.  Hidgell,  [1901]  1  K.  B.  364.  Eeceipts  for  donations  or 
subscriptions  to  hospitals  are  allowed  by  the  Inland  Eevenue  authorities 
to  be  given  unstamped.  Hospitals,  however,  have  no  general  exemp- 
tion from  the  payment  of  rates  {St.  Thomas'  Hospital  v.  Stratton,  1875, 
L.  E.  7  H.  L.  497). 

[Authorities. — Bristowe,  Legal  Handbook  for  Hospital  Authorities; 
Beven  on  Negligence  in  Law,  2nd  ed.] 

Hotchpot  (French,  hochepot ;  cp.  Old  Dutch,  hutspot  (Skeat)). — 
"  It  seemeth  that  this  word  is  in  English  a  pudding,  for  in  a  pudding  is 
not  commonly  one  thing  alone,  but  one  thing  with  other  things  together  " 
(Littleton,  Ten.  s.  267). 

By  what  Blackstone  calls  "  a  housewifely  metaphor,"  the  term  is  used 
in  law  to  signify  the  mingling  of  property  in  certain  cases,  in  which  a 
person  claiming  to  share  in  a  common  fund  is  bound,  as  a  condition  of 
so  doing,  to  bring  into  the  fund  other  property  deemed  in  law  to  have 
been  previously  advanced  to  him  in  anticipation  of  his  final  share  in  the 
fund.  Hotchpot  resembles  in  principle,  and  is  probably  related  in  origin 
to,  the  Collatio  Bonorum  of  Eoman  Law  {Dig.  37.  6,  and  5.  2.  25  pr.; 
Codex,  6.  20).  The  following  different  cases  of  hotchpot  are  known  to 
English  law. 

1.  At  Common  Law. — "Where  one  of  several  coparceners  has  had 
an  estate  given  unto  her  in  frankmarriage  (see  Erankmareiage)  by  her 
ancestor  ...  in  this  case,  if  lands  descend  from  the  same  ancestor  to 
her  and  her  sisters  in  fee-simple,  she  or  her  heirs  shall  have  no  share  in 
them  unless  they  will  agree  to  divide  the  lands  so  given  in  frankmarriage 
in  equal  proportions  with  the  rest  of  the  lands  so  descending  "  (Black. 
Com.,  2nd  ed.,  190).  This  principle  {maritagium  cadit  in  partem)  is 
referred  to  in  Bracton  and  in  Britton,  and  is  stated  by  Littleton  {Ten. 
s.  271)  to  have  existed  "  at  common  law  before  the  Statute  of  West- 
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minster  ii."  It  only  applied  subject  to  these  conditions — (a)  The  lands 
must  be  fee-simple,  devolving  on  coparceners  from  a  common  ancestor  ; 

(b)  the  settlement  must  be  by  the  ancestor  and  in   f rankmarriage ; 

(c)  hotchpot  was  not  compulsory,  but  a  condition  of  inheriting  as 
coparcener  (Littleton,  s.  273 ;  but  see  Britton,  iii.  8.  8).  This  form  of 
hotchpot  has  become  obsolete  in  practice,  but  still  exists  in  theory, 
since,  the  requisite  conditions  being  fulfilled,  gifts  of  frankmarriage  are 
still  perfectly  valid. 

2.  Bi/  Local  Custom. — In  three  cases,  associated  with  the  writ  de 
rationahili  ■pctrte  bononcm — (1)  in  the  province  of  York  (excepting  the 
diocese  of  Chester),  (2)  in  the  city  of  London,  and  (3)  in  some  parts  of 
Wales. 

As  regards  Wales,  there  is  no  authority  beyond  the  reference  in 
7  &  8  Will.  III.  c.  38.  As  regards  York  and  London,  the  customs  were 
expressly  saved  by  the  Statute  of  Distributions  (s.  4),  but,  together  with 
like  customs  "  in  certain  other  parts,"  were  finally  abolished  by  19  &  20 
Vict.  c.  94.  By  the  original  customs,  a  father  could  only  dispose  by  will 
of  part  of  his  personalty  ("  the  dead  man's  part "),  the  rest  ("  the 
orphanage  part ")  being  reserved  to  his  children  by  way  of  legitim. 
The  testamentary  restriction  was  abolished  by  4  &  5  Will.  &  Mary, 
c.  2  (York),  and  11  Geo.  I.  c.  18  (London),  but  the  customary  succession 
to  the  orphanage  part  remained.  A  child  claiming  to  share  in  the  latter 
had  to  bring  into  hotchpot  any  advancement  previously  received  from 
the  father.  The  customs  only  applied  to  legal  intestacies  (  Wilkinson  v. 
Atkinson,  1823,  1  Turn.  &  R  257).  "Advancement"  had  practically 
its  present  meaning.  It  was  confined  to  personalty  by  the  London 
custom,  but  by  the  York  custom  it  extended  to  realty,  and  indeed 
the  heir  at  common  law  (but  not  by  borough-English)  was  altogether 
excluded  from  sharing  in  the  orphanage  part.  It  was  doubtful  whether 
if  an  advancement  exceeded  the  child's  share  in  the  orphanage  part, 
the  excess  had  to  be  brought  into  hotchpot  with  the  dead  man's  part 
(Toller,  p.  398). 

3.  By  the  Statute  of  Distributions,  sec.  5,  it  is  enacted  that,  "  in  case 
any  child  other  than  the  heir-at-law,  who  shall  have  any  estate  by 
settlement  from  the  said  intestate,  or  shall  be  advanced  by  the  said 
intestate  in  his  lifetime  by  portion  not  equal  to  his  share  which  will  be 
due  to  the  other  children  by  such  distribution  as  aforesaid,  then  so  much 
of  the  surplusage  of  the  estate  of  such  intestate,  to  be  distributed  to  such 
child  or  children  as  shall  have  any  land  by  settlement  from  the  intestate 
or  were  advanced  in  the  lifetime  of  the  intestate,  as  shall  make  the 
estate  of  all  the  said  children  to  be  equal  as  near  as  can  be  estimated ; 
but  the  heir-at-law,  notwithstanding  any  land  that  he  shall  have  by 
descent  or  otherwise  from  the  intestate  is  to  have  an  equal  part  in  the 
distribution  with  the  rest  of  the  children  without  any  consideration  of 
the  value  of  the  land  which  he  hath  by  descent  or  otherwise  from  the 
intestate." 

According  to  Lord  Kaymond  (2  P.  Wms.  443 ;  24  E.  K.  803),  the  pro- 
provision  is  grounded  on  "  the  most  just  rule,  equality,  equity ; "  and  Lord 
Kenyon  (2  P.  Wms.  357 ;  24  E.  E.  763)  says  that  it  was  adopted  from 
the  custom  of  London.  The  following  are  the  chief  points  to  be  noted : — 
(ft)  There  must  {semble)  be  an  actual  legal  intestacy  (Walton  v.  Walton, 
1807,  14  Ves.  324;  33  E.  R  543;  but  consider  Rarte  v.  Meredith,  1884, 
13  L.  R  Ir.  341,  and  Stewart  v.  Steioart,  1880,  15  Ch.  D.  543);  [but 
"actual  intestacy"  seems  to  be  somewhat  impugned,  and  it  has  been 
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decided  that  where  a  will  was  wholly  inoperative  the  executor  and 
residuary  legatee  having  predeceased  the  testator,  sec.  5  applied  {In  re 
Ford,  [1902]  1  Ch.  218;  2  Ch.  605)];  (h)  the  persons  advanced  must  be 
children,  or  else  remoter  issue  taking  by  representation,  [and  although 
nephews  take  a  share  as  legally  representing  their  father,  they  are  not 
bound  to  bring  into  account  advances  made  to  him  {In  re  Gist,  [1906] 

1  Ch.  68,  2  Ch.  280)] ;  (c)  the  hotchpot  is  only  in  favour  of  other  children, 
not  of  the  widow  {Kircudbright  v.  Kircudbright,  1802,  8  Ves.  51 ;  32  E.  li. 
269;  6  E.  R.  216);  [{d)  advances  are  chargeable  with  interest  at  3  per 
cent,  from  the  testator's  death  {In  re  Whiteford,  [1903]  1  Ch.  889)];  {e) 
the  "advancement"  must  consist  either  of  an  interest  in  land  "by 
settlement  from  the  intestate  "  or  of  a  portion  (see  Portion)  of  personal!} 
of  considerable  amount  (not  mere  trivial  presents)  paid  to  "  establish  the 
child  in  life  or  to  make  a  provision  for  him  "  (Jessel,  M.R.,  in  Taylor  v. 
Taylor,  1875,  L.  R.  20  Eq.  155),  and  not  merely  to  meet  current  expenses 
of  maintenance  or  education  (Bac.  Abr.,  "  Exors."  K.).  This  includes  con- 
tingent benefits  if  the  contingency  has  happened,  or,  in  any  case,  if  capable 
of  valuation  and  so  limited  as  to  happen  within  a  reasonable  time.  An 
advancement  by  marriage  settlement  must  be  estimated  on  the  whole 
fund  settled  {Weyland  v.  Weyland,  1742,  2  Atk.  635;  26  E.  R.  777). 
(/)  The  advancement  must  be  made  by  a  complete  divesting  act  of  the 
father  {Holt  v.  Frederick,  1726,  2  P.  Wms.  357;  24  E.  R.  763)  in  his  lifetime 
and  otherwise  than  by  will.  It  need  not,  however,  take  effect  during  the 
father's  lifetime  {Fdiuards  v.  Freeman,  1727,  2  P.  Wms.  pp.  435,  440,  and 
446  ;  24  E.  R.  803).  [The  provision  only  applies  to  distribution  of  the 
estate  of  intestate  fathers,  and  not  to  the  estate  of  intestate  mothers 
{Holt  V.  Frederick,  supra;  Bennet  v.  Bemiet,  1879,  10  Ch.  D.  474).] 
{g)  "  It  is  left  to  the  election  of  the  child  whether  he  will  collate  or  not " 
{ibid.  p.  449);  {h)  the  heir-at-law  need  not  bring  into  hotchpot  land 
coming  to  him  "  by  descent  or  otherwise  from  the  intestate,"  although 
he  is  accountable  for  advancements  of  personalty  {PhineyY.  Phiney,  1708, 

2  Vern.  638 ;  23  E.  R.  1018).  This  extends  to  heirs  in  borough-English 
{Lutivijche  V.  Lutwyche,  1735,  Ca.  temjo.  Talbot,  279 ;  25  E.  R.  775)  and  to 
coparceners  (Burn,  Feci.  La%v,  iv.  532). 

4.  By  Express  Direction. — A  "hotchpot  clause"  expressly  directing 
property  under  certain  circumstances  to  be  brought  into  hotchpot  as  a 
condition  of  sharing  in  a  settled  fund,  is  commonly  inserted  by  convey- 
ancers in  settlements  and  wills.  There  are  three  chief  classes  of  cases 
in  which  this  is  done,  i.e.  (1)  to  bring  shares  appointed  under  a  special 
power  of  appointment  or  portioning  into  hotchpot  with  the  unappointed 
fund — this  is  a  "usual"  clause  {Allovjay  v.  Alloway,  1843,  4  Dr.  &  War. 
380  ;  65  R.  R.  717) ;  (2)  in  direct  gifts  to  a  class,  some  of  whom  may  have 
received  advancements  by  way  of  portions  (cp.  Stewart  v.  Stewart,  1880, 
15  Ch.  D.  539;  In  re  Cosier,  [1897]  1  Ch.  325);  (3)  in  similar  cases  to 
the  last,  but  where  the  advancements  have  been  from  extraneous  sonrces, 
and  not  by  way  of  portions  (cp.  Stares  v.  Penton,  1867,  L.  R.  4  Eq.  40; 
Middleton  v.  Windross,  1873,  L.  R.  16  Eq.  212). 

5.  In  Equity. — Co-sureties  claiming  contribution  "  must  bring  into 
hotchpot  every  benefit  received"  {Steel  v.  Dixon,  1881,  17  Ch.  D.  825; 
Berridge  v.  Berridge,  1890,  44  Ch.  D.  168;  In  re  Denton,  [1903]  2  Ch. 
670). 

[Authorities.— {I)  Bracton,  De  Leg.,  ff.  22,  77,  and  4286,  Britton,  iii. 
8.  8 ;  Littleton,  Tenures,  sees.  266-275,  and  Coke's  Commentary,  ibid. ; 
Cowell's  Interpreter,  art.  "  Hotchpot ; "  Termes  de  la  Ley,  ibid. ;  Black. 
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Com.  2nd  ed.,  pp.  190  et  seq.  (2)  Toller,  Uxors.,  bk.  iii.  ch.  6  ;  Burn's  JSccl. 
Law,  9tli  ed.,  iv.  pp.  564  et  seq.  (3)  Toller,  ibid.,  ch.  6 ;  Williams'  Uxors., 
Ft  III.,  bk.  iv.  ch.  i.  s.  3  ;  the  judgments  in  Edwards  v.  Freeman,  2  P.  Wras. 
435.  (4)  Farwell  on  Poiuers,  ch.  viii.  (see  Settlements,  Hotchpot  clauses). 
(5)  De  Colyar  on  Guarantees,  p.  361.] 

Hotel. — The  word  " hotel "  is  not  used  in  the  sense  of  the  old 
word  "  hostel,"  which  is  a  synonym  for  what  is  now  termed  an  Inn.  The 
modern  word  is  introduced  from  the  French,  and  rather  implies  a  house 
to  which  people  resort  for  lodgings  {Smith  v.  Scott,  1832,  9  Bing.  14; 
Stroud's  Jud.  Diet.,  s.v.  "Hotel."  See  Inn;  Innkeeper.  Large  hotels 
come  within  the  definition  of  public  buildings  in  the  London  Building 
Act,  1894,  57  &  58  Vict.  c.  213,  s.  5  (27);  and  see  London  County 
Council  V.  Boivton,  1897,  14  T.  L.  E.  113. 

Hour.— See  Time. 

House. — For  meaning  of  this  word  in  a  covenant  not  to  build 
more  than  one  house  on  a  site,  see  Flat,  ante,  p.  124. 

House  Agent. — See  Estate  and  House  Agent. 

Housebote.— See  Estovers. 

Housebreaking".— See  Burglary. 

House  Duty.— See  House  Tax. 

Householder. — See  Compound  Householder;  Franchise 
(Electoral). 

House  of  Commons. — This  article  deals  solely  with  the 
procedure  and  privileges  of  the  House.  For  qualifications  for  member- 
ship and  for  the  right  to  vote  at  a  parliamentary  election,  see  Par- 
liament; Franchise  (Electoral). 

The  House  of  Commons  consists  of  670  members,  of  whom  495  are 
returned  by  England  and  Wales,  72  by  Scotland,  103  by  Ireland.  The 
number  was  increased  from  658  to  670  by  48  &  49  Vict.  c.  23. 

(i.)  Officers  of  the  House. — The  Speaker. — When  a  new  Parliament 
meets,  the  Commons,  having  assembled  in  their  House,  are  summoned 
to  the  bar  of  the  House  of  Lords,  and  are  told  that  before  being  informed 
of  the  causes  of  His  Majesty  calling  the  Parliament,  members  of  both 
Houses  must  be  sworn  and  a  Speaker  chosen  by  the  Commons.  The 
Speaker,  when  chosen,  proceeds,  usually  on  the  following  day,  to  the 
bar  of  the  Lords'  House,  accompanied  by  members  of  the  House  of 
Commons,  announces  his  election,  and  submits  himself  to  His  Majesty's 
approbation.  When  approved,  he  claims  the  privileges  of  the  Commons 
(see  infra).  These  granted,  the  Speaker  and  the  Commons  return  to 
the  House  and  take  the  oath  or  make  affirmation.  On  a  subsequent 
day  the  King  announces  in  a  Speech  from  the  Throne,  or  by  commission, 
the  causes  of  summons,  and  the  business  of  the  session  begins.  (See 
Oath,  Parliamentary.) 

For  the  position  and  duties  of  the  Speaker,  see  Speaker. 
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Deputy  Sijeaker. — On  the  request  of  the  Speaker,  the  Chah-man  or 
Deputy  Chairman  of  Ways  and  Means  may  take  his  place  as  Deputy 
Speaker,  and  his  acts  are  made  valid  by  18  &  19  Vict.  c.  81. 

Chairman  of  Ways  and  Means. — When  the  House  goes  into  Com- 
mittee the  Speaker  leaves  the  chair,  and  the  Chairman  of  Ways  and 
Means  presides.  Though  nominally  Chairman  of  the  Committee  of 
Ways  and  Means,  this  officer,  who  is  a  member  of  the  House  chosen 
at  the  commencement  of  each  Parliament,  presides  over  all  Committees 
of  the  whole  House.  In  his  absence  from  unavoidable  cause  (of 
which  the  House  is  informed  by  the  clerk  at  the  table)  his  place  is 
taken  by  a  Deputy  Chairman,  chosen  at  the  same  time  as  himself.  The 
Chairman  and  Deputy  Chairman  are  able  to  exercise  all  the  powers  of 
the  Speaker  when  the  Speaker  is  unable  to  take  his  place  in  the  House. 
They  also  can  put  in  force  the  rules  respecting  closure  of  debate. 

If  Chairman  and  Deputy  Chairman  should  both  be  absent,  a  temporary 
chairman,  taken  from  a  panel  of  live  members  nominated  at  the  com- 
mencement of  each  session  by  the  Speaker,  may  preside  over  Committees 
of  the  whole  House,  but  without  any  powers  in  respect  of  the  closure 
{Com.  Journ.,  151,  p.  47). 

Clerh  of  the  House. — Technically,  "  under  clerk  of  the  Parliaments  in 
attendance  on  the  Commons"  is  appointed  for  life  by  letters  patent. 
He  records  the  proceedings  and  signs  the  orders  of  the  House,  and 
indorses  bills  to  be  sent  to  the  Lords.  His  two  assistants  are  appointed 
by  the  Crown  on  the  nomination  of  the  Speaker,  and  are  removable  on 
address  of  the  House.  He  is  responsible  for  the  Journals  of  the  House, 
which  are  made  up  from  the  votes  and  proceedings  printed  for  the  use 
of  members  every  day,  after  being  first  passed  by  Mr.  Speaker.  They 
record  business  transacted,  not  speeches  made.  Whether  they  are 
records  in  the  judicial  sense  of  the  word  has  been  doubted,  but  may 
probably  be  decided  in  the  negative  (Anson,  Parliament,  174). 

Serjeant-at-Arins.—A^'gomXjQdi  by  the  Crown  by  letters  patent  to 
attend  on  His  Majesty  when  there  is  no  Parliament,  and  on  the  Speaker 
when  a  Parliament  is  sitting.  He  attends  the  Speaker  with  the  mace, 
and  is  the  officer  of  the  House  to  keep  order  within  and  to  execute  the 
Speaker's  warrants  outside.     He  is  assisted  by  a  deputy  Serjeant. 

(ii.)  Procedure  of  the  House. — The  course  of  business  of  the 
House  is  regulated  by  its  own  orders,  recorded  in  the  Journals.  These 
orders  are  of  three  kinds : — 

Standing  Orders,  which  are  permanent  and  cannot  be  altered,  nor, 
except  for  special  reasons,  suspended,  without  due  notice ; 

Sessional  Orders,  renewed  at  the  commencement  of  every  session  at 
the  pleasure  of  the  House  (May,  144) ; 

liesolutions,  which  though  not  passed  for  any  specified  time  nor 
declared  to  be  Standing  Orders,  are  in  many  cases  observed  as  cus- 
tomary rules.  May,  pp.  148, 149,  gives  illustrations  of  resolutions  which 
are  and  of  resolutions  which  are  not  permanent. 

Daily  Business. — The  hours  of  meeting  are  regulated  by  the  Standing 
Orders  (May,  Pari.  Pract.,  823,  Appendix).  The  House  meets  at  2.45  p.m. 
on  every  week-day,  except  Friday,  when  it  meets  at  noon,  and  Saturday, 
when  it  does  not  meet  except  by  special  order.  Forty  members  must 
be  present  before  the  Speaker  can  take  the  chair.  If  forty  have  not 
assembled  before  4  p.m.,  the  House  is  adjourned  until  the  next  day  of 
sitting.  The  order  of  business  (see  Standing  Orders  ;  May,  228,  229 ; 
Anson,  245)   is   as  follows: — (1)  Private  business  (see   Private  Bill 


HOUSE  OF  COMMONS  617 

Legislation).  (2)  Public  2^etitions  (see  Petitions).  (3)  Notices  of 
motion,  i.e.  announcements  by  members  of  an  intention  to  propose  a 
question  to  the  House  (for  the  form  of  doing  this  and  the  mode  in 
which  priority  is  secured,  see  May,  228).  (4)  Unojyposed  returns,  i.e. 
motions  for  accounts  or  papers  to  be  supplied  to  the  House.  (5)  Motions 
for  leave  of^  absence.  A  member  is  supposed  to  be  always  present  when 
the  House  is  sitting.  If,  therefore,  he  wishes  to  be  absent  for  some  time 
he  ought  to  obtain  leave  of  absence,  but  this  practice  is  rarely  observed 
(Anson,  Parliament,  247).  (6)  Questions.  These  may  be  addressed,  after 
notice,  to  ministers,  concerning  the  business  of  their  departments,  or  to 
members,  concerning  business  of  the  House  on  which  they  may  be 
engaged.  The  Speaker  can  rule  out  or  modify  a  question,  or  the  person 
to  whom  it  is  addressed  may  refuse  to  answer  it.  If  a  member  desires 
an  oral  answer  to  his  question  he  must  secure  its  appearance  on  the 
notice  paper  at  least  a  day  before  it  is  asked,  and  must  mark  it  with  an 
asterisk.  If  his  question  is  not  so  marked,  or  if  he  fails  to  ask  it,  or  if 
it  be  not  reached  by  3.45  p.m.,  he  receives  a  printed  answer  circulated 
with  the  "  votes  "  or  papers  recording  the  business  of  one  day  and  the 
agenda  of  the  next,  which  are  daily  circulated  among  members  (May, 
243).  (7)  Orders  of  the  day.  These  are  matters  which  the  House  has 
ordered  to  be  discussed  on  a  given  day.  They  may  be  preceded  by 
motions  respecting  the  business  of  the  House  which  Government  thinks 
it  necessary  to  introduce.  Government  business  takes  precedence  at 
every  sitting  except  after  a  quarter  past  eight  on  Tuesdays  and 
Wednesdays,  and  at  the  sitting  on  Friday.  From  8.15  to  11,  and  for 
the  whole  of  the  Friday  sitting  the  private  member  can  move  resolu- 
tions or  introduce  bills,  obtaining  the  opportunity  of  so  doing  if  he  is 
successful  in  balloting  for  a  place.  But  after  Easter,  the  whole  of 
Tuesday  is  taken  by  the  Government,  and  after  Whitsuntide  the  whole 
of  Wednesday,  and  all  Fridays  except  the  third  and  fourth  after 
Whitsunday. 

This  arrangement  is  now  fixed  by  Standing  Order,  and  saves  the 
Government  from  the  necessity  of  taking  a  special  vote  to  secure  the 
time  which  it  requires.  On  Thursday  the  first  order  is  the  Committee 
of  Supply  or  Ways  and  Means. 

Every  matter  determined  by  the  House  is  presented  for  determina- 
tion in  the  form  of  a  question.  An  assent  to  the  question  is  either  an 
order  or  a  resolution.  An  order  is  a  substantive  direction ;  a  resolution 
is  an  expression  of  intention  or  of  opinion. 

When  a  proposal  for  legislation  is  presented  to  the  House  it  takes 
the  form  of  a  bill.  Since  the  reign  of  Henry  vi.  the  bill  has  contained 
the  law  which  the  Commons  want  in  the  form  in  which  they  want 
it.  At  an  earlier  date  it  merely  contained  a  petition  for  legislation 
(Anson,  Parliament,  239).  Only  Public  bills  are  here  dealt  with. 
Money  bills  will  follow.  Private  bills  and  provisional  orders  are  dealt 
with  under  their  respective  headings.  The  stages  are  these:  Notice  is 
given  {vide  siqjra),  and  on  the  day  fixed,  at  the  commencement  of  public 
business,  leave  is  asked  to  introduce  the  bill.  This  is  given,  usually, 
though  not  always,  without  discussion.  The  bill  is  then  presented  at  the 
bar  of  the  House  by  the  mover,  who,  when  called  up  by  the  Speaker, 
delivers  the  bill  to  the  clerk  at  the  table.  The  question  that  the  bill  be 
no  IV  read  a  first  time  is  put  without  amendment  or  debate. 

An  order  is  then  made  for  the  second  reading  on  a  day  named,  and  at 
that  stage  the  principle  of  the  bill  is  discussed.     The  second  reading 
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may  be  opposed  (1)  by  a  simple  negative ;  (2)  by  moving  the  previous 
question — both  these  methods,  if  successful,  would  still  leave  the  bill 
on  the  notice  paper  and  capable  of  being  revived  later  in  the  session ; 
(3)  by  a  motion  that  the  bill  be  read  a  second  time  that  day  six  months, 
or  at  some  date  when  Parliament  is  sure  not  to  be  sitting ;  (4)  by  moving 
its  rejection,  a  method  not  now  resorted  to;  (5)  by  moving,  as  an 
amendment  to  the  question  that  the  bill  be  read  a  second  time,  a 
resolution  declaring  some  principle  adverse  to  the  bill. 

If  the  bill  is,  on  question  put,  read  a  second  time,  it  stands  com- 
mitted to  one  of  the  Standing  Committee  to  question  "  that  this  bill  be 
committed.''  The  bill,  if  not  a  bill  for  imposing  taxes,  or  for  appro- 
priating to  specified  purposes  supply  granted  to  the  Crown,  or  a  bill 
for  confirming  Provisional  Orders,  stands  committed  to  one  of  four 
Standing  Committees.  If  it  is  a  bill  of  the  sort  described,  or  if  the 
House  so  determine,  it  stands  committed  to  a  Committee  of  the  whole 
House  (Standing  Order  46). 

Before  the  bill  goes  to  a  Committee  it  is  open  to  move  to  give 
Instructions  to  the  Committee,  which  may  enable  provisions  to  be  intro- 
duced not  strictly  relevant,  and  so  not  capable  of  being  introduced  by 
amendment  (May,  478 ;  Hansard,  4,  series  xii.  205).  When  this  point 
has  been  settled,  and  if  the  bill  stands  committed  to  a  Committee  of  the 
whole  House,  the  House  resolves  itself  into  Committee,  the  Speaker  puts 
the  question  '•'  that  I  do  leave  the  chair,"  and  the  Chairman  of  Committees 
presides.  Whether  the  bill  goes  to  a  Standing  Committee  or  to  a 
Committee  of  the  whole  House,  it  is  discussed  clause  by  clause,  members 
may  speak  more  than  once  to  the  same  question,  and  amendments  are 
made,  and  after  all  the  clauses  are  considered,  new  clauses  may  be  pro- 
posed. (For  the  form  of  amendments  and  rules  respecting  them,  see 
May,  289,  484.)  At  the  end  of  each  sitting  the  Chairman  is  instructed 
to  report  progress  and  ask  leave  to  sit  again.  When  the  bill  has  been 
fully  considered,  the  Chairman  is  instructed  "to  report  the  bill,  with 
amendments,  to  the  House."  During  the  discussion  the  rules  respecting 
order  in  debate  and  the  use  of  the  closure  may  apply. 

If  the  bill  has  been  amended  in  Committee,  the  Report  of  the  bill  is 
considered  by  the  House,  further  amendments  may  be  made  and  new 
clauses  added.  Tlie  bill  may  be  recommitted  and  reported  again. 
When  no  amendments  are  made  in  Committee,  or  when  the  report  of 
an  amended  bill  has  been  considered,  the  bill  is  usually  read  a  third 
time  at  once  and  ordered  to  be  sent  up  to  the  House  of  Lords,  with 
the  words  indorsed  "soit  bailie  aux  seigneurs."  The  bill  is  taken  to 
the  House  of  Lords  by  the  clerk.  If  the  Lords  amend  the  bill  it  is 
returned,  but  not  otherwise.  When  it  comes  back  amended  a  day  is 
fixed  for  considering  the  Lords'  amendments.  Whether  these  are 
agreed  to  or  not,  the  bill  is  returned  with  a  corresponding  message. 
If  the  Houses  disagree,  there  are  various  modes  in  which  an  agreement 
may  be  effected  (Anson,  258;  May,  508).  If  they  fail  to  agree  the 
bill  is  lost. 

Committees. — For  the  purposes  of  the  puUic  business  of  the  House 
there  are  Committees  of  three  sorts — Committees  of  the  whole  House, 
Standing  Committees,  Select  Committees. 

{a)  Coramittees  of  the  whole  House  are  appointed  by  resolutions  that 
the  House  will,  at  a  time  fixed,  resolve  itself  into  Committee  for  a 
particular  purpose.  Such  are  the  Committees  appointed  to  consider 
the  details  of  a  bill.     When  this  is  an  order  of  the  day,  the  Speaker 
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leaves  the  chair  without  questions  put,  except  is  certain  cases.  These 
arise  when  the  Committee  is  to  consider — a  message  from  the  Crown, 
or  the  East  India  Eevenue  Accounts,  or  on  first  going  into  Committee 
of  Supply  on  Army,  Navy,  or  Civil  Service  Estimates,  or  on  a  Vote  of 
Credit.  In  such  cases  discussion  may  take  place  on  amendment,  question, 
or  instruction,  relating  to  the  matter  with  which  the  Committee  is  to 
deal  (Standing  Order  17). 

Grants  of  supply  to  the  Crown  and  the  provision  for  that  supply 
must  originate  in  resolutions  passed  in  Committee;  and  the  House 
therefore  sets  up  two  Committees,  of  Supply  and  of  Ways  and  Means, 
at  the  commencement  of  every  session,  so  soon  as  it  has  agreed  to  an 
Address  in  answer  to  the  Speech  from  the  Throne  (see  Parliament). 
The  Committee  of  Supply  deals  with  motions  made  by  ministers  of 
the  Crown  that  sums  specified  should  be  granted  to  the  Crown.  The 
Conmiittee  of  Ways  and  Means  votes  money  from  the  proceeds  of 
taxation  which  have  passed  into  the  Consolidated  Fund,  receives  the 
financial  statement  or  Budget  from  the  Chancellor  of  the  Exchequer, 
and  considers  all  proposals  for  taxation  which  are  directed  to  an 
immediate  source  of  revenue  (May,  624  et  seq.).  Eesolutions  passed  in 
Committee  of  Supply  are  reported  to  the  House,  when  amendments  may 
be  moved  in  reduction  of  the  proposed  grant.  Subject  to  this  the 
House  agrees  with  the  resolution  of  the  Committee,  and  the  matter 
is  at  an  end.  The  resolutions  of  the  Committee  of  Ways  and  Means 
are  first  submitted  to  the  House  for  its  agreement,  and  then  form  the 
subject  of  a  bill  which  empowers  the  Treasury  to  obtain  from  the  Con- 
solidated Fund  the  money  voted  in  Committee  of  Supply  for  the  services 
of  the  year.  These  bills  are  subsequently  embodied  in  the  Appro- 
priation Bill  which  enacts  the  application  of  each  grant  voted  during 
the  session  to  the  service  for  which  it  was  voted  in  Committee  of 
Supply. 

Supply  takes  precedence,  as  first  order  of  the  day,  on  every  Thursday, 
unless  the  House,  on  the  motion  of  a  minister,  order  otherwise;  and  twenty 
days  before  the  5th  of  August  are  allowed  for  considering  the  Estimates 
for  Army,  Navy,  and  Civil  Service.  Three  additional  days  may  be  allowed 
for  this  purpose  on  motion  made ;  but,  otherwise,  on  the  last  but  one  of 
the  allotted  days,  at  10  p.m.  the  Chairman  of  Committees  puts  every 
question  necessary  to  dispose  of  all  the  outstanding  votes;  and  at  10  p.m. 
on  the  last  of  the  allotted  days,  the  Speaker  puts  every  question  necessary 
to  the  report  to  the  House  of  all  the  votes  in  supply.  The  material  is 
thus  provided  for  the  Appropriation  Bill. 

The  old  rule  that  "  grievances  precede  supply,"  by  which  any  topic 
might  be  discussed  as  an  amendment  to  the  question  put,  that  "Mr. 
Speaker  do  now  leave  the  chair,"  is  practically  superseded  by  Standing 
Order  17  referred  to  above.  (For  the  procedure  of  these  Committees 
generally,  see  May,  ch.  xxii.) 

The  Commons  claim  an  exclusive  right  to  deal  with  grants  of  money 
to  the  Crown,  and  with  the  imposition  of  charges  on  the  subject,  and  do 
not  admit  the  right  of  the  Lords  to  amend  bills  relating  to  these  subjects 
(May,  574). 

(h)  Standing  Committees  are  four  in  number,  each  consists  of  not 
more  than  eighty  nor  less  than  sixty  members.  These  are  chosen  by  the 
Committee  of  Selection,  except  that  one  Committee  is  to  deal  with  all 
matters  relating  exclusively  to  Scotland,  and  consists  of  all  the  members 
sitting  for  Scotch  constituencies  and  not  more  than  fifteen  others ;  and 
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that  the  Committee  in  the  case  of  bills  relating  exclusively  to  Wales  and 
Monmouthshire  is  to  contain  all  the  members  sittings  for  constituencies 
in  those  parts  of  the  United  Kingdom. 

The  Standing  Orders  as  to  irrelevance,  repetition,  and  the  use  of  the 
closure,  apply  to  these  Committees,  and  all  the  powers  of  the  Chairman 
of  Ways  and  Means  in  relation  to  these  are  given  to  the  Chairman  of  a 
Standing  Committee. 

The  Committees  themselves  are  nominated  by  the  Committee  of 
Selection,  which  also  nominates  a  Chairman's  panel  of  not  less  than  four 
or  more  than  eight,  who  choose  from  among  themselves  the  Chairman 
of  each  Committee  (Standing  Orders,  46-50). 

(c)  Select  Committees  are  appointed  to  conduct  an  inquiry,  or  to  consider 
the  provisions  of  a  bill,  and  to  report  to  the  House ;  unless  by  leave  of 
House  they  are  not  to  consist  of  more  than  fifteen  (see  Standing  Orders, 
66-76  ;  and  May,  ch.  xv.). 

(iii.)  Privileges. — Certain  privileges  of  the  House  are  demanded  and 
granted  at  the  commencement  of  every  Parliament  by  the  Speaker. 
These  are — (1)  That  their  persons  may  be  free  from  arrest.  This  privilege 
formerly  extended  to  the  estates  and  the  servants  of  members.  The  first 
ceased  to  be  demanded  in  1857,  the  second  in  1892.  This  privilege  has 
been  narrowed  by  successive  statutes  to  personal  freedom  from  arrest 
during  and  for  forty  days  before  and  after  a  session  of  Parliament 
{Buncombes  Case,  1847,  1  Ex.  Rep.  430). 

(2)  Freedom  of  speech.  This  right,  which  was  directly  infringed  by 
the  Tudors  and  Stuarts  and  indirectly  by  George  ill.,  has  been  long 
undisputed.  It  affects  the  presence  of  strangers,  who  may  be  ordered 
to  withdraw  by  the  Speaker  or  Chairman,  or  by  vote,  on  motion  of  a 
member,  taken  without  debate  or  amendment  (Hansard,  3rd  series,  224, 
p.  56).  It  also  makes  the  publication  of  debates  depend  on  the  goodwill 
of  the  House. 

(3)  Freedom  of  access  to  the  Sovereign.  This  is  enjoyed  by  the 
House  collectively  if  it  desires  to  present  an  address  to  the  King. 

(4)  That  the  best  construction  may  be  placed  on  their  proceedings. 
But  there  are  important  customary  privileges  which  the  Speaker 

does  not  demand. 

One  of  these  is  the  right  to  insist  that  every  constituency  is  repre- 
sented, and  that  persons  disqualified  for  membership  do  not  sit  and  vote. 
Thus  the  Speaker  has  power,  by  order  of  the  House  in  session,  and  by 
statute  in  certain  cases  out  of  session,  to  direct  the  clerk  of  the  Crown 
in  Chancery,  by  his  warrant,  to  issue  a  writ  to  fill  a  seat  which  has 
fallen  vacant.  And  the  House,  although  it  has  ceased  to  determine  the 
rights  of  the  parties  in  controverted  elections,  will  declare  a  seat  to 
be  vacant  if  an  unqualified  person  has  been  returned  and  no  petition 
presented  (May,  618). 

The  House  can  also  protect  its  character  by  the  expulsion  of  members 
who  have  shown  themselves  unworthy,  though  it  cannot  prevent  their 
re-election  (May,  54;  Anson,  167). 

It  may  also  assert  its  dignity  by  inflicting  punishment  for  disrepect, 
either  to  individual  members  of  the  House  as  such,  or  to  the  House 
collectively ;  and  it  may  do  this  by  reprimand,  by  fine,  or  by  imprison- 
ment, employing  the  serjeant-at-arms  to  bring  the  offender  into  its 
presence  (May,  ch.  iii. ;  Anson,  172). 

The  exercise  of  these  rights  has  from  time  to  time  brought  the  House 
into  collision  with  the  Courts  of  law,  and  the  House  has  claimed  to  define 
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the  extent  of  its  privileges  by  resolution.     The  leading  cases  are  Ashhy 
V.  White,  1704,  1  Smith,  L.  C.  254;  Stockdale  v.  Hansard,  1839,  9  Ad  & 
E.  203 ;  Bradlaugh  v.  Gossett,  1883,  10  Q.  B.  D.  281. 
The  result  seems  to  establish  two  principles : — 

(1)  That  while  Courts  of  law  will  not  interfere  with  any  questions 
of  right  exercisable  within  the  House  itself  or  concerning  the  procedure 
of  the  House,  they  will  not  allow  a  claim  of  privilege  to  hinder  them 
from  discussing  rights  exercisable  outside  the  House  and  independent  of 
it  {Stockdale  v.  Hansard,  1839,  9  Ad.  &  E.  203 ;  Bradlaugh  v.  Gossett 
1883,  10  Q.  B.  D.  281). 

(2)  That  where  a  man  is  committed  to  prison  for  contempt  of  the 
House  and  on  the  return  to  a  writ  of  Habeas  Corpus  such  contempt  is 
alleged  as  the  cause  of  commitment,  a  Court  of  law  will  accept  such  a 
return  without  further  inquiry,  though  if  a  cause  were  alleged  mani- 
festly arbitrary  and  unjust,  a  Court  might  deal  with  the  matter  "as 
justice  might  require"  {Burdett  v.  Abhott,  1811,  14  East,  150;  12  E.  R. 
450 ;  and  see  Pattys  Cases,  2  Raym.  (Ld.)  1105). 

[Authorities. — The  books  referred  to  are  May,  Parliamentary  Practice, 
10th  ed.,  and  Anson,  Law  and  Custom  of  the  Constitution,  i.  "Parliament," 
3rd  ed.,  but  the  procedure  of  the  House  of  Commons  is  to  be  found 
most  concisely  and  completely  in  the  Manual  of  Procedure  prepared 
by  Sir  Courteney  Ilbert,  the  Clerk  of  the  House,  for  the  use  of 
members. 

House  of  Correction. — See  Correction,  House  of. 

House  of  Lords. — The  House  of  Lords,  as  at  present  exist- 
ing, is  composed  of  members  who  sit  in  virtue  of  various  qualifications — 
some  because  a  remote  ancestor  was  summoned  to  Parliament  by  the 
Sovereign  and  sat  in  obedience  to  the  summons,  others  by  reason  of 
letters  patent  to  themselves  or  to  one  of  their  ancestors,  others  again 
by  force  of  particular  statutes. 

The  foundation  of  the  House  of  Lords  lies  in  the  baronage  of  England. 
In  the  earliest  days  after  the  Conquest  persons  holding  of  the  King  by 
barony  were  peers  of  the  King's  court  {Curia  Regis),  the  expression 
"  Peer  of  the  Realm  "  or  "  Peer  of  the  Land  "  not  apparently  having  been 
in  use  in  England  before  the  year  1322.  It  was  also  in  the  King's 
power  to  summon  experts  to  his  court  for  certain  purposes,  chief  among 
whom,  as  the  various  Courts  of  Justice  became  separately  established, 
were  the  judges. 

The  word  "Parliament"  appears  to  have  been  first  adopted  in 
England,  in  relation  to  English  affairs,  in  the  third  year  of  the  reign  of 
Edward  I.  (Westm.  1,  Preamble),  after  which  time  there  is  frequent 
mention  of  the  King  in  his  Council  in  his  Parliament,  which  was  the 
equivalent  of  the  earlier  Common  Council  of  the  Realm. 

Apart  from  the  Council,  the  persons  who  received  individual  sum- 
monses to  attend  Parliament  were  usually  the  archbishops,  the  bishops, 
the  earls,  some  of  the  abbots  and  priors,  and  some  of  the  laymen 
commonly  described  as  barons. 

In  the  later  years  of  the  reign  of  Edward  iii.  and  the  earlier  years 
of  the  reign  of  Richard  ii.  the  number  of  barons  to  be  summoned  became 
approximately  fixed,  and  the  heir  male  or  the  husband  of  the  heir 
female  commonly  took  the  place  of  the  ancestor. 

The  archbishops  and  bishops,  as  well  as  the  abbots,  priors,  and  lay 
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barons  who  attended  Parliament,  were  all  called  peers  of  the  realm,  and 
in  the  reign  of  Richard  ii.  the  spiritual  lords  of  Parliament  asserted 
their  claim  to  be  peers  on  the  sole  ground  that  they  held  of  the  King 
by  barony  (3  Bot.  Pari,  236,  237). 

Earls,  though  originally  officers  having  a  certain  territorial  jurisdic- 
tion (and  that  even  before  the  Conquest),  had  been  created  by  charter 
or  letters  patent,  with  descent  of  inheritance,  as  early  as  the  reign  of 
Stephen,  but  Richard  ii.  was  the  first  to  create  a  baron  in  the  same  way 
(Pat.  11,  Ric.  II.  p.  1,  m.  12);  and  in  the  end  it  became  usual  to  create 
barons  as  well  as  other  peers  by  patent.  A  peer  of  England  so  created 
before  the  union  with  Scotland,  a  peer  of  Great  Britain  so  created  before 
the  union  with  Ireland,  and  a  peer  of  the  United  Kingdom  so  created 
since  the  union  with  Ireland,  has  always  had  a  dignity  capable  of 
devolution  only  in  accordance  with  the  terms  of  the  limitation  in  the 
patent  itself. 

The  succession  to  a  barony  not  created  by  letters  patent  depends  on 
a  different  principle.  "When  in  process  of  time  it  was  forgotten  that 
a  man  holding  by  barony  was  liable  to  a  summons  to  Parliament,  as 
one  of  his  feudal  burdens,  and  the  summons  came  to  be  regarded  as 
a  privilege  and  an  honour,  the  doctrine  grew  up  that  when  a  man  is 
summoned  and  sits  in  Parliament  "  thereby  his  blood  is  ennobled  to  him 
and  his  heirs  lineal,  and  thereupon  a  baron  is  called  a  Peer  of  Parlia- 
ment"  (Co.  Litt.  16&).  Out  of  this  in  later  times  (as  heirs  lineal  include 
females)  grew  the  doctrine  of  abeyance.     See  Barony. 

Spiritual  lords  in  the  end  ceased  to  be  recognised  as  peers,  partly 
because  in  cases  of  life  and  death  they  always  retired  before  a  vote  was 
given  in  the  House  of  Lords,  partly  because  on  this  account  not  one  of 
them  was  ever  summoned  to  the  Court  of  the  Lord  High  Steward, 
partly  because  not  one  of  them  was  ever  tried  by  the  peers  on  indict- 
ment for  treason  or  felony,  and  finally  in  consequence  of  a  resolution 
of  the  House  of  Lords  itself  that  they  are  only  lords  of  Parliament  and 
not  peers  (S.  0.,  H.  L.  "  Privilege,"  numbered  at  different  periods  44,  79, 
and  lastly  73).  The  abbots  and  priors  disappeared  with  the  dissolution 
of  the  monasteries. 

The  summons  of  the  archbishops  and  bishops  is  now  regulated  by 
statute,  and  the  number  of  lords  spiritual  in  the  House  of  Lords  cannot 
exceed  twenty-six.  When  a  vacancy  occurs  in  any  See  except  those  of 
Canterbury,  York,  London,  Durham,  or  Winchester,  the  bishop  appointed 
to  the  vacant  See  is  not  immediately  entitled  to  a  writ  of  summons, 
unless  he  has  been  translated  and  was  actually  sitting  as  a  lord  of 
Parliament  at  the  date  of  translation  (the  Bishoprics  Act,  1878,  s.  5). 
Ownig  to  foundations  or  reconstitutions  of  bishoprics  since  the  year 
1847  there  are  now  ten  bishops  without  seats,  and  waiting  their  turn 
for  a  writ  of  summons  according  to  seniority  (the  Ecclesiastical  Com- 
missioners Act,  1847,  s.  2;  the  Bishopric  of  St.  Albans  Act,  1875,  s.  7; 
the  Bishopric  of  Truro  Act,  1876,  s.  5 ;  the  Bishoprics  Act,  1878,  s.  5 ; 
the  Bishopric  of  Bristol  Act,  1884,  s.  2 ;  the  Bishoprics  of  Southwark 
and  Birmingham  Act,  1904). 

An  archbishop  or  bishop  may  resign,  and  in  that  case  his  See  may  be 
declared  vacant  and  the  vacancy  filled  up  as  if  he  were  dead.  If  it  be 
duly  certified  that  an  archbishop  or  bishop  is  incapacitated  by  mental 
infirmity,  a  coadjutor  may  be  appointed,  in  which  case  the  coadjutor 
bishop  does  not  acquire  any  title  to  sit  in  the  House  of  Lords  (Bishops 
Resignation  Act,  1869). 
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By  statute  (Appellate  Jurisdiction  Act,  1876,  ss.  6,  14)  every  Lord 
of  Appeal  in  Ordinary  (the  number  being  limited  to  four)  became 
entitled  to  a  seat  in  the  House  during  his  tenure  of  office,  and  afterwards 
(Appellate  Jurisdiction  Act,  1887,  s.  2)  for  life,  with  the  rank  of  baron. 
His  patent  is  not  in  the  same  form  as  that  of  a  baron  created  in  the 
ordinary  manner.  He  is  not  "created,"  but  only  "nominated  and 
appointed  to  be  a  Lord  of  Appeal  in  Ordinary  by  the  style  of  Baron  " 
(nominatim).  The  clause  rendering  investiture  unnecessary  (and  with 
it  the  word  "  ennobling  ")  is  omitted  (Pat.  54,  Vict.  p.  5,  m.  1). 

By  the  Union  with  Scotland  every  peer  of  Scotland  became  a  peer  of 
Great  Britain,  but  only  sixteen  peers  of  Scotland  could  sit  in  the  House 
of  Lords.  Those  sixteen  had  to  be  elected  as  representatives  by  the 
peers  of  Scotland  in  accordance  with  a  prescribed  course,  and  they  could 
sit  only  for  the  space  of  one  Parliament,  unless  re-elected  (the  Union 
with  Scotland  Act,  1706,  s.  1,  arts.  22  and  28;  the  Scottish  Kepresenta- 
tive  Peers  Act,  1707.  See  also  the  Kepresentative  Peers  (Scotland)  Act, 
1851).  For  the  details  of  the  course  pursued  in  the  election  of  the 
sixteen  peers  of  Scotland  on  the  19th  of  January  1906,  see  the  Pteturn 
to  the  Clerk  of  the  Parliaments  by  the  Lord  Clerk  Eegister  of  Scotland 
(H.  L.  Sess.,  1906,  No.  2).  The  Union  of  Great  Britain  with  Ireland, 
again,  had  the  effect  of  bringing  into  existence  in  the  United  Kingdom 
a  class  of  peers  who  are  not  members  of  the  House  of  Lords.  The 
principle  of  election  was  followed  as  in  the  case  of  Scotland.  The  peers 
of  Ireland  became  peers  of  the  United  Kingdom,  the  lords  temporal  of 
Ireland  electing  twenty-eight  representatives  to  sit  in  the  House  of 
Lords,  not  for  a  single  Parliament,  but  for  their  respective  lives  (the 
Union  with  Ireland  Act,  1800,  s.  1,  art.  4).  Under  certain  restrictions 
which  prevent  the  total  number  in  existence  from  exceeding  one 
hundred,  the  Crown  may  create  new  peers  of  Ireland,  but  not  new 
peers  of  Scotland ;  and  under  certain  restrictions  a  peer  of  Ireland,  but 
not  a  peer  of  Scotland,  may  be  elected  and  sit  in  the  House  of  Commons 
as  a  member  for  any  constituency  in  Great  Britain. 

A  member  of  the  House  of  Lords  cannot  sit  in  the  House  of  Commons. 
The  fact  of  succession  to  a  peerage  of  England,  or  of  Great  Britain,  or 
of  the  United  Kingdom,  disables  the  person  so  succeeding  from  being 
elected  to  or  from  sitting  or  voting  in  the  House  of  Commons.  "  When 
a  member"  of  the  House  of  Commons  "has  succeeded  to  a  peerage 
entitling  him  to  a  seat  in  the  House  of  Lords,  and  delays  or  refuses  to 
apply  for  a  writ  of  summons,  the  House  of  Commons  is  entitled,  and 
may,  in  the  interest  of  the  constituency,  be  bound  to  ascertain  the  fact 
of  the  succession "  (First  Eeport  from  Select  Committee  on  H.  C, 
Vacating  of  Seats,  1895,  No.  272.  See  also  the  Eeport  from  the  Select 
Committee  on  the  Earldom  of  Selborne,  1895,  No.  302). 

The  legislative  power  formerly  centred  in  the  Citria  Regis,  in  the 
King  and  his  baronage,  or  in  the  Common  Council  of  the  Eealm  (which 
did  not  include  the  Commons)  has  by  degrees  fallen  into  the  hands  of 
Parliament  in  the  modern  sense  of  the  term.  See  Parliament.  At 
present  the  assent  of  the  House  of  Lords  as  a  whole  {i.e.  of  a  majority) 
is  required  before  any  bill  can  become  law,  but  the  separate  assent  of 
the  lords  spiritual  as  an  estate  of  the  realm  is  not  required  (Keilw.  184&  ; 
Dy.  60;  2  Inst.  585 ;  Stat.  12  Car.  ii.  c.  1 ;  13  Car.  ii.  st.  1,  c.  7,  passed 
in  the  absence  of  the  spiritual  lords).  The  vote  of  any  member  of  the 
House  is  neither  of  greater  nor  of  less  value  than  that  of  any  other — 
the  votes  of  the  archbishops,  bishops,  barons,  and  earls,  of  the  viscounts, 
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the  first  of  whom  was  created  by  Henry  vi.  (Pat.  18,  Hen.  vi.  p.  2,  m.  21), 
of  the  marquesses,  the  first  of  whom  was  created  by  Eichard  ii.  {Uot. 
Chart,  9  &  10  Eic.  ii.  m.  13),  and  of  the  dukes,  the  first  of  whom 
(Duke  of  Cornwall)  was  created  by  Edward  iii.  {Eot.  Chart.,  11  Edw.  in. 
No.  60),  being  all  of  equal  weight;  but  precedence,  or  the  placing  of  the 
lords,  is  regulated  by  the  Statute  31  Hen.  viii.  c.  10. 

The  power  of  initiating  legislation,  which  in  the  early  days  of 
Parliaments  was  usually  exercised  by  the  Lords,  or  by  the  King  and 
the  Council,  now  belongs  equally  to  Lords  and  Commons,  with  certain 
well-defined  exceptions.  Bills  for  restitution  of  honours  or  in  blood  are 
introduced  into  the  House  of  Lords  by  command  of  the  Sovereign,  and 
are  sent  to  the  Commons  as  having  already  the  Sovereign's  assent 
(instances  in  May's  Lav:  and  Usage  of  Parliament,  11th  edition,  460). 
Bills  of  Attainder  and  Bills  of  Pains  and  Penalties  have  also 
usually  been  first  introduced  into  the  House  of  Lords.  Since  the 
resolutions  of  the  Commons  in  the  years  1671  and  1678  (9  C.  J.  236, 
509)  the  Lords  appear  to  have  acquiesced  in  the  principle  that  a  money 
bill  is  practically  not  to  begin  or  be  amended  in  their  House,  though  not 
without  a  protest  as  to  their  "undoubted  right"  (13  L.  J.  119). 

Of  the  ancient  judicature  of  the  Curia  Regis,  or  of  the  Common 
Council  of  the  Eealm,  or  of  Parliament,  or  of  the  Council  in  Parliament, 
there  remains  comparatively  little  to  the  House  of  Lords.  As  to  appeals, 
see  Appeal.  The  important  jurisdiction  in  Impeachment  is  of  later 
growth.  The  first  case  of  impeachment  in  the  technical  sense  of  the 
term  was  in  1376  (2  Rot.  Pari.,  323).  Either  a  peer  or  a  commoner  may 
be  impeached  before  the  Lords,  as  well  for  high  treason  as  for  other 
high  crimes  and  misdemeanors  (14  L.  J.  260,  262-264).  The  Sovereign's 
pardon  under  the  Great  Seal  is  not  pleadable  to  an  impeachment  (Act 
of  Settlement,  s.  3),  though  it  may  be  granted  after  sentence. 

Every  peer  (except  a  peer  of  Ireland  who  is  a  member  of  the  House 
of  Commons)  and  every  peeress  (20  Hen.  vi.  c.  9),  if  indicted  of  treason 
or  felony,  or  misprision  of  either,  has  a  right  to  be  tried  in  the  House  of 
Lords  (the  Court  of  our  Lord  the  King  in  Parliament),  or  when  Parlia- 
ment is  not  sitting,  in  the  Court  of  the  Lord  High  Steward.  In  either 
case  the  Lord  High  Steward  (who  is  appointed  for  the  particular  occasion) 
presides.  In  trials  for  treason  or  misprision  of  treason  all  peers  who 
have  a  right  to  sit  and  vote  in  Parliament  are  to  be  summoned  to 
attend,  whether  Parliament  be  sitting  or  not,  and  if  they  appear  they 
are  to  vote  (the  Treason  Act,  1695,  s.  11).  In  trials  of  peers  for 
felony  it  does  not  seem  necessary  that  all  the  peers  of  Parliament 
should  be  summoned  to  attend  in  the  Court  of  the  Lord  High  Steward, 
as  these  trials  are  not  mentioned  in  the  Act  of  William  iii.,  and  it  was, 
at  one  time,  the  custom  to  summon  only  a  limited  number  {Baga  de 
Secretis,  cases  temp.  Hen.  vii.  Hen.  viii.  See  also  14  L.  J.  412,  418,  and 
15  L.  J.  35).  The  most  recent  trial  of  a  peer  in  the  House  of  Lords  was 
that  of  Earl  Eussell  on  the  charge  of  "  bigamy  felony."  The  Eecorder 
of  London  acquainted  the  Lord  Chancellor  by  letter  that  a  true  bill  had 
been  found  against  the  Earl  at  the  Central  Criminal  Court  (L.  J., 
1901,  224).  The  subsequent  proceedings  before  trial  appear  in  the 
L.  J.,  June  28  et  seq.  The  Earl  of  Halsbury,  Chancellor  of  Great 
Britain,  was,  by  commission  under  the  Great  Seal,  ordained  and  con- 
stituted Steward  of  the  United  Kingdom  of  Great  Britain  and  Ireland. 
After  a  technical  objection  to  the  indictment  made  by  his  counsel,  the  Earl 
pleaded  guilty,  and  was  sentenced  to  three  months'  imprisonment,  nemine 
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contradicente.    There  were  present,  in  addition  to  the  Lord  High  Steward, 
two  spiritual  lords  who,  as  usual,  withdrew  before  sentence  was  pro- 
nounced, 168  temporal  lords,  and  eleven  judges  of  the  High  Court  (L  J 
July  18,  1901 ;  A.  C,  1901,  446).  ' 

The  House  of  Lords  can  always  call,  and  has  frequently  called,  for 
the  assistance  of  the  judges,  especially  in  questions  relating  to  the 
peerage.  The  privilege  seems  to  be  a  relic  of  the  days  when  judges 
were  summoned  and  sat  with  the  King  in  his  Council  in  his  Parliament. 

Claims  of  peerages  and  of  offices  of  honour  have  long  been  brought 
before  the  House  of  Lords,  but  not  without  express  reference  from  the 
Crown  (Hale,  Jurisdiction  of  the  Lords'  House,  104).  The  claimant 
usually  presents  a  petition  to  the  Sovereign  through  the  Secretary 
of  State,  and  he  refers  it  to  the  Attorney-General,  whose  report  the 
Crown  may,  and  commonly  does,  refer  to  the  House  of  Lords  (Hubback, 
Evidence  of  Succession,  84-88). 

A  certain  jurisdiction  in  relation  to  the  election  of  representative 
peers  of  Scotland,  and  to  votes  and  claims  to  vote  at  the  election,  has 
been  conferred  upon  the  House  by  the  Eepresentative  Peers  (Scot- 
land) Act,  1847,  s.  2,  and  the  Eepresentative  Peers  (Scotland)  Act, 
1851,  s.  4. 

A  similar  jurisdiction  in  relation  to  the  representative  peers  of 
Ireland  was  also  given  by  the  Union  with  Ireland  Act,  1800,  art.  4. 

Matters  of  privilege  affecting  the  House  of  Lords  are  decided  by  the 
House  itself;  and  on  this  ground  apparently  it  rejected  the  claim  of 
Lord  Wensleydale  to  take  his  seat  as  a  peer  for  life,  after  the  letters 
patent  of  creation  had  been  referred  to  the  Committee  of  Privileges 
(Macqueen,  Discussion  and  Judgment  of  the  Lords  on  the  Life  Peerage 
Question). 

As  to  the  privileges  of  Parliament  in  general,  and  the  right  to  commit 
to  prison,  see  14  East,  143,  Burdett  v.  Ahhott,  and  May's  Law  and  Usage  of 
Parliament,  11th  ed.,  63 ;  91-92. 

The  Journals  of  the  House  of  Lords  as  distinguished  from  the  Eolls 
of  Parliament  do  not  begin  until  the  first  year  of  the  reign  of  Henry  viii. 
After  that  time  they  contain  (though  with  some  important  omissions,  as, 
e.g.  between  April  22  and  May  1,  1559)  the  proceedings  of  the  House 
day  by  day,  with  a  list  (from  and  after  6th  February,  3  Hen.  viii.)  of 
the  members  present.  According  to  the  custom  of  the  House,  lords  who 
dissent  from  any  resolution  may  have  their  protests  entered  on  the 
Journals.  (See  also  Eogers,  Complete  Collection  of  the  Protests  of  the 
Lords.)  At  some  earlier  periods  protests  are  found  entered  upon  the 
Eolls  of  Parliament. 

Except  privilege  of  the  House,  individual  lords  of  Parliament  have 
had  no  exclusive  privileges  since  the  union  with  Scotland.  The  peers  of 
Scotland  and  of  Ireland  who  have  no  seats  in  the  House  of  Lords  (except 
those  peers  of  Ireland  who  have  seats  in  the  House  of  Commons)  enjoy 
all  the  other  privileges  of  peers  of  the  United  Kingdom  by  virtue  of  the 
respective  Acts  of  Union. 

According  to  a  decision  of  the  Court  of  Common  Pleas,  "  a  peer  of 
Parliament  has  no  right  to  vote  in  the  election  of  members  of  the  House 
of  Commons  "  (L.  E.  8  C.  P.  245  et  seq.).  According  to  resolutions  of  the 
House  of  Commons  no  peer,  whether  a  lord  of  Parliament  or  not,  has  any 
right  to  give  his  vote  in  such  election  except  a  peer  of  Ireland  elected 
and  not  having  declined  to  serve  as  a  member  for  any  county,  city,  or 
borough  of  Great  Britain ;  and  the  interference  of  any  peer  or  prelate, 
VOL.  VI.  40 
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except  a  peer  of  Ireland  who  is  a  member  of  (or  a  candidate  for  election 
to)  the  House  of  Commons,  is  a  high  infringement  of  the  liberties  of  the 
Commons  (57  C.  J.  34  and  376). 

Minority  is  now,  though  it  has  not  always  been,  a  disqualification  for 
sitting  in  the  House  of  Lords  (14  L.  J.  10).  Alienage  is  a  disqualification 
for  being  a  member  of  either  House  of  Parliament ;  and  under  the  Act 
of  Settlement,  s.  3,  neither  denization  nor  naturalisation  would  remove 
it,  except  in  the  case  of  persons  born  of  English  parents.  The  provisions 
of  this  section  do  not  seem  to  have  been  expressly  repealed,  though 
virtually  repealed  by  the  Naturalisation  Act,  1870,  s.  7,  conferring  "all 
political  and  other  rights,  powers,  and  privileges  "  upon  aliens  to  whom 
a  certificate  of  naturalisation  has  been  granted  under  the  Act.  Persons 
born  out  of  the  British  dominions,  whose  parents  were  not  British  sub- 
jects, but  who  have  obtained  such  a  certificate,  now  sit  in  Parliament. 
Conviction  of  treason  or  felony,  followed  by  certain  sentences,  disqualifies 
until  expiration  of  sentence  or  pardon  (the  Forfeiture  Act,  1870,  s.  2). 
Bankruptcy  also  disqualifies  (Bankruptcy  Disqualification  Act,  1871,  ss. 
6,  7,  8;  Bankruptcy  Act,  1883,  s.  32;  Bankruptcy  Act,  1890,  s.  9). 
Exclusion  by  sentence  of  the  House  itself  disqualifies  until  there  has 
been  a  pardon  by  the  Crown.  A  peer  of  Scotland  cannot  be  elected  a 
representative  peer  or  vote  at  the  election  of  the  representative  peers 
if  he  has  twice  in  any  year  been  present  at  divine  service  in  any 
episcopal  place  of  worship  in  which  prayers  were  not  offered  for  the 
Sovereign  and  the  Eoyal  Family  (the  Scottish  Episcopalians  Belief  Act, 
1792,  s.  12).  Any  member  of  the  House  of  Lords  voting  or  sitting 
during  any  debate  without  having  made  and  subscribed  the  neces- 
sary oath  is  subject  to  a  penalty  of  £500  (Parliamentary  Oaths  Act, 
1866,  s.  5). 

The  Lord  Chancellor  (or  Lord  Keeper),  whether  peer  or  commoner,  is 
Speaker  or  Prolocutor  of  the  House  of  Lords  by  prescription,  but,  if  a 
commoner,  cannot  give  a  vote  (31  Hen.  viii.  c.  10,  s.  8).  For  the  prac- 
tice when  the  Lord  Chancellor  or  Keeper  is  absent,  or  when  the  Great 
Seal  is  in  commission,  see  May's  Law  and  Usage  of  Parliament,  11th 
ed.,  189-190.  When  a  Lord  High  Steward  is  appointed  for  a  trial  in 
the  House  of  Lords,  he  is,  according  to  precedent,  chosen  Speaker  by  the 
House  for  the  days  of  trial  (15  L.  J.  196). 

The  number  of  lords  who  can  sit  in  the  House  otherwise  than  in 
right  of  hereditary  peerages  is  limited.  The  number  of  hereditary  peers 
of  the  United  Kingdom  with  seats  in  the  House  is  capable  of  unlimited 
extension  by  the  Crown.  For  this  reason  there  is  a  great  and  increasing 
preponderance  of  the  hereditary  element  in  the  House.  When  the  last 
"Eoll  of  the  Lords"  was  printed  (in  February  1907)  it  included  616 
names,  out  of  which  no  less  than  541  were  those  of  persons  having 
hereditary  peerages  (Roll  of  the  Lords  Spiritual  and  Temporal  in  the 
Second  Session  of  the  Twenty-eighth  Parliament  of  the  United  Kingdom  of 
Great  Britain  and  Ireland). 

Note. — In  the  references  given  above,  "  C.  J."  means  Journals  of  the 
House  of  Commons,  and  "  L.  J."  Journals  of  the  House  of  Lords. 

[Authorities  (other  than  those  cited  in  the  text). — Anson,  Law  and 
Custom  of  the  Constitution  (Part  I.,  3rd  ed.);  Collins,  Proceedings  on 
Claims  concerning  Baronies  hy  Writ ;  Cruise  on  Dignities ;  Lords'  Com- 
mittees' Pieports  on  the  Dignity  of  a  Peer,  1820-1829 ;  Pike,  Constitutioiud 
History  of  the  House  of  Lords.} 
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House  Ta,Xu—Ristortj.—The  duty  on  inhabited  houses  was  first 
imposed  in  1778  (18  Geo.  in.  c.  26),  and  may  be  described  as  one  of  the 
first  attempts  to  tax  personalty  on  an  economic  basis,  having  been 
suggested  by  Adam  Smith  in  his  Wealth  of  Nations,  published  in  1776, 
in  which  the  window  tax  (established  in  1696,  and  continued  till  1851) 
was  criticised  as  not  being  founded  on  an  intelligible  basis,  and  the  rent 
or  annual  value  of  dwelling-houses  was  indicated  as  a  much  fairer  and 
more  equal  basis  of  taxation.  The  tax  was  continued  with  various 
alterations  in  its  amount,  incidence,  and  as  to  the  exemptions,  until  1834 
(4  &  5  Will.  IV.  c.  19),  when  it  was  abandoned  for  a  period.  It  was 
re-established  in  1851  (14  &  15  Vict.  c.  36),  and  has  been  since  then 
continuously  collected. 

Portions  of  the  Acts  of  1803  (43  Geo.  ill.  c.  161);  1808  (48  Geo.  in. 
c.  55);  1817  (57  Geo.  iii.  c.  25) ;  1824  (5  Geo.  iv.  c.  44,  s.  4) ;  1825  (6  Geo.  iv. 
c.  7);  and  1832  (2  &  3  Will.  iv.  c.  113),  which  were  in  a  state  of  sus- 
pended animation  from  1834  to  1851,  were  revived  in  1851,  and,  subject 
to  certain  subsequent  modifications,  continue  to  apply  to  the  duty 
{Hodclinot  v.  Home  and  Colonial  Stores,  [1896]  1  Q.  B.  169,  173).  They 
form  a  mosaic  which  sorely  needs  consolidation  and  simplification. 

Nature  and  Incidence  of  the  Tax. — The  tax  is  limited  to  Great  Britain, 
and  is  not  collected  in  Ireland,  and  falls  upon  the  legal  occupier  and  not 
on  the  owner  of  the  property  in  respect  of  which  it  is  assessed.  The 
year  of  charge  is,  in  England,  from  6  th  April  to  5th  April ;  in  Scotland, 
from  24th  May  (Whitsunday)  to  23rd  May  (1880,  c.  19,  s.  48  (2)). 

The  tax  is  payable  on  1st  January ;  but  if  the  taxable  subject  has 
been  unoccupied  during  any  part  of  the  year,  so  much  of  the  tax  as  is 
apportionable  to  any  quarter  during  the  whole  of  which  the  subject  was 
vacant  is  discharged  if  the  outgoing  occupier  gives  proper  notice  (1808, 
•c.  55,  Sched.  A.,  v.,  and  1825,  c.  7,  s.  2). 

The  term  "  occupier  "  for  the  purposes  of  this  tax  means  the  legal 
-occupier.  It  does  not  include  lodgers  who  are  not  tenants  but  licensees, 
nor  servants  whose  possession  is  that  of  their  master.  Where  a  house 
is  occupied  by  the  servant  of  a  corporation  for  the  corporation,  the  cor- 
poration is  the  legal  occupier  {Russell  v.  Toivn  and  County  Bank,  Limited, 
1888,  13  App.  Cas.  418  ;  Tennent  v.  Smith,  [1892]  A.  C.  150).  And  where 
^  house  is  inhabited  by  servants  of  a  public  authority  other  than  the 
Crown,  on  behalf  of  the  authority,  the  legal  occupier  is  the  public 
.authority  (Coomher  v.  Berks  Justices,  1883,  9  App.  Cas.  61).  The  test 
seems  to  be  that  where  the  occupation  would  give  the  service  franchise 
•only,  the  servant  is  not  liable  for  the  house  tax  (Beiit  v.  Roberts,  1876, 
1  Ex.  D.  66). 

The  residences  of  the  head  master  and  assistant  masters  of  a  public 
school  are  not  treated  as  part  of  the  school  for  purposes  of  the  tax,  but 
as  separate  tenements  occupied  by  the  masters  {Clifton  College  v. 
Thompson,  [1896]  1  Q.  B.  432 ;  Charterhouse  School  v.  Gayler,  [1896] 
1  Q.  B.  436).  This  rule  does  not  apply  to  a  private  school  {Browne  v. 
Furtado,  [1903]  1  K.  B.  723). 

Taxable  Subjects. — The  properties  in  respect  of  which  the  tax  is 
assessed  are  inhabited  dwelling-houses  of  the  annual  value  of  £20  or 
upwards,  including  therewith  every  coachhouse,  stable,  brewhouse,  wash- 
house,  laundry,  woodhouse,  bakehouse,  dairy,  and  all  other  offices,  and 
all  yards,  courts,-,  and  curtilages,  and  gardens  and  pleasure-grounds  (not 
exceeding  one  acre)  belonging  to  and  occupied  with  the  dwelling-house. 
It  does  not  matter  that  they  are  severed  from  the  house  by  a  public  way 
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{Smith  V.  Peine,  1892,  19  Kettie,  405).  Market  gardens  and  nursery- 
grounds  are  not  included  (1851,  c.  36,  s.  3);  but  training  stables  are 
(Lamhton  v.  Kerr,  [1895]  2  Q.  B.  233),  as  are  hunt  kennels  (Cheape  v. 
Kinmont,  1888, 16  Kettie,  144);  and  stables  used  with  an  inn,  separated 
therefrom  by  a  private  yard,  and  held  under  a  different  lessor  {Swain  v. 
Fleraing,  1899,  4  Tax  Cases,  107). 

In  Riley  v.  Read,  1879,  4  Ex.  D.  100,  it  was  held  that  to  make 
a  dwelling-house  inhabited  premises  someone  must  have  slept  on 
the  premises  during  the  year  of  charge;  but  in  Smith  v.  Dauney^ 
[1904]  2  K.  B.  186,  it  was  held  that  the  house  must  be  kept 
furnished  and  in  a  habitable  condition  for  letting  or  for  occupa- 
tion by  the  owner,  i.e.  must  be  occupied.  And  the  tendency  of 
the  Scotch  decisions  on  the  Acts  is  to  treat  habitation  as  meaning 
occupation  (see  case  last  cited).  Where  a  dwelling-house  is  divided 
into  different  tenements  which  are  distinct  properties,  i.e.  in  distinct 
ownerships,  each  is  treated  as  an  entire  house  (1808,  c.  55,  Sched.  B, 
r.  xiv.;  A.-G.  v.  Mutual  Tontine  Chambers  Association,  1876,  1  Ex.  D. 
469).  This  provision  appears  to  contemplate  structural  division  as  well 
as  distinct  ownership,  but  the  cases  on  structural  division  turn  on  the 
provisions  of  the  Act  of  1878  (c.  15,  s.  13);  and  in  Hoddinot  v.  Home 
and  Colonial  Stores,  [1896]  1  Q.  B.  169,  175,  it  is  suggested  that  it  is 
immaterial  whether  the  division  be  by  builders'  work  or  carpenters' 
work,  i.e.  by  partitioning  off  or  screwing  up  doors ;  and  the  test  seems 
to  be  whether  the  house  is  let  in  separate  tenements  {Knight  v.  Manley,. 
1905,  5  Tax  Cas.  82,  94;  and  see  Nichols  v.  Malim,  [1906]  1  K.  B.  272. 

Where  a  dwelling-house  is  let  in  different  storeys,  tenements,  lodgings, 
or  landings,  and  is  inhabited  by  two  or  more  persons  or  families,  it  is. 
charged  as  one  house,  but  the  landlord  is  treated  as  occupier  (see  Wal- 
singham  v.  Styles,  1894,  3  Tax  Cas.  247).  This  must  be  read  subject  to 
the  exemption  as  to  certain  working-class  dwellings,  and  the  reduction 
of  duty  for  registered  lodging-houses,  infra.  Where  the  owner  does  not 
live  in  the  district  where  the  house  is,  and  does  not  pay  the  tax  within 
twenty  days  of  its  falling  due,  it  may  be  collected  from  the  actual  occu- 
piers and  deducted  by  them  from  next  payment  of  their  rent  (1808,  c.  55,. 
Sched.  B,  vi.). 

Owing  to  changes  in  the  modes  of  building  and  occupation,  difficulties 
have  arisen  in  ascertaining  what  is  a  house  within  the  House  Tax  Acts 
(see  Grant  v.  Zangston,  [1900]  A.  C.  383).  Probably  in  consequence  of 
the  decision  in  A.-G.  v.  Mutual  Tontine  Westminster  Chamhers  Associa- 
tion, 1875,  1  Ex.  D.  469,  it  was  enacted  in  1878  (c.  15,  s.  13)  that  when 
the  house,  though  one  property,  is  structurally  divided  into  and  let  in 
different  tenements,  whether  by  one  or  more  contracts,  those  tenements 
which  are  unoccupied  or  are  occupied  solely  for  the  purpose  of  a  trade 
or  business,  or  of  any  profession  or  calling  by  which  the  occupier  seeks- 
a  livelihood  or  profit,  should  be  excluded  from  assessment  on  receipt  of 
written  notice  by  the  surveyor  of  taxes  from  the  person  chargeable  as 
occupier.  As  to  the  effect  of  this  enactment,  see  Grant  v.  Langston,  uU 
supra  ;  Yorkshire  Fire  and  Life  Insurance  Co.  v.  Clayton,  1881,  8  Q.  B.  D. 
421 ;  Corhe  v.  Brims,  1883,  1  Tax  Cas.  531 ;  Smiles  v.  Crooke,  1886, 2  Tax 
Cas.  162;  Hillman  v.  Ankerson,  1906,  95  L.  T.  452;  Hoddinot  v.  Home 
and  Colonial  Stores,  [1896]  1  Q.  B.  169.  This  case  contains  a  dictum 
that  the  exception  does  not  apply  where  the  landlord  retains  part  and 
lets  part  in  separate  tenements.  Where  two  houses,  originally  distinct, 
are  joined  by  a  doorway  through  the  dividing  wall,  and  are  used  as  one 
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dwelling-house  in  joint  occupation,  the  duty  is  charged  on  their  combined 
annual  value]  {Murdoch  v.  Lethem,  1904,  5  Tax  Cas.  76:  7  Fraser  (Sc) 
111).  '^ 

Each  set  of  chambers  in  the  Inns  of  Court  or  Chancery  is  treated  as 
an  entire  house,  as  are  sets  of  rooms  in  colleges  or  halls  in  any  university 
in  Great  Britain  (1808,  c.  55,  Sched.  B,  iv. ;  1890,  c.  8,  s.  28). 

Halls  or  offices  which  are  liable  to  rates  or  property  tax  (see  Income 
Tax)  are  treated  as  inhabited  dwelling-houses,  and  the  owners  are  charged 
as  occupiers  (1808,  c.  55,  Sched.  B,  v.).  This  includes  an  assembly  hall 
of  an  ecclesiastical  body  {Free  Church  of  Scotland  v.  Bain,  1897,  3  Tax 
Cas.  530),  and  the  hall  but  not  the  library  of  the  Middle  Temple  (M^^/e 
Temple  v.  Styles,  1899,  4  Tax  Cas.  123).  Shops  and  warehouses  attached 
to  a  dwelling-house  or  communicating  with  it  are  valued  as  part  of  the 
house,  except  where  the  warehouses  are  on  or  near  wharves  on  which 
the  wharfinger  has  a  dwelling-house  for  himself  or  his  servants,  or  are 
separate  and  distinct  buildings  and  not  part  of  the  dwelling-house  or  the 
attached  shop,  and  are  only  used  for  the  manufacture  or  storage  of  goods 
(1808,  c.  55,  Sched.  B,  iii. ;  In  re  Russell,  1877,  4  Eettie,  1143).  The  rule 
extends  to  banks  when  under  the  same  roof  as  and  communicating  with 
dwelling-houses  {In  re  Union  Bank  of  Scotland,  1877,  1  Tax  Cas.  195). 

Exemptions. — The  following  inhalDited  houses  are  exempt : — 

1.  Any  house  belonging  to  the  King  or  to  any  of  the  Eoyal  family, 
and  every  public  office  for  which  the  duties  would  be  payable  out  of  the 
public  revenue  (1808,  c.  55,  Sched.  B ;  Coomber  v.  Berks  Justices,  1883, 
9  App.  Cas.  61). 

2.  Any  place  which  is  a  hospital,  charity  school,  or  house  provided 
for  the  reception  or  relief  of  poor  persons  at  the  time  when  the  tax  falls 
to  be  levied  (1808,  c.  55,  Sched.  B). 

This  exemption  applies  to  an  almshouse  for  ladies  in  reduced  circum- 
stances maintained  by  endowment,  and  not  by  subscriptions  {Mary 
Clarke  Home,  Trustees  of  v.  Anderson,  [1904]  2  K.  B.  654) ;  but  it  does 
not  extend  to  a  hospital  started  by  a  charity  but  wholly  maintained  out 
of  payments  by  patients  {Needham  v.  Bowers,  1888,  21  Q.  B.  D.  436),  nor 
to  schools  which,  while  having  endowments  made  with  charitable  objects, 
are  not  as  a  whole  charity  schools  {Charterhouse  School  v.  Lamarque, 
1890,  25  Q.  B.  D.  121).  It  includes  a  lunatic  asylum  maintained  for  the 
poor  out  of  public  funds  {Jepson  v.  GrihUe,  1876,  1  Ex.  D.  151),  and 
one  founded  for  the  poor,  and  partly  and  substantially  supported  by 
charitable  contributions  {Cawse  v.  Nottingham  Lunatic  Hospital,  [1891] 
1  Q.  B.  585) ;  but  not  a  lunatic  asylum  maintained  chiefly  by  subscrip- 
tions supplemented  by  payments  from  patients  {Musgrave  v.  Dundee 
Royal  Lunatic  Asylum,  1895,  3  Tax  Cas.  363;  22  Eettie,  784).  Where 
an  institution  is  within  this  exemption  the  residences  of  officials  within 
its  grounds  are  also  exempt  {Jepson  v.  Grihhle,  ubi  supra). 

A  college  established  in  the  interests  of  the  higher  education  of 
women  and  half  maintained  by  their  fees  is  not  a  charity  school 
{Southwell  V.  Holloway  College  Governors,  [1895]  2  Q.  B.  485);  nor  is 
a  public  day  school,  supported  partly  by  endowments,  partly  by  school 
fees,  and  partly  by  grants  {Bradford  Grammar  School  v.  Northiuood, 
[1905]  5  Tax  Cas.  124). 

School  buildings  not  used  as  dwellings  but  for  worship,  education, 
or  exercise  only  are  not  inhabited  dwelling-houses  at  all  {Clifton  College 
V.  Tompso7i,  [1896]  1  Q.  B.  432 ;  Charterhouse  School  v.  Gayler,^  [1896] 
1  Q.  B.  437) ;  but  may  be  treated  as  adjuncts  of  the  head  master's  house 
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or  other  inhabited  part  of  the  school  buildings  {Brovme  v.  Furtado,  [1903] 
1  K.  B.  723,  C.  A.;  Bradford  Grammar  School  v.  Northiuood,  1905,  5  Tax 
Cas.  138). 

3.  Dwelling-houses  which  are  unoccupied,  or  which  are  unfurnished, 
and  in  the  occupation  of  persons  or  servants  who  are  mere  caretakers 
and  do  not  pay  poor-rate  (1808,  c.  55,  Sched.  B,  r.  xiv.  (v.) ;  1825,  c.  7, 
s.  3). 

4.  Dwelling-houses  of  a  less  annual  value  than  £20  (1851,  c.  36).  By 
sec.  11  of  the  Eevenue  Act,  1903,  3  Edw.  vii.  c.  46,  where  a  house,  so  far 
as  it  is  used  as  a  dwelling-house,  is  used  for  the  sole  purpose  of  providing 
separate  dwellings  (see  Seamen  v.  Lee,  1899,  4  Tax  Cas.  67),  the  value 
of  any  dwelling  in  the  house  which  is  of  an  annual  value  of  less  than 
£20  per  annum  shall  be  excluded  from  the  annual  value  of  the  house  for 
the  purposes  of  inhabited  house  duty.  These  provisions  do  not  take  effect 
unless  the  medical  officer  of  health  for  the  district  certifies  that  the 
dwelling  is  so  constructed  as  to  afford  suitable  occupation  for  each  family 
or  person  inhabiting  it,  and  that  due  provision  is  made  for  their  sanitary 
requirements  (1890,  c.  8,  s.  26  (2);  1903,  s.  11  (2)).  Cubicles  in  a 
County  Council  lodging-house  have  been  held  not  to  be  separate  tene- 
ments within  the  enactment  (Z.  G.  G.  v.  Gook,  [1906]  1  K.  B.  278).  On 
this  point,  see  further  under  Duty,  infra. 

5.  Trade  and  business  houses  or  tenements  being  distinct  properties 
occupied  solely  for  any  trade  or  business,  or  any  profession  or  calling  by 
which  the  occupier  seeks  a  livelihood  or  profit  (see  Nicliols  v.  Malim, 
[1906]  1  K.  B.  272).  This  exemption  is  not  lost  by  allowing  a  menial 
or  domestic  person  employed  by  the  occupier  or  any  other  person  of  a 
similar  grade  and  description  not  otherwise  employed  by  the  occupier, 
engaged  by  him  to  dwell  in  the  house  or  tenement  solely  for  its  pro- 
tection (1878,  c.  15,  s.  13  (2);  1881,  c.  12,  s.  24).  Two  buildings  under 
one  roof  and  occupied  by  the  same  person  but  structurally  severed  and 
not  accessible  to  each  other,  fall  within  the  section  {Gixtnt  v.  Langston, 
[1900]  A.  C.  383).  To  be  entitled  to  the  exemption  the  whole  of  the 
assessable  subject  must  be  occupied  as  above  stated  {Banks  v.  Glasgov.^ 
and  S.'W.  Ely.  Go.,  1879,  17  Sc.  L.  R  768;  London  and  Westnmister 
Bank  v.  Smith,  1902,  4  Tax  Cas.  503  (H.  L.);  Union  Bank  of  Scotland 
V.  Foster,  1901,  4  Tax  Cas.  385;  Maple  &  Go.  v.  Wilson,  1901,  4  Tax 
Cas.  390). 

This  rule  excludes  cases  in  which  part  of  the  tenement  is  sub-let 
(Ln  re  Scottish  Widows'  Fu7id;'1880,  17  Sc.  L.  K.  314),  or  used  as  a  hotel 
(Banks  v.  Glasgow  and  S.-  W.  Ely.  Go.,  1880,  17  Sc.  L.  E.  768 ;  British 
Linen  Go.  v.  Forbes,  1892,  3  Tax  Cas.  198),  or  a  business  is  carried  on  also 
by  a  person  other  than  the  occupier  (Smiles  v.  Merchant  Co.,  1889, 17  Kettie, 
151),  and  farmhouses  used  as  dwelling-houses  (In  re  Ainslie,  1881, 
1  Tax  Cas.  342).  It  also  excludes  occupation  by  library  attendants  who 
are  not  servants  or  of  the  like  description  (London  Library  Go.  v.  Garter, 
1890,  38  W.  E.  478),  or  by  servants  who  are  not  mere  caretakers 
(Lambton  v.  ICerr,  [1895]  2  Q.  B.  233),  and  even  by  caretakers  employed 
on  condition  that  one  of  their  family  shall  sleep  on  the  premises 
(Weguelin  v.  Wyatt,  1885,  14  Q.  B.  D.  838),  and  messengers  of  an 
insurance  company  (Forbes  v.  Standard  Life  Assurance  Go.,  1894,  3  Tax 
Cas.  368 ;  21  Eettie,  820).  The  words  trade  or  business  include  mutual 
life  insurance  (Scottish  Widows'  Fund  v.  Allaii,  1900,  4  Tax  Cas.  369), 
but  do  not  include  the  management  of  an  estate  (Muat  v.  Stewart,  1890, 
27  Sc.  L.  E.  294),  nor  a  hotel  (Smith  v.  Petrie,  1892,  29  Sc.  L.  E.  342; 
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3  Tax  Gas.  155),  nor  a  business  in  which  no  livelihood  or  profit  is  sought 
(British  Institute  of  Preventive  Medicine  v.  Styles,  1895,  3  Tax  Gas.  376 ; 
Free  Church  of  Scotland  v.  Bain,  1897,  24  Eettie,  492). 

No  exemption  from  the  duties  is  to  be  created  by  letters  patent, 
grants,  or  charters  (1803,  c.  161,  s.  77).  This  provision,  significant 
before  the  Municipal  Corporations  Act,  1835,  is  now  chiefly  of  historical 
interest. 

The  exemption  of  business  premises  can  be  claimed  not  merely  for  a 
whole  year  as  under  the  original  Acts,  but  for  any  entire  quarter  or 
quarters  (1832,  c.  113,  s.  3). 

All  the  exemptions  except  the  first  must  be  claimed  by  the  persons 
who  would  otherwise  be  liable  for  the  tax,  by  notice  to  the  assessors, 
who  make  a  return  of  the  claims  when  sending  in  their  certificates 
of  assessments  (1803,  c.  161,  s.  62). 

Assessment. — The  provisions  of  the  older  Act  as  to  assessment  are 
in  the  main  superseded  by  the  Taxes  Management  Act,  1880  (43  &  44 
Vict.  c.  19). 

Outside  the  county  of  London  the  taxable  subjects  are  assessed 
under  the  local  Gommissioners  of  Income  Tax  by  local  assessors  for  each 
parish,  who  make  and  certify  the  assessments  to  the  Gommissioners  for 
examination  and  amendment  by  the  surveyors  of  taxes,  after  which  they 
are  allowed  and  certified  by  the  Gommissioners ;  when  this  is  done,  any 
person  aggrieved  by  his  assessment  may  appeal  to  the  Gommissioners, 
whose  decision  is  final,  unless  they  state  a  case  for  the  High  Gourt 
(1880,  c.  19,  ss.  49-59). 

The  assessors,  inspectors,  or  surveyors  are  entitled  to  enter  and 
inspect  the  premises  to  ascertain  their  annual  value  (1817,  c.  25, 
s.  2). 

The  assessment  is  made  on  the  "  annual  value,"  i.e.  the  "  rack  rent," 
if  any,  or  if  none,  the  rent  which  the  property  is  worth  to  be  let  by  the 
year  (1803,  c.  161,  s.  10;  Camphell  v.  Inland  Revenue,  1879,  17  Sc.  L.  E. 
23),  i.e.  it  is  in  substance  the  same  as  for  Sched.  A  of  the  Income  Tax 
(see  6  Edw.  vii.  c.  8,  s.  6  (3)),  but  is  separately  made  because  of  the 
difference  of  the  incidence  of  the  two  taxes  and  the  nature  of  the 
exemptions.  In  assessing  for  the  tax  outside  London  the  poor-rate 
valuation  is  not  binding  {Walker  v.  Brisley,  [1900]  2  Q.  B.  375;  4  Tax 
Gas.  234). 

It  must  never  be  less  than  the  rateable  value  for  poor-rate  (1808, 
c.  55,  Sched.  B,  vii.).  See  Eating.  The  annual  value  of  property 
adopted  for  house  tax  (outside  London)  for  the  year  ending  April  5, 
1906,  has  been  continued  for  1906-1907,  and  the  inspectors  and  sur- 
veyors of  taxes  are  made  assessors  as  to  those  properties  (6  Edw.  vii. 
c.  8,  s.  6  (3)) ;  but,  of  course,  houses  not  in  assessment  must  be  valued 
for  1907-1908  by  the  rules  above  stated,  subject  to  the  legislation  of 
1907. 

Every  building  capable  of  occupation  as  a  dwelling-house,  or  which 
could  be  a  taxable  subject,  is  included  in  the  assessment  whether 
occupied  or  not  when  the  assessment  is  made  (1803,  c.  161,  s.  15). 

In  the  administrative  Gounty  of  London  (as  delimited  under  the 
London  Government  Act,  1899)  the  annual  value  for  house  tax  is 
the  gross  annual  value  stated  as  to  any  house  in  the  Valuation  List 
in  force,  which  is  prepared  under  the  Metropolis  Valuation  Act,  1869 
(c.  67).  The  assessment  is  made  there  in  the  first  instance  by  the 
surveyors  of  taxes  acting  as  assessors,  and  no  local  commissioners  exist. 
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See  London  (County)  Valuation.  Provision  is  made  by  sec.  76  of  the 
Valuation  Metropolis  Act,  1869,  c.  67,  for  separate  valuation  of  dwelling- 
houses  not  separately  valued  on  the  valuation  list. 

In  the  Universities  of  Oxford  and  Cambridge  the  assessment  of  the 
university  buildings  and  of  the  colleges,  halls,  and  hostels,  and  the 
offices  and  employments  connected  therewith,  is  under  the  jurisdiction 
of  the  general  commissioners  of  each  university,  and  the  one  over  which 
the  jurisdiction  extends  is  treated  as  a  single  parish  for  assessment  and 
collection  (1890,  c.  8,  s.  28). 

Where  a  house  or  taxable  tenement  ceases  to  be  occupied  after 
assessment,  and  during  the  period  of  charge  whether  at  the  end  of 
the  lease  or  demise,  the  occupier  on  giving  notice  to  the  assessor  of 
the  tax  is  entitled  to  be  discharged  by  the  Commissioners  from  the 
tax  for  those  quarters  in  which  the  house  is  not  occupied;  but  on 
the  house  being  reoccupied  it  becomes  liable  to  assessment  and  charge 
(1825,  c.  7,  ss.  2,  3).  Houses  completed  for  occupation  after  the  time 
for  assessment  and  subsequently  occupied,  are  subject  to  duty  from 
the  end  of  the  quarter  preceding  occupation.  But  if  notice  of  occu- 
pation is  not  given,  or  it  begins  before  the  end  of  the  first  quarter 
of  the  year,  the  tax  is  payable  for  the  whole  year  (1888,  c.  55, 
Sched.  A,  v.;   1825,  c.  7,  s.  2). 

Duty. — There  are  two  scales  of  duty,  higher  and  lower,  fixed  by  the 
Act  of  1851,  as  modified  by  subsequent  legislation. 

1.  Ordinary  dwelling-houses  : — 

Annual  Value.  Rate.  Act. 

£20  and  not  exceeding  £40        .         .     3d.  in  the  £     .     (1890,  c.  8,  s.  25  (1)). 
Exceeding  £40  and  not  exceeding  £60    6d.         „  .    (1890,  c.  8,  s.  25  (2)). 

Exceeding  £60 9d.        „  .     (1851,  c.  36,  Sched.). 

In  houses  which,  so  far  as  they  are  used  as  dwelling-houses,  are  used 
solely  for  providing  separate  dwellings,  tenements  of  an  annual  value 
below  £20  are  excluded  from  calculation  in  estimating  the  annual 
value  of  the  whole.  Dwellings  in  the  house  of  an  annual  value  of  £20 
but  not  exceeding  £40  pay  at  3d.,  if  certified  to  be  properly  constructed 
and  fitted  as  to  sanitary  requirements  (1890,  c.  8,  s.  26  (2) ;  1903,  c.  46, 
s.  13),  and  dwellings  in  the  house  of  an  annual  value  exceeding  £40 
but  not  exceeding  £60  pay  at  6d.  (1903,  c.  46,  s.  13). 

2.  Shops,  hotels,  and  inns,  coffee-houses,  lodging-houses,  farm- 
houses : — 

Annual  Value.  Rate.  Act. 

£20  and  not  exceeding  £40        .         .     2d.  in  the  £     .     (1890,  c.  8,  s.  25  (1)). 
Exceeding  £40  and  not  exceeding  £60     4d.         „  .     (1890,  c.  8,  s.  25  (2)). 

Exceeding  £60 6d.         „  .     (1851,  c.  36,  Sched.). 

The  Act  of  1851  imposed  the  6d.  rate  on  shopkeepers  and  licensed 
victuallers  and  farmers.  The  Act  of  1871,  c.  103,  s.  31,  extended  it  to 
hotel-keepers,  inn-keepers,  and  coffee-house  keepers,  whether  licensed 
victuallers  or  not ;  1890,  c.  8,  extended  the  6d.  rate  to  persons  occu- 
pying a  house  with  the  main  object  of  letting  furnished  lodgings  if 
registered  with  the  clerk  to  the  Commissioners,  on  condition  of  their 
registering  their  names  in  a  book  kept  by  the  clerk  to  the  Commis- 
sioners in  October,  and  making  application  for  the  reduction  in  Novem- 
ber (1890,  c.  8,  s.  26  (1) ;  1901,  c.  7,  s.  13). 
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Where  a  building  is  let  in  different  tenements,  one  for  a  public- 
house,  the  other  for  occupation,  the  landlord  not  being  licensee  is  liable 
to  pay  house  tax  on  the  residential  part  at  the  higher  rate  {M'Dougall  v. 
Campbell,  1899,  4  Tax  Gas.  166).  Hydropathic  institutions  are  treated 
as  hotels  {In  re  Strathearn  Hydropathic,  etc.,  1881,  1  Tax  Gas.  375). 

Collection  and  Management. — The  house  tax  is  an  assessed  tax  under 
the  direction  and  management  of  the  Commissioners  of  Inland  Revenue 
(1851,  c.  36,  s.  2).  The  general  procedure  for  its  levy  is  regulated  by 
the  Taxes  Management  Act,  1880,  43  &  44  Vict.  c.  19.  See  Income 
Tax;  Inland  Revenue. 

The  assessments  are  in  the  custody  of  the  clerk  to  the  local  Com- 
missioners of  Income  Tax,  and  in  London  the  original  lists  are  kept  by 
the  clerk  of  the  County  Council ;  a  duplicate  list  is  kept  with  the  rate- 
books of  the  parish  or  borough  to  which  it  relates  (1869,  c.  67,  ss.  68,  69). 

Payment  of  the  duty  did  not  give  a  poor-law  settlement  (1803,  c.  161, 
s.  59).     See  Pooe  Law. 

If  the  duty  is  not  paid  it  is  recoverable  by  distress  by  the  collector 
even  after  the  end  of  the  year  of  charge  {Elliott  v.  Yates,  1900,  2  Q.  B. 
370,  C.  A.),  or  by  proceedings  as  for  a  Grown  debt. 

[Authorities. — Dowell,  House  Tax  Laws,  1893;  Piper,  House  Tax, 
1903 ;  and  the  Reports  of  Tax  Cases  published  by  the  Commissioners  of 
Inland  Revenue,  most  of  which  are  also  reported  in  the  current  series 
of  English  and  Scotch  Law  Reports.] 

Housing*  of  the  Working-Classes.  — This  article 

relates  only  to  Part  II.  of  the  Housing  of  the  Working  Classes  Act, 
1890,  as  amended  by  subsequent  legislation,  and  deals  with  the  closing 
of  houses  dangerous  or  injurious  to  health,  and  the  demolition  of  houses 
obstructive  of  other  dwellings  in  such  a  way  as  to  be  dangerous  to  health. 
As  to  building  schemes  under  Part  I.  of  the  Act,  see  Artizans,  and  as 
to  Workmen's  Lodgings  imder  Part  IIL,  see  Lodging-House. 

Representation  as  to  Unhealthiness  of  Buildings. — It  is  the  duty  of 
the  medical  officer  of  Health  to  represent  to  his  local  authority  any 
dwelling-house  which  appears  to  him  to  be  in  a  state  so  dangerous  or 
injurious  to  health  as  to  be  unfit  for  human  habitation  (s.  30,  Act  of 
1890).  Where  the  medical  officer  does  not  make  any  such  representa- 
tion, it  is  open  to  any  four  or  more  householders  living  in  or  near  any 
street  containing  a  dwelling-house  to  be  complained  about,  to  send  a 
complaint  in  writing  to  the  medical  officer  of  health,  who  must  then 
inspect  the  house  and  transmit  the  complaint,  together  with  his  opinion 
thereon,  to  the  local  authority.  If  the  medical  officer  of  health  finds 
the  complaint  to  be  justified  he  must  represent  the  house  to  his  local 
authority  {ihid.,  s.  31  (1)).  It  is  the  duty  of  every  local  authority  to 
make  periodic  inspections  with  a  view  to  discovering  houses  dangerous 
or  injurious  to  health,  and  whenever  such  are  found  by  inspection, 
information,  or  any  other  means,  the  local  authority  is  required  forth- 
with to  take  proceedings  against  the  owner  or  occupier  to  close  the 
house  {ibid.,  s.  32  (1)).  The  county  medical  officer  may  also  send  in  a 
representation  (through  his  council)  to  any  local  authority,  other  than 
the  council  of  a  municipal  borough,  and  this  is  to  have  a  like  effect 
as  if  it  had  come  from  the  local  medical  officer  {ibid.,  s.  52).  A  parish 
council  have  the  same  power  of  representation  or  complaint  as  house- 
holders, but  without  prejudice  to  the  powers  of  the  householders  (Local 
Government  Act,  1894,  s.  6  (2)). 
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Proceedings  to  Close. — The  procedure  is  under  the  Public  Health  Act, 
1875,  38  &  39  Vict.  c.  55,  ss.  91,  94,  95,  97  generally,  and  in  London 
under  the  Public  Health  (London)  Act,  1891,  54  &  55  Vict.  c.  76, 
s.  142  (7).  By  sec.  91  of  the  Act  of  1875,  any  premises  in  such  a  state 
as  to  be  a  nuisance  or  injurious  to  health,  may  be  dealt  with  summarily 
under  the  Act.  The  first  step  is  to  serve  a  notice  to  abate  the  nuisance 
within  a  certain  specified  time.  This  is  served  on  either  owner  or 
occupier,  but  must  be  served  on  the  owner  (1)  where  there  is  no  occupier, 
or  (2)  where  the  nuisance  arises  from  the  want  of,  or  defective  construc- 
tion of,  any  structural  convenience  (Act  of  1875,  s.  94).  If  the  notice 
to  abate  is  not  complied  with  the  local  authority  are  required  to  make 
a  complaint  to  a  justice,  who  is  thereupon  required  to  issue  a  summons 
to  bring  before  the  Court  the  person  on  whom  the  notice  was  served 
{ibid.,  s.  95).  The  Court  may  impose  a  penalty  and  order  the  house  to 
be  closed,  whether  occupied  or  not  (53  &  54  Vict.  c.  70,  s.  32  (2)). 

The  tenants  of  any  inhabited  house  closed  by  an  order  under  sec.  32, 
ihid.,  must  be  served  with  a  notice  of  the  order,  and  (together  with  their 
families)  are  required  to  leave  the  house  within  such  a  period  as  may  be 
specified  in  the  notice,  such  period  being  not  less  than  seven  days  after 
service,  otherwise  they  are  liable  to  a  daily  penalty  for  disobedience. 
Tenants  may  be  paid  by  the  local  authority  such  reasonable  expenses 
for  their  removing  as  may  be  allowed  by  the  Court  making  the  closing 
order.  Such  expenses  are  a  civil  debt  from  the  owner  of  the  dwelling- 
house  to  the  local  authority  and  are  recoverable  summarily  {ibid., 
s.  32  (3)). 

Notice  to  Oivner. — The  owner  of  an  insanitary  dwelling  to  be  served 
with  a  notice  under  sec.  32  of  the  Act  of  1890  is  the  person  defined  by 
sec.  29  of  the  Act.  A  leaseholder  with  less  than  twenty-one  years  of 
his  lease  to  run  is  not  such  an  "  owner  "  {Osborne  v.  Skinners'  Company, 
1891,  60  L.  J.  M.  C.  156).  The  point  of  time  to  be  looked  at  in  order 
to  determine  the  ownership  for  the  purposes  of  the  Act  is  the  date  of 
the  service  of  the  notice  and  not  of  the  making  of  the  order  for  demo- 
lition {R  V.  >S'^.  Marylebone  Vestry,  1887,  20  Q.  B.  D.  415).  Any  notice 
to  an  owner  may  be  served  by  registered  post  addressed  to  either  him 
or  his  agent  at  his  usual  or  last  known  residence  or  place  of  business 
(3  Edw.  VII.  c.  39,  s.  13). 

Where  the  local  authority  consider  a  house  is  incapable  of  being 
made  habitable,  or  if  it  is  in  such  a  state  that  the  occupation  of  it  ought 
to  be  discontinued  immediately,  no  notice  to  the  owner  to  abate  a 
nuisance  need  be  served,  but  the  summons  for  a  closing  order  may  be 
applied  for  and  issued  at  once,  and  a  closing  order  ganted  on  such 
summons  (Housing  Act  of  1903,  3  Edw.  vii.  c.  39,  s.  8  (1)). 

Uninhabited  Houses. — The  fact  that  a  house  is  uninhabited  does  not 
prevent  it  being  a  house  in  respect  of  which  a  closing  order  may  be 
made  {Robertson  v.  King,  [1901]  2  K.  B.  265). 

Demolition. — Under  sec.  33  of  the  Act  of  1890  the  local  authority 
shall  pass  a  resolution  that  it  is  expedient  to  order  the  demolition  of 
any  building  concerning  which  a  closing  order  has  been  made,  provided 
that  the  closing  order  has  not  been  determined  by  a  subsequent  order, 
if  they  are  of  opinion  that  {a)  the  house  has  not  been  rendered  fit  for 
habitation ;  (b)  due  diligence  is  not  being  used  to  make  it  so  fit ;  and  (c)  its 
continuance  is  dangerous  or  injurious  to  the  health  of  the  public  or  to  the 
inhabitants  of  the  neighbouring  houses.  Notice  of  this  resolution  must 
be  served  on  the  owner,  and  the  notice  must  specify  the  time  and  place 
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appointed  for  the  further  consideration  of  the  resolution,  not  beincr  less 
than  one  month  after  service.  The  owner  may  attend  and  state  his 
objections  to  the  demolition  {ibid.,  s.  33  (2)).  Upon  further  consideration, 
unless  the  owner  undertakes  to  make  the  house  fit  for  habitation,  the 
local  authority  may  order  its  demolition  {ibid.,  s.  33  (3)).  In  order'that 
a  demolition  order  can  be  made,  the  continuance  of  the  buildinf^  must 
be  dangerous  or  injurious  to  health,  not  only  at  the  date  when  the 
resolution  w^as  passed  but  actually  at  the  date  when  the  order  is 
made  (  Vale  v.  Southall-Norwood  U.  D.  C,  1896,  60  J.  P.  134,  Middlesex 
Q.  S.).  If  the  owner  undertakes  to  execute  the  works,  and  if  these  be 
not  completed  within  the  time  specified  by  the  local  authority,  the 
latter  shall  order  the  demolition  of  the  building  {ibid.,  s.  33  (4)). 

The  owner  has  three  months  after  the  making  of  a  demolition  order 
to  take  down  his  building,  and  if  he  fails  to  do  so  the  local  authority 
shall  enter  and  do  the  work,  and  shall  sell  the  materials,  and,  after 
deducting  all  expenses,  pay  over  the  balance  (if  any)  to  the  owner  {ibid., 
s.  34  (1)).  If  the  proceeds  of  the  sale  do  not  cover  the  cost  of  removing 
the  building  the  deficiency  may  be  recovered  from  the  owner  as  a  civil 
debt  in  manner  provided  by  the  Summary  Jurisdiction  Acts  or  under 
the  provisions  of  the  Public  Health  Acts  relating  to  private  improve- 
ment expenses  (3  Edw.  vii.  c.  39,  s.  9). 

Charging  Orders  for  Cost  of  Repairs  under  the  Act. — On  proper  proof 
of  expenditure  by  the  owner  under  the  Act,  the  local  authority  are 
required  to  make  a  charging  order  on  the  house  by  way  of  annuity 
for  repayment.  As  to  details,  see  sec.  36,  and  as  to  priority  and 
registration  in  Yorkshire  and  Middlesex,  see  sec.  37. 

Obstructive  Buildings. — If  the  medical  officer  of  health  finds  that  any 
building,  though  not  in  itself  unfit  for  habitation,  is  so  situate  that  by 
reason  of  its  proximity  to  or  contact  with  any  other  buildings  it 
{a)  causes  a  stoppage  of  ventilation,  or  otherwise  makes  or  conduces 
to  make  surrounding  buildings  to  be  in  a  condition  unfit  for  habitation, 
or  dangerous  or  injurious  to  health;  or  {b)  prevents  proper  measures 
from  being  carried  into  effect  for  remedying  any  nuisance  injurious  to 
health,  or  other  evils  complained  of  in  respect  of  surrounding  buildings, 
he  shall  represent  to  the  local  authority  the  particulars  relating  to  the 
obstructive  building,  stating  in  his  opinion  that  it  is  expedient  the 
building  should  be  pulled  down  (s.  38).  It  is  also  open  to  any  four  or 
more  householders  (or  a  parish  council,  Local  Government  Act,  1894) 
to  make  a  representation  similar  to  that  of  the  medical  officer  {ibid., 
sec.  38  (2)).  Having  received  any  representation,  the  procedure  by  the 
local  authority  is  as  follows  (sec.  38) : — 

(1)  They  shall  cause  a  report  to  be  made  to  them  respecting  the 
circumstances  of  the  building,  the  cost  of  pulling  it  down  and  acquiring 
the  land  {ibid.,  subs.  (3)) ; 

(2)  Eeceive  report  under  (1)  and  take  it  into  consideration  together 
with  the  representation,  and  if  they  decide  to  proceed  {ibid.) — 

(3)  Serve  copy  of  representation  and  of  report  on  the  owner  of  the 
lands  on  which  the  obstructive  building  stands,  with  notice  of  the  time 
and  place  appointed  for  further  consideration  thereof  {ibid.) ; 

(4)  Further  consideration  of  report  and  representation,  and  hearing 
of  objections  by  owner  (who  has  the  right  to  attend  and  state  his 
objections),  if  any  {ibid.)  ; 

(5)  Make  an  order  {a)  allowing  the  objection,  or  ib)  directing  that 
the  building  shall  be  pulled  down  {ibid.). 
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Failing  any  appeal  from  the  order,  or  the  failure  or  abandonment  of  any 
appeal  which  may  have  been  made,  the  local  authority  are  authorised — 

(6)  To  purchase  the  lands  on  which  the  obstructive  building  stands 
in  like  manner  as  if  they  had  been  authorised  by  a  special  Act  to  purchase 
the  same,  and  for  the  purpose  of  such  purchase  the  provisions  of  the 
Lands  Clauses  Act  apply  {ibid.,  subs.  4)). 

Owners  Right  to  Site. — Within  one  month  after  notice  to  purchase 
the  owner  may  declare  that  he  desires  to  retain  the  site  (s.  38  (5)),  in 
which  case  he  must  undertake  either  himself  to  pull  down,  or  permit 
the  local  authorities  to  pull  down,  the  obstructive  building.  If  this 
course  be  adopted  the  local  authority  is  required  to  pay  him  compensa- 
tion for  the  demolition.  If  the  owner  retains  the  site  he  cannot  put  up 
a  new  building  which  may  be  obstructive  (s.  38  (10)),  though  in  most 
cases  this  would  be  also  preventible  under  the  building  by-laws  of  the 
local  authority. 

Compensation  for  Demolition. — In  case  of  failure  to  agree  the  amount 
of  compensation  is  settled  by  arbitration  proceedings  regulated  by  the 
Act  (sec.  38  (6)  and  Sched.  IL).  An  authority  cannot  be  required  to 
take  the  whole  of  the  property  of  an  owner,  but  only  such  part  being 
obstructive  as  may,  in  the  opinion  of  the  arbitrator,  be  severed  without 
material  detriment  to  the  remainder,  but  compensation  may  be  paid  for 
severance  {ibid., subs.  (7)).  Where  the  surrounding  buildings  are  increased 
in  value  by  reason  of  the  removal  of  an  obstructive  building,  a  proportion 
of  the  compensation  money  may  be  assessed  by  the  arbitrator  on  the 
improved  buildings  according  to  the  benefit  accrued.  This  assessment 
is  deemed  to  be  "private  improvement  expenses"  and  recoverable  as 
such  {ibid.,  subs.  (8)).  If  any  dispute  arises  between  owner  and  occupier 
(as  to  the  apportionment  in  respect  of  "  private  improvement  expenses  ") 
and  the  arbitrator,  the  dispute  is  to  be  settled  by  two  justices  under  the 
Lands  Clauses  Act  procedure  in  respect  of  compensation  claims  not 
exceeding  £50  {ibid.,  subs.  (9)). 

Settlement  of  Compensation — Arbitration  Proceedings  (sec.  41). — The 
arbitrator  is  appointed  and  may  be  removed  by  the  Local  Government 
Board.  In  settling  the  amount  of  compensation,  the  estimate  of  the 
value  of  the  house  is  to  be  based  on  the  fair  market  value  estimated  at 
the  time  of  valuation,  structural  condition  and  probable  life  being  taken 
into  account.  No  allowance  for  compulsory  purchase  {ibid.,  (2)  {a)). 
Allowance  is  to  be  made  for  increased  value  which  may  accrue  to  any 
other  property  of  the  owner  as  the  result  of  the  demolishing  the  build- 
ing in  question  {ibid.,  (2)  (b)).  As  to  the  class  of  evidence  which  may 
be  received  by  the  arbitrator,  and  what  deductions  are  to  be  drawn  from 
such  evidence,  see  sec.  41  (3),  and  Gough  v.  Liverpool  Corporation,  1891, 
65  L.  T.  512,  where  it  was  decided  that  compensation  was  not  to  be 
given  on  the  basis  of  site  and  materials  alone,  but  that  the  letting  value 
and  the  probable  duration  of  the  building  must  also  be  taken  into 
account.  Costs. — These  become  payable  by  the  local  authority,  if  the 
arbitrator  thinks  fit  so  to  certify,  unless  the  amount  of  the  award  is  the 
same  as  or  less  than  the  sum  which  was  offered  by  the  authority  before 
arbitration.  If  the  local  authority  has  not  been  supplied  by  the  owner 
with  such  reasonable  data  and  particulars  as  would  have  enabled  them 
to  make  an  offer  to  the  owner,  the  arbitrator  may  withhold  costs  from 
the  owner  {ibid.,  sub-sees.  (8)  (9)).  The  amount  awarded  is  payable  within 
seven  days,  and  may  be  recovered  as  a  debt,  with  five  per  cent,  interest. 
The  award  is  final  and  binding  on  all  parties  {ibid.,  subs.  (11)). 
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Negligent  London  and  Rural  Authorities. — Certain  powers  are  given 
the  County  Councils  to  compel  London  and  rural  authorities  to  carry  out 
housing  reform.  The  authority  is  required  to  forward  to  the  County 
Council  from  time  to  time  the  reports  and  representations  sent  in,  and 
proceedings  taken  with  respect  to  insanitary  and  obstructive  buildings 
(sec.  45  (1)).  If  the  County  Council  are  of  opinion  that  a  closing  order 
or  a  demolition  order  ought  to  be  made,  they  may,  after  giving  reason- 
able notice  of  their  opinion  (not  less  than  one  month)  to  the  local 
authority  to  that  effect,  and  if  the  authority  fails  to  properly  prosecute 
such  proceeding  as  may  be  necessary  to  give  effect  to  the  opinion  of  the 
Council,  pass  a  resolution  that  such  work  should  be  done,  and  thereupon 
such  powers  of  the  authority  under  Part  II.  of  the  Act  of  1890  as  relate 
to  the  buildings  in  question,  become  vested  in  the  County  Council  (sub- 
sees.  (2)  {a)  {h)).  All  expenses,  including  compensation,  are  regarded  as 
a  simple  contract  debt  due  by  the  authority  to  the  County  Council 
(ss.  (3)).  The  officers  of  the  County  Council  have  the  same  right  of 
entry  concerning  matters  of  public  health  on  premises  in  question  as 
the  officers  of  the  local  authority  (subs.  (4)). 

Other  Negligent  Authorities. — Elsewhere  than  in  London  and  rural 
districts,  where  the  local  authority  fails  to  take  notice  of  representations 
from  householders,  such  householders  may  petition  the  Local  Govern- 
ment Board,  which,  after  causing  an  inquiry  to  be  held,  may  order  the 
local  authority  to  proceed  under  the  Act,  and  such  order  is  binding  on 
the  local  authority  (sec.  31  (2)). 

Penalties. — For  preventing  execution  of  the  Act  of  1890.  Wliere  any 
person  being  the  occupier  prevents  the  owner,  or  where  any  occupier  or 
owner  prevents  the  officers  of  the  local  authority,  from  carrying  into 
effect  any  of  the  provisions  of  the  Act  after  proper  notice  has  been 
given,  a  Court  of  summary  jurisdiction  on  proof  afforded  may  make  an 
order  to  permit  to  be  done  all  things  requisite  for  carrying  into  effect 
the  provisions  of  Part  11.  of  the  Act.  Failure  to  comply,  after  the 
expiration  of  ten  days  from  the  service  of  the  order,  on  conviction 
renders  the  offender  liable  to  a  fine  not  exceeding  £20.  The  owner  is 
not  to  be  liable  unless  he  assented  to  the  commission  of  the  offence. 

Appeal. — Any  person  aggrieved  by  order  of  an  authority  under 
this  Act  may  appeal  to  Quarter  Sessions,  and  proceedings  are  to  be 
stayed  until  the  appeal  is  determined  or  ceases  to  be  prosecuted.  The 
Summary  Jurisdiction  Act  1879  applies  with  the  proviso — (a)  that 
notice  of  appeal  must  be  given  within  one  month  after  notice  of  the 
order  served ;  and  (b)  that  the  Court  shall,  at  the  request  of  either  party, 
state  the  facts  specially  for  the  determination  of  a  superior  Court,  and 
all  proceedings  shall  be  removed  into  that  Court  (sec.  35). 

[Authorities. — Glen's  Public  Health,  1906  ed.;  Circular  of  the  Local 
Government  Board,  January  9,  1905 ;  Forms  in  Proceedings  relating  to 
Closing  Orders  under  the  Housing  of  the  Working  Classes  Acts,  1890 
to  1903 ;  Knight's  Loc.  Gov.  Stats.  <&  Orders,  vol.  iii.  (Orders),  p.  7.] 

Hue  and  Cry- — The  hue  and  cry  (hutesium  et  clamor)  is  the 
old  common-law  process  of  pursuing  with  horn  and  voice,  on  horse  or 
foot,  from  vill  to  vill,  felons  or  such  as  have  dangerously  wounded 
another.  (As  to  the  early  history  of  the  hue  and  cry,  see  Pollock  and 
Maitland,  Hist.  Eng.  Lav:,  vol.  ii.  p.  576.) 

Originally  it  seems  that  a  man  captured  by  the  hue  and  cry  while 
he  still  had  about  him  the  signs  of  his  guilt  was  liable  to  summary 
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execution  when  brought  to  a  Court,  and  was  not  allowed  to  claim  any 
sort  of  trial.  From  the  end  of  the  twelfth  century  the  hue  and  cry 
was  gradually  by  edicts,  writs,  and  statutes  regulated  and  brought  into 
harmony  with  the  procedure  of  the  Courts  (see  Edicttim  Regmm,  1195, 
Stubbs,  Select  Charters,  p.  263 ;  Writ  for  Conferring  Watch  and  Ward, 
1252,  Stubbs,  Select  Charters,  p.  370 :  Statutes  13  Edw.  i.  st.  2,  cc.  1 
and  4 ;  27  Eliz.  c.  13  ;  and  8  Geo.  ii.  c.  16).  These  statutes  were  repealed 
in  1827  (7  &  8  Geo.  iv.  c.  27). 

The  hue  and  cry  may  be  raised  by  any  individual  who  is  robbed  or 
knows  of  a  felony,  or  by  any  officer  of  justice ;  but  it  is  best,  if  possible, 
that  it  should  be  raised  by  the  latter,  and  an  officer  engaged  in  a  hue 
and  cry  has  the  same  powers  as  if  acting  under  a  magistrate's  warrant. 
In  the  case  of  a  hue  and  cry,  if  the  person  pursued  takes  refuge  in 
a  house,  the  doors  may  be  broken  open  upon  his  refusal  to  open 
after  a  demand  has  been  made  by  an  officer ;  and  a  party  pursued 
by  a  hue  and  cry  may  be  lawfully  apprehended  and  committed  to 
prison,  although  it  afterwards  appears  that  he  is  innocent,  A  person 
raising  a  hue  and  cry  without  cause  is,  however,  liable  to  fine  and 
imprisonment,  and  also  to  an  action  for  damages  by  the  person  injured 
thereby.  The  Criminal  Law  Act,  1826  (7  Geo.  iv.  c.  64),  s.  28,  permits 
the  Courts  to  order  rewards  for  persons  making  themselves  particularly 
active  in  the  arrest  of  certain  classes  of  offenders,  and  the  Sheriffs  Act, 
1887  (50  &  51  Vict.  c.  55),  s.  8,  subs.  (1),  re-enacting  3  Edw.  i.  c.  9, 
provides  that  every  person  in  a  county  shall  be  ready  and  apparelled 
at  the  command  of  the  sheriff  and  at  the  cry  of  the  country  to  arrest  a 
felon  whether  within  a  franchise  or  without,  and  in  default  shall  on 
conviction  be  liable  to  a  fine ;  and  if  default  be  found  in  the  lord  of  the 
franchise,  he  shall  forfeit  the  franchise  to  the  King,  and  if  in  the  bailiff, 
he  shall  be  liable  to  fine  and  to  imprisonment  for  not  more  than  one 
year,  or  if  he  cannot  pay  the  fine  not  more  than  two  years. 

[^Authorities. — Stubbs,  Select  Charters ;  Pollock  and  Maitland,  Hist. 
Eng.  Law ;  Hale,  Pleas  of  the  Croivn ;  Hawkins,  Pleas  of  the  Crown ; 
Black.  Com. ;  Stephen,  Com.'\ 

HuiSSier  (Er.),  a  term  met  with  in  the  Law  Eeports  in  cases 
involving  French  law,  derived  from  the  old  French  huis,  meaning  door, 
hence  doorkeeper  of  the  Court  (cp.  huis-clos,  closed  doors),  a  Court  officer 
whose  functions  were  originally  confined  to  the  interior  of  the  Court 
chamber.  Under  contemporary  French  procedure  he  acts  as  process- 
server,  those  attached  to  the  Court  (or  while  acting  in  that  capacity) 
being  distinguished  from  the  ordinary  huissiers  by  the  term  huissiers 
audienciers. 

H umber  Rules. — These  are  rules  for  the  navigation  of  the 
river  Humber,  made  by  Order  in  Council  under  the  power  given  in 
sec.  421  of  the  M.  S.  A.,  1894,  and  which  incorporate  the  old  Collision 
Eegulations  (see  Collisions  at  Sea).  A  breach  of  them  has  the  same 
effect  as  a  breach  of  the  general  regulations,  namely,  it  creates  a  pre- 
.  sumption  of  negligence,  which  can  only  be  rebutted  by  showing  that 
the  breach  could  not  have  contributed  to  the  collision  (The  Bipon, 
1885,  10  P.  D.  65 ;  and  see  The  Magneta,  1890,  15  P.  D.  101 ;  Marsden, 
Collisions  at  Sea,  5th  ed.,  1904). 

Hundred. — An  old  territorial  division  composed  of  a  cluster  of 
.townships,  and  intermediate  between  the  township  and  the  shire.     The 
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origin  of  the  hundred  or  wapentake  has  formed  the  subject  of  much 
conjecture,  but  the  theory  which  has  found  most  acceptance  is  that  it 
was  originally  due  to  the  association  of  a  hundred  men  for  purposes  of 
defence,  and  that  it  was  only  at  a  later  date  that  the  name  was  used  to 
denote  a  territorial  division.  As  an  institution  for  police  purposes  the 
hundred  first  appears  in  the  ordinances  of  Edgar,  which  required  that 
in  the  hundred  every  man  should  do  justice  to  another,  and  that  thieves 
should  be  pursued  and  brought  to  justice  (Stubbs,  Select  Charters  (ed. 
1895),  p.  68).  This  obligation  of  raising  the  hue  and  cry  after  felons 
was  reimposed  by  subsequent  statutes,  among  others  by  the  Statute  of 
Winchester,  13  Edw.  I.  c.  2,  which  also  made  the  hundred  collectively 
liable  for  robberies  committed  within  the  district  of  the  hundred  where 
the  offender  could  not  be  found  and  brought  to  justice.  In  succeeding 
centuries  the  hundred  as  a  distinct  division  of  the  county  gradually 
declined  in  importance,  but  a  relic  of  its  collective  liability  for  damages 
existed  till  1886  in  the  liability  to  make  compensation  to  persons  whose 
property  was  feloniously  injured  or  destroyed  by  rioters.  This  liability, 
however,  was  removed  by  a  statute  of  the  year  mentioned  (the  Riot 
(Damages)  Act,  1886),  which  threw  the  liability  on  to  the  police  rate. 
Even  yet  a  hundred  rate  may  be  levied  for  the  purposes  of  certain  main 
roads,  under  the  provisions  of  sec.  20  of  the  Highway  Act,  1878,  a 
section  which  is  incorporated  in  the  Local  Government  Act,  1888,  but 
in  this  (which  applies  chiefly  to  the  county  of  Lancaster)  we  see  practic- 
ally the  sole  survival  of  the  hundred  as  a  department  of  English  local 
government.     See  Hundeed  Court  ;  Hundredors. 

[^Authorities. — Stubbs,  Constitutional  History  of  England,  1874  ed.,  vol. 
i.  pp.  96-108 ;  Pollock  and  Maitland,  Hist.  Eng.  Law,  vol.  i.  pp.  543-547.] 

Hundred  Court. — Like  the  county,  the  hundred  or  wapen- 
take had  its  own  moot  or  court  for  deali;ng  with  matters,  both  civil  and 
criminal,  within  the  hundred.  By  the  ordinances  of  Edgar,  the  men  of 
the  hundred  were  required  to  meet  once  within  every  four  weeks ;  later, 
the  Court  met  oftener.  "  It  was  attended  by  the  lords  of  land  within 
the  hundred  or  their  stewards  representing  them,  and  by  the  parish 
priest,  the  reeve,  and  four  best  men  of  each  township "  (Stubbs,  Con- 
stitutional History  of  England,  1874  ed.,  vol.  i.  pp.  102,  103).  At  first 
the  judges  seem  to  have  been  the  whole  body  of  suitors,  but  at  a  later 
date  power  appears  to  have  been  delegated  to  a  body  of  twelve  {ibid.). 
The  jurisdiction  of  the  county  and  hundred  Courts  was  practically  alike, 
except  as  to  the  area  over  which  it  extended.  On  the  institution  of  the 
system  of  frankpledge,  the  sheriff  attended  each  hundred  Court,  except 
those  which  were  in  private  hands,  as  many  were,  twice  yearly  to  see 
that  every  man  was  properly  enrolled  in  his  tithing,  and  also  to  receive 
presentments  of  grave  offences.  Many  of  the  old  hundred  Courts  existed 
till  comparatively  recently,  but  by  sec.  28  of  the  County  Courts  Act, 
1867,  provision  was  made  for  the  suppression  of  such  of  them  as  were 
not  Courts  of  Record.  The  Salford  Hundred  Court  is  an  instance  of  one 
of  these  ancient  judicatories ;  it  was  remodelled  by  the  Salford  Hundred 
Court  of  Record  Act,  1868.  As  to  the  jurisdiction  of  this  Court,  see 
Payne  v.  Hogg,  [1900]  2  Q.  B.  43.  See  also  St.  R.  &  0.,  Rev.  (1904), 
vol.  vi.  pp.  171  et  seq. 

[Authorities. — Stubbs,  Constitutional  History  of  England,  1874  ed., 
vol.  i.  pp.  102  et  seq.;  Pollock  and  Maitland,  Hist.  Eng.  Laiv,Yo\.i. 
pp.  544  et  seq.'\ 
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Hundredors. — The  men  of  a  hundred  {q.v.).  In  the  old  law 
when  juries  were  required  to  be  taken  from  the  neighbourhood  of  the  vill 
or  place  where  the  cause  of  action  arose,  challenges  might  be  made  to  the 
array  for  a  defect  of  hundredors.     This,  however,  has  long  been  abolished. 

Hungary  and  Austria-— ^rm. — The  Austro-Hungarian 
monarchy  consists  of  two  States  with  separate  constitutions  described 
below. 

Austria,  exclusive  of  the  two  Ottoman  provinces  of  Bosnia  and 
Herzegovina  (as  to  which,  see  below),  has  an  area  of  116,000  square 
miles — rather  less  than  that  of  the  United  Kingdom,  and  about  six- 
sevenths  of  that  of  its  old-time  rival  the  kingdom  of  Prussia. 

Hungary  is  rather  larger,  its  area  being  125,000  square  miles. 

The  two  Ottoman  provinces  (administered  by  Austria,  though  not 
formally  incorporated  in  the  empire)  add  some  20,000  square  miles  (about 
the  size  of  Scotland)  to  the  above.  The  total  area  of  the  dual  monarchy, 
including  these,  considerably  exceeds  that  of  the  German  Empire  {q.v.). 

Austro-Hungary  is  a  purely  continental  power,  and  has  no  trans- 
marine possessions  or  dependencies.  Its  only  sea-board  is  the  Dalmatian 
coast  of  the  Adriatic ;  its  other  boundaries  are  those  of  its  eight  con- 
tinental neighbours — Italy,  Switzerland,  Germany,  Eussia,  Eoumania, 
Servia,  Turkey,  and  Montenegro. 

Early  History. — The  Austrian  Empire  arose  from  the  foundation, 
1200  years  ago,  of  an  outpost  of  Charlemagne's  empire.  This,  established 
as  a  Margraviate  (or  frontier-land  government),  was  three  and  a  half 
centuries  later  raised  to  a  duchy,  and  from  1282  onwards  its  history 
follows  the  fortunes  of  the  house  of  Hapsburg,  whose  dominions  rapidly 
extended.  In  1526  the  crowns  of  Bohemia  and  Hungary  were  joined 
with  the  Austrian  one,  and  have  remained  so  united.  From  1438  the 
archdukes  of  Austria  were,  with  scarcely  an  intermission.  Emperors  of 
the  Holy  Eoman  Empire  until  the  Napoleonic  severance  of  the  connec- 
tion with  Germany  in  1804  (see  German  ExMPIRe). 

The  kingdom  of  Hungary  dates  from  its  foundation  by  King  Stephen 
in  the  year  1000,  who  for  christianising  his  people  received  from  the 
Pope  the  title  of  "  Apostolic  King." 

The  subsequent  changes  in  the  constitutions  of  both  countries  are 
briefly  referred  to  below. 

Constitutions. — Under  the  "Compromise"  of  1867  Austria  and 
Hungary,  though  under  the  same  sovereign,  are  independent  States, 
each  possessing  its  own  constitution.  But  for  foreign  and  diplomatic 
affairs,  army  and  navy,  and  finance  there  are  common  ministries.  On 
the  other  hand,  each  State  has  its  separate  territorial  army,  in  addition 
to  the  common  "  regular  "  army.  Besides  this  permanent  political  union 
there  is  a  commercial  one  (renewed  decennially)  under  which  there  are 
common  customs,  coinage,  and  weights  and  measures,  and  consular 
representation.  Hungary  contributes  about  one-third  of  the  common 
expenditure.     There  are  separate  national  debts  for  the  two  kingdoms. 

The  Parliament  or  Eeichsrath  of  Austria  consists  of  two  houses. 
Of  the  Upper  House  about  two-thirds  of  the  members  are  nominated 
for  life  by  the  Emperor,  the  remainder  are  hereditary  princes  and  peers, 
and  seventeen  bishops  and  archbishops.  Under  a  law  passed  November 
1906,  the  Lower  House  is  elected  on  the  basis  of  universal  equal  and 
direct  suffrage. 

Austria  is  divided  into  seventeen  provinces,  for  each  of  which  there 
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is  a  separate  diet — "  Landtage,"  composed  of  ecclesiastics  and  university 
rectors,  and  representatives  of  the  great  estates,  the  towns,  the  boards  of 
commerce  and  industry,  and  the  village  communes.  These  diets  can 
legislate  on  all  matters  not  expressly  reserved  to  the  Reichsrath,  and 
control  local  government,  education,  charities,  and  public  works. 

Each  commune  has  a  council  which  acts  through  an  administrative 
committee  or,  in  certain  towns,  a  corporation. 

[See  Statesmen's  Year-Book.'] 

Application  of  British  Statutes. — For  this  purpose,  as  for  all  foreign 
relations,  the  dual  monarchy  is  treated  as  one  State.  Austria-Hungary 
is  not  within  the  International  Copyright  Union,  but  has  entered  into 
a  special  ("  the  Vienna  ")  Convention  with  Great  Britain,  and  by  Orders 
in  Council  (St.  R  &  0.,  Rev.  1904,  vol.  ii.,  "Copyright,"  pp.  26-33)  this 
Convention  has  been  brought  into  force  as  regards  the  whole  British 
Empire,  except  the  Dominion  of  Canada,  the  Cape,  New  South  Wales, 
and  Tasmania  (see  Copyright).  Neither  has  Austria-Hungary  joined 
the  Industrial  Property  Convention  under  which  patents,  designs,  and 
trade  marks  are  internationally  protected. 

She  has,  however,  entered  into  various  reciprocal  arrangements  with 
this  country  for  the  protection  of  merchant  shipping,  which  are  carried 
into  effect  by  Statutory  Orders.  The  British  regulations  for  the  pre- 
vention of  collisions  at  sea  apply  to  ships  of  Austro-Hungary  whether 
within  or  without  British  jurisdiction  (St.  R.  &  0.,  Rev.  1904,  vol.  viii., 
"  Merchant  Shipping,"  p.  285),  and  the  British  rules  for  tonnage 
measurement  have  been  adopted  {ihid.,  p.  1),  with  the  result  that  the 
ships  of  the  dual  monarchy  have  not  to  be  remeasured  in  British  ports. 
Provision  has  also  been  made  by  Order  in  Council  {ihid.,  p.  72)  for  the 
apprehension  of  seamen  deserting  from  Austro-Hungarian  ships,  and 
under  like  machinery  {ibid.,  p.  67)  a  penalty  is  imposed  on  unauthorised 
persons  boarding  such  ships  in  British  territory  before  the  seamen 
are  discharged.  Under  an  agreement  of  November  26,  1880  (Hertslet's 
Treaties,  vol.  xv.  p.  78),  Great  Britain  and  Austro-Hungary  afford  mutual 
facilities  for  the  relief  of  distressed  seamen,  Extradition  {q.v.),  is  regu- 
lated by  Treaty  of  December  3,  1873,  as  supplemented  by  an  additional 
Convention  of  June  26,  1901  (St.  R.  &  0.,  Rev.  1904,  vol.  v.,  "Fugitive 
Criminal,"  pp.  11,  18). 
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husband  and  wife,  of  which  the  Courts  of  common  law  and  equity  take 
cognisance.  With  matrimonial  offences  and  such  questions  relating  to 
the  conduct  of  the  parties  as  fell  formerly  within  the  jurisdiction  of  the 
Ecclesiastical  Courts,  and  are  now  dealt  with  by  the  (Probate  and) 
Divorce  Division  of  the  High  Court,  this  article  is  not  concerned.  Such 
topics  are  discussed  in  the  articles  on  Marriage  and  Divorce. 

1.  Wife's  Rights  in  her  Husband's  Property. 

At  the  present  day  such  rights  as  a  wife  has  only  arise  on  the  death 
of  her  husband  intestate.  On  that  event  she  has — (a)  a  life  interest  in 
a  portion  of  the  real  estate  of  which  he  dies  intestate,  provided  he  has 
not  excluded  her  therefrom ;  (b)  a  certain  interest  in  his  personal  estate 
under  the  Statutes  of  Distribution;  (c)  a  certain  qualified  right  to 
administer  to  his  estate. 

(a)  The  first  of  these  rights  is  all  that  remains  of  the  ancient  Dower, 
a  right  which  the  common  law  gave  to  a  widow  for  the  sustenance  of 
herself  and  her  children  (Co.  Litt.  31a).  "Where  a  woman  taketh  a 
husband  seised  of  such  an  estate  in  tenements,  etc.,  so  as  by  possibility 
it  may  happen  that  the  wife  may  have  issue  by  her  husband,  and  that 
the  same  issue  may  by  possibility  inherit  the  same  tenements  of  such  an 
estate  as  the  husband  hath,  as  heir  to  the  husband,  of  such  tenements  she 
shall  have  her  dower,  and  otherwise  not "  (Litt.  s.  53).  Three  conditions 
were  therefore  necessary  to  entitle  the  wife  to  dower — (i.)  Marriage; 
(ii.)  sole  seisin  of  an  estate  of  inheritance ;  (iii.)  death  of  the  husband 
(Co.  Litt.  31a).  It  was  not  necessary  that  there  should  be  issue  in  fact 
of  the  marriage  (Litt.  s.  36),  but  it  was  necessary  that  there  should  be  a 
possibility  of  issue  who  could  inherit ;  and  therefore  if  lands  were  limited 
to  a  man  and  his  heirs  by  a  certain  marriage  in  tail,  and  his  wife  died 
and  he  married  again,  his  second  wife  would  have  no  dower  out  of  those 
lands  (Litt.  s.  53).  Assuming  these  three  conditions  fulfilled,  the  widow 
was  entitled  to  an  estate  for  life  in  one-third  of  the  lands  of  which  her 
husband  was  solely  seised  for  an  estate  of  inheritance  in  possession  at 
any  time  during  the  coverture.  The  husband  must  have  been  "  seised ;" 
therefore  the  widow  was  not  dowable  out  of  his  equitable  estates  (Co. 
Litt.  29a),  including  a  mere  equity  of  redemption  (Dawson  v.  Ba7ik  of 
Whitehaven,  1877,  6  Ch.  D.  218).  With  regard  to  the  "  tenements,  etc.," 
out  of  which  a  widow  is  dowable,  this  expression  includes  manors,  rents, 
rights  of  common,  profits,  tolls,  advowsons,  tithes,  fairs,  markets,  and 
other  rights  (see  Park,  Boiver,  p.  Ill;  Roper,  H.  &  W.,  vol.  i.  p.  342); 
mines,  if  opened  in  her  husband's  lifetime,  otherwise  not  {Stoughton  v. 
Leigh,  1808,  1  Taun.  402;  11  R.  R.  810).  The  wife's  right  to  dower 
attached  in  interest  at  the  instant  when  marriage  and  seisin  co-existed ; 
the  death  of  the  husband  only  consummated  the  right.  She  had  there- 
fore during  her  husband's  life  an  interest  which  she  could  part  with, 
and  there  is  no  question  but  that  if  a  husband  and  wife  levied  a  fine 
{Lam'pet's  Case,  1613,  10  Rep.  495)  or  suffered  a  recovery  (Park,  Dower, 
193),  the  wife  was  barred  of  her  dower. 

A  wife  could  not,  however,  release  her  right  to  dower ;  and  as  accord 
and  satisfaction  could  not  be  pleaded  at  law  to  a  real  action,  no  accept- 
ance of  any  other  benefit  would  bar  her  right  to  claim  dower  (  Vernon  s 
Case,  1573,  4  Rep.  la;  76  E.  R.  845).  Hence  the  practice  arose  in  early 
times  of  conveying  lands  to  uses,  thus  making  the  husband's  estate  an 
equitable  and  not  a  legal  one,  with  the  exception  of  a  legal  joint  estate 
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(junctura)  during  the  life  of  the  wife  to  secure  a  provision  for  her  called 
a  jointure.  Now  when  the  Statute  of  Uses  was  passed  (27  Hen.  viii.), 
converting  the  use  into  the  legal  seisin,  wives  would  have  been  entitled 
to  both  jointure  and  dower  but  for  sec.  6,  which  provided  that  women 
having  an  estate  in  jointure  with  their  husbands  should  not  be  entitled 
to  dower.  If  jointure  were  made  after  marriage,  this  statute  put  the 
widow  to  her  election  between  the  jointure  and  dower.  Jointure  soon 
acquired  a  wider  meaning,  and  is  defined  in  Vernon's  Case  (1573,  4  Rep. 
p.  '2h',  76  E.  R.  853)  to  be  "a  complete  livelihood  of  freehold  for  the 
wife  of  lands  or  tenements,  etc.,  to  take  effect  presently  in  possession  or 
profit  after  the  decease  of  her  husband  for  the  life  of  the  wife,  at  least, 
if  she  herself  be  not  the  cause  of  its  determination  or  forfeiture."  At 
law,  unless  this  definition  was  fulfilled,  the  widow  was  neither  barred  of 
dower  nor  put  to  any  election.  But  in  a  Court  of  equity  it  was  very 
different,  for  an  intended  wife  of  full  age  might  bind  herself  to  take 
any  reasonable  provision,  such  as  a  term  of  years  or  an  annuity,  as  an 
equitable  jointure,  in  satisfaction  of  dower.  But  in  equity,  as  at  law,  to 
be  an  absolute  bar  to  dower,  this  equitable  jointure  had  to  be  accepted 
before  marriage.  If  made  after  marriage,  the  Court  put  the  widow  to 
her  election. 

Before  the  Dower  Act  a  difficult  question  often  arose  as  to  whether 
a  legacy  or  other  bequest  given  to  a  widow  was  intended  to  be  in 
satisfaction  of  dower  so  as  to  put  her  to  her  election,  a  question  in  the 
last  resort  depending  on  the  construction  of  the  bequest.  The  subject 
has  lost  so  much  of  its  former  importance  that  it  is  not  thought  neces- 
sary to  do  more  than  refer  the  reader  to  Rop.  Hushand  aiul  Wife, 
vol.  i.  pp.  565  et  seq.,  where  it  is  discussed  at  length. 

When  dower  had  been  duly  assigned  in  accordance  with  the  widow's 
rights  at  common  law  her  title  had  relation  back  to  her  husband's 
original  seisin,  and  had  priority  over  all  charges  and  incumbrances  and 
debts  created  or  incurred  by  him  during  the  marriage  after  he  had 
acquired  the  estate.  If  he  conveyed  the  estate  to  a  bond  fide  purchaser 
for  value,  the  purchaser  took  subject  to  the  widow's  dower  (Doe  v. 
Gioinnell,  1841,  1  Q.  B.  682).  When,  therefore,  it  became  desirable 
that  real  estate  should  be  more  readily  alienable,  dower  ceased  to  be 
a  benefit  and  became  a  burden,  and  the  ingenuity  of  conveyancers 
devised  the  uses  to  bar  dower,  by  means  whereof  the  fullest  powers  of 
disposition  were  conferred  upon  the  husband  without  his  having  an 
•estate  of  inheritance  in  possession.  The  land  was  conveyed  to  such 
uses  as  the  husband  should  appoint;  in  default  of  such  appointment, 
to  the  use  of  the  husband  and  his  assigns  for  life ;  from  and  after  the 
determination  of  that  estate,  by  forfeiture  or  otherwise,  in  the  pur- 
chaser's lifetime,  to  the  use  of  trustees  during  the  husband's  life  in 
trust  for  him  and  his  assigns ;  and  after  his  death  to  the  use  of  him,  his 
heirs,  and  assigns  for  ever.  This  form  is  probably  to  be  ascribed  to  the 
learned  author  of  Fearne  on  Contingent  Bemainders  (see  4th  ed.,  vol.  i. 
p.  509). 

All  women  married  after  the  1st  of  January  1834  come  under  the 
provisions  of  the  Dower  Act,  3  &  4  Will.  iv.  c.  105.  This  Act  applies  to 
freehold  and  gavelkind  lands,  and  probably  also  to  lands  held  by  the 
custom  of  borough-English  {Farley  v.  Bonham,  1861,  30  L.  J.  Ch.  239), 
Ijut  not  to  copyhold  lands  {Smith  v.  Adams,  1854,  5  De  G.,  M.  k  G.  712; 
43  E.  R.  1047).  Under  this  Act  a  widow  is  dowable  out  of  lands  in 
which  her  husband's  interest  was  equitable,  or  partly  legal  and  partly 


1 


644  HUSBAND  AND  WIFE 

equitable  (s.  2),  provided  it  was  an  estate  of  inheritance  in  possession,  or 
equal  to  an  estate  of  inheritance  in  possession  {In  re  Michell,  [1892] 
2  Ch.  87)  other  than  a  joint-tenancy.  If  the  husband's  interest  is  a 
right  of  entry,  that  is  sufficient  (s.  3),  provided  the  claim  to  dower  is 
enforced  before  the  right  of  entry  is  barred.  But  she  is  not  dowable 
out  of  any  lands  of  which  her  husband  actually  disposed  in  his  lifetime 
or  by  will  (s.  4).  A  widow  is  not  entitled  to  dower  out  of  any  land  of 
her  husband  where,  in  the  deed  by  which  such  land  is  conveyed,  or  by 
any  deed  executed  by  him,  it  shall  be  declared  that  his  widow  shall  not 
be  entitled  to  dower  out  of  such  land  (s.  6).  Nor  is  she  entitled  to 
dower  out  of  any  land  of  which  her  husband  dies  wholly  or  partially 
intestate,  when  by  his  will  he  declares  his  intention  that  she  shall  not 
be  entitled  to  a  dower  out  of  such  land  or  out  of  any  of  his  land  (s.  7). 
Her  right  is  subject  to  any  conditions,  restrictions,  or  directions  declared 
by  her  husband's  will  (s.  8).  Where  a  husband  devises  land  out  of 
which  his  widow  would  have  been  dowable  if  the  same  were  not  so 
devised,  or  any  estate  or  interest  therein,  to  or  for  the  benefit  of  his 
widow,  she  is  not  dowable  out  of  any  of  his  land  unless  a  contrary 
intention  appears  in  his  will  (s.  9).  A  devise  of  real  estate  to  trustees 
on  trust  to  sell  and  to  pay  an  annuity  out  of  the  proceeds  is  a  devise  of 
an  interest  in  land  {Lacy  v.  Hill,  1875,  L.  K.  19  Eq.  346 ;  In  re  Thomas, 
1886,  34  Ch.  D.  166).  But  no  gift  or  bequest  out  of  personal  estate,  or 
out  of  land  not  liable  to  dower,  will  defeat  her  right  to  dower  unless 
a  contrary  intention  is  expressed  in  the  husband's  will  (s.  10). 
The  Court  may  enforce  an  agreement  by  the  husband  not  to  bar  his 
wife's  right  to  dower  (s.  11).  Formerly,  if  a  legacy  were  given  in 
satisfaction  of  dower,  it  was  entitled  to  priority  over  simple  legacies,  for 
it  was  considered  the  price  of  the  dower.  By  sec.  12  nothing  in  the 
Act  is  to  interfere  with  any  rule  of  equity  by  which  legacies  bequeathed 
in  satisfaction  of  dower  are  entitled  to  priority  over  other  legacies.  But 
this  rule  only  applies  where,  if  she  had  not  accepted  the  gift  in  satis- 
faction, the  widow  would  have  been  entitled  to  dower  {In  re  G-reenvjood, 
[1892]  2  Ch.  295).  By  sec.  5  dower  is  made  subject  to  all  partial  estates 
and  interests,  and  all  charges  which  the  husband  may  have  created,  and 
also  to  all  debts,  incumbrances,  and  contracts  to  which  the  land  may  be 
liable.  [The  proportionate  part  of  the  widow's  charge  for  £500  to  be 
borne  by  the  real  estate  of  an  intestate  under  the  Intestates'  Estates 
Act,  1890,  has  priority  over  her  right  to  dower  {In  re  CharrUre,  [1896] 
1  Ch.  912).] 

By  20  Hen.  iii.  c.  2,  the  widow  is  entitled  to  crops  and  emblements 
upon  estates  belonging  to  her  in  dower,  and  she  may  bequeath  them  by 
her  will.  If  a  wife  commits  adultery  uncondoned  by  her  husband  she 
forfeits  her  dower  by  Statute  13  Edw.  i.  (Westminster  2),  c.  34;  and 
that  whether  she  is  living  apart  from  him  by  his  consent  {Hethrington 
V.  Graham,  1829,  6  Bing.  135;  31  K.  E.  361),  or  on  account  of  his 
cruelty  {Woodward  v.  Dowse,  1861,  10  C.  B.  N.  S.  722).  After  decree 
of  divorce  her  right  is  at  an  end  {Frampton  v.  Stephens,  1882,  21  Ch.  D. 
164),  secus  of  a  decree  for  judicial  separation  {ibid.). 

The  old  writ  of  dower  prescribed  by  20  Hen.  iii.  c.  1,  was  abolished 
by  the  Common  Law  Procedure  Act,  1860,  s.  26,  an  ordinary  action 
being  substituted  commenced  by  a  writ  indorsed  with  a  notice  that 
the  claim  is  for  dower.  The  procedure  under  the  Judicature  Acts  is 
the  same  (R.  S.  C,  1883,  Orders  1  and  2,  and  App.  A,  Part  II.,  s.  4  to 
the  Rules).     The  widow  must  bring  her  action  within  twelve  years  after 
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the  right  of  action  first  accrued  (37  &  38  Vict.  c.  57,  s.  1).  She  can 
only  recover  six  years'  arrears  (3  &  4  Will.  iv.  c.  27,  s.  42).  A  widow 
tenant  in  dower  is  liable  for  waste  (Co.  Litt.  53,  54).  She  may  exercise 
the  powers  of  a  tenant  for  life  to  lease  for  twenty-one  years  under  sec 
46  of  the  Settled  Estates  Act,  1878. 

By  the  common  law  confirmed  by  Statute  9  Hen.  iii.  c.  7  (Magna 
Carta),  a  widow  is  entitled  to  tarry  in  the  chief  house  of  her  husband 
for  forty  days  after  the  death  of  her  husband,  within  which  days  her 
dower  shall  be  assigned  her  (unless  it  were  assigned  before),  or  that  the 
house  be  a  castle ;  and  if  she  depart  from  the  castle,  then  a  competent 
house  shall  be  forthwith  provided  for  her  in  the  which  she  may  honestly 
dwell  until  her  dower  be  to  her  assigned  as  it  is  aforesaid ;  and  she  shall 
have  in  the  meantime  her  reasonable  estovers  of  the  common.  This 
right  is  called  the  right  of  Quarantine. 

A  widow  may,  by  custom  of  the  manor,  be  entitled  to  Free-bench 
out  of  the  copyhold  estates  of  which  her  husband  dies  seised.  As  this 
right  depends  upon  the  custom  of  each  particular  manor  it  is  impossible 
here  to  lay  down  any  general  rules  relating  to  it.  If  the  custom  require 
seisin  at  the  husband's  death  there  could  be  no  free-bench  out  of  copy- 
holds which  he  surrendered  to  the  use  of  his  will.  It  is  no  longer 
necessary  for  a  testator  to  surrender  to  the  use  of  his  will.  His  will, 
however,  without  the  surrender,  has  the  same  effect,  and  bars  his 
widow's  right  to  free-bench  {Lamj  v.  Hill,  1875,  L.  K.  19  Eq.  346). 

(h)  By  sees.  5  and  6  of  the  Statute  of  Distributions,  22  &  23  Car.  ii. 
c.  10,  if  a  man  dies  intestate  as  to  personal  estate  any  surplus  that 
remains  after  payment  of  his  debts  and  funeral  expenses  is  distributed 
between  his  widow  and  children,  or  his  widow  and  the  representatives 
of  his  children,  the  widow  taking  one-third  and  the  children  or  their 
representatives  two-thirds.  If  he  leaves  no  children  or  representatives 
of  deceased  children,  his  widow  takes  one-half  and  his  next-of-kin  the 
other  half.  If  he  leaves  no  children,  representatives  of  children,  or  next- 
of-kin,  the  widow  still  takes  only  one-half  and  the  other  half  goes  to  the 
Crown.  Further,  by  the  Intestates'  Estates  Act,  1890,  53  &  54  Vict.  c. 
29  [which  applies  only  to  cases  of  total  intestacy  {In  re  Twiggs  Estate, 
[1892]  1  Ch.  579)],  it  is  enacted  that  where  a  man  dies  intestate,  leaving 
a  widow  and  no  issue,  if  the  net  value  of  his  real  and  personal  estate 
does  not  exceed  £500,  such  real  and  personal  estate  shall  belong 
absolutely  and  exclusively  to  the  widow.  Where  the  net  value  exceeds 
£500,  the  widow  is  entitled  to  £500  and  to  a  charge  on  the  estate  for 
that  sum  and  interest  at  4  per  cent.  This  provision  is  an  addition 
to  that  share  in  the  residue,  after  payment  of  the  £500,  to  which 
the  widow  would  have  been  entitled  if  such  residue  formed  the  whole 
of  the  intestate's  estate  and  the  Act  had  not  been  passed.  [As  to 
priority  of  charge  under  this  Act  over  the  widow's  right  to  dower, 
see  In  re  Clmrrih^e,  [1896]  1  Ch.  912.] 

(c)  By  Statute  21  Hen.  viii.  c.  5,  the  ordinary  may  grant  administra- 
tion of  her  husband's  estate  to  his  widow  or  next-of-kin,  or  both,  at  his 
discretion.  The  Court  generally  grants  administration  to  the  widow, 
unless  there  be  reason  to  the  contrary,  as  that  the  parties  were 
separated  {Lamhell  v.  Lamhell,  1831,  3  Hagg.  568),  or  the  widow  had  in 
her  marriage  settlement  renounced  all  right  to  her  husband's  personal 
estate  {Walker  v.  Carless,  1758,  2  Lee,  Ecc,  Ga.,  560).  [See  Executors 
AND  Administrators  ;  Probate.] 
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2.  Husband's  Eights  in  His  Wife's  Property. 

(a)  Real  Estate. — The  effect  of  marriage  on  a  woman  was  to  give 
certain  rights  to  the  husband  over  her  property.  By  the  inter-marriage 
the  husband  acquired  a  freehold  interest,  during  the  joint  Hves  of 
himself  and  wife,  in  all  freehold  property  of  which  she  was  seised  at 
that  time,  or  of  which  she  became  seised  during  the  coverture.  During 
that  period  the  husband  and  wife  were  seised  in  fee  in  right  of  the  wife 
{Polyhank  v.  Hawkins^  1780,  Doug.  329) ;  the  husband  was  entitled  to 
the  rents  and  profits,  and  had  the  right  of  possession  though  the  wife 
had  the  right  of  property.  Payment  of  rent  to  the  wife  was  no  dis- 
charge {Tracy  v.  Duttoii,  1622,  Cro.  (2)  617)  unless  the  husband  had 
given  her  authority  to  receive  it  {Doe  d.  Leicester  v.  Biggs,  1808,  1  Taun. 
367;  11  R  R.  533).  The  husband  was  entitled  to  possession  of  the 
title-deeds  during  the  marriage,  but  it  is  thought  that  the  assignee  of 
his  interest  would  not  be  entitled  to  them  (see  Ex  fcirte  Rogers,  In  re 
Pyatt,  1884,  26  Ch.  D.  31).  If  the  wife's  estate  was  an  estate  for  life, 
her  husband  alone  was  liable  for  waste  committed  during  the  coverture 
{Kingham  v.  Lee,  1846,  15  Sim.  396  ;  60  E.  E.  673 ;  74  E.  E.  103).  His 
estate  was  a  freehold  which  he  could  convey,  and  he  could  without  his 
wife  make  a  tenant  to  the  praecipe  for  suffering  a  recovery  (Pigott  on 
Recoveries,  72) ;  but  the  conveyance  only  took  effect  during  the  coverture 
{Robertson  v.  Norris,  1848,  11  Q.  B.  916;  75  E.  E.  666).  Apart  from 
this  freehold  interest  of  the  husband,  the  wife's  estates  of  inheritance 
remained,  and  still  remain,  entire  in  her  after  the  death  of  her  husband, 
or  in  her  heirs  if  she  dies  before  him ;  unless  by  the  birth  of  a  child  he 
becomes  tenant  for  life  by  the  Curtesy  {q.v.)  (2  Black.  Com.,  433).  A 
husband  holding  over  after  his  interest  has  determined,  without  the  con- 
sent of  those  entitled  in  remainder,  is  a  trespasser,  and  liable  in  damages 
for  the  rents  and  profits  received  during  his  wrongful  possession  (Statute 
6  Anne,  c.  18,  s.  5).  Still,  a  married  woman  could  not,  except  as  donee 
of  a  power  of  appointment,  dispose  of  her  freehold  estates,  whether  by 
deed,  for  this  was  void  (Perkins,  s.  6),  or  by  will  (34  &  35  Hen.  viii.  c.  5, 
s.  14;  1  Vict.  c.  26,  s.  8),  or  by  any  other  private  conveyance.  These 
estates  were  formerly  conveyed  by  a  fine  or  common  recovery  in  which 
she  was  examined  separately  and  in  private,  to  ascertain  whether  she 
joined  in  the  fine  or  recovery  of  her  own  free  will.  The  Pines  and 
Eecoveries  Act,  3  &  4  Will.  iv.  c.  74,  s.  77,  substituted  for  this  method  a 
deed  of  conveyance  acknowledged  by  the  wife  after  separate  examination 
before  commissioners  or  a  commissioner  (Conveyancing  Act,  1882,  45  & 
46  Yict.  c.  39,  s.  7;  Tennentw.  Welch,  1888,  37  Ch.  D.  622;  Roberts  v. 
Cooijer,  [1891]  2  Ch.  335).  This  acknowledgment  may  be  taken  at  any 
time  after  the  execution  of  the  deed  {In  re  London  Bock  Act,  1856, 
25  L.  J.  Ch.  45).  Formerly  a  certificate  had  to  be  lodged  within  a 
month  after  the  acknowledgment,  but  this  is  no  longer  necessary  (45  & 
46  Yict.  c.  39,  s.  7).  The  acknowledgment  may  be  taken  abroad  on 
commission  (3  &  4  Will.  iv.  c.  74,  s.  83  ;  In  re  Howard,  1864,  L.  E.  9  C.  P. 
347).  The  husband's  concurrence  was  also  necessary  to  the  validity  of 
the  conveyance.  Bankruptcy  did  not  preclude  him  from  concurring; 
and  a  conveyance  under  the  Act  is  good  against  his  trustee  or  assignee 
for  the  benefit  of  creditors  {Cooper  v.  Macdonald,  1877,  7  Ch.  D.  288). 
But  by  sec.  91  of  the  Act  it  could  be  dispensed  with  in  certain  cases  by 
leave  of  the  Court  of  Common  Pleas,  and  later  of  the  King's  Bench 
Division,  or  Chancery  Division,  if  other  relief  were  sought  in  the  province 
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of  that  Division  {Ex  'parte  Thompson,  1884,  W.  N.  28 ;  In  re  Giles,  1894, 
70  L.  T.  757).  If,  for  example,  the  husband  were  insane,  or  an  infant', 
or  if  his  residence  were  not  known,  or  he  were  living  apart  from  his  wife, 
the  Court,  on  the  wife's  affidavit  stating  the  facts,  would  dispense  with 
his  concurrence.  The  wife  could  then  convey  as  a  fetiu  sole  without 
acknowledgment.  As  to  the  effect  of  a  deed  made  under  such  circum- 
stances, see  Goodchild  v.  Doiujall,  1876,  3  Ch.  D.  650;  Foivkew.  Draycott, 
1885,  29  Ch.  D.  996.  An  order  dispensing  with  the  concurrence  might 
be  rescinded  in  certain  events  {Ex  parte  Cockerell,  1878,  4  C.  P.  D.  39), 
but  not  so  as  to  affect  intervening  rights  {In  re  Rogers,  1865,  L.  R.  1  C.  P. 
47).  By  a  conveyance  under  this  Act  the  real  estate  of  a  married 
woman,  whether  vested  or  contingent,  and  whether  in  possession, 
remainder,  or  reversion,  might  be  disposed  of. 

As  a  married  woman  had  formerly  no  power  to  contract  she  could 
not,  at  any  rate  until  the  Fines  and  Recoveries  Act,  make  a  binding 
contract  to  sell  her  real  property.  But  as  that  Act  gave  her  power  to 
dispose  of  her  real  property  as  a  feme  sole  in  the  way  above  described,  and 
as  a  feme  sole  could  for  valuable  consideration  dispose  of  her  property  in 
equity,  it  was  held  that  by  a  deed  acknowledged  by  the  wife,  and  con- 
curred in  by  the  husband,  she  might  for  valuable  consideration  contract 
to  sell  her  real  estate  {Crofts  v.  MiddUton,  1856,  8  De  G.,  M.  &  G.  192, 
219;  44E.  R.  364). 

The  general  principle,  that  a  person  may  by  his  fraud  preclude 
himself  from  asserting  a  claim  which  he  would  otherwise  be  entitled 
to  make,  applies  none  tlie  less  in  the  case  of  a  married  woman  {Savage 
V.  Foster,  1723,  9  Mod.  35 ;  Sharpe  v.  Foy,  1868,  L.  R.  4  Ch.  35 ;  Cahill 
V.  Cahill,  1883,  8  App.  Cas.  420).  And  upon  the  same  principle  she 
might,  by  the  exercise  of  an  election  between  two  gifts,  bind  her  interest 
in  real  property  without  a  deed  acknowledged  {Barrow  v.  Barrotv,  1858, 
4  Kay  &  J.  409 ;  70  E.  R.  171 ;  [cf.  In  re  Hodson,  [1894]  2  Ch.  421 ; 
Harle  v.  Jarman,  [1895]  2  Ch.  425)],  unless  the  nature  of  her  interest  in 
the  property  to  be  relinquished  created  an  obstacle  {Cahill  v.  Cahill,  ubi 
supra).  Where  husband  and  wife  joined  in  mortgaging  the  wife's  real 
property,  reserving  the  equity  of  redemption  to  the  husband,  it  was 
always  a  question  of  intention  whether  he  took  beneficially  or  merely 
as  trustee  for  his  wife  {In  re  Bettons  Trust  Estates,  1871,  L.  R.  12 
Eq.  553). 

[Since  the  Married  Women's  Property  Act,  1882,  when  two  or  more 
persons,  one  of  whom  is  a  married  woman,  advance  moneys  by  way  of 
mortgage,  under  a  recital  that  the  moneys  belong  to  them  on  a  joint 
account,  it  is  not  necessary  on  a  transfer  of  the  mortgage  either  for  the 
husband  or  the  married  woman  to  concur  in  the  mortgage,  or  for  her  to 
acknowledge  it  separately  under  the  Fines  and  Recoveries  Act  {In  re 
Brooke  &  Fremlins  Contract,  [1898]  1  Ch.  647 ;  In  re  West  &  Hardy's 
Contract,  [1904]  1  Ch.  145).] 

(b)  Chattels  real.— With  regard  to  the  wife's  chattels  real,  the  husband 
was  during  the  coverture  possessed  of  these  in  her  right  (Co.  Litt.  351a). 
He  could  therefore  by  act  inter  vivos  assign,  underlet,  mortgage,  or  con- 
tract to  dispose  of  them  so  as  to  bind  the  wife  if  she  survived  him 
{Stead  V.  Creagh,  1723,  9  Mod.  43 ;  Bates  v.  Bandy,  1741,  2  Atk.  207 ;  26 
E.  R.  528).  And  that  whether  they  were  legal  or  equitable,  and  whether 
in  possession  or  reversion,  vested  or  contingent,  provided  they  could 
possibly  fall  into  possession  during  the  marriage  {Bonne  v.  Hart,  1831, 
2  Ry.  &  M.  360;  34  R.  R.  114).     They  were  Hable  for  his  debts  and 
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would  vest  in  his  trustee  or  assignee  in  bankruptcy  {Doe  d.  Shaw 
V.  Stewart,  1834,  1  Ad.  &  E.  300).  The  wife  could  not  dispose  of  them 
by  deed  or  will.  If  she  survived,  the  chattels  real,  or  so  much  thereof 
as  the  husband  had  not  disposed  of  during  the  coverture,  survived  to 
her,  and  the  husband's  will  was  inoperative  upon  them  (Co.  Litt.  351). 
But  if  the  husband  survived  he  became  entitled  to  them  jure  mariti 
without  taking  out  administration  (Roll.  Abr.,  "  Baron  and  Feme,"  H  8 ; 
l7i  re  Bellamy  Elder  v.  Pearson,  1883,  25  Ch.  D.  620).  If  a  husband 
mortgages  his  wife's  leasehold  and  reserves  the  equity  of  redemption  to 
himself,  it  would  seem  that  he  would  be  treated  as  a  trustee  for  her. 
An  agreement  by  the  husband  to  mortgage  did  not  deprive  the  wife 
of  the  right  to  redeem  {Bates  v.  Dandij,  1741,  2  Atk.  207 ;  26  E.  R. 
528). 

(c)  Personal  Chattels. — With  regard  to  the  wife's  personal  chattels  in 
possession,  whether  acquired  before  or  after  marriage,  whether  acquired 
by  gift,  for  example,  to  the  wife  alone,  or  to  the  husband  and  wife 
jointly,  or  by  her  own  labour  and  skill  {Buckley  v.  Collier,  1693,  1  Salk. 
114),  they  vested  absolutely  in  the  husband  (Com.  Dig.,  "Baron  and 
Feme,"  E  3).  Chattels  held  by  a  bailee  for  the  wife  were  for  this 
purpose  her  chattels  in  possession.  The  wife  could  not  deal  with  them 
in  any  way,  for  she  had  no  property  in  and  no  power  of  disposing 
of  them.  On  her  death  they  passed  to  the  husband  if  he  survived, 
and  to  his  personal  representatives  if  he  predeceased  her.  They  might, 
however,  pass  by  her  will  if  her  husband  assented  to  it,  after  knowing 
its  contents  {Brook  v.  Turner,  1677,  2  Mod.  170),  or  semhle,  if  he  bound 
himself  by  contract  for  valuable  consideration  to  assent.  Her  parapher- 
nalia, consisting  of  jewels  and  trinkets  to  be  worn  by  her  as  personal 
•ornaments,  were  the  only  exception  to  these  rules.  They  passed  to  the 
wife  on  her  husband's  death  if  he  had  not  disposed  of  them  by  act  inter 
vivos,  subject  to  the  claims  of  his  creditors.  The  wife's  choses  in  action 
might  be  reduced  into  possession  by  the  husband.  If  and  when  this  was 
done  they  became  his  choses  in  possession.  If  the  husband  died  without 
having  reduced  them  into  possession,  the  widow  was  entitled  to  them  as 
against  the  husband's  representative.  If  the  husband  survived  he  was 
•entitled  to  them  as  her  administrator,  and  until  he  took  out  administration 
he  had  no  right  at  all.  If  he  died  without  administering,  the  wife's 
administrator,  and  not  the  husband's,  was  entitled  to  the  choses  in 
action.  It  was  formerly  considered  that  negotiable  instruments  were 
choses  in  possession  to  which  the  husband  was  entitled  jure  mariti 
{M'Neilage  v.  Holloway,  1818,  1  Barn.  &  Aid.  218)  because  the  husband 
niiglit  indorse  his  wife's  negotiable  instruments;  but  this  doctrine 
has,  rightly,  not  prevailed  {Slierringtoii  v.  Yates,  1844,  12  Mee.  &  W. 
855). 

A  chose  in  action  is  not  reduced  into  possession  until  the  husband 
has  for  some  moment  of  time  had  absolute  dominion  over  it  without  any 
concurrence  of  the  wife  {Nicholson  v.  Drury  Buildings  Estate  Co.,  1877, 
7  Ch.  D.  48).  If  the  husband  assigned  his  wife's  chose  in  action,  the 
assignee  stood  in  the  shoes  of  the  husband.  So  of  the  husband's  trustee 
in  bankruptcy  {Pierce  v.  Thornley,  1828,  2  Sim.  167).  If  the  assignee 
did  not  reduce  into  possession  during  the  coverture,  the  wife's  title 
by  survivorship  prevailed  over  the  assignment.  In  case  of  the  wife's 
reversionary  choses  in  action,  such  as  a  legacy  payable  to  her  after 
the  determination  of  a  life  interest,  difficulties  arose  which  led  to  the 
passing  of  Malins'  Act,  20  &  21  Vict.  c.  57.      On  the  determination  of 
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the  life  interest  the  legacy  became  a  chose  in  action,  and  subject  to  the 
rules  above  stated.  The  wife  could  not  deal  with  it.  If  the  husband 
assigned  it,  his  assignee  had  to  reduce  it  into  possession,  and  none 
the  less  because  at  the  date  of  the  assignment  it  was  still  reversionary. 
If  before  he  did  so,  and,  a  fortiori,  if  before  the  reversion  fell  in,  the 
husband  died  leaving  the  wife  surviving,  the  assignee  took  nothing ;  and  if 
the  reversion  could  not  fall  in  until  after  the  husband's  death,  it  was  simply 
inalienable  during  the  coverture  {Box  v.  Box,  1843,  Drury  tem'p.  Sugden, 
42 ;  WliittU  V.  Henniny,  1848,  2  Ph.  731 ;  41  E.  R.  1126 ;  78  R.  R.  264 ; 
[see  In  re  Onsloiv,  [1888]  39  Ch.  D.  625;  In  re  Davenport,  [1895] 
1  Ch.  361)].  Malins'  Act,  20  &  21  Vict.  c.  57,  therefore  provided  that 
a  married  woman  might  dispose  of  future  or  reversionary  interests, 
whether  vested  or  contingent,  in  any  personal  estate  to  which  she  or 
her  husband  in  her  right  might  become  entitled  under  any  instrument 
made  after  the  31st  of  December  1857  (except  her  marriage  settlement), 
or  release  a  power  over  such  personal  estate,  by  a  deed  acknowledged 
by  her  and  concurred  in  by  her  husband  according  to  the  provisions  of 
the  Fines  and  Recoveries  Act.  The  effect  of  an  assignment  under 
Malins'  Act  was  considered  in  In  re  Batchelor,  1873,  L.  R.  16  Eq.  481, 
and  In  re  Jakemans  Trusts,  1883,  23  Ch.  D.  344. 

As  in  the  case  of  her  real  estate  {vide  sup^a),  a  married  woman  might 
probably  deal  with  her  reversionary  personalty  by  a  contract  acknow- 
ledged by  her  and  concurred  in  by  her  husband,  or  by  a  fraud  or  an 
election.  See  further,  Greenhill  v.  North  British  &  Mercantile  Insurance 
Co.,  [1893]  3  Ch.  474;  [Elliot  v.  North,  [1901]  1  Ch.  424]. 

{d)  Equity  to  a  Settlement. — The  right  of  a  husband  to  reduce  his 
wife's  choses  in  action  into  possession,  though  formerly  absolute  at  law, 
was  subject  to  an  important  qualification  in  equity.  If  he  invoked  the 
assistance  of  a  Court  of  equity,  the  Court,  on  the  principle  that  he  who 
seeks  equity  must  do  equity,  ordered  a  fitting  settlement  to  be  made 
upon  his  wife  and  children  out  of  the  fund  recovered.  After  the  passing 
of  the  Judicature  Acts  this  equity  to  a  settlement  was  enforced  by  the 
Common  Law  Divisions  as  well  as  by  the  Chancery  Division.  The 
doctrine  was  extended  to  cases  where  the  wife  herself  prayed  the  aid 
of  the  Court  {Lady  Eliba^ik  v.  Montolieu,  1801,  5  Ves.  737;  31  E.  R. 
832;  5  R.  R.  157),  and  now  her  equity  to  a  settlement  would  be 
enforced  both  in  actions  in  the  King's  Bench  and  Chancery  Divisions. 
The  equity  prevails  against  the  claims  of  the  husband  himself,  his  trustee 
in  bankruptcy,  his  assignee  for  the  benefit  of  creditors,  and  even  his 
assignee  for  valuable  consideration  {Scott  v.  Spashett,  1851,  3  Mac.  &  G. 
599 ;  42  E.  R.  391).  Not  merely  pure  personalty,  but  terms  of  years, 
whether  equitable  {Hanson  v.  Keating,  1844,  4  Hare,  1;  67  E.  R.  537; 
67  R.  R.  1)  or  legal  {Boxall  v.  Boxall,  1884,  27  Ch.  D.  220),  were  subject 
to  it ;  but  not  the  inheritance  of  an  estate  in  fee,  for  marriage  only 
affected  the  wife's  life  interest,  nor  property  limited  to  husband  and 
wife  for  their  joint  lives  and  the  life  of  the  survivor  {In  re  Bryan,  1880, 
14  Ch.  D.  516);  and  it  did  not  affect  the  husband's  estate  by  the 
curtesy  {Smith  v.  Matthetus,  1860,  3  De  G.,  F.  &  J.  139;  45 
E.  R.  831). 

The  Court  would  not  in  general  settle  on  the  wife  the  mcome  of 
property  which  accrued  during  the  marriage  {Tidd  v.  Lister,  1853,  3  De 
G,  M.  &  G.  857 ;  43  E.  R.  336),  but  in  exceptional  cases  {Steed  v.  Galley, 
1833,  2  Myl.  &  K.  52;  39  E.  R.  864;  Bond  v.  Simmons,  1743,  3  Atk. 
21 ;  26  E.  R.  815  ;  Roherts  v.  Cooper,  [1891]  2  Ch.  335),  especially  if  the 
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husband  had  deserted  the  wife,  the  Court  gave  her  the  income,  and  her 
right  to  it  prevailed  against  the  husband's  trustee  in  bankruptcy  or 
assignee  (Lumh  v.  Mihies,  1800,  5  Yes.  517  ;  31  E.  R.  712 ;  Tidd  v.  Lister, 
1853,  3  De  G.,  M.  &  G.  857 ;  43  E.  R.  336 ;  Squires  v.  Ashford,  1856,  23 
Beav.  132;  53  E.  R.  52),  but  not  against  his  assignee  for  value  if  at  the 
date  of  the  assignment  he  was  maintaining  his  wife  (Tidd  v.  Lister, 
1853,  10  Hare,  140 ;  68  E.  R.  872 ;  3  De  G.,  M.  &  G.  857 ;  43  E.  R.  336 ; 
l7i  re  Dufffs  Trusts,  1860,  28  Beav.  386  ;  54  E.  R.  414;  Elliott  v.  Cordell, 
1819,  5  Madd.  149;  56  E.  R.  852;  21  R.  R.  287).  The  settlement 
included  the  children  as  its  objects,  but  the  right  to  claim  it  was 
personal  to  the  wife,  and  if  she  died  without  asserting  her  equity  the 
children  could  not  claim  it  (Scriven  v.  Tapley,  1765,  2  Eden,  337;  28 
E.  R.  927;  Lloyd  v.  Williams,  1816,  1  Madd.  450;  56  E.  R.  166). 

The  amount  settled  is  in  the  judicial  discretion  of  the  Court  under 
the  circumstances  of  each  case  {Foicke  v.  Draycott,  1885,  29  Ch.  D.  996). 
The  existence  and  provisions  of  any  prior  settlement  and  the  conduct  of 
the  husband  were  the  more  important  circumstances.  Sometimes  the 
whole  was  settled  on  the  wife  {Reid  v.  Beid,  1886,  33  Ch.  D.  220). 
Sometimes  the  whole  was  paid  to  the  husband  (Giacometti  v.  Frodgers, 
1873,  L.  R.  8  Ch.  338).  In  Ccdlow  v.  Ccdloiv,  1886,  55  L.  T.  154,  two- 
thirds  was  settled  on  the  wife  of  an  undischarged  bankrupt  who  was 
contributing  to  her  support.  The  general  rule  was  to  settle  one-half  in 
the  absence  of  special  circumstances  (see  Murray  v.  Ijord  Elihank,  1804, 
1  White  and  Tudor's  Leading  Cases,  7th  ed.,  p.  639 ;  7  R.  R.  346).  The 
practice  and  procedure  in  claiming  a  settlement  will  be  found  in 
Daniell's  Chancery  Practice,  7th  ed.,  pp.  150  et  seq. 

The  wife  may,  by  her  conduct,  preclude  herself  from  asserting  her 
equitv  {Ln  re  LusJis  Trust,  1869,  L.  R.  4  Ch.  591),  or  she  might  waive  it 
{Camphell  v.  Harding,  1833,  6  Sim.  283;  58  E.  R.  599).  She  might,  by 
an  agreement  in  her  marriage  settlement,  bind  herself  not  to  insist  on 
it  {Carr  v.  Taylor,  1805,  10  Ves.  574;  32  E.  R.  967;  8  R.  R.  40).  An 
assignment  by  husband  and  wife  under  Malins'  Act  bars  the  wife's 
equity  to  a  settlement  in  the  reversionary  interest  assigned  {Cooke 
V.  Williams,  1863,  11  W.  R.  504).  The  settlement  was  a  settlement 
for  valuable  consideration  if  made  before,  and  a  voluntary  settlement  if 
made  after,  reduction  into  possession  by  the  husband  of  the  fund  settled 
(  Wheeler  v.  Caryl,  1751,  Amb.  121 ;  27  E.  R.  79 ;  Ryland  v.  Smith,  1835, 
1  Myl.  &  Cr.  53;  40  E.  R.  296).  More  particular  learning  on  this 
subject,  which  is  rapidly  becoming  obsolete,  may  be  found  in  the  notes 
to  Murray  v.  Lord  Elihank  in  White  and  Tudor's  Leading  Cases,  7th  ed., 
vol.  i.  p.  625. 

In  the  days  when  the  law  gave  these  large  rights  to  the  husband,  if 
the  wife  on  the  eve  of  marriage,  in  fraud  of  his  marital  rights,  had  made 
a  settlement  of  her  property  either  on  a  third  person,  being  a  volunteer, 
or  on  herself  for  her  separate  use,  the  husband  could  have  the  settle- 
ment set  aside  {Strathmore  v.  Boives,  1789,  1  White  and  Tudor's  Leading 
Cases,  7th  ed.,  p.  613 ;  1  R.  R.  76).  The  question  has  now  ceased  to  be 
of  any  practical  importance,  as  marriage  confers  no  rights  upon  the 
husband  in  his  wife's  property  during  her  life. 

{e)  After  his  Wifes  Death. — The  principal  rights  to  which  a  husband 
is  entitled  in  his  wife's  property  after  her  death  are — (1)  His  right  by 
the  Curtesy  {q.v.),  and  (2)  his  right  to  administer  to  her  estate.  By  the 
Statute  of  Frauds  (29  Car.  ii.  c.  3),  sec.  25,  it  was  enacted  that  the 
Statute  of  Distributions  (22  &  23  Car.  ii.  c.  10)  should  not  extend  to 
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the  estates  of  femes,  covert  that  should  die  intestate,  but  that  their 
husbands  might  demand  and  have  administration  of  their  rights,  credits, 
and  other  personal  estates,  and  recover  and  enjoy  the  same  as  they  might 
have  done  before  the  making  of  the  Act.  The  separate  estate  of  married 
women  devolved  on  their  death  intestate  in  the  same  way  as  if  it  had 
not  been  settled  to  their  separate  use;  and  the  Married  Women's 
l*roperty  Acts  have  made  no  alteration  in  this  respect  {In  re  Lamherfs 
Estate,  1888,  39  Ch.  D.  626;  Surman  v.  Wharton,  [1891]  1  Q.  B.  491; 
Hope  V.  Hope,  [1892]  2  Ch.  D.  336);  and  so  this  right  of  the  husband 
still  remains.  [See  In  re  Freshfields  Trust,  [1879]  11  Ch.  D.  198; 
Montefiore  v.  Guedalla,  [1903]  2  Ch.  26.]  But  its  value  is  greatly 
diminished  by  the  wide  powers  which  married  women  now  possess 
of  disposing  of  their  separate  property,  whether  by  act  inter  vivos  or 
by  will,  and  an  intestacy  is  now  a  much  more  uncommon  occurrence. 
As  no  property  acquired  by  a  wife  since  the  Married  Women's  Pro- 
perty Act  of  1882  vests  in  her  husband,  he  will  probably  have  to  take 
out  administration  in  order  to  entitle  him  to  such  property,  whatever  be 
its  nature,  chattels  personal  as  well  as  real  or  choses  in  action.  The 
term  "next-of-kin"  does  not  include  a  husband  {Milne  v.  Gilbert,  1854, 
5  I)e  a,  M.  &  G.  510;  43  E.  E.  968).  If  the  parties  are  judicially 
separated,  property  acquired  by  the  wife  during  the  separation  devolves 
on  her  death  intestate  as  if  her  husband  were  dead  (20  &  21  Vict.  c.  85, 
ss.  25,  26).  And  if  a  wife  deserted  by  her  husband  obtains  a  protection 
order,  the  same  applies  to  property  acquired  by  her  during  the  continu- 
ance of  the  order  (20  &  21  Vict.  c.  85,  s.  21).  If  the  marriage  is 
dissolved  by  a  decree  of  divorce  all  rights  under  the  marriage  are  at 
an  end,  including  the  husband's  right  to  administer  with  regard  to  any 
property  acquired  by  the  wife  before  or  after  the  date  of  the  decree  nisi 
{ Wilkinson  v.  Gibson,  1867,  L.  E.  4  Eq.  162 ;  Prole  v.  Soacly,  1868,  L.  K. 
3  Ch.  220). 

3.  Powers  of  Appointment. 

A  married  woman,  however,  could  always,  without  the  concurrence 
or  other  assistance  of  her  husband,  execute  a  power  of  appointment, 
whether  the  subject  of  the  power  was  real  or  personal  estate,  and  whether 
the  power  were  general  or  limited,  collateral,  or  annexed  to  an  estate  or 
interest  {Lady  Travel's  Case,  cited  3  Atk.  711 ;  26  E.  E.  1208 ;  Peacock  v. 
Monk,  1750,  2  Ves.  191;  28  E.  E.  123;  Doe  cl.  Blomfidd  v.  Eyre,  1848, 
5  C.  B.  713;  75  E.  E.  827;  Bownes  v.  Timperon,  1828,  4  Euss.  334;  38 
E.  E.  831 ;  Wood  v.  Wood,  1870,  L.  E.  10  Eq.  220).  Coverture  itself 
imposed  no  disability  in  this  respect ;  and  by  assuring  real  property  to 
such  uses  as  a  married  woman  should  by  deed  or  will  appoint,  a  settlor 
practically  gave  her  the  entire  control  over  it  apart  from  her  husband 
{Doe  d.  Blomfield  v.  Eyre,  1848,  3  C.  B.  557;  71  E.  E.  435).  The  wife's 
real  estate  not  settled  to  her  separate  use  might,  by  a  conveyance 
acknowledged  by  her  and  concurred  in  by  her  husband,  be  settled  to 
such  uses  as  she  should  appoint  {Pride  v.  Buhb,  1871,  L.  E.  7  Ch.  64). 
And  so,  it  would  seem,  could  her  reversionary  personalty.  She  may 
appoint  to  her  husband  under  a  general  power  {In  re  Pinede,  1879, 
12  Ch.  D.  667),  even  if  she  be  an  infant  {In  re  UAngibau,  1879,  15 
Ch.  D.  228),  if  that  be  the  settlor's  intention  {In  re  Cardross,  1878, 
7  Ch.  D.  728).  The  executors  of  her  will,  made  under  a  power  of 
appointment,  take  as  appointees  and  not  as  representatives  {Tngman 
V.  Hopkins,  1842,  4  M.  &  G.  389).     Nevertheless,  general  probate  is 
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granted  of  such  a  will  (In  the  Goods  of  Gunn,  1884,  9  P.  D.  242). 
[An  administrator  with  the  will  annexed  can  give  a  valid  receipt  for 
settled  personalty  appointed  by  will  under  a  general  power,  even  where 
the  appointor  was  a  married  woman  who  died  before  the  coming  into 
operation  of  the  Married  Women's  Property  Act,  1882  (Li  re  Peacock's 
Settlement,  Keleey  v.  Harrison,  [1902]  1  Ch.  552.] 

By  sec.  77  of  the  Fines  and  Eecoveries  Act  a  married  woman  could, 
by  deed  acknowledged  with  her  husband's  concurrence,  release  or  extin- 
guish any  power  of  appointment  over  lands  of  any  tenure  or  money  to 
be  invested  in  land.  And  Malins'  Act  contained  a  similar  provision  with 
respect  to  powers  over  reversionary  personalty. 

By  the  Settled  Estates  Act,  1877,  a  married  woman  may  apply  to 
the  Court  to  exercise  the  powers  conferred  by  that  Act;  but  before 
granting  the  application  the  Court  used  as  a  rule  to  require  that  she 
should  be  separately  examined  (s.  50 ;  In  re  Hallidays  Settled  Estates, 
1871,  L.  K.  12  Eq.  199;  In  re  Marshall's  Settled  Estates,  1872,  L.  E.  15 
Eq.  66).  This  is  not  now  necessary  in  cases  to  which  the  Married 
Women's  Property  Act,  1882,  applies  {In  re  Harris's  Settled  Estates,  1884, 
28  Ch.  D.  171). 

Under  the  Settled  Land  Act,  1882,  45  &  46  Vict.  c.  38,  s.  61,  a 
married  woman  with  separate  property,  or  property  settled  to  her 
separate  use,  has  the  power  of  a  tenant  for  life;  otherwise  she  and 
her  husband  have  those  powers.  As  the  wife  may  execute,  make,  and 
do  all  deeds,  instruments,  and  things  necessary  or  proper  for  giving 
effect  to  the  provisions  of  this  section,  it  would  seem  that  no  acknow- 
ledgment is  necessary.  Where  a  married  woman  is  tenant  for  life  a 
restraint  on  anticipation  does  not  interfere  with  her  exercise  of  these 
powers  (s.  1,  subs.  6). 

By  the  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  s.  40  (1),  a 
married  woman  may  appoint  an  attorney  by  deed  to  execute  any  deed 
or  do  any  act  which  she  might  herself  execute  or  do.  By  sec.  52, 
subs.  (1),  anyone  to  whom  a  power  is  given  may  by  deed  release  the 
power;  [and  it  was  held  by  Stirling,  J.,  in  Hemphill  v.  Hemphill,  [1901] 
2  Ch.  82  ;  that]  this  [provision]  enables  women  to  release  powers  without 
acknowledging  the  deed  of  release. 

[The  donee  of  a  power  to  jointure  may  exercise  it  in  favour  of  his 
wife  in  accordance  with  a  bargain  by  which  he  himself  is  benefited,  pro- 
vided this  is  done  not  by  diverting  from  her  any  part  of  the  jointure 
itself,  but  by  applying  it  to  its  proper  use  in  consideration  of  his  getting 
something  which  he  is  at  liberty  to  take  for  his  own  benefit.  A  wife 
may  hold  a  jointure,  the  whole  of  which  is  intended  to  be  enjoyed  by 
herself,  though  she  has  obtained  it  by  a  postnuptial  bargain  with  her 
husband,  and  given  him  or  his  creditors  as  a  consideration  some  interest 
in  her  own  property.  The  Court  will  not  inquire  into  the  quantum 
of  the  consideration  {Saunders  v.  Shafto,  [1905]  1  Ch.  126,  following 
Bahhuin  v.  Roche,  1842,  5  Ir.  Eq.  E.  110,  and  overruling  Whelan  v.  Palmer, 
1888,  39  Ch.  D.  648).] 

4.  Sepakate  Property. 

The  rules  of  the  common  law  were  too  rigorous  to  prevail  in  a  modern 
community,  and  a  means  was  found  of  settling  property  so  that  the  wife 
should  have  the  benefit  of  it  exclusive  of  her  husband.  The  practice  is 
of  modern  date.    An  account  of  its  origin  and  development  will  be  found 
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in  Hayne's  Outlines  of  Equity,  2ncl  ed.,  pp.  202  et  seq.  Separate  main- 
tenance, from  which  it  is  derived,  was  known  in  the  reign  of  Elizabeth. 
The  next  step  was  a  trust  in  a  marriage  settlement  of  a  term  of  years  for 
the  benefit  of  the  wife  (see  Bridgman's  Precedents,  vol.  ii.  p.  60  (1710)) 
probably  devised  about  the  year  1660.  In  Gore  v.  Knight,  1705,  2  Vern! 
535 ;  23  E.  R  946 ;  Lady  Gore  had  reserved  in  her  marriage  settlement 
a  power  to  dispose  of  her  estate  by  deed  or  will.  From  this  the  modern 
practice  arose  of  conveying  or  assigning  property  real  or  personal  by  deed 
or  will  to  trustees  in  trust  for  a  married  woman  for  her  separate  use. 
The  legal  estate  was  in  the  trustees,  the  separate  use  being  an  equitable 
estate.  After  many  years  of  doubt  and  hesitation  it  was  decided  by  the 
Courts  of  Equity  that  the  effect  of  such  a  disposition  was  to  give  the 
married  woman  the  same  power  of  disposition  over  the  property  so 
settled  that  a  feme  sole  has  over  her  property.  This  principle  was 
applied  to  personal  property  {Fettiplace  v.  Gorges,  1789,  1  Ves.  Jun  46 ' 
30  E.  R  223;  1  R  R  79;  3  Bro.  C.  C.  8;  29  E.  R  374)  whether  in 
possession  or  reversion  (Sturgis  v.  Corp,  1806,  13  Ves.  190;  33  E.  E.  266; 
9  K.  E.  169),  and  also  real  property  (Taylor  v.  Meads,  1865,  4  De  G.] 
J.  &  S.  597 ;  46  E.  R  1050),  which  it  was  held  might  be  disposed  of  by 
will  or  deed  without  acknowledgment  and  without  the  husband's  con- 
currence. For  the  whole  interest  in  the  property  lies  between  the 
married  woman  and  her  trustees,  and  the  whole  theory  of  her  alienation 
is  that  any  instrument,  be  it  deed  or  writing,  when  signed  by  her,  operates 
as  a  direction  to  the  trustees  to  convey  or  hold  the  estate  according  to 
the  new  trust  created  by  such  direction.  This  is  sufficient  to  conveylhe 
married  woman's  equitable  interest,  and  when  the  trust  thus  created  is 
clothed  by  the  trustees  with  the  legal  estate  the  alienation  is  complete 
both  at  law  and  in  equity  (Taylor  v.  Meads,  uhi  supra).  Property  settled 
as  above  was  separate  estate  during  coverture ;  during  widowhood  it  was 
enjoyed  as  by  a.  feme  sole;  but  on  any  subsequent  coverture,  unless  other- 
wise provided  by  the  settlor,  it  became  separate  estate  again  (Tullett  v. 
Armstrong,  1838,  1  Beav.  1 ;  48  E.  E.  838;  49  R  R  280).  Though 
advisable,  it  was  not  essential  that  the  property  should  be  conveyed  to 
trustees.  It  might  be  conveyed  directly  to  the  married  woman  for  her 
separate  use.  Her  husband  then  took  the  legal  estate  jure  mariti  in 
trust  for  his  wife  for  her  separate  use  (Bennet  v.  Davis,  1725,  2  P.  Wms. 
316;  Newlands  v.  Payntcr,  1839,  10  Sim.  377;  59  E.  R  660;  4  Myl.  & 
Cr.  408;  41  E.  E.  158;  48  R  E.  131). 

No  particular  form  of  words  was  necessary  to  create  a  separate  use» 
provided  there  was  a  clear  unequivocal  intention  of  the  donor  to  give  the 
married  woman  the  whole  benefit  of  the  property  free  from  the  control 
and  interference  of  her  husband.  The  words  "  separate  use,"  "  sole  and 
separate  use,"  have  been  held  to  express  such  an  intention ;  and  other 
cases  in  which  the  trust  has  been  held  to  be  sufficiently  created  will 
be  found  in  the  notes  to  Hulme  v.  Tenant,  1778,  1  White  and  Tudor's 
Leading  Cases,  7th  ed.,  p.  654.  But  the  intention  may  be  gathered  from 
other  indications  besides  the  words ;  e.g.  the  object  of  the  gift,  or  the 
nature  of  the  property,  or  the  character  of  the  instrument  in  which  the 
settlement  is  created  (see  as  to  the  difference  between  a  marriage 
settlement  and  sale  for  this  purpose.  Massy  v.  Rowan,  1869,  L.  E.  4  H.  L. 
288).  The  fact  that  the  instrument  under  which  a  wife  claimed  con- 
tained a  clause  against  anticipation  has  been  held  not  sufficient  to  create 
a  separate  use  in  the  property  (Baggett  v.  Meux,  1844,  1  Coll.  138; 
63  E.  E.  355;  66  E.  R  37;  StogdonY.  Lee,  [1891]  1  Q.  B.  661),  but 
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in  a  settlement  made  since  1882  the  case  would  probably  be  different. 
Again,  if  property  was  settled  to  a  wife  for  life  for  her  separate  use,  and 
after  her  death  to  such  persons  as  she  should  by  deed  appoint,  such 
property  was  held  to  be  to  all  intents  and  purposes  her  separate  estate ; 
a  fortiori,  if  the  power  of  appointment  was  by  deed  or  will;  and  still 
more  if  in  default  of  appointment  the  property  was  settled  to  her  heirs 
and  assigns,  or  her  executors,  administrators,  and  assigns.  If  the  power 
of  appointment  be  by  will  only  it  was  formerly  doubtful  whether  the 
property  was  effectually  settled  to  her  separate  use  {Johnson  v.  Gallagher, 
1861,  3  De  G.,  F.  &  J.  517;  45  E.  K.  969).  At  the  present  day  the 
married  woman,  by  releasing  the  power  of  appointment,  would  become 
absolutely  entitled ;  and  so  far  as  her  creditors  are  concerned,  sec.  4  of 
the  Married  "Women's  Property  Act  of  1882  expressly  provides  that  the 
execution  of  a  general  power  by  will  by  a  married  woman  shall  have 
the  effect  of  making  the  property  appointed  liable  for  her  debts  and 
other  liabilities  in  the  same  manner  as  her  separate  estate  is  made  liable 
under  that  Act. 

Property  purchased  by  a  wife  out  of  her  separate  estate  retains  the 
nature  of  separate  estate  {Duncan  v.  Cashin,  1875,  L.  E.  10  C.  P.  554). 
Savings  out  of  the  wife's  separate  allowance,  if  the  parties  are  living 
apart,  are  her  separate  property  {Lady  TyrreVs  Case,  1674,  Freem.  K.  B. 
304;  Brooke  v.  Brooke,  1858,  25  Beav.  342;  53  E.  E.  667;  In  the  Goods 
of  Tharp,  1878,  3  P.  D.  76),  secus  of  savings  out  of  her  household  allow- 
ance if  the  parties  are  living  together  {Lady  TyrreVs  Case,  ubi  suijva ; 
Barrack  v.  M'Ctdloch,  1856,  3  Kay  &  J.  110 ;  69  E.  E.  1043). 

A  husband  could  always  transfer  property  to  a  trustee  for  his  wife, 
or  constitute  himself  a  trustee  for  her,  and  the  property  would  then  be 
her  separate  estate.  Whether  he  had  done  so  in  any  particular  case  was 
often  a  question  of  considerable  difficulty  {Parker  v.  Lechmere,  1879, 
12  Ch.  D.  256;  Barrack  v.  M'Culloch,  1856,  3  Kay  &  J.  110;  69  E.  E. 
1043;  Ex  parte  Whitehead,  1885,  14  Q.  B.  D.  419).  In  the  days  when 
husband  and  wife  were  one  person,  and  the  husband  could  not  therefore 
make  a  gift  to  his  wife  direct,  it  was  a  great  question  whether  Courts 
of  equity  would  construe  a  husband's  attempted  gift  as  a  declaration 
of  trust  for  the  separate  use  of  his  wife  {Grant  v.  Grant,  1865,  34 
Beav.  623;  55  E.  E.  776;  Fox  v.  Haiokes,  1880,  13  Ch.  D.  822;  In  re 
Breton,  1881,  17  Ch.  D.  416,  j9cr  contra).  As  a  husband  can  now  make 
a  gift  direct  to  his  wife  the  question  is  unimportant  from  this  point  of 
view.  If  a  husband  allows  his  wife  to  make  a  profit  out  of  some  depart- 
ment of  the  household,  any  savings  thereout  are  her  separate  property 
{Planning  v.  Style,  1734,  3  P.  Wms.  337 ;  24  E.  E.  1089 ;  Meivs  v.  Meivs, 
1852,  15  Beav.  529;  51  E.  E.  643);  and  the  goodwill,  stock  in  trade, 
and  earnings  of  a  married  woman  which  she  carried  on  separately  from 
her  husband  with  his  assent  were,  and  are  still,  her  separate  estate 
{Ashworth  v.  Outram,  1877,  5  Ch.  D.  923). 

The  first  recognition  by  the  legislature  of  the  remedial  doctrine  of 
the  separate  use  was  the  Divorce  Act,  1857,  20  &  21  Vict.  c.  85,  s.  21, 
under  which  a  wife  deserted  by  her  husband  may  apply  for  an  order 
to  protect  any  money  or  property  which  she  may  acquire  by  her  own 
"lawful"  industry,  or  property  which  she  may  become  possessed  of 
•after  such  desertion,  against  her  husband ;  and  the  Court,  if  satisfied 
that  the  desertion  was  without  reasonable  cause,  and  that  the  applicant 
is  maintaining  herself  by  her  own  industry  or  property,  may  make  an 
order  protecting  her  earnings  and  property  acquired  since  the  com- 
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mencement  of  the  desertion.  The  effect  of  the  order  is  that  the  wife 
is  during  the  desertion  in  the  like  position  in  all  respects  with  regard 
to  property  as  she  would  be  if  she  had  obtained  a  decree  of  judicial 
separation,  i.e.  in  the  position  of  a  feme  sole.  The  protection  order 
does  not  protect  profits  made  in  carrying  on  an  immoral  trade  {Masoii 
V.  Mitchell,  1865,  3  H.  &  C.  528).  By  sees.  25  and  26  of  the  same  Act 
the  same  provision  applies  to  a  woman  judicially  separated  from  her 
husband. 

By  sees.  7  and  8  of  the  Matrimonial  Causes  Act,  1858,  21  &  22  Vict. 
c.  108,  similar  provisions  were  applied  to  property  in  remainder  and 
reversion,  and  to  property  to  which  the  wife  became  entitled  as  trustee, 
executrix,  or  administratrix. 

A  reversion  falling  in  during  a  judicial  separation  or  protection  order 
is  covered  by  the  Act,  though  the  title  to  it  accrued  before* (/?i  re  Insole, 
1865,  L.  R.  1  Eq.  470;  s.  8 ;  7^  re  Emery  s  Trusts,  1884,  50  L.  T.  197)! 
The  wife  is,  and  the  husband  is  not,  entitled  to  reduce  choses  in  action 
into  possession  {Jolmson  v.  Lander,  1869,  L.  R.  7  Eq.  228).  But  it  seems 
that  this  Act  does  not  affect  a  restraint  on  anticipation  (  Waite  v.  Mor- 
land,  1888,  38  Ch.  D.  135). 

The  eff'ect  of  a  return  to  cohabitation  seems  to  be  different  according 
as  it  occurs  after  (1)  a  judicial  separation  ;  (2)  a  protection  order.  In 
the  former  case  property  acquired  during  the  separation  remained  separ- 
ate property  after  the  return  to  cohabitation  (20  &  21  Vict.  c.  85,  s.  25; 
In  re  Emerijs  Trusts,  1884,  50  L.  T.  197),  but  in  the  latter  case,  so  far  as 
the  Divorce  Acts  operate,  property  acquired  during  the  desertion  only 
remains  separate  property  during  the  continuance  of  the  protection  order 
{Ewart  V.  Chubh,  1875,  L.  R.  20  Eq.  454). 

The  Married  Women's  Property  Act,  1870,  33  &  34  Vict.  c.  93,  was 
the  next  enactment  on  this  subject.  By  sec.  1  the  wages  and  earnings 
acquired  by  any  married  woman  after  the  9th  of  August  1870,  in  any 
employment,  occupation,  or  trade  carried  on  by  her  separately  from  her 
husband  and  also  any  money  or  property  acquired  by  her  through  the 
exercise  of  any  literary,  artistic,  or  scientific  skill,  and  all  investments 
of  such  wages,  earnings,  money,  or  property,  shall  be  deemed  and  be  taken 
to  be  property  held  and  settled  to  her  separate  use,  independent  of  any 
husband  to  whom  she  may  be  married,  and  her  receipts  alone  shall  be  a 
good  discharge  for  the  same.  The  words  "  separately  from  her  husband  " 
have  raised  most  discussion.  They  mean,  without  the  interference  of 
the  husband  {Laporte  v.  Costick,  1874,  23  W.  R.  131 ;  Ashivorth  v. 
Outram,  1877,  5  Ch.  D.  923;  Lovell  v.  Newton,  1878,  4  C.  P.  D.  7;  In  re 
Dearmer,  1886,  53  L.  T.  905).  On  the  other  hand,  a  benevolent  assist- 
ance is  not  interference  (Ashworth  v.  Outram,  uhi  supra).  It  is  in  each 
case  a  question  of  fact  whether  the  trade  is  the  separate  trade  of  the 
wife.  The  same  words  in  sec.  2  of  the  Act  of  1882  (below)  have  the 
same  meaning.  Deposits  in  savings  banks  and  annuities  granted  by  the 
Commissioners  for  the  Reduction  of  the  National  Debt  in  the  name  of  a 
married  woman  (s.  2) ;  any  sum  not  less  than  £20  forming  part  of  the 
public  stocks  and  funds  in  the  name  of  any  married  woman  (s.  3); 
fully  paid-up  shares  or  stock  registered  in  the  name  of  a  married  woman 
(s.  4) ;  any  share  or  claim  in  any  industrial,  provident,  friendly,  benefit, 
building,  or  loan  society,  to  the  holding  of  which  no  liability  is 
attached,  entered  on  the  books  of  the  society  in  the  name  of  any 
married  woman  (s.  5) ; — all  these  were  by  that  Act  made  her  separate 
property  unless  the  husband  or  his  creditors  were  defrauded  (ss.  2-6). 
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By  sec.  7,  women  married  after  the  9th  of  August  1870,  who  should 
during  marriage  become  entitled  to  any  personal  property  as  next-of-kin, 
or  one  of  the  next-of-kin  of  an  intestate,  or  to  any  sum  of  money  not 
exceeding  £200  under  any  deed  or  will,  held  the  same,  without  prejudice 
to  any  settlement  affecting  the  same,  to  their  separate  use.  The  words 
"  become  entitled  "  have  been  construed  to  mean,  "  become  entitled  in 
possession  "  (Lane  v.  Oaks,  1874,  30  L.  T.  N.  S.  726).  The  limit  of  £200 
applies  only  to  any  sum  of  money  under  any  deed  or  will  {King  v.  Voss, 
1884,  13  Ch.  D.  504).  [Cf.  In  re  Clintons  Trust,  [1872]  L.  K.  13  Eq. 
295  ;  In  re  Bland's  Settlement,  [1905]  1  Ch.  4,  as  to  the  scope  of  the 
words  "  become  entitled  "  in  a  marriage  settlement.  See  also  Cartwright 
V.  Gartwriglit,  [1903]  2  Ch.  306.]  Several  legacies,  each  less  than  £200, 
but  exceeding  that  amount  in  the  aggregate,  would  seem  to  be  her 
separate  property  under  this  section  {In  re  Middleton's  Will,  1868,  16 
W.  E.  1107;  Bower  v.  Smith,  1871,  L.  K.  11  Eq.  279). 

By  sec.  8  it  was  enacted  that  the  rents  and  profits  of  any  freehold, 
copyhold,  or  customary-hold  property  descending  upon  any  woman 
married  after  August  9,  1870,  as  heiress  or  co-heiress  of  an  intestate 
should  belong,  subject  to  any  settlement  affecting  the  same,  to  her  for 
her  separate  use.  The  "  rents  and  profits  "  do  not  involve  the  corpus 
{Johnson  v.  Johnson,  1887,  35  Ch.  D.  345). 

Sec.  9  provided  how  questions  between  husband  and  wife  as  to 
separate  property  under  that  Act  were  to  be  dealt  with. 

By  sec.  10  a  married  woman  might  effect  a  policy  of  insurance  upon 
her  own  life,  or  the  life  of  her  husband  for  her  separate  use.  Further, 
a  policy  of  insurance  effected  by  any  married  man  on  his  own  life,  and 
expressed  on  the  face  of  it  to  be  for  the  benefit  of  his  wife,  or  his  wife 
and  children,  or  any  of  them,  was  declared  to  be  a  trust  for  the  benefit 
of  the  wife  for  her  separate  use,  and  of  his  children,  or  any  of  them 
as  expressed ;  saving  the  rights  of  the  husband's  creditors  to  premiums 
paid  by  him  in  fraud  of  them.  (As  to  the  interest  taken  in  the  fund 
by  the  wife  and  children,  see  In  re  Seyton,  1886,  34  Ch.  D.  511;  In  re 
Davies  Policy  Trusts,  [1892]  1  Ch.  90.)  [A  second  wife  is  within  sec.  10 
of  the  Act  of  1870  {In  re  Parkers  Policies,  [1906]  1  Ch.  526),  and  for 
this  purpose  there  is  no  difference  between  sec.  10  of  the  Act  of  1870 
and  sec.  11  of  the  Act  of  1882  (45  &  46  Yict.  c.  75),  which  superseded 
it  {s.c,  and  In  re  Broivnes  Policy,  [1903]  1  Ch.  188).  In  the  former  of 
these  cases  it  was  held,  on  the  construction  of  the  policy,  that  even  if 
the  second  wife  were  outside  the  Act,  she  would  still  have  been  entitled 
by  virtue  of  the  contract  with  the  insurance  company.  But  see  In  re 
Griffiths  Policy,  [1903]  1  Ch.  739.] 

The  Act  of  1870,  however  remedial  as  far  as  it  extended,  was  only  a 
tentative  enactment.  The  decisive  step  was  taken  by  the  Act  of  1882 
(45  &  46  Yict.  c.  75).  The  provisons  of  that  Act  as  to  the  separate 
property  of  a  married  woman  are  as  follows.  By  sec.  1,  subs.  (1),  a 
married  woman  shall,  in  accordance  with  this  Act,  be  capable  of  acquir- 
ing, holding,  and  disposing,  by  will  or  otherwise,  of  any  real  or  personal 
property  as  her  separate  property  in  the  same  manner  as  if  she  were  a 
feme  sole,  without  the  intervention  of  any  trustee.  (Sub-sees.  2,  3,  4,  and 
5  of  sec.  1  relate  to  the  capacity  of  contracting,  suing  and  being  sued, 
and  liability  to  the  bankruptcy  laws ;  these  enactments  are  dealt  with 
below.)  [A  married  woman  cannot,  under  sec.  1  (2)  of  Poor  Belief 
Act,  1601,  43  Eliz.  c.  2,  s.  7,  be  ordered  to  maintain  her  father,  even 
though  she  has  separate  estate  and  is  of  sufficient  ability  to  maintain 
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him  {Ponhj'pool  Guardians  v.  Buck,  [1906]  2  K.  B.  896).]  By  sec.  2  every 
woman  who  marries  after  the  commencement  of  this  Act  (January  1, 
1883,  s.  25)  shall  be  entitled  to  have  and  to  hold  as  her  separate 
property,  and  to  dispose  of  in  manner  aforesaid,  all  real  and  personal 
property  which  shall  belong  to  her  at  the  time  of  marriage,  or  shall  be 
acquired  by  or  devolve  upon  her  after  marriage,  including  any  wages, 
earnings,  money,  and  property  gained  or  acquired  by  her  in  any  employ- 
ment, trade,  or  occupation  in  which  she  is  engaged,  or  which  she  carries 
on  separately  from  her  husband,  or  by  the  exercise  of  any  literary, 
artistic,  or  scientific  skill. 

(Sec.  3  deals  with  loans  made  by  wife  to  husband  of  money,  etc.,  to 
be  used  in  his  trade ;  and  sec.  4  with  the  rights  of  creditor  in  a  fund 
over  which  a  married  woman  has  a  general  power  of  appointment  by 
will.     These  sections  will  be  dealt  with  later.) 

Sec.  5  enacts  that  every  woman  married  before  the  commencement 
of  this  Act  shall  be  entitled  to  have  and  to  hold  and  to  dispose  of 
in  manner  aforesaid  as  her  separate  property  all  real  and  personal 
property,  her  title  to  which,  whether  vested  or  contingent,  and  whether 
in  possession,  reversion,  or  remainder,  shall  accrue  after  the  commence- 
ment of  this  Act,  including  any  wages,  earnings,  money,  and  property 
so  gained  or  acquired  by  her  as  aforesaid.  It  is  to  be  observed  that  this- 
section  refers  to  women  married  before  the  Act.  Property,  their  title 
to  which  "  shall  accrue  "  after  the  Act,  is  their  separate  property.  A 
reversionary  interest  to  which  a  married  woman  was  entitled  before  the 
Act,  but  which  falls  into  possession  after  the  Act,  is  not  property  her 
title  to  which  accrues  after  the  Act  (Beid  v.  Beid,  1886,  31  Ch.  D.  402). 
But  where  a  married  woman  became  entitled,  after  the  passing  of  the 
Act,  under  the  will  of  a  testator  who  died  before  that  date,  to  a  sum 
bequeathed  to  such  person  as  should  be  his  next-of-kin  on  the  happening 
of  an  event,  it  was  held  that  her  title  first  accrued  on  the  happening  of 
the  event,  for  a  mere  s'pes  successionis  is  not  a  title  (In  re  Parsons,  1890^ 
45  Ch.  D.  51).  [If  a  woman,  married  before  the  commencement  of  the 
Act,  has  before  such  commencement  acquired  a  title  in  reversion  to  land, 
and  the  land  is  converted  into  money,  after  the  commencement  of  the 
Act  but  before  the  property  falls  into  possession,  the  conversion  gives 
no  new  title  to  the  married  woman,  and  the  property  is  not  made  her 
separate  estate  by  sec.  5  (1)  {In  re  Bacon ;  Toovey  v.  Turner,  [1907] 
1  Ch.  475).] 

The  four  following  sections  (6-9)  supersede  and  extend  the  sections 
2-5  of  the  Act  of  1870.  The  6th  section  deals  with  deposits,  stocks,  etc., 
which  were  at  the  commencement  of  the  Act  standing  in  the  sole  name 
of  a  married  woman,  and  provides  that  "  All  deposits  in  any  post  office 
or  other  savings  bank,  or  in  any  other  bank,  all  annuities  granted  by 
the  Commissioners  for  the  Keduction  of  the  National  Debt,  or  by  any 
other  person,  all  sums  forming  part  of  the  public  stocks  or  funds,  or  of 
any  other  stocks  or  funds  transferable  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  or  of  any  other  bank,  which  at  the 
commencement  of  the  Act  are  standing  in  the  sole  name  of  a  married 
woman,  and  all  shares,  stock,  debentures,  debenture  stock,  or  other 
interests  of  or  in  any  corporation,  company,  or  public  body,  municipal, 
commercial,  or  otherwise,  or  of  or  in  any  industrial,  provident,  friendly, 
benefit,  building,  or  loan  society,  which  at  the  commencement  of  this 
Act  are  standing  in  her  name,  shall  be  deemed,  unless  and  until  the 
contrary  be  shown,  to  be  the  separate  property  of  such  married  woman ; 
VOL.  VI.  42 
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and  the  fact  that  any  such  deposit,  annuity,"  etc.,  "  is  standing  in  the 
sole  name  of  a  married  woman  shall  be  sufficient  primd  facie  evidence 
that  she  is  beneficially  entitled  thereto  for  her  separate  use,  so  as  to 
authorise  and  empower  her  to  receive  and  transfer  the  same,  and  to 
receive  the  dividends,  interest,  and  profits  thereof,  without  the  concur- 
rence of  her  husband,  and  to  indemnify  the  Postmaster- General,  the 
Commissioners  for  the  Reduction  of  the  National  Debt,  the  Governor 
and  Company  of  the  Bank  of  England,  the  Governor  and  Company  of 
the  Bank  of  Ireland,  and  all  directors,  managers,  and  trustees  of  every 
such  bank,  corporation,  company,  public  body,  or  society  as  aforesaid  in 
respect  thereof." 

Sec.  8  applies  the  same  provisions  "  so  far  as  relates  to  the  estate, 
right,  title,  or  interest  of  the  married  woman,"  to  deposits,  etc.,  which  at 
the  commencement  of  the  Act  were  standing  in  the  name  of  a  married 
woman  jointly  with  any  persons  or  person  other  than  her  husband.  And 
sec.  9  renders  it  unnecessary  for  the  husband  of  any  married  woman,  in 
respect  of  her  interest,  to  join  in  the  transfer  of  any  deposit,  etc.,  which 
at  the  commencement  of  the  Act  was  standing  in  her  sole  name,  or  in 
the  joint  names  of  herself  and  any  other  persons  or  person  other  than 
her  husband. 

Sees.  7-9  make  provisions  for  such  deposits,  stocks,  etc.,  being  trans- 
ferred into  the  sole  name  of  a  married  woman,  or  into  her  name  jointly 
with  a  stranger.  Sec.  7  enacts  that  all  such  deposits,  etc.,  "  which  after 
the  commencement  of  this  Act  shall  be  allotted  to,  or  placed,  registered, 
or  transferred  in  or  into,  or  made  to  stand  in,  the  sole  name  of  any 
married  woman,  shall  be  deemed,  unless  and  until  the  contrary  be 
shown,  to  be  her  separate  property,  in  respect  of  which,  so  far  as  any 
liability  may  be  incident  thereto,  her  separate  estate  shall  alone  be 
liable,  whether  the  same  shall  be  so  expressed  in  the  document  whereby 
her  title  to  the  same  is  created  or  certified,  or  in  the  books  or  register 
whereon  her  title  is  entered  or  recorded,  or  not.  Provided  always  that 
nothing  in  this  Act  shall  require  or  authorise  any  corporation  or  joint- 
stock  company  to  admit  any  married  woman  to  be  a  holder  of  any 
shares  or  stock  therein  to  which  any  liability  may  be  incident,  contrary 
to  the  provisions  of  any  Act  of  Parliament,  charter,  by-law,  articles  of 
association,  or  deed  of  settlement,  regulating  such  corporation  or  com- 
pany." The  8th  section  also  extends  the  provisions  of  the  7th  to  the 
case  of  such  deposits,  etc.,  being  after  the  commencement  of  the  Act 
allotted  to,  etc.,  or  made  to  stand  in  the  name  of  any  married  woman 
jointly  with  any  person  or  persons  other  than  her  husband.  And  the 
9th  section  dispenses  with  the  necessity  of  the  husband's  concurrence 
in  a  transfer  by  her  in  respect  of  her  interest.  In  all  these  cases  the 
stocks,  etc.,  are  only  deemed  to  be  the  separate  property  of  the  married 
woman  in  whose  name  they  stand  "unless  and  until  the  contrary  be 
shown."  Where  the  father  of  a  married  woman  applied  for  shares  in 
her  name  for  his  own  benefit,  her  name  was  taken  off  the  register  and 
the  father's  name  substituted  (In  re  Hercules  Insurance  Co.,  1872, 13  Eq. 
566).  Even,  however,  before  the  passing  of  the  Act  a  married  woman 
could  effectually  contract  to  take  shares  in  a  company  provided  there 
was  nothing  in  the  deed  of  settlement  or  memorandum  or  articles  of| 
association  excluding  married  women  from  becoming  shareholders,  and 
she  could  be  ordered  to  be  placed  on  the  list  of  contributories  in  respect 
of  her  separate  estate  (Mrs.  Mattlieivmans  Case,  1867,  L.  R.  3  Eq.  781). 

The  11th  section  supersedes  sec.  10  of  the  Act  of  1870,  and  provides 
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that  a  wife  may  insure  her  own  or  her  husband's  hfe  for  her  separate 
use  by  virtue  of  her  power  to  contract  conferred  on  her  by  earlier 
sections  (see  below),  and  that  the  policy  and  all  the  benefit  thereof  shall 
enure  accordingly.     By  sec.  24  "  property  "  includes  "  chose  in  action." 

The  following  is  a  short  summary  of  the  other  sections  of  the  Act, 
most  of  which  are  dealt  with  at  greater  length  below.  Sec.  12  confers 
on  married  women  remedies  for  the  protection  and  security  of  their 
separate  property ;  sees.  13,  14,  and  15  refer  to  antenuptial  debts ;  sec. 
16  subjects  the  wife  to  certain  criminal  proceedings;  sec.  17  provides 
for  the  settlement  of  questions  between  husband  and  wife  as  to  property ; 
sec.  18  deals  with  a  married  woman  who  is  a  trustee  or  executrix  ;  sec. 
19  saves  existing  settlements ;  sees.  20  and  21  render  a  married  woman 
having  separate  property  liable  to  maintain  her  husband  and  children ; 
sec.  22  repeals  the  Act  of  1870  above  mentioned  and  the  Act  of  1874 
mentioned  below,  saving,  however,  rights  already  acquired  under  those 
Acts.  By  sec.  23  the  legal  personal  representative  of  a  married  woman 
is  clothed  with  the  same  rights  and  liabilities  as  she  would  have  been  if 
living.  The  Act  came  into  operation  on  January  1,  1883  (s.  25),  and 
•does  not  extend  to  Scotland  (s.  26). 

Before  this  Act  a  married  woman  could  leave  by  will  all  her  separate 
property  which  belonged  to  her  at  the  time  of  her  death  where  she  died 
in  the  lifetime  of  her  husband,  or,  if  she  survived  him,  all  such  property 
as  she  died  possessed  of,  and  which  had  been  her  separate  property 
during  the  marriage  (  Willock  v.  Nolle,  1875,  L.  E.  7  H.  L.  580).  And 
•even  after  the  Act  property  acquired  by  a  woman  after  the  death  of  her 
husband  did  not  pass  by  her  will  made  during  coverture,  because  such 
property,  not  having  been  acquired  or  enjoyed  during  marriage,  was  not 
.separate  property  (In  re  Cimo,  1889,  43  Ch.  D.  12 ;  Xing  v.  Lucas,  1883, 
23  Ch.  D.  712 ;  In  re  Shakespear,  1885,  30  Ch.  D.  169).  In  order  that 
her  will  might  pass  such  property  it  had  to  be  re-executed  and  repub- 
lished, whether  made  before  {Willock  v.  Nolle,  1875,  L.  E.  7  H.  L.  580) 
•or  after  {In  re  Price,  1885,  28  Ch.  D.  709)  the  Act  (see  also  In  re  Bowen, 
[1892]  2  Ch.  291).  But  now  by  sec.  3  of  the  Married  Women's  Property 
Act,  1893,  "sec.  24  of  the  Wills  Act,  1837,  shall  apply  to  the  will  of  a 
married  woman  made  during  coverture,  whether  she  is  or  is  not  possessed 
of  or  entitled  to  any  separate  property  at  the  time  of  making  it,  and 
such  will  shall  not  require  to  be  re-executed  or  republished  after  the 
death  of  her  husband."  Her  will  made  during  marriage  will  now  there- 
fore pass  all  disposable  property  to  which  she  dies  entitled.  This  section 
applies  to  every  will  of  a  married  woman  who  dies  after  the  date  of  the 
Act  (December  5,  1893)  {In  re  Wylie,  [1895]  2  Ch.  116). 

Formerly,  if  a  gift  or  grant  were  made  to  husband  and  wife  they 
took  not  by  moieties  but  by  entireties  {Doe  v.  Parratt,  1794,  5  T,  E. 
652).  Probably  they  would  now  take  by  moieties  {In  re  Dixon,  1889, 
42  Ch.  D.  306). 

5.  Eestraint  on  Anticipation. 

But  the  separate  use,  although  it  was  described  by  James,  L.J.,  as  a 
•"  blessed  word  and  thing  "  {Ashworth  v.  Outram,  1880,  5  Ch.  D.  923)  was 
not  always  sufficient  to  secure  the  wife  in  the  enjoyment  of  her  property 
from  her  husband's  influence.  To  protect  her  more  effectually  convey- 
ancers added  to  the  words  creating  the  separate  use  further  words 
restraining  the  free  power  of  disposing  of  the  property,  and  tradition 
credits  Lord  Thurlow  with  the  invention  {Parker  v.  White,  1805, 11  Ves. 
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221;  32  E.  E.  1068;  Jackson  v.  Hohhouse,  1817,  2  Mer.  487;  35  E.  E. 
1025 ;  16  E.  E.  200).  The  ordinary  form  of  the  clause  directs  payment 
of  the  income  to  the  wife  "for  her  separate  use,  and  so  that  the  said 
(wife)  shall  not  have  power  to  deprive  herself  of  the  benefit  thereof  by 
sale,  mortgage,  charge,  or  otherwise  in  the  way  of  anticipation,  and  that 
her  receipts  only  shall  be  effectual  discharges  for  the  same."  A  shorter 
form  in  common  use  gives  the  property  "  to  the  said  (wife),  so  that  the 
same  shall  be  for  her  separate  use  without  power  of  anticipation."  Of 
course  in  a  gift  to  a  man  such  a  clause  would  be  utterly  void,  and  Lord 
Thurlow  himself  only  upheld  it  in  his  later  days.  Lord  Alvanley  fol- 
lowed and  recognised  its  validity.  Lord  Eldon  in  his  day  said  it  was 
too  late  to  question  it.  Once  the  Courts  had  decided  that  in  the  case 
of  a  married  woman  the  restraint  could  be  legally  imposed,  the  question 
whether  it  had  been  imposed  in  any  given  case  became  one  of  the  con- 
struction of  the  instrument  purporting  to  impose  it.  No  particular 
words  are  necessary.  A  gift  of  property  "  not  to  be  sold  or  mortgaged  " 
{Steedman  v.  Pooh,  1847,  6  Hare,  193 ;  67  E.  E.  1136 ;  77  E.  E.  72),  or 
of  stock  "  without  liberty  to  sell  or  assign  during  her  life  "  {Baker  v. 
Newton,  1839,  2  Beav.  112;  48  E.  E.  1122),  or  a  gift  "to  her  sole  and 
inalienable  use"  {Harrison  v.  Harrison,  1888,  13  P.  D.  180),  and, 
generally,  any  form  of  words  which  show  that  a  settlor  or  testator 
intends  to  deprive  a  married  woman  of  power  to  alienate  or  anticipate, 
will  create  a  restraint  on  anticipation  {In  re  Bown,  OHalloran  v.  King,. 
1883,  27  Ch.  D.  411 ;  In  re  Gh^eijs  Settlement,  1887,  34  Ch.  D.  712).  A 
restraint  on  anticipation  is  the  same  in  effect  as  a  restraint  on  alienation 
{In  re  Currey,  1886,  32  Ch.  D.  361).  [By  adding  a  restraint  on  anticipa- 
tion a  testator  may  show  an  intention  inconsistent  with  the  application 
to  the  married  woman  so  restrained  of  the  doctrine  of  election  {Haynes 
V.  Foster,  [1901]  1  Ch.  361 ;  and  cf.  Hamilton  v.  Hamilton,  [1892]  1  Ch.. 
396).]  There  is  a  wide  difference  in  effect  between  the  restraint  on 
anticipation  and  the  cesser  of  an  interest  on  bankruptcy  or  alienation. 
In  the  latter  case  an  attempted  alienation  vests  the  property  in  the  next 
beneficiary  {In  re  Dugdale,  1888,  38  Ch.  D.  176);  in  the  former  it  ha& 
no  effect  on  the  property.  A  sum  of  money  may  be  granted  or  be- 
queathed to  a  married  woman  without  power  of  anticipation  {In  re 
Currey,  Gibson  v.  Way,  1886,  32  Ch.  D.  361).  Whether  these  word& 
prevent  the  executors  or  trustees  from  paying  the  money  over  to  the 
married  woman  is  a  question  of  construction,  and  the  use  of  the  words 
"  with  restraint  on  anticipation  "  is  not  conclusive  if  a  contrary  intention 
appears  notwithstanding  those  words  {In  re  Boivn,  uhi  supra;  In  re 
Grey's  Settlement,  uhi  supra).  The  nature  of  the  fund  may  be  considered 
in  deciding  this  question  {In  re  JElliss  Trusts,  1874,  L.  E.  17  Eq.  409). 

If  a  fund  be  so  given  subject  to  a  prior  interest,  the  restraint  is  not 
necessarily  confined  to  the  continuance  of  the  prior  interest  {In  re  Tippett 
and  Newhold,  1888,  37  Ch.  D.  444).  Property  may  be  so  settled  that  a 
married  woman  has  no  power  to  deal  with  either  corpus  or  income  by 
way  of  anticipation ;  or  the  corpus  may  be  fettered,  leaving  the  income 
free  {Cooper  v.  Macdonald,  1877,  7  Ch.  D.  283);  or  there  may  be  a 
restraint  upon  anticipation  of  the  income,  together  with  a  power  of 
appointment  over  the  corpus  to  take  effect  after  the  death  of  the 
married  woman  {Alexander  v.  Young,  1848,  6  Hare,  393;  67  E.  E.  1219; 
77  E.  E.  154;  Hodges  v.  Hodges,  1882,  20  Ch.  D.  749;  Skinner  v.  Todd, 
1881,  51  L.  J.  Ch.  198).  It  has  been  suggested  that  there  is  something 
inconsistent  in   limiting   a  life   estate   to  a  married  woman  without 
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impeachment  of  waste,  and  yet  without  power  of  anticipation  {Clive  v. 
Clive,  1872,  L.  K.  7  Ch.  433),  sed  qiicere  de  hoc  {In  re  Licmley,  [1896] 
2  Ch.  690).  The  restraint  on  anticipation  only  operates  during  marriage, 
being  only  a  modification  of  the  separate  use.  Once  the  object  of  the 
clause  becomes  discovert,  she  is  as  free  to  dispose  of  the  property  as 
a  feme  sole  {In  re  Wood,  1889,  61  L.  T.  197);  but  if  and  so  far  as  the 
property  is  not  disposed  of,  on  any  subsequent  marriage  the  restraint 
will  revive  again  {Tullett  v.  Armstrong,  1838,  1  Beav.  1 ;  48  E.  R  371 ; 
49  R  R.  280),  unless  imposed  for  a  limited  time.  In  former  days  the 
Courts  leaned  towards  the  construction  that  the  restraint  was  only 
imposed  during  the  intended  or  then  existing  coverture,  but  in  later 
days  it  has  been  held  that  a  gift  to  a  married  woman  for  life  with 
restraint  on  anticipation  will  make  the  restraint  revive  on  any  sub- 
sequent coverture  {Hawkes  v.  Hubhack,  1870,  L.  R  11  Eq.  5),  unless  a 
particular  coverture  be  aimed  at  {Moore  v.  Morris,  1857,  4  Drew.  33 ; 
62  E.  K.  13).  The  old  rule  that  it  required  clear  words  to  deprive  a 
husband  of  his  legal  rights  in  his  wife's  property  will,  it  is  thought,  not 
survive  the  Married  Women's  Property  Act,  1882,  which  has  abolished 
the  jus  mariti.  The  intention  that  the  restraint  should  revive  on  sub- 
sequent covertures  will  therefore  be  more  readily  inferred.  Moreover, 
all  property  to  which  the  Act  applies  being  separate  property,  it  is  no 
longer  necessary,  though  it  is  still  usual,  to  settle  property  to  the  separate 
use  as  a  basis  whereon  to  lay  the  restraint  on  anticipation  {In  re  Lumley, 
[1896]  2  Ch.  690). 

As  may  be  gathered  from  the  form  of  the  clause,  the  effect  of  the 
restraint  on  anticipation  is  to  prevent  the  married  women  from  dealing 
so  long  as  the  restraint  lasts  with  any  part  of  the  property  except  income 
actually  due  and  payable  {In  re  Brettle,  1864,  2  De  Gr.,  J.  &  S.  79 ;  46 
E.  R  304).  If  the  subject  of  the  settlement  be  real  estate  she  cannot 
sell  or  incumber  {Baggett  v.  Meux,  1844,  1  Coll.  138;  1  Ph.  Ch.  627), 
or  even  lease  it  (Steedman  v.  Poole,  1847,  6  Hare,  193).  A  covenant 
to  settle  after-acquired  property  does  not  include  property  subject  to 
restraint  on  anticipation  {In  re  Sarel,  1864,  10  Jur.  N.  S.  876). 

As  it  is  the  gift  of  the  settlor  which  decides  how  the  property  is  to 
be  dealt  with,  it  is  clear  that  the  parties  to  the  marriage  cannot  get  rid 
of  the  restraint,  and  the  power  of  the  Court  (except  under  sec.  39  of  the 
Conveyancing  Act,  1881,  mentioned  below)  was  equally  unavailing  even 
where  the  grossest  fraud  had  been  perpetrated  by  the  married  woman 
on  a  hond-Jide  purchaser  for  value  {Stanley  v.  Stanley,  1877,  7  Ch.  D. 
589 ;  Hood  Barrs  v.  Cathcart,  [1894]  2  Q.  B.  559  ;  [see  also  Bateman 
V.  Faber  {Lady),  [1898]  1  Ch.  144).]  The  restraint  on  anticipation  can, 
however,  be  got  rid  of  by  sec.  39  of  the  Conveyancing  Act,  1881,  44  & 
45  Vict.  c.  41,  which  enacts  that  notwithstanding  that  a  married  woman 
is  restrained  from  anticipation  the  Court  may,  if  it  thinks  fit,  where 
it  appears  to  the  Court  to  be  for  her  benefit,  by  judgment  or  order, 
with  her  consent,  bind  her  interest  in  any  property.  The  benefit  of  the 
married  woman  {Hodges  v.  Hodges,  1882,  20  Ch.  D.  749),  not  that  of 
her,  or  her  husband's,  creditors  {In  re  Pollard's  Settlement,  [1896]  2  Ch. 
552),  is  what  it  considers.  See  further,  In  re  Jordan,  1886,  55  L.  J.  Ch. 
o30 ;  In  re  Currey,  1887,  56  L.  J.  Ch.  389 ;  In  re  C's  Settlement,  1887, 
56  L.  J.  Ch.  556';  In  re  Milners  Settlement,  [1891]  3  Ch.  547;  In  re 
Pollard's  Settlement,  [1896]  2  Ch.  552  ;  [In  re  Blundell,  [I'^^l']  2  Ch.  221]. 
The  application  is  usually  made  by  summons  in  chambers,  and  the 
separate  examination  of  the  applicant  is  generally  necessary  {Lillewall's 
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Trusts,  1882,  30  W.  E.  243 ;  Hodges  v.  Hodges,  1882,  20  Ch.  D.  749). 
[^Semhle,  the  application  may  be  made  by  petition,  and  it  is  not  obligatory 
10  proceed  by  summons  under  sec.  69,  subs.  (3)  of  the  Conveyancing 
Act,  1881  {In  re  Bhindell,  uhi  sujpra).']  A  restraint  on  anticipation 
does  not  preclude  a  married  woman  from  exercising  the  powers  of  a 
tenant  for  life  under  the  Settled  Estates  Act,  1877,  and  Settled  Land 
Act,  1882. 

In  the  days  when  a  married  woman  could  not  execute  a  power  of 
attorney,  it  was  held  that  trustees  could  not  pay  over  to  her  attorney 
the  income  of  property  which  she  was  restrained  from  anticipating 
{Kenrick  v.  Wood,  1869,  L.  E.  9  Eq.  333).  Now,  however,  this  is  other- 
wise (Conv.  Act,  1881,  s.  40  (1);  Stewart  v.  Fletcher,  1888,  38  Ch.  D. 
627). 

[Where  there  are  some  members  of  a  class  as  to  whom  a  restraint 
on  anticipation  might  be  good  if  the  limitation  were  severed,  and  some 
as  to  whom  it  would  be  invalid,  in  consequence  of  the  rule  against 
perpetuities,  the  restraint  may  be  held  to  be  valid  as  to  those  who  were 
born  within  due  limits  and  rejected  only  as  to  those  who  were  born 
outside  those  limits  {In  re  Game,  [1907]  1  Ch.  276 ;  Herlert  v.  Webster, 
[1880]  15  Ch.  D.  610 ;  In  re  Enssell,  [1895]  2  Ch.  698 ;  In  re  Ferneley's 
Trusts,  [1902]  1  Ch.  543;  In  re  Game,  In  re  Ridley,  [1879]  11  Ch.  D. 
645,  was  not  followed.] 

Whether  a  married  woman  who  has  charged  her  property  for  the 
purpose  of  paying  her  husband's  debts  is  entitled  to  have  her  property 
indemnified  by  him  against  the  charge,  is  a  matter  of  inference  to  be 
drawn  from  all  the  circumstances  of  the  particular  case,  no  such  inference 
will  be  drawn  where  it  appears  that  the  debts,  though  in  law  the  debts 
of  the  husband,  were  in  fact  contracted  to  pay  the  expenses  caused  by 
the  extravagant  living  of  both  husband  and  wife.  This  rule  applies  to 
a  case  where  the  charge  is  made  by  the  order  of  the  Court  on  property 
belonging  to  the  wife,  which  is  subject  to  a  restraint  on  anticipation 
under  sec.  39  of  the  Conveyancing  Act,  1881.  The  fact  that  the  order 
is  silent  as  to  the  wife's  indemnity  is  not  necessarily  fatal  to  such  right, 
though  it  is  a  circumstance  to  be  considered  {Paget  v.  Faget,  67  L.  J.  Ch. 
266,  [1898]  1  Ch.  470 ;  78  L.  T.  306 ;  46  W.  E.  472). 

By  sec.  19  of  the  Married  Women's  Property  Act,  1882,  "Nothing 
in  this  Act  contained  .  .  .  shall  interfere  with  or  render  inoperative 
any  restriction  against  anticipation  attached  or  to  be  hereafter  attached 
to  the  enjoyment  of  any  property  or  income  by  a  woman  under  any 
settlement,  agreement  for  a  settlement,  will,  or  other  instrument ;  but 
no  restriction  against  anticipation  contained  in  any  settlement  or  agree- 
ment for  a  settlement  of  a  woman's  Own  property  to  be  made  or  entered 
into  by  herself  shall  have  any  validity  against  debts  contracted  by  her 
before  marriage,  and  no  settlement  or  agreement  for  a  settlement  shall 
have  any  greater  force  or  validity  against  creditors  of  such  woman  than 
a  like  settlement  or  agreement  for  a  settlement  made  or  entered  into 
by  a  man  would  have  against  his  creditors."  The  general  effect  of  tliis 
section,  so  far  as  it  concerns  the  restraint  on  anticipation,  appears  to  be 
this :  where  a  settlement  of  his  own  property  made  by  a  man  would  be 
void  as  against  his  creditors,  there  a  settlement  made  by  a  woman  of 
her  own  property,  whether  or  not  she  imposes  a  restraint  on  anticipa- 
tion, shall  be  void  against  her  creditors ;  further,  if  a  woman  makes  a 
settlement  of  her  own  property  in  other  respects  valid  as  against 
creditors,  but  containing  a  restraint  on  anticipation,  it  shall  be  quoad 


HUSBAND  AND  WIFE  663 

the  restraint  invalid  as  against  antenuptial  creditors  ;  and  lastly,  in  other 
respects  the  restraint  on  anticipation  shall  not  be  affected  by  the  Act. 

The  subject  will  have  to  be  further  considered  with  reference  to 
contracts  by  married  women  before  and  after  marriage  (see  below); 
but  it  may  be  observed  here  that  by  sec.  45  of  the  Trustee  Act,  1893, 
56  &  57  Vict.  c.  53,  where  a  trustee  commits  a  breach  of  trust  with  the 
consent  in  writing  of  a  beneficiary,  the  High  Court  may,  if  it  thinks  fit, 
make  an  order  impounding  the  interest  of  the  beneficiary  by  way  of 
indemnity  to  the  trustee,  notwithstanding  a  restraint  on  anticipation. 
But  the  Court  will  be  slow  to  exercise  this  power  where  a  trustee 
knowingly  commits  a  breach  of  trust  (Bolto7i  v.  Curve,  [1895]  1  Ch.  544). 

6.  Gifts  Between  Husband  and  Wife. 

A  wife  could  always  dispose,  by  gift  or  otherwise,  of  her  separate 
property  corpus  or  income,  unless  restrained  from  anticipation,  to  her 
husband  as  well  as  to  a  stranger.  No  separate  examination  was  neces- 
sary to  the  validity  of  the  gift  (Pawlet  v.  Belavel,  1755,  2  Ves.  669 ; 
28  E.  E.  422),  unless  the  donee  had  to  apply  to  the  Court  {Milnes  v. 
Bush,  1794,  2  Ves.  488 ;  30  E.  E.  738).  When  a  purchase  or  transfer  of 
stock  is  made  or  taken  by  the  one  in  the  name  of  the  other,  it  is  a  ques- 
tion, and  often  a  difficult  question,  of  intention,  having  regard  to  all  the 
surrounding  circumstances,  whether  a  gift  or  a  resulting  trust  for  the 
donor  is  the  true  inference  to  be  drawn  {Marshall  v.  Crutwell,  1875, 
L.  E.  20  Eq.  328).  Where  the  investment  is  made  by  the  husband  in 
the  wife's  name,  a  gift  is  priind  facie  intended ;  but  this  presumption 
may  be  rebutted  {ibid.).  If  the  parties  are  not  legally  married,  the 
presumption  is  in  favour  of  a  resulting  trust  {Soar  v.  Foster,  1858, 
4  Kay  &  J.  152  ;  70  E.  E.  64).  An  investment  by  a  wife  of  her  separate 
property  in  her  husband's  name  generally  implies  a  resulting  trust  and 
not  a  gift  {Green  v.  Cartill,  1877,  4  Ch.  D.  882 ;  In  re  Curtis,  1885, 
52  L.  T.  244).  [The  only  question  in  each  case  is  whether  a  gift  was 
intended,  and  there  is  no  difference  in  principle  whether  it  is  of  capital 
or  income,  but  only  one  of  degree  {Mercier  v.  Mercier,  [1903]  2  Ch.  98.] 
Where  property  was  purchased  by  a  husband  partly  out  of  the  wife's 
separate  estate,  it  was  held  that  the  latter  had  a  lien  upon  the  property 
to  the  extent  of  her  share  of  the  purchase  money  {Scales  v.  Baker,  1859, 
28  Beav.  91 ;  54  E.  E.  300).  Where  the  whole  purchase  money  was 
advanced  by  the  wife,  she  was  held  entitled  to  the  whole  property  as 
against  the  husband's  devisee  {Darkin  v.  Darkin,  1853,  17  Beav.  578 ; 
51  E.  E.  1159).  Money  expended  by  the  one  on  permanent  improve- 
ments on  the  property  of  the  other  generally  enures  to  the  benefit  of 
the  owner  of  the  property,  unless  expended  under  a  mistake,  in  which 
case  the  one  who  expends  the  money  has  a  lien  for  the  amount 
expended  {Mesom  v.  Clarkson,  1844,  4  Hare,  97 ;  67  E.  E.  576 ;  67  E.  E. 
25),  except  when  that  one  is  the  husband,  and  the  wife  is  restrained 
from  anticipation  {Wiles  y.  Cooper,  1846,  9  Beav.  294;  50  E.  E.  357). 
If  husband  and  wife  join  in  mortgaging  the  wife's  estate  to  secure  a  loan 
to  the  husband,  the  wife  is  entitled  to  have  her  estate  exonerated  out 
of  the  husband's  assets  {Hudscm  v.  Carmichael,  1854,  Kay,  613 ;  69  E.  E. 
260).  The  wife  in  such  cases  is  in  the  position  of  a  surety  for  the 
husband's  debt  {Fergusson  v.  Gibson,  1872,  L.  E.  14  Eq.  379).  It  is  a 
question  of  fact  for  whose  use  the  money  was  raised  {Clinton  v.  Hooper, 
1790,  1  Ves.  173 ;  30  E.  E.  286 ;  1  E.  E.  102). 
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The  wife  may  voluntarily,  and  as  a  free  agent,  permit  her  husband 
to  receive  the  income  or  capital  of  her  separate  property,  and  apply  it 
for  their  common  benefit,  or  even  for  the  purposes  of  his  business 
{Beresfwd  v.  ArMishop  of  Armagh,  1844,  13  Sim.  643;  60  E.  E.  250; 
60  E.  E.  428).  If  so,  a  gift  to  the  husband  may  be  inferred,  and  the 
wife  cannot  claim  an  account  against  him  (Caton  v.  Rideout,  1849, 1  Mac. 
&  G.  599 ;  41  E.  E.  1397 ;  Edwards  v.  Cheyne,  1888,  13  App.  Cas.  385), 
or  against  her  trustee  {Payne  v.  Little,  1858,  26  Beav.  1 ;  53  E.  E.  796). 
If  the  wife  objects  to  her  husband  so  applying  her  income,  she  must 
make  a  serious  and  positive  demand  that  it  should  be  paid  into  her  own 
hands,  or  otherwise  rebut  the  presumption  of  a  gift  {Corhally  v.  Grainger, 

1854,  4  Ir.  Ch.  173 ;  Ridoict  v.  Lewis,  1738,  1  Atk.  269 ;  26  E.  E.  171), 
as  by  a  subsequent  separation  {Moore  v.  Moore,  1737, 1  Atk.  272 ;  26  E.  E. 
174;  Dixon  v.  Dixon,  1878,  9  Ch.  D.  587),  in  which  case  the  husband 
would  be  liable  to  refund  all  he  had  received  after  the  demand  or 
separation.  What  applies  to  income  applies  also  to  capital  {Gardner 
V.  Gardner,  1859,  1  Gif.  126;  65  E.  E.  853),  with  this  modification,  that 
the  Court  will  not  so  readily  infer  a  gift  of  capital  as  of  income.  The 
result  of  the  authorities  to  the  present  time  seems  to  be  that  in  the 
case  of  capital  the  onus  of  proof  of  a  gift  lies  upon  the  husband,  and 
must  be  clearly  established,  otherwise  he  will  be  held  a  trustee  for  his 
wife.  In  the  case  of  income  the  onus  is  on  the  wife  to  prove  that  her 
husband  received  it  as  a  loan  and  not  as  a  gift  {Alexander  v.  Barnhill, 

1889,  21  L.  E.  Ir.  511 ;  and  see  In  re  Flaniank,  1889,  40  Ch.  D.  461,  where 
the  facts  established  a  gift  of  income,  but  negatived  a  gift  of  capital).  If 
the  wife  were  incapable  of  assenting  to  her  husband's  receiving  her  income 
or  capital,  he  would  have  to  account  for  all  he  had  actually  received  and 
applied  otherwise  than  for  her  benefit  {A.-G.  v.  Parnther,  1792,  4  Bro. 
C.  C.  409 ;  29  E.  E.  632 ;  Howard  v.  Dighy,  1834,  2  CI.  &  Fin.  634 ;  6  E.  E. 
1293 ;  37  E.  E.  276).  But  where  the  circumstances  are  such  that  the 
wife's  consent  or  acquiescence  may  fairly  be  inferred,  the  presumption 
of  a  gift  arises  on  each  receipt  of  income  by  the  husband,  and  bars  all 
claim  on  the  part  of  the  wife  or  her  representatives.  To  displace  the 
rule  it  is  not  sufficient  to  show  that  the  wife's  separate  income  has 
accumulated  in  the  husband's  hands  and  remains  unspent  {Beresford 
V.  Archbishop  of  Armagh,  1844,  13  Sim.  643 ;  60  E.  E.  250 ;  60  E.  E. 
428),  or  that  the  husband  is  himself  trustee  of  the  wife's  separate 
income  {Caton  v.  Rideout,  1849,  1  Mac.  &  G.  599 ;  41  E.  E.  1397), 
or  that  the  wife  is  restrained    from  anticipation  {Rowley  v.    Vnwin, 

1855,  2  Kay  &  J.  138 ;  69  E.  E.  726 ;  Edwards  v.  Cheyne,  1888,  13  App. 
Cas.  385). 

Before  the  Act  of  1882  a  husband  could  not  make  a  valid  gift  of  a 
chattel  at  common  law  to  his  wife,  because  the  wife  could  not  have 
possession  at  law  in  her  own  right ;  therefore  one  of  two  courses  had  to 
be  taken,  either  possession  must  have  been  given  to  a  third  person  as 
trustee  for  the  wife,  or  the  husband  must  have  constituted  himself  her 
trustee  by  a  valid  declaration  of  trust.  If  he  purported  to  give  to  his 
wife  direct,  equity  would  not  construe  his  efforts  into  a  declaration  of 
trust,  and  the  attempted  gift  was  void  {In  re  Breton's  Estate,  1881,  17 
Ch.  D.  416).  A  married  woman  may  now  have  possession  in  her  own 
right  {Ramsay  v.  Margrett,  [1894]  2  Q.  B.  18).  A  gift  of  chattels  either 
verbally  or  in  writing,  unless  by  deed,  is  imperfect  if  not  accompanied 
by  delivery  actual  or  constructive  of  the  thing  given  {Cochrane  v.  Moore, 

1890,  25  Q.  B.  D.  57).     In  the  case  of  a  gift  between  husband  and  wife 
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there  is  generally  no  actual  delivery,  and  the  chief  difficulty  arises 
therefore  on  the  question  whether  there  has  been  a  constructive 
delivery.  The  conduct  of  the  parties  after  the  date  of  the  alleged 
gift  is  often  the  only  evidence  available  (see  Irons  v.  Smallpiece,  1819, 
2  Barn.  &  Aid.  551 ;  21  E.  E.  395 ;  Winter  v.  Winter,  1861,  9  W.  E. 
747).  It  is  obvious  that  but  for  some  statutory  provision  a  man  might 
find  a  ready  means  of  defrauding  his  creditors  by  making  gifts  to  his 
wife.  An  attempt  to  protect  creditors  was  made  by  sec.  10  of  the 
Married  Women's  Property  Act,  1882,  which  runs  as  follows: — "Nothing 
in  this  Act  contained  shall  give  validity  as  against  the  creditors  of  the 
husband  to  any  gift,  by  a  husband  to  his  wife,  of  any  property  which 
after  such  gift  shall  continue  to  be  in  the  order  and  disposition  or 
reputed  ownership  of  the  husband  .  .  .  ,"  i.e.  of  which  he  is  allowed  to 
retain  possession  under  circumstances  which  give  the  reputation  of 
ownership  (Lingham  v.  Biggs,  1797,  1  Bos.  &  Pul.  82).  It  is  a  question 
of  fact,  subject  to  a  proper  direction,  whether  the  property  remains  in 
the  husband's  order  and  disposition  or  reputed  ownership,  and  it  is 
thought  that  something  beyond  the  mere  fact  that  it  remains  in  the 
residence  occupied  by  both  will  have  to  be  proved  before  that  question 
can  be  left  to  the  jury  (£Jx  parte  Dorman,  1872,  L.  E.  8  Ch.  51 ;  Ramsay 
V.  Margrett,  [1894]  2  Q.  B.  18).  A  gift  of  furniture,  for  example,  by  a 
husband  to  his  wife  which  remains  in  their  common  residence  can  only 
be  avoided  by  Statute  13  Eliz.  c.  5.  The  10th  section  continues  to 
enact  that  nothing  in  the  Act  contained  shall  give  validity  "  to  any 
deposit  or  other  investment  of  moneys  of  the  husband  made  by  or  in 
the  name  of  his  wife  in  fraud  of  his  creditors."  A  hond  fide  purchase 
by  a  wife  from  her  husband  is  a  perfectly  valid  transaction,  and  cannot 
be  impeached  by  anyone  {Ramsay  v.  Margrett,  [1884]  2  Q.  B.  18). 

It  is  to  be  observed  that  there  is  nothing  in  the  Married  Women's 
Property  Acts  to  invalidate  a  parol  gift  by  a  wife  to  her  husband.  The 
Statute  of  Elizabeth  and  the  Bills  of  Sale  Acts  will,  of  course,  apply  to 
gifts  of  both  husband  and  wife,  and  if  the  wife  be  a  trader  she  will  be 
subject  to  the  Bankruptcy  Acts  (see  below). 

[See  also  Fiduciary  Eelationship ;  Undue  Influence;  and  cf. 
Turnhull  &  Co.  v.  Dioval,  [1902]  A.  C.  429.] 

7.  Antenuptial  Liabilities. 

At  common  law  the  husband  by  virtue  of  the  marriage  took  upon 
himself  the  wife's  liabilities.  He  was  commonly  said  to  have  "  married 
the  debts."  Yet  this  requires  further  definition.  If  a  married  woman 
were  sued  on  an  antenuptial  debt  or  tort,  she  might,  of  course,  let  judg- 
ment go  by  default,  and  the  plaintiff  would  recover  a  judgment  against 
her  personally  in  the  ordinary  form  (Poole  v.  Canning,  1867,  L.  E.  2  C.  P. 
241) ;  or  she  might  neglect  to  plead  coverture,  which  would  lead  to  the 
same  result  (Dillon  v.  Cunningham,  1872,  L.  E.  8  Ex.  23) ;  but  she  might 
plead  coverture  as  a  plea  in  abatement,  and  the  plaintiff  had  then  to 
amend  his  writ  by  adding  the  husband.  The  husband  could  not  be  sued 
alone  (Garrard  v.  Guihelei,  1863,  13  C.  B.  N.  S.  832),  and  upon  the  wife's 
death,  unless  judgment  had  been  previously  recovered  against  both,  he 
was  freed  from  all  liability  (Com.  Dig.,  "  Baron  and  Feme,"  254),  except 
as  her  administrator  to  the  extent  of  assets  in  his  hands.  On  the  hus- 
band's death,  if  judgment  had  not  been  previously  recovered,  the  widow 
became  reinvested  with  the  antenuptial  liability  (  Woodman  v.  Chapman, 


666  HUSBAND  AND  WIFE 

1808,  1  Camp.  189 ;  10  E.  E.  666).  The  proper  course  for  the  plaintiff 
was  to  sue  both  husband  and  wife.  He  could  recover  a  personal  judg- 
ment against  both,  and  take  both  in  execution  under  a  capias.  Then,  if 
the  wife  had  no  separate  property,  she  was  discharged ;  but  if  she  had 
separate  property,  the  Court  would  not  order  her  discharge  {Scott  v. 
Morley,  1887,  20  Q.  B.  D.  120;  Ivens  v.  Butler,  1857,  7  El.  &  Bl.  159; 
Edwards  v.  Martin,  1851,  17  Q.  B.  693 ;  Fergusson  v.  Claywortli,  1844, 
6  Q.  B.  269  ;  LarUn  v.  Marshall,  1850,  4  Ex.  804).  The  bankruptcy  and 
discharge  of  the  husband  after  action  brought  against  husband  and  wife 
for  the  wife's  antenuptial  obligations,  discharged  both  at  law  of  their 
liability;  but,  it  seems,  the  wife's  separate  estate  could  in  equity  be 
reached  to  satisfy  such  obligations  {Chubh  v.  Stretch,  1870,  L.  E.  9  Eq. 
555). 

Such  was  briefly  the  law  when  the  Married  Women's  Property  Act, 
1870,  33  &  34  Vict.  c.  93,  was  passed.  The  only  antenuptial  liabilities 
with  which  it  dealt  were  debts.  From  the  wife's  antenuptial  debts  this 
Act  relieved  the  husband  altogether,  and  enacted  (s.  12)  that  the  wife 
alone  should  be  liable  to  be  sued  for,  and  any  separate  estate  belonging 
to  her  should  be  liable  to  satisfy,  such  debts  as  though  she  had  continued 
unmarried.  The  wife  might  be  sued  alone  {Williams  \.  Mercier,  1882, 
9  Q.  B.  D.  337),  and  the  plaintiff  might  recover  judgment  without  proving 
that  the  defendant  had  separate  estate  {Downe  v.  Fletcher,  1888,  21  Q.  B. 
D.  11);  but  the  married  woman  was  not  made  personally  liable  on  the 
.ludgment,  the  creditors'  only  remedy  being  an  equitable  remedy  against 
her  separate  estate  {Ex  parte  Jones,  1879,  12  Ch.  D.  484);  but  this  was 
liable  although  subject  to  restraint  on  anticipation  {Axford  v.  Beid,  1889, 
22  Q.  B.  D.  551). 

The  Act  of  1870  enabled  a  woman  to  marry  without  a  settlement 
and  leave  her  creditors  without  a  remedy,  and  therefore  the  Act  of  1874, 
37  &  38  Vict.  c.  50,  was  passed.  This  statute  repealed  so  much  of  the 
Act  of  1870'  as  enacted  that  a  husband  should  not  be  liable  for  the  debts 
of  his  wife  contracted  before  marriage,  and  provided  (s.  1)  that  husband 
and  wife  might  be  jointly  sued  for  any  debt  contracted,  or  for  any  tort 
committed,  by  the  wife  before  marriage,  or  for  the  breaches  of  any  con- 
tract made  by  the  wife  before  marriage,  and  that  the  husband  should 
be  liable  (s.  2)  in  respect  of  such  matter  to  the  extent  of  the  followmg 
assets : — 

(1)  The  value  of  the  personal  estate  in  possession  of  the  wife  which 
should  have  vested  in  the  husband ; 

(2)  The  value  of  the  choses  in  action  of  the  wife  which  the  husband 
should  have  reduced  into  possession,  or  which  with  reasonable  diligence 
he  might  have  reduced  into  possession ; 

(3)  The  value  of  chattels  real  of  the  wife  which  should  have  vested 
in  the  husband  and  wife ; 

(4)  The  value  of  the  rents  and  profits  of  the  real  estate  of  the  wife 
which  the  husband  should  have  received,  or  with  reasonable  diligence 
might  have  received ; 

(5)  The  value  of  the  husband's  estate  or  interest  in  any  property, 
real  or  personal,  which  the  wife,  in  contemplation  of  her  marriage  with 
him,  should  have  transferred  to  him  or  to  any  other  person ; 

(6)  The  value  of  any  property,  real  or  personal,  which  the  wife,  in 
contemplation  of  her  marriage  with  her  husband,  should  with  his  consent 
have  transferred  to  any  person  with  the  view  of  defeating  or  delaying 
her  existing  creditors  (s.  5). 
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Provided  that  when  the  husband  after  marriage  i)aid  any  debt  of  his 
wife,  or  had  a  judgment  bond  fide  recovered  against  him  in  any  such 
action  as  in  this  Act  mentioned,  then  to  the  extent  of  such  payment  or 
judgment  the  husband  should  not  in  any  subsequent  action  be  liable. 
By  sec.  2  the  husband  was  enabled,  in  addition  to  other  pleas,  to  plead 
that  he  was  not  liable  in  respect  of  assets.  If  he  did  not  thus  plead,  he 
was  taken  to  have  confessed  liability  as  far  as  assets  were  concerned. 
If  it  was  not  found  that  the  husband  had  assets,  he  was  entitled  to 
judgment  with  costs,  whatever  were  the  result  of  the  action  against 
the  wife  (s.  3).  When  the  liabihty  of  the  husband  was  estaljlished, 
the  judgment  to  the  extent  of  the  husband's  liability  was  a  joint  judg- 
ment against  husband  and  wife,  and  as  to  the  residue,  if  any,  of  the 
amount  recovered,  a  separate  judgment  against  the  wife  (s.  4).  As 
under  the  Act  of  1870,  so  under  this  Act,  it  was  unnecessary  to  prove 
the  existence  of  separate  estate  in  order  to  recover  judgment  against  the 
wife  (Doifrne  v.  Fletcher,  1888,  21  Q.  B.  D.  11),  and  the  liability  on  the 
judgment  against  her  was  not  a  personal  but  only  a  proprietary  liability, 
and  the  judgment  could  only  affect  her  separate  estate,  though  that  was 
liable  whether  free  or  subject  to  restraint  on  anticipation  {Dovme  v. 
Fletcher,  1888,  21  Q.  B.  D.  11 ;  Axford  v.  Beid,  1889,  22  Q.  B.  D.  551 ; 
Scott  V.  Morley,  1887,  20  Q.  B.  D.  120).  If  the  wife  died  before  action 
brought  the  husband  escaped  liability,  for  then  there  could  be  no  joint 
judgment  {Bell  v.  Stocldey,  1882,  10  Q.  B.  D.  129). 

The  Act  of  1882  repealed  the  Acts  of  1870  and  1874  except  as  to 
rights  and  liabilities  acquired  and  incurred  under  them.  Sec.  13  of  the 
Act  of  1882  relates  to  a  married  woman's  liability  on  her  antenuptial 
obligations,  and  enacts  that,  "A  woman  after  her  marriage  shall  continue 
to  be  liable  in  respect  and  to  the  extent  of  her  separate  property  for  all 
debts  contracted,  and  all  contracts  entered  into  or  wrongs  committed  by 
her  before  her  marriage,  including  any  sums  for  which  she  may  be  liable 
as  a  contributory,  either  before  or  after  she  has  been  placed  on  the  list 
of  contributories,  under  and  by  virtue  of  the  Acts  relating  to  joint-stock 
companies ;  and  she  may  be  sued  for  any  such  debt,  or  for  any  liability 
for  damages  or  otherwise  under  any  such  contract,  or  in  respect  of  any 
such  wrong ;  and  all  sums  recovered  against  her  in  respect  thereof,  or 
for  any  costs  relating  thereto,  shall  be  payable  out  of  her  separate 
property."  Then  follows  a  clause  referring  to  her  rights  and  liabilities 
as  between  herself  and  her  husband  in  these  words :  "  And,  as  between 
her  and  her  husband,  unless  there  be  any  contract  between  them  to  the 
contrary,  her  separate  estate  shall  be  deemed  to  be  primarily  liable  for 
all  such  debts,  contracts,  or  wrongs,  and  for  all  damages  and  costs 
recovered  in  respect  thereof."  And  then  the  section  continues,  "Pro- 
vided always  that  nothing  in  this  Act  shall  operate  to  increase  or 
diminish  the  liability  of  any  woman  married  before  the  commencement 
of  this  Act  for  any  such  debt,  contract,  or  wrong,  as  aforesaid,  except  as 
to  any  separate  property  to  which  she  may  become  entitled  by  virtue 
of  this  Act,  and  to  which  she  would  not  have  been  entitled  for  her 
separate  use  under  the  Acts  hereby  repealed  or  otherwise,  if  this  Act 
had  not  passed."  Sec.  14  deals  with  the  husband's  liability,  and  enacts 
that,  "  A  husband  shall  be  liable  for  the  debts  of  his  wife  contracted, 
and  for  all  contracts  entered  into  and  wrongs  committed  by  her,  before 
marriage,  including  any  liabilities  to  which  she  may  be  so  subject  under 
the  Acts  relating  to  joint-stock  companies  as  aforesaid,  to  the  extent 
of  all  property  whatsoever  belonging  to  his  wife  which  he  shall  have 
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acquired,  or  become  entitled  to,  from  or  through  his  wife,  after  deducting 
therefrom  any  payments  made  by  him,  and  any  sums  for  which  judg- 
ment may  have  been  bond  fide  recovered  against  him  in  any  proceeding 
at  law,  in  respect  of  any  such  debts,  contracts  or  wrongs,  for  or  in 
respect  of  which  his  wife  was  liable  before  her  marriage  as  aforesaid ; 
but  he  shall  not  be  liable  for  the  same  any  further  or  otherwise ;  and 
any  Court  in  which  a  husband  shall  be  sued  for  any  such  debt  shall 
have  power  to  direct  any  inquiry  or  proceedings  which  it  may  think 
proper  for  the  purpose  of  ascertaining  the  nature,  amount,  or  value  of 
such,  property."  Then  follows  a  proviso  with  regard  to  the  husband's 
liability  similar  to  that  contained  in  the  foregoing  section,  "  Provided 
always  that  nothing  in  this  Act  contained  shall  operate  to  increase  or 
diminish  the  liability  of  any  husband  married  before  the  commencement 
of  this  Act,  for  or  in  respect  of  any  such  debt  or  other  liability  of  his 
wife  as  aforesaid."  Sec.  15  enacts  that,  "A  husband  and  wife  may  be 
jointly  sued  in  respect  of  any  such  debt  or  other  liability  (whether  by 
contract  or  for  any  wrong)  contracted  or  incurred  by  the  wife  before 
marriage  as  aforesaid,  if  the  plaintiff  shall  seek  to  establish  his  claim, 
either  wholly  or  in  part,  against  both  of  them;  and  if  in  any  such 
action,  or  in  any  action  brought  in  respect  of  any  such  debt  or  liability 
against  the  husband  alone,  it  is  not  found  that  the  husband  is  liable 
in  respect  of  any  property  of  the  wife  so  acquired  by  him,  or  to  which 
he  shall  have  become  so  entitled  as  aforesaid,  he  shall  have  judgment 
for  his  costs  of  defence,  whatever  may  be  the  result  of  the  action  against 
the  wife  if  jointly  sued  with  him;  and  in  any  such  action  against 
husband  and  wife  jointly,  if  it  appears  that  the  husband  is  liable  for  the 
debt  or  damages  recovered,  or  any  part  thereof,  the  judgment  to  the 
extent  of  the  amount  for  which  the  husband  is  liable  shall  be  a  joint 
judgment  against  the  husband  personally  and  against  the  wife  as  to  her 
separate  property;  and  as  to  the  residue,  if  any,  of  such  debt  and 
damages  the  judgment  shall  be  a  separate  judgment  against  the  wife 
as  to  her  separate  property  only." 

A  plaintiff  therefore  who  seeks  to  enforce  an  antenuptial  obligation 
of  a  married  woman  may  sue  the  married  woman  herself  (s.  13)  and  the 
husband  (s.  14),  one  after  the  other  {Beck  v.  Pierce,  1889,  23  Q.  B.  D. 
316),  judgment  against  one  being  no  bar  to  proceedings  against  the 
other  {ibid.)',  or  he  may  sue  them  both  together  (s.  15),  and  get  a  joint 
judgment  against  both,  execution  being  limited,  in  case  of  the  wife,  to 
her  separate  estate.  There  is  some  reason  for  thinking  that  the  "  joint 
judgment"  mentioned  in  sec.  15  means  a  joint  and  several  judgment. 
As  to  the  husband's  liability,  the  Statute  of  Limitations  begins  to  run, 
not  from  the  date  of  the  marriage,  but  from  the  first  accrual  of  the 
cause  of  action  against  the  wife  {Beck  v.  Pierce,  uhi  supra). 

The  19th  section  enacts  that  "no  restriction  against  anticipation 
contained  in  any  settlement  or  agreement  for  a  settlement  of  a  woman's 
own  property  to  be  made  or  entered  into  by  herself  shall  have  any 
validity  against  debts  contracted  by  her  before  marriage."  [A  judgment 
against  a  married  woman  in  respect  of  a  debt  contracted  by  her  before 
marriage  cannot  be  enforced  by  way  of  equitable  execution  against  her 
separate  property  subject  to  a  restraint  on  anticipation  where  the 
restraint  is  not  contained  in  a  settlement,  or  agreement  for  a  settlement, 
made  or  entered  into  by  herself,  Birmingham  Excelsior  Money  Society, 
V.  Lane,  [1904]  1  K.  B.  35.]  The  obligation  of  a  devisee  of  land  to  pay 
the  unpaid  debts  of  the  testator  is  a  debt  within  the  meaning  of  sec.  19 
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{In  re  Hedgely,  1886,  34  Ch.  D.  379).  Debts  contracted  during  a  previous 
marriage  are  "  debts  contracted  by  her  before  marriage  "  {Jaij  v.  Rohimon, 
1890,  25  Q.  B.  D.  467).  The  wife  is  in  no  way  liable  for  the  antenuptial 
obHgations  of  the  husband. 

8.  Torts  and  Crimes  committed  by  a  Wife. 

At  common  law  if  a  married  woman  committed  a  tort  an  action  lay 
against  her  and  her  husband  (Com.  Dirj.,  "  Baron  and  Feme,"  Y ;  Wil- 
hraham  v.  Snovj,  Wms.  Saun.  4:1n.).  If  the  wife  were  sued  alone  she 
could  object  by  plea  in  abatement  and  have  the  husband  joined  (Bullen 
and  Leake,  3rd  ed.,  p.  399).  If  she  omitted  to  plead  her  marriage,  or 
if  having  pleaded  she  failed  to  prove  it,  judgment  went  against  her 
personally  as  a  feme  sole.  But  if  the  husband  were  joined,  judgment 
might  be  recovered  against  them  both,  and  both  might  be  taken  under  a 
capias  (Scott  v.  Morleij,  1887,  20  Q.  B.  D.  120).  The  Court  might  then 
in  its  discretion  discharge  the  wife  if  she  had  no  separate  property 
(Edwards  v.  Martin,  1851,  17  Q.  B.  693;  Larkin  v.  Marshall,  1850, 
4  Ex.  Eep.  804).  The  duration  of  the  husband's  liability  varied 
according  as  he  had  or  had  not  authorised  the  tort  committed  by 
the  wife.  If  he  had  authorised  it  he  was  and  is  still  liable  to  be  sued 
at  any  time,  but  if  not  he  was  and  is  liable  to  be  sued  only  during  the 
coverture  (Capell  v.  Powell,  1864,  17  C.  B.  N.  S.  743 ;  Vauglmn  v.  Van- 
clerstegen,  1854,  2  Drew.  363,  383).  But  during  that  he  was  and  perhaps 
still  is  liable  even  though  the  parties  are  living  apart,  unless  there  were 
a  judicial  separation  or  protection  order  (20  &  21  Vict.  c.  85,  s.  26).  The 
husband  being  liable  for  torts  committed,  but  not  for  contracts  entered 
into,  by  his  wife  without  his  authority,  questions  arise  whether  a  given 
cause  of  action  lies  in  tort  or  on  contract  (cp.  Wright  v.  Leonard,  1861, 
11  C.  B.  N.  S.  258;  Menx  v.  G.  E.  Ely.  Co.,  [1895]  2  Q.  B.  387).  The 
wife's  separate  estate  was  not  in  equity  liable  to  satisfy  her  torts  (  Wain- 
ford  V.  Heijl,  1875,  L.  R  20  Eq.  321),  but  it  could  be  reached  indirectly 
at  law,  for  if  the  wife  were  taken  under  a  capias  the  Court  would  not 
discharge  her  if  she  had  separate  property  until  the  damages  were 
satisfied  (Fergusson  v.  Clayworth,  1844,  6  Q.  B.  269).  And  it  was  liable 
in  equity  to  satisfy  frauds  committed  by  a  married  woman  in  relation  to 
it  (Savage  v.  Foster,  1723,  9  Mod.  35 ;  Davies  v.  Hodgson,  1858,  25  Beav. 
177;  53  E.  K.  604;  Jackson  v.  Hohhouse,  1817,  2  Mer.  483;  35  E.  K. 
1025  ;  16  E.  E.  200 ;  Earrow  v.  Earrow,  1858,  4  Kay  &  J.  409 ;  70  E.  E. 
171;  EoUay  v.  Peters,  1860,  28  Beav.  354;  54  E.  E.  402;  Arnold 
v.  Woodhams,  1873,  L.  E.  16  Eq.  33 ;  In  re  Maclntyre's  Estate,  1887,  21 
L.  E.  Ir.  421).  If  the  husband  died  before  judgment  the  widow  became 
personally  liable  as  d,feme  sole  for  torts  committed  by  her  during  marriage 
(Wright  V.  Leonard,  1861,  11  C.  B.  N.  S.  258). 

The  Married  Women's  Property  Act,  1882,  has  greatly  altered  the 
law  by  making  the  married  woman  liable  to  be  sued  alone.  Sec.  1, 
subs.  2,  enacts  that  "  A  married  woman  shall  be  capable  of  being  sued 
...  in  tort  in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband 
need  not  be  joined  with  her  as  defendant,  or  be  made  a  party  to  any 
action  or  other  legal  proceeding  .  .  .  taken  against  her ;  and  any 
damages  or  costs  recovered  against  her  in  any  such  action  or  proceed- 
ing shall  be  payable  out  of  her  separate  property  and  not  otherwise." 
It  seems  that  her  liability  for  torts  is  not  conditional  upon  her  pos- 
sessing separate  estate ;  on  proof  of  the  tort  the  plaintiff  is  entitled  to 
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judgment,  but  if  the  defendant  has  no  separate  estate,  the  judgment 
cannot  be  executed.  Whether,  and  to  what  extent,  property  subject  to 
a  restraint  on  anticipation  may  be  reached  does  not  seem  to  have  been 
decided.  Before  the  Act  such  property  was  not  liable  to  satisfy  torts 
committed  by  a  married  woman;  and  by  sec.  19  of  the  Act  the  restraint 
on  anticipation  is  not  affected.  Probably  such  property  as  is  free  from 
anticipation  at  the  date  of  the  judgment,  and  no  more,  is  liable  (see  the 
form  of  judgment  settled  in  Scott  v.  Morley,  1887,  20  Q.  B.  D.  120). 
[Although  a  husband  is  not  liable  on  his  wife's  contract,  he  is  liable  for 
any  fraud  or  other  tort  committed  by  her  during  the  coverture,  unless 
it  is  directly  connected  with  the  contract,  and  is  the  means  of  effecting 
or  inducing  it,  and  is  part  of  the  same  transaction.  That  liability,  which 
existed  before  the  Married  Women's  Property  Act,  1882,  is  not  affected 
by  the  Act,  nor  is  the  remedy  of  the  party  injured  limited  by  the  Act 
to  the  wife's  separate  estate,  if  any  {EarU  v.  Kingscote,  [1900]  1  Ch.  203 ; 
2  Ch.  585  ;  and  cf.  Liverpool  Adelphi  Loan  Association  v.  Fairlmrst,  [1854] 
9  Ex.  422;  Wright  v.  Leonard,  [1861]  11  C.  B.  N.  S.  258;  Seroka  v. 
KcdtenUmj,  [1886]  17  Q.  B.  D.  177).  The  expression  "need  not  be 
joined  "  in  sec.  1,  subs.  (2),  of  the  Act  does  not  mean  that  whenever  a 
plaintiff  is  suing  a  married  woman  in  contract  or  in  tort  he  "  shall  not " 
join  the  husband  with  her,  but  only  that  the  joinder,  which  was  formerly 
necessary,  is  now  unnecessary  if  the  plaintiff  is  seeking  to  obtain  satis- 
faction out  of  the  wife's  estate  alone  {Earle  v.  Kingscote,  [1900]  2  Ch. 
585).  Where  a  husband  and  wife  are  sued  jointly  for  a  libel  published 
by  the  wife,  it  is  inadmissible  for  the  husband  to  plead  payment  of 
money  into  Court  in  satisfaction  of  the  claim  while  the  wife  pleads 
denial  of  liability  {Beanmont  v.  Kaye,  [1904]  1  K.  B.  292.]  The  liability 
of  a  husband  for  torts  committed  by  his  authority  no  doubt  exists. 

A  breach  of  trust  or  devastavit  committed  by  a  married  woman  was 
on  a  somewhat  different  footing.  The  husband  continued  liable  after 
the  wife's  death  {Smith  v.  Smiih,  1856,  21  Beav.  385 ;  52  E.  Pt.  908 ;  In 
re  Smith's  Estate,  1879,  48  L.  J.  Ch.  205)  whether  the  breach  was  one  of 
commission  or  omission  {Bahin  v.  Hughes,  1886,  31  Ch.  D.  390);  and  so 
did  the  wife  after  the  husband's  death  {Soady  v.  Turnhull,  1866,  L.  R 
1  Ch.  494) ;  for  the  wife  being  unable  without  her  husband's  assent  to 
accept  a  trust  became  upon  accepting  it  his  authorised  agent,  the  trust 
property  vesting  him.  The  24th  section  of  the  Married  Women's 
Property  Act,  1882,  enacts  {inter  alia)  that  "The  provisions  of  this  Act 
as  to  liabilities  of  married  women  shall  extend  to  all  liabilities  by  reason 
of  any  breach  of  trust  or  devastavit  committed  by  any  married  woman 
being  a  trustee,  executrix,  or  administratrix  either  before  or  after  her 
marriage,  and  her  husband  shall  not  be  subject  to  such  liabilities  unless 
he  has  acted  or  intermeddled  in  the  trust  or  administration." 

The  mere  fact  that  a  man  and  woman,  charged  with  the  commission 
of  a  crime,  are  married  raises  no  presumption  of  marital  compulsion  upon 
the  wife  to  commit  it  {Brown  v.  A.-G.for  Neiv  Zealand,  67  L.  J.  P.  C.  7, 
[1898]  A.  C.  234;  77  L.  T.  414;  18  Cox  C.  C.  658).  See  Coercion.  In 
a  joint  indictment  of  husband  and  wife  for  receiving  stolen  property, 
the  presumption  that  the  woman  acted  under  the  control  of  her  husband 
may  be  rebutted  by  evidence  of  separate  dealing  on  the  part  of  the  wife 
with  the  stolen  property  {B.  v.  Baines,  64  J.  P.  408). 

A  married  woman  stole  some  of  her  husband's  property  and  handed 
it  to  her  paramour.  The  woman  and  the  man  were  indicted  under  the 
Larceny  Act,  1861,  s.  91,  and  convicted — the  woman  of  stealing,  and  the 
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man  of  receiving  the  stolen  property.  On  case  stated,  held  by  C.  C.  I*. 
that  as  the  theft  by  a  wife  of  her  husband's  property  was  not  a  felony 
either  at  common  law  or  by  virtue  of  the  Larceny  Act,  but  was  only 
made  criminal  by  the  Married  Women's  Property  Act,  1882,  ss.  12,  16, 
the  woman  could  not  be  convicted  of  stealing,  and  consequently  that 
the  man  could  not  be  convicted  of  receiving  (B.  v.  Streeter,  [19001  2  Q.  P>. 
601). 

In  the  prosecution  of  a  wife  for  stealing  her  husband's  goods  when 
about  to  desert  him,  the  indictment  being  laid  under  the  Married 
Women's  Property  Act,  1882,  ss.  12,  16,  it  is  not  necessary  to  aver  in 
the  indictment  that  the  prisoner  was  the  wife  of  the  prosecutor,  and 
that  she  stole  the  goods  when  leaving  or  deserting,  or  about  to  leave  or 
desert,  her  husband  {JR.  v.  James  and  Another,  [1902]  1  K.  B.  540). 

9.  Contracts  by  Married  Women. 

{a)  As  Principals. — Except  in  a  few  exceptional  cases,  e.g.  when  her 
husband  was  convicted  of  a  felony  or  was  civilly  dead  {Sparron:  v. 
Carruthers,  cited  in  Lean  v.  ScJmtz,  1778,  2  Black.  W.  1197),  or  when 
she  carried  on  a  trade  in  the  city  of  London  (Fx  parte  Carrington,  1739, 
1  Atk.  206),  a  married  woman  could  not  render  herself  liable  on  a 
contract  (Com.  Dig.,  "Baron  and  Feme,"  Q,  p.  241).  In  old  days  if 
sued  on  a  contract  made  by  her  during  marriage  she  could  plead  the 
general  issue  {James  v.  Fowkes,  1697,  12  Mod.  101).  By  Eeg.  Gen. 
4  Will.  IV.  coverture  was  made  a  special  plea  in  bar.  She  could,  how- 
ever, contract  as  agent  for  another,  her  husband,  for  instance ;  but  then 
he  was  liable  on  the  contract  and  not  she.  The  Courts  of  equity  allowed 
her  a  limited  power  of  contracting  in  reference  to  her  separate  estate, 
and  this  innovation  was  afterwards  recognised  by  the  legislature.  A 
married  woman  can  now  therefore  contract  (1)  with  reference  to  her 
separate  estate ;  (2)  as  agent  for  her  husband.  It  is  proposed  to  consider 
these  two  cases  in  order. 

The  Courts  of  equity  only  allowed  a  married  woman  the  benefit  of 
the  separate  estate  after  it  had  discharged  any  obligations  incurred  on 
the  faith  of  it.  But  before  a  contract  could  be  enforced  against  the 
separate  estate  it  had  to  be  made,  either  by  express  words  or  by 
implication  of  law,  with  reference  to  and  to  bind  the  separate  estate, 
and  it  lay  on  the  plaintiff  to  establish  this  {Murray  v.  Barlee,  1834, 
3  Myl.  &  K.  209  ;  40  E.  Pt.  80 ;  41  K.  E.  52).  For  instance,  a  married 
woman  might  promise  to  repay  out  of  her  separate  estate  a  loan. 

Bonds,  bills  of  exchange,  promissory  notes,  contracts  to  take  shares 
in  her  own  name,  in  short,  any  contract  or  engagement  entered  into  on 
the  credit  of  the  separate  estate,  was  a  contract  with  reference  to  and 
to  bind  the  separate  estate  {Mrs.  Matthewman's  Case,  1866,  L.  E.  3  Eq. 
781).  The  expression  "  to  bind  the  separate  estate  "  is  not  an  accurate 
one.  The  mere  contract  did  not  in  any  way  fetter  the  separate  estate 
or  prevent  the  married  woman  from  parting  with  it  freely  {Johnson  v. 
Gallagher,  1861,  3  De  G.,  F.  &  J.  494;  45  E.  E.  969;  Hemingway  v. 
Braithwaite,  1889,  61  L.  T.  224).  The  contract  only  gave  the  creditor 
a  right  to  a  judgment  declaring  that  the  separate  estate  which  at  the 
date  of  the  contract  was,  and  at  the  date  of  the  judgment  remained, 
vested  in  the  married  woman  as  her  separate  estate,  excluding  any 
separate  property  which  she  was  restrained  from  anticipating,  was  liable 
to   satisfy  the   debt  or  engagement;   an   inquiry  as  to  what  was  the 
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separate  estate  which  the  married  woman  had  at  the  time  of  contracting 
the  debt  or  engagement,  and  whether  that  separate  estate  or  any  part  of 
it  remained  capable  of  being  reached  by  the  judgment  and  execution  of 
the  Court  {Pike  v.  Fitzgibhon,  1881,  17  Ch.  D.  454;  Robinson  v.  Pickering, 
1881,  16  Ch.  D.  660);  and  the  appointment  of  a  receiver  {In  re  Peace 
and  Waller,  1883,  24  Ch.  D.  405).  Separate  property  subject  to  a 
restraint  on  anticipation  could  not  be  bound  ty  a  contract,  and  was 
expressly  excepted  by  the  terms  of  the  judgment  {Pike  v.  Fitzgihhon, 
nbi  supra).  It  could  not  be  reached  after  the  death  of  the  husband  to 
satisfy  a  contract  or  engagement  made  in  his  lifetime  {Pike  v.  Fitzgibbon, 
nhi  supra).  It  is  clear  then  that  the  obligation  incurred  by  a  married 
woman  was  different  from  that  incurred  by  a  man  or  by  a  feme  sole.  It 
was  a  proprietary  not  a  personal  liability,  a  liability  rather  in  rem  than 
in  personam  ;  it  was  her  property  and  not  herself  that  was  liable.  A 
debtor's  summons  could  not  issue  against  her  {Ex  parte  Jones,  1879, 
12  Ch.  D.  484;  Ex  parte  Holland,  1874,  L.  E.  9  Ch.  307);  and  it  was 
formerly  held  that  the  Statute  of  Limitations  had  no  application  to 
these  engagements  {Hodgson  v.  Williamson,  1880, 15  Ch.  D.  87)  sed  quaere 
{In  re  lady  Hastings,  1887,  35  Ch.  D.  94). 

The  Divorce  Acts  above  mentioned  conferred  upon  a  married  woman 
who  had  obtained  a  decree  of  judicial  separation  or  a  protection  order 
the  power  of  contracting  as  a  feme  sole.  Neither  the  Married  Women's 
Property  Act  of  1870  nor  that  of  1874  directly  dealt  with  the  power  of 
contracting.  But  by  sec.  1,  subs.  (2),  of  the  Act  of  1882  it  is  enacted 
that  "  A  married  woman  shall  be  capable  of  entering  into  and  rendering 
herself  liable  in  respect  of  and  to  the  extent  of  her  separate  property  on 
any  contract,  and  of  suing  and  being  sued  either  in  contract  or  in  tort, 
or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  defendant  or  be  made  a  party 
to  any  action  or  other  legal  proceeding  brought  by  or  taken  against  her ; 
and  any  damages  or  costs  recovered  by  her  in  any  such  action  or  pro- 
ceeding shall  be  her  separate  property;  and  any  damages  or  costs 
recovered  against  her  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise."  By  the  two  following 
sub-sections,  which  have  been  repealed  by  the  Act  of  1893,  it  was  enacted 
(subs.  (3))  that  "  Every  contract  entered  into  by  a  married  woman  shall 
be  deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and  to 
bind  her  separate  property,  unless  the  contrary  be  shown ; "  and 
(subs.  (4))  "Every  contract  entered  into  by  a  married  woman  with 
respect  to  and  to  bind  her  separate  property  shall  bind  not  only  the 
separate  property  which  she  is  possessed  of  or  entitled  to  at  the  date  of 
the  contract,  but  also  all  separate  property  which  she  may  thereafter 
acquire." 

By  sec.  19,  "  Nothing  in  this  Act  contained  .  .  .  shall  interfere  with 
or  render  inoperative  any  restriction  against  anticipation  at  present 
attached  or  to  be  hereafter  attached  to  the  enjoyment  of  any  property 
or  income  by  a  woman  under  any  settlement,  agreement  for  a  settlement, 
will,  or  other  instrument ;  but  no  restriction  against  anticipation  con- 
tained in  any  settlement  or  agreement  for  a  settlement  of  a  woman's 
own  property  to  be  made  or  entered  into  by  herself  shall  have  any 
validity  against  debts  contracted  by  her  before  marriage.  .  .  ." 

On  the  1st  of  January  1883  every  married  woman  became  "dis- 
covert" within  the  meaning  of  sec.  7  of  the  Statute  of  Limitations 
(21  Jac.  I.  c.  16;  Lowe  v.  Fox,  1885,  15  Q.  B.  D.  667);  and  now  the 
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Court  will  act  on  the  analogy  of  that  statute,  and  hold  that  a  married 
woman's  debt  is  barred  in  six  years  {In  re  Lady  Hastings,  1887,  35  Ch. 
D.  94).  The  form  of  the  judgment  which  the  Married  Women's  Property 
Act,  1882,  enables  a  plaintiff  to  recover  against  a  married  woman  was 
settled  by  the  Court  of  Appeal  in  Scott  v.  Morley,  1887,  20  Q.  B.  D.  120, 
and  is  as  follows : — "  It  is  adjudged  that  the  plaintiff'  do  recover  £ 
and  costs,  to  be  taxed  against  the  defendant  (the  married  woman),  such 
sum  and  costs  to  be  payable  out  of  her  separate  property,  as  hereinafter 
mentioned,  and  not  otherwise.  And  it  is  ordered  that  execution  hereon 
be  limited  to  the  separate  property  of  the  defendant  (the  married  woman), 
not  subject  to  any  restriction  against  anticipation,  unless,  by  reason  of 
sec.  19  of  the  Married  Women's  Property  Act,  1882,  the  property  shall 
be  liable  notwithstanding  such  restriction." 

It  was  decided  in  the  same  case  {Scott  v.  Morley,  ubi  supra)  that  this 
statute  had  not  altered  the  nature  of  a  married  woman's  liability,  which 
remains  to  this  day  a  proprietary  and  not  a  personal  liability,  upon 
which  a  bankruptcy  notice  cannot  issue  {In  re  Lyons,  [1893]  2  Q.  B.  113  ; 
In  re  Gardi7ier,  1887,  20  Q.  B.  D.  249),  even  if  the  husband  dies  after 
the  judgment  and  before  the  notice  served  {In  re  Hewett,  [1895]  1  Q.  B. 
328) ;  and  to  enforce  which  proceedings  under  the  Debtors  Act,  1869, 
cannot  {Scott  v.  Morley,  1887,  20  Q.  B.  D.  120),  though  garnishee 
proceedings  may,  be  taken  against  her  {Holthy  v.  Hodgson,  1889,  24 
Q.  B.  D.  103). 

Now  when  it  was  once  decided  that  the  liability  was  still  a  pro- 
prietary liability,  it  followed  that  the  plaintiff  had  to  prove  the  posses- 
sion of  separate  property  at  the  time  of  making  the  contract  {In  re 
Shakespear,  1885,  30  Ch.  D.  169 ;  Palliser  v.  Gurney,  1887,  19  Q.  B.  D. 
519 ;  Stogdon  v.  Lee,  [1891]  1  Q.  B.  661),  such  that  the  married  woman 
could  reasonably  be  expected  to  contract  with  reference  to  it  {Harrison 
V.  Harrison,  1888,  13  P.  D.  180 ;  Beckett  v.  Tasker,  1887,  19  Q.  B.  D.  7 ; 
Leake  v.  Driffield,  1889,  24  Q.  B.  D.  98;  Brannstein  v.  Lewis,  1891, 
65  L.  T.  449). 

Again,  sec.  1,  subs.  (3),  of  the  Act  of  1882,  in  enacting  that  every 
-contract  entered  into  by  a  married  woman  should  be  deemed  to  be  a 
contract  entered  into  by  her  with  respect  to  and  to  bind  her  separate 
property,  unless  the  contrary  were  shown,  apparently  ignored  that  great 
majority  of  cases  in  which  the  wife  was  contracting  as  agent  for  her 
husband.  Moreover,  under  sec.  1,  subs.  (4),  of  the  Act  of  1882  it  was 
decided  that  property  which  a  married  woman  acquired  after  the  death 
of  her  husband  could  not  be  reached  by  a  creditor  who  had  recovered  a 
judgment  on  a  contract  made  by  her  during  the  coverture  {Beckett  v. 
Tasker,  1887,  19  Q.  B.  D.  7 ;  Pelton  v.  Harrison,  [1891]  2  Q.  B.  422). 
To  remedy  these  several  defects  the  Married  Women's  Property  Act  of 

tl893,  56  &  57  Vict.  c.  63,  was  passed,  which  enacted  (s.  1)  that  "Every 
■contract  [the  term  "  contract "  includes  trusts  and  administration  (see 
Act  of  1882,  s.  4,  In  re  Turnbull,  [1900]  1  Ch.  185)]  hereafter  entered 
into  by  a  married  woman  otherwise  than  as  agent  (a)  shall  be 
<leemed  to  be  a  contract  entered  into  by  her  with  respect  to  and 
to  bind  her  separate  property  whether  she  is  or  is  not  in  fact 
possessed  of  or  entitled  to  any  separate  property  at  the  time  when 
5he  enters  into  such  contract;  (h)  shall  bind  all  separate  property 
which  she  may  at  that  time  or  thereafter  be  possessed  of  or  entitled 
to ;  and  (c)  shall  also  be  enforceable  by  process  of  law  against  all 
property  which  she  may  thereafter  while  discovert  be  possessed  of 
VOL.  VI.  43 
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or  entitled  to."  [In  order  to  bind  the  separate  estate  of  a  married 
woman  under  this  section  there  must  be  a  contract  entered  into  by  her 
after  the  passing  of  the  Act,  and  then  entered  into  for  the  first  time. 
An  acknowledgment  since  the  Act  of  the  fact  that  the  married  woman 
had  had  moneys  advanced  to  her  prior  to  it,  but  for  which  she  was  under 
no  liability,  having  had  no  separate  estate,  even  if  it  would  make  the 
debt  recoverable  though  barred  by  the  Statute  of  Limitations,  is  not 
sufficient  to  render  her  liable  to  repay  such  advances  {In  re  Wheeler^ 
[1904]  2  Ch.  66,  disapproving  of  Mayne  v.  Mayne,  [1897]  1  Ir.  K.  Ch.  D. 
324).  The  words  above  cited  from  sec.  1]  but  for  the  proviso  which 
follows  would  be  wide  enough  to  include  property,  which,  though  subject 
to  a  restraint  on  anticipation  at  the  date  of  the  contract,  became  free 
on  the  death  of  the  husband,  and  which  could  not  have  been  reached 
under  the  Act  of  1882  {Beckett  v.  Tasker,  1887,  19  Q.  B.D.  7;  Pelton  v. 
Harrison,  [1891]  2  Q.  B.  422).  It  was,  however,  further  enacted  by  a 
proviso  to  sec.  1,  that  "  Nothing  in  this  section  contained  shall  render 
available  to  satisfy  any  liability  or  obligation  arising  out  of  such  contract 
any  separate  property  which  at  that  time  {i.e.  at  the  date  of  the  contract) 
or  thereafter  she  is  restrained  from  anticipating."  [It  has  been  held 
that  the  effect  of  this  proviso  is  that  a  contract  entered  into  by  a 
married  woman  will  not  bind  property  as  to  which  she  was  restrained 
from  anticipation,  and  that  such  property,  even  after  she  is  discovert  by 
divorce  {Barnett  v.  Howard,  [1900]  2  Q.  B.  784),  or  the  death  of  her 
husband  {Brown  v.  DimUely,  [1903]  1  K.  B.  28),  stands  entirely  clear 
of  any  liabilities  or  engagements  contracted  by  her  during  coverture 
{Brown  v.  DimUely,  ubi  supra  ;  Softlaw  v.  Welch,  [1899]  2  Q.  B.  419). 
As  to  lex  loci  contractus  in  case  of  action  in  England  for  goods  supplied 
to  the  wife  from  abroad,  see  Beer  v.  Bell,  [1906]  W.  N.  114.]  That  a 
creditor  of  a  married  woman  whose  separate  property  is  subject  to  a 
restraint  on  anticipation  can  reach  under  a  judgment  income  which  falls 
into  possession  after  the  debt  and  before  the  judgment  was  decided  in 
Hood  Barrs  v.  Cathcart,  [1894]  2  Q.  B.  559,  and  assumed  in  Hood  Barrs^ 
V.  Heriot,  [1897]  A.  C.  177.  Sed  quaere,  at  any  rate  since  the  Act  of 
1893,  s.  1.  It  is  clear  that  income  coming  to  hand  after  the  judgment 
cannot  be  reached  to  satisfy  the  judgment  (  Whiteley  v.  Edwards,  [1896] 
2  Q.  B.  48  ;  [Bolitho  &  Co.  v.  Gidley,  [1905]  A.  C.  98]).  Similar  questions, 
arise  with  regard  to  orders  to  pay  costs.  Before  the  Act  of  1882  only 
such  income  as  was  paid  or  payable  at  the  date  of  the  Act  upon  which 
the  order  was  founded  could  be  made  to  satisfy  costs  {In  re  Glanvil,. 
1886,  31  Ch.  D.  532).  After  the  Act  of  1882  all  income  in  possession 
at  the  date  of  the  order  for  costs  was  held  liable  to  satisfy  the  order- 
{Cox  V.  Bennett,  [1891]  1  Ch.  617),  but  income  paid  or  payable  after  the 
order  could  not  be  reached  {Hood  Barrs  v.  Cathcart,  [1894]  2  Q.  B.  559). 
The  injustice  thus  caused  when  a  married  woman  restrained  from  antici- 
pation instituted  unsuccessful  proceedings  led  to  the  passing  of  sec.  2  of 
the  Married  Women's  Property  Act,  1893,  by  which  "  in  any  action  or 
proceeding  now  or  hereafter  instituted  by  a  woman  or  by  a  next  friend 
on  her  behalf,  the  Court  before  which  such  action  or  proceeding  is 
pending  shall  have  jurisdiction  by  judgment  or  order  from  time  to  time 
to  order  payment  of  the  costs  of  the  opposite  party  out  of  property 
which  is  subject  to  a  restraint  on  anticipation,  and  may  enforce  such 
payment  by  the  appointment  of  a  receiver,  and  the  sale  of  the  property, 
or  otherwise  as  may  be  just."  A  counter-claim  is  a  "  proceeding  insti- 
tuted" by  a  woman  within  the  meaning  of  this  section  {Hood  Barrs- 
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V.  Cathcart,  [1895]  1  Q.  B.  873) ;  but  an  appeal  is  not  {Hood  Barrs  v. 
Heriot,  [1897]  A.  C.  177) ;  nor  is  a  petition  in  an  action  in  which  she  is 
defendant  {Hollington  v.  Dear,  1895,  W.  N.  35) ;  nor  an  action  brought 
in  consequence  of  a  caveat  entered  by  her  (Moran  v.  Place,  [1896] 
P.  214) ;  [nor  the  taking  out  of  a  summons  in  a  divorce  suit  after  decree 
nisi  made  absolute  (Goi'donv.  Gordon,  [1904]  P.  163).  But  a  written 
claim  made  by  a  married  woman  to  goods  or  chattels  taken  in  execution 
under  the  process  of  the  Court,  and  served  by  her  on  the  sheriff  or  high 
bailiff  of  a  County  Court  is  a  "proceeding  instituted"  by  her  within 
the  meaning  of  sec.  3  of  the  Act  of  1893  {Nunn  &  Co.  v.  Tyson,  [1901] 
2  K.  B.  487).  So  is  an  "  intervention  "  in  a  probate  action  under  R.  S.  C, 
Order  41,  r.  33  (Crickitt  v.  Crickitt,  [1902]  P.  177),  and  an  application 
by  a  married  woman  for  a  new  trial  in  an  action  brought  by  her  {Dresel  v. 
Ellis,  [1905]  1  K.  B.  574;  and  cf.  Pawleij  v.  Pawleij,  [1905]  1  Ch.  593 ; 
Huntly  {Marchioness  of)  v.  Gaskell,  [1905]  2  Ch.  656,  and  at  p.  669).] 

(b)  Agency  Contracts. — Next  with  regard  to  contracts  made  by  married 
women  as  agents  for  and  so  as  to  bind  their  husbands.  Since  at  common 
law  a  married  woman  could  not  enter  into  a  personal  contract,  the  only 
question  in  an  action  against  her  husband  on  a  contract  made  by  her 
was  whether  she  had  authority  to  bind  him  and  had  bound  him  by  the 
contract.  She  was  treated  as  an  agent  who  stipulated  for  no  personal 
liability  {Smout  v.  Ilhery,  1842,  10  Mee.  &  W.  1 ;  62  R.  R.  510),  so  that 
she  could  not  be  sued,  either  on  an  implied  warranty  of  authority,  or  on 
the  contract,  when  her  husband  was  in  fact  dead  at  the  time  when  the 
goods  were  supplied  {ibid.).  The  law  is  now  altered,  and  there  can  be 
little  doubt  that  she  could  be  made  liable  for  breach  of  warranty  of 
authority  or  otherwise  in  any  case  where  an  ordinary  agent  would  be 
so  liable.  So  far,  however,  as  the  husband's  liability  is  concerned,  the 
law  is  generally  in  the  same  condition  as  it  was  before  the  recent  legis- 
lation. Any  changes  effected  thereby  will  be  considered  in  dealing  with 
the  various  branches  of  the  subject. 

The  authority  of  a  wife  to  bind  her  husband  by  her  contracts  is 
simply  a  branch  of  the  law  of  principal  and  agent.  "  A  man  shall  be 
charged  in  debt  for  the  contract  of  his  bailiff  or  servant,  where  he 
giveth  authority  to  his  bailiff  or  servant  to  buy  and  sell  for  him ;  and 
so  for  the  contract  of  his  wife,  if  he  giveth  authority  to  his  wife,  other- 
wise not"  (Fitz.  Nat.  Brev.,  120  G).  The  mere  fact  of  marriage  implies 
no  such  authority  {Dehenham  v.  Mellon,  1880,  6  App.  Cas.  24).  This 
authority  may  be  either  (1)  express,  (2)  implied,  or  (3)  ostensible,  i.e.  the 
husband  may  have  so  conducted  himself  as  to  preclude  himself  from 
denying  the  authority. 

(1)  Where  an  express  authority  is  relied  on,  the  only  difficulty  is  in 
proving  it.  If  a  husband  gives  his  wife  a  mandate  or  permission  to 
purchase  goods,  he  is,  of  course,  liable  to  pay  the  price  of  them.  And 
the  authority  may  he  inferred  from  his  conduct,  though  no  actual 
mandate  can  be  proved  {Lord  v.  Rale,  1849,  8  C.  B.  627 ;  79  R.  R.  649). 

(2)  But  where  no  express  authority  is  given,  differences  of  fact  and 
variations  in  the  law  make  the  subject  somewhat  difficult.  Different 
considerations  apply  according  as  husband  and  wife  are  living  (i.) 
together,  or  (ii.)  apart. 

(i.)  While  they  cohabit,  the  husband's  assent  shall  be  presumed  to 
all  necessary  contracts,  unless  the  contrary  appear  {per  Holt,  C.J., 
Btherington  v.  Parrot,  1704, 1  Salk.  118  ;  Jolly  v.  Bees,  1864, 15  C.  B.  N.  S. 
628;  Dehenham  v.  Mellon,  1880,  6  App.  Cas.  24).     But  the  contrary 
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may  appear  in  many  ways ;  as  if  the  husband  warn  the  plaintiff  not  to 
give  credit  {Etherington  v.  Parrot,  iibi  sicpra),  or  if  he  makes  the  wife  an 
allowance  for  necessaries  and  forbids  her  to  pledge  his  credit  (Jolly  v. 
Bees,  1864,  15  C.  B.  N.  S.  628 ;  Debenham  v.  Mellon,  1880,  5  Q.  B.  D. 
394;  6  App.  Cas.  24),  in  which  case  notice  to  the  tradesman  of  the 
allowance  or  prohibition  is  immaterial  (Jolly  v.  Bees,  ubi  supra ;  Morel 
Brothers  &  Co.  v.  Westmoreland  (Barl  of),  [1904]  A.  C.  11).  Order  14, 
r.  5  (R.  S.  C),  does  not  apply  where  the  right  of  action  can  only  be  in 
the  alternative  against  one  or  other  of  two  defendants,  and,  therefore,  a 
plaintiff  recovering  judgment  against  a  husband  for  goods  supplied  on 
the  order  of  the  wife  sued  in  the  alternative  with  him  will  be  held  to 
have  elected  not  to  proceed  against  her  (case  last  cited ;  French  v.  Howie, 
[1906]  2  K.  B.  674,  reversing  s.c.,  [1905]  2  K.  B.  580 ;  see  also  Paquin, 
Ltd.  V.  Beauclerk,  [1906]  A.  C.  148). 

The  term  "  necessary  contracts  "  appears  to  mean  contracts  for  goods 
suitable  to  the  husband's  estate  and  degree,  or  to  the  station  which  he 
permits  his  wife  to  assume  (Jolly  v.  Bees,  ubi  supra  ;  see  also  Hunt  v. 
De  Blaquiere,  1829,  5  Bing.  550 ;  30  R  R.  737 ;  Bmmett  v.  Mrton,  1838, 
8  Car.  &  P.  506 ;  56  R.  R.  848).  It  may  be  that  in  this  definition  there 
is  a  slight  confusion  of  thought,  the  station  which  the  husband  permits 
the  wife  to  assume  suggesting  an  authority  which  his  conduct  precludes 
him  from  denying  rather  than  an  authority  which  cohabitation  confers. 
It  is  to  be  remembered  that  the  case  of  a  wife,  in  principle  at  all  events, 
is  not  different  from  that  of  anybody  else  at  the  head  of  an  establish- 
ment. If  there  is  an  establishment  of  which  there  is  a  domestic 
manager,  although  the  wife  may  be  the  most  natural  domestic  manager, 
and  though  the  presumption  may  be  strongest  when  she  is  so,  yet  the 
same  presumption  may,  and  often  does,  arise  from  similar  facts,  when 
the  actual  manager  is  not  a  wife  but  a  sister,  for  example,  or  merely  a 
woman  living  with  a  man,  and  passing  as  his  companion  with  or  with- 
out the  assumption  of  the  name  of  wife  (Watson  v.  Threlkeld,  1794, 
2  Esp.  637 ;  5  R.  R.  760).  It  is  also  the  same  when  a  person  to  whom 
the  domestic  management  is  delegated  is  a  housekeeper  or  a  steward, 
or  any  other  kind  of  superior  servant.  In  all  these  cases  the  question 
of  the  authority  is  really  a  question  of  fact  (Debenham  v.  Mellon,  1880, 
6  App.  Cas.,  at  p.  33). 

The  question  for  the  jury  in  cases  which  fall  under  this  branch  of  the 
subject  is  not  whether  the  goods  supplied  were  necessaries  suitable  to  the 
wife's  station,  but  whether  under  the  circumstances  she  had  any  authority 
express  or  implied  to  pledge  her  husband's  credit  (Beid  v.  Teakle,  1853, 
13  C.  B.  627).  Evidence  that  the  wife  is  already  supplied,  by  pur- 
chases from  other  tradesmen,  with  articles  similar  to  those  alleged  to 
be  necessaries,  is  admissible  to  prove  that  she  had  no  authority  to 
purchase  them  on  her  husband's  account  (Beneaux  v.  Teakle,  1853,  8  Ex. 
680),  and  this  though  the  true  facts  were  unknown  to  the  plaintiff  (see 
also  Barnes  v.  Toye,  1884,  13  Q.  B.  D.  410  ;  Johnstone  v.  Marks,  1887,  19 
Q.  B.  D.  509). 

It  may  be  added  that  a  wife  has  no  implied  authority  during  cohabita- 
tion to  borrow  money  even  for  the  purchase  of  necessaries  (Knox  v. 
Bushell,  1857,  3  C.  B.  N.  S.  334;  In  re  Cooke,  1892,  10  Mor.  Bky.  8). 

(ii.)  When  the  parties  are  living  apart,  however,  the  presumption  is 
the  other  way.  Then  the  presumption,  until  the  contrary  is  shown, 
is  that  the  wife  has  no  authority  to  pledge  her  husband's  credit.  Where 
the  plaintiff  only  proves  that  he  has  supplied  goods,  to  the  defendant's 
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wife,  who  is  living  apart  from  him,  he  must  be  nonsuited.  In  order  to 
recover  he  must  go  further,  and  show  that  under  the  circumstances  of 
the  separation,  or  conduct  of  the  husband  (see  below,  Ostensible  Agency), 
she  had  such  authority  {Maimuariifig  v.  Leslie,  1826,  M.  &  M.  18 ;  31 
K.  E.  691).  It  matters  not  that  the  tradesman  had  no  notice  of  the 
separation  or  consequent  revocation  of  authority,  unless  he  has  been 
previously  dealing  with  the  wife  on  credit  by  the  husband's  permission ; 
for  separation  is  not  like  a  dissolution  of  partnership  that  a  man  must 
advertise  the  fact  to  the  whole  world  (Wallis  v.  Biddick,  1873,  22 
W.  E.  76),  and  a  tradesman  who  deals  with  a  married  woman  does  so, 
as  regards  his  remedy  against  the  husband,  at  his  own  risk  {Clifford 
v.  Zaton,  1827,  3  Car.  &  P.  15).  Separation  revokes  the  wife's  agency, 
and  the  state  of  the  plaintiff's  information  tends  in  no  way  to  restore  it. 
This  seems  hard  on  the  plaintiff,  but  it  would  be  much  harder  on  the 
husband  were  it  otherwise. 

But  the  plaintiff  may  prove  facts  which,  notwithstanding  the  separa- 
tion, will  clothe  the  wife  with  authority  to  bind  her  husband.  One  of 
the  duties  of  a  husband  is  to  maintain  his  wife  during  the  marriage,  and 
so  long  as  the  wife  remains  faithful  to  him  (Bead  v.  Legard,  1851,  6  Ex. 
Eep.  642),  at  least  so  far  as  any  separate  property  she  may  have  is. 
insufficient  for  that  purpose ;  and  he  may  by  law  be  compelled  to  find 
her  necessaries,  such  as  meat,  drink,  clothes,  physic,  etc.  If  he  fails  in. 
this  duty  the  law  will  supply  his  assent  to  her  acts  in  supplying  herself. 
If,  therefore,  a  creditor,  who  has  supplied  goods  fairly  to  be  termed 
necessaries,  proves  such  a  failure  of  duty  on  the  part  of  the  husband,  he 
thereby  proves  an  authority  in  the  wife  by  law  to  pledge  her  husband's 
credit  for  such  necessaries  {Bead  v.  Legard,  1851,  6  Ex.  Eep.  642 ;  Seatoru 
V.  Benedict,  1828,  5  Bing.  28;  Montague  v.  Benedict,  1825,  3  Barn.  & 
Cress.  631 ;  27  E.  E.  444).  Such  a  failure  of  duty  would  be  established 
by  evidence  that  the  parties  are  living  apart  (i.)  on  account  of  the 
husband's  misconduct,  the  wife  being  left  without  adequate  means ;  or 
(ii.)  by  mutual  consent,  the  husband  failing  to  pay  her  a  reasonable, 
or  agreed,  allowance.  The  wife  in  those  cases  is  entitled  in  law  to 
pledge  his  credit  for  suitable  necessaries. 

(i.)  If  the  husband  turns  his  wife  out  of  doors,  or  forces  her  to  leave 
him  through  gross  misconduct  {Aldis  v.  Chapman,  Selw.  N.  P.  232),  or 
cruelty  {Hodges  v.  Hodges,  1796, 1  Esp.  441 ;  4  E.  E.  889),  which  amounts 
to  the  same  thing  {Houliston  v.  Smyth,  1825,  3  Bing.  127 ;  28  E.  E.  609), 
or  if  he  deserts  her  {Bolton  v.  Brentice,  1745,  2  Stra.  1214),  he  thereby 
makes  her  an  agent  of  necessity  to  pledge  his  credit  for  necessaries.  But 
a  hond-fide  request  to  her  to  return,  or  offer  to  receive  her  back,  would 
apparently  revoke  this  agency ;  for  after  that  offer  she  would  be  living 
apart  from  him  without  his  consent.  Moreover,  as  his  duty  to  maintain 
her  only  continues  while  she  continues  faithful  to  him,  unchastity  in  the 
wife,  unless  connived  at  or  forgiven,  would  also  terminate  her  agency, 
{Harris  v.  Morris,  1801,  4  Esp.  41 ;  Govier  v.  Hancock,  1796,  6  T.  E.  603 ; 
3  E.  E.  271;  Woodward  v.  Dowse,  1861,  10  C.  B.  N.  S.  722;  Wilson 
V.  Glossop,  1888,  20  Q.  B.  D.  354).  Moreover,  this  agency  only  lasts 
while  the  wife  is  left  without  adequate  provision.  While  the  husband 
provides  for  her  wants,  or  if  she  has  means  of  her  own  {Eastland 
V.  Burchell,  1878,  3  Q.  B.  D.  432),  the  agency  does  not  exist.  Therefore 
while  a  husband  pays  alimony  he  is  not  liable  for  her  contracts,  but 
secus  where  he  fails  to  pay  it  {Hunt  v.  De  Blaqitiere,  1829,  5  Bing.  550 ; 
30  E.  E.  737). 
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Now  though  the  principle  above  stated  would  only  warrant  the  wife 
in  pledging  her  husband's  credit  for  articles  reasonably  necessary  for  her 
subsistence  {Emmett  v.  Norton,  1838,  8  Car.  &  P.  506  ;  56  E.  E.  848),  yet 
the  law  has  gone  beyond  the  principle  and  authorises  the  wife  to  pledge 
his  credit  for  reasonable  expenses  according  to  the  husband's  degree 
{Bazeley  v.  Forder,  1868,  L.  E.  3  Q.  B.  559),  which  may  include  liveried 
servants;  or  residence  at  a  watering-place  for  the  sake  of  her  health 
{Thomjpson  v.  Hervey,  1768,  4  Burr.  2177);  or  legal  expenses  {Wilson 
V.  Ford,  1868,  L.  E.  3  Ex.  63). 

(ii.)  Where  the  parties  are  living  apart  by  mutual  consent  and  the 
husband  fails  to  pay  the  wife  an  agreed,  or  if  there  be  no  agreement  in 
this  behalf,  a  reasonable,  allowance,  the  wife,  if  she  has  not  sufficient 
means  of  her  own,  may  pledge  his  credit  for  suitable  necessaries  {Ozard 
v.  Darnford,  Selw.  N.  P.,  13th  ed.,  p.  229 ;  Eastland  v.  Burchell,  1878,  3 
Q.  B.  D.  432).  If  the  husband  pays  an  agreed  allowance,  even  though 
it  be  insufficient,  the  wife  has  no  authority  to  pledge  his  credit  (Eastland 
v.  Burchell,  ubi  supra;  Negus  v.  Forster,  1882,  46  L.  T.  675,  where  the 
agreed  amount  was  less  than  a  sum  which  had  been  decreed  as  alimony), 
of  there  be  no  agreement  as  to  allowance,  the  adequacy  thereof  is  a 
question  for  the  jury  {Hodghinson  v.  Fletcher,  1814,  4  Camp.  70 ;  15 
E.  E.  725;  Liddlow  v.  Wilmot,  1817,  2  Stark.  N.  P.  86;  19  E.  E.  684; 
Emmett  v.  Norton,  1838,  8  Car.  &  P.  506;  56  E.  E.  848);  and  the  wife 
could,  in  so  far  as  it  is  inadequate,  pledge  her  husband's  credit  for 
suitable  necessaries,  unless  she  is  possessed  of  means  to  supply  them. 
It  would  seem  that  she  might  borrow  money  to  supply  herself,  if  that 
were  necessary  {In  re  Cooke,  1892,  10  Mor.  Bky.  8). 

The  husband  used  to  be  liable,  whether  he  made  his  wife  an  allow- 
ance or  not,  for  the  cost  of  legal  proceedings  rendered  necessary  through 
his  misconduct ;  and  her  solicitor  could  recover  from  him,  whatever  the 
event  of  the  proceedings  might  be,  provided  he  conducted  the  litigation 
properly,  and  fairly  investigated  the  charges  brought,  and  saw  a  reason- 
able prospect  of  success  {Rohertson  v.  Rohertson,  1881,  6  P.  D.  119). 
The  effect  of  the  Married  Women's  Property  Acts  on  this  liability  is 
not  at  all  clear.  Probably  it  still  exists  {Harrison  v.  Harrison,  1888, 
13  P.  D.  180),  provided  the  proceedings  are  fairly  to  be  called  necessary 
(see  also  Earnshaw  v.  Earnshaw,  [1896]  P.  160). 

A  husband  is  also  liable  to  pay  the  expenses  of  his  wife's  funeral, 
whatever  the  wife's  means  may  be,  and  whether  the  parties  are  living 
together  or  apart  {Jenkins  v.  Tucker,  1788,  1  Black.  H.  90 ;  Ambrose  v. 
Kerrison,  1851,  10  C.  B.  776);  unless,  perhaps,  the  wife  is  living  apart 
from  him  by  her  own  default.  A  person  who  voluntarily  incurs  these 
expenses  in  good  faith  can  recover  them  from  the  husband  {Bradshaw 
V.  Beard,  1862,  12  C.  B.  N.  S.  344).  Formerly  the  husband  could  not 
reimburse  himself  out  of  the  wife's  separate  estate  unless  she  had 
charged  it  with  these  expenses  (  Willeter  v.  Dobie,  1856,  2  Kay  &  J.  647 ; 
69  E.  E.  942).  But  since  the  Married  Women's  Property  Act,  1882, 
he  probably  can  {In  re  M'Myn,  1886,  33  Ch.  D.  575). 

It  may  be  added  that  if  the  parties  are  living  apart  through  the 
wife's  default,  and  without  the  husband's  consent,  she  has  no  authority 
to  pledge  his  credit  at  all,  even  for  necessaries  {Etherington  v.  Parrot, 
1704,  Eaym.  (Ld.)  1006;  Hindley  v.  Westmeath,  1827,  6  Barn.  &  Cress. 
200;  30E.  E.  290). 

(3)  Ostensible  Agency. — But  even  though  the  circumstances  be  such 
that  the  wife  has  neither  in  fact  nor  in  law  authority  to  pledge  her 
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husband's  credit,  yet  if  he  so  acts  as  to  lead  others  to  the  reasonable 
belief  that  she  has  such  authority,  if  he  holds  her  out  as  having 
authority  to  bind  him,  and  they,  acting  on  the  belief  that  she  has  such 
authority,  give  credit  accordingly,  he  is  precluded  from  denying  her 
authority,  and  is  liable  on  the  contracts.  Whether  the  husband  has 
so  acted  is  a  question  of  fact  in  each  case.  If  he  were  to  stand  by 
while  his  wife  were  ordering  goods,  for  example,  such  conduct  would 
entitle  the  tradesman  to  assume  that  she  had  his  authority  to  order 
them  {Jetleij  v.  Hill,  1884,  1  C.  &  E.  239).  So  if  the  wife  has  ordered 
similar  goods  on  former  occasions,  and  the  husband  has  paid  for  them 
{Debenham  v.  Mellon,  1880,  5  Q.  B.  D.  394,  per  Thesiger,  L.J.,  6  App. 
Cas.  24,  per  Lord  Blackburn).  If  the  husband,  having  so  dealt,  after- 
wards revokes  the  wife's  agency,  whether  expressly  or  by  separating 
from  her,  which  is  a  revocation  in  law,  he  must  give  notice  to  the 
tradesman  (Wallis  v.  Biddick,  1873,  22  W.  K.  76;  Ryan  v.  Sams,  1848, 
12  Q.  B.  460;  76  K.  E.  312),  otherwise  her  ostensible  agency  will 
continue,  even  where  the  husband  becomes  insane  and  cannot  give 
notice  of  the  revocation  {Drew  v.  Nunn,  1879,  4  Q.  B.  D.  661).  Of 
course  in  all  these  cases  the  contracts  made  by  the  wife  must  fall 
within  the  scope  of  the  authority  which  the  husband  is  precluded  from 
denying.  [Sec.  26  of  the  Matrimonial  Causes  Act,  1857,  above  men- 
tioned (see  p.  655)  absolutely  puts  an  end  to  the  right  of  a  wife,  who 
has  obtained  a  decree  of  judicial  separation,  to  pledge  her  husband's 
credit,  or  to  contract  on  his  behalf  during  the  continuance  of  the 
separation,  except  where  alimony  has  been  decreed  and  has  not  been 
duly  paid.  Aliter,  as  regards  a  contract  properly  entered  into  by  the 
wife  on  her  husband's  account  under  her  implied  agency  by  reason  of, 
and  during,  the  coverture,  and  remaining  in  fieri  at  the  date  of  the 
decree  (In  re  Wingfield  and  Blew,  [1904]  2  Ch.  665.)] 

(c)  Contracts  between  Husband  and  Wife. — At  common  law  husband 
and  wife  could  not  contract  together.  In  the  eye  of  the  law  they  were 
one  person  (Com.  Dig.,  "Baron  and  Feme,"  D  1,  p.  220;  Fhillips  v. 
Barnet,  1876,  1  Q.  B.  D.  436).  If  two  contracting  parties  intermarried, 
the  contract  was  suspended  during  the  marriage  (Fitzgerald  v.  Fitzgerald, 
1868,  L.  K.  2  P.  C.  83).  In  equity  a  wife  might  sue  her  husband  to 
recover  a  loan  out  of  her  separate  estate  (Woodburne  v.  Woodburne, 
1850,  3  De  G.  &  Sm.  672 ;  64  E.  R.  642).  The  Married  Women's 
Property  Act,  1882,  severed  the  unity  of  person  in  this  respect,  and 
there  seems  to  be  no  doubt  that  since  that  Act  either  can  sue  the  other 
on  a  contract  (Butler  v.  Butler,  1885,  14  Q.  B.  D.  831 ;  16  Q.  B.  D.  374; 
MGregor  v.  McGregor,  1888,  21  Q.  B.  D.  424).  The  right  of  a  wife  to 
claim  in  her  husband's  bankruptcy  for  a  loan  made  by  her  to  him  is 
provided  for  by  sec.  3  of  the  Act  of  1882  as  follows: — "Any  money  or 
other  estate  of  the  wife  lent  or  intrusted  by  her  to  her  husband  for  the 
purpose  of  any  trade  or  business  carried  on  by  him,  or  otherwise,  shall 
be  treated  as  assets  of  her  husband's  estate  in  case  of  his  bankruptcy, 
under  reservation  of  the  wife's  claim  to  a  dividend  as  a  creditor  for  the 
amount  or  value  of  such  money  or  estate  after,  but  not  before,  all  claims 
of  the  other  creditors  of  the  husband  for  valuable  consideration,  in  money 
or  money's  worth,  have  been  satisfied." 

This  section  only  applies  where  the  husband  is  a  sole  trader  (In  re 
Tuff,  1887,  19  Q.  B.  D.  88).  It  has  no  application  to  a  loan  by  a  wife 
for  purposes  other  than  her  husband's  trade  or  business  (Ex  parte  Tids- 
well,  1887,  56  L.  J.  Q.  B.  548;  Mackintosh  v.  Pogose,  [1895]  1  Ch.  505; 
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[In  re  Cronmire,  [1901]  1  K.  B.  480)].  [Sec.  3  of  the  Act  of  1882  does  not 
in  every  case  throw  on  a  wife  who  is  claiming  to  prove  in  her  husband's 
bankruptcy  for  money  lent  by  her  to  him,  the  onus  of  showing  that  the 
loan  was  not  made  for  the  purpose  of  his  business  (In  re  Cronmire,  ubi 
sup.,  explaining  In  re  Genese,  1885, 16  Q.  B.  D.  700).]  Before  the  Act,  a 
wife  who  had  lent  money  to  her  husband  could  claim  in  the  administra- 
tion of  her  husband's  estate  after  his  death  if  there  were  no  other  creditors 
to  contend  with  {Slanning  v.  Style,  1734,  3  P.  Wms.  337),  but  apparently 
not  otherwise.  If,  however,  she  was  administratrix  of  the  husband's 
estate,  she  might  retain  out  of  his  estate,  though  insolvent,  the  amount 
of  a  loan  which  she  had  made  for  the  purposes  of  his  business,  and  this 
right  she  still  has  {In  re  May,  1890,  45  Ch.  D.  490).  But,  apart  from 
this  right  of  retainer,  the  combined  effect  of  sec.  3  of  the  Act  of  1882 
and  sec.  10  of  the  Judicature  Act,  1875,  is  that  in  the  administration  of 
an  insolvent  estate  by  the  Court  the  claim  of  the  widow  for  money  lent 
for  the  purposes  of  the  deceased's  trade  is  postponed  to  the  claims  of  his 
other  creditors  {In  re  Leng,  [1895]  1  Ch.  652 ;  [In  re  AmUer,  [1905] 
1  Ch.,  697)].  The  section  extends  to  the  case  of  a  wife  the  principle  of 
sec.  3  of  the  Partnership  Act,  1890  {Ex  parte  District  Bank,  1885,  16 
Q.  B.  D.  700).  A  husband  who  makes  a  loan  to  his  wife  for  the  purposes 
of  her  separate  trade  will,  it  is  thought,  be  postponed  to  her  trade 
creditors  by  the  operation  of  the  Partnership  Act,  1890.  There  is  no 
provision  applicable  to  such  a  case  in  the  Married  Women's  Property 
Act,  1882.  [As  to  Canadian  law  (Civil  Code  of  Lower  Canada,  art.  1301), 
see  Trust  and  Loan  Co.  of  Canada  v.  Gantliier,  [1904]  A.  C.  94.  A  land- 
lord is  not  liable  for  personal  injury  to  the  wife  of  a  tenant  caused 
by  the  dilapidated  condition  of  the  premises  demised,  in  breach  of  a 
covenant  by  the  landlord  to  repair  in  the  tenant's  lease — the  wife  being 
a  stranger  to  the  contract  {Cavalier  v.  Pope,  [1906]  A.  C.  428,  affirming 
C.  A.,  [1905]  2  K.  B.  428).] 


10.  Bankruptcy  of  Married  Women. 

Before  the  Married  Women's  Property  Act,  1882,  a  married  woman 
was  not  liable  to  the  bankruptcy  laws,  unless  when  trading  separately 
under  the  custom  of  the  City  of  London,  or  when  her  husband  was 
civilly  dead  {Ex  parte  Jones,  1879,  12  Ch.  D.  484),  or  semhle  if  she  were 
trading  while  a  protection  order  or  decree  of  judicial  separation  was  in 
force  (20  &  21  Vict.  c.  85,  ss.  21,  26).  But  now,  by  sec.  1,  subs.  (5),  of 
the  Act  of  1882,  "Every  married  woman  carrying  on  a  trade  separately 
from  her  husband  shall,  in  respect  of  her  separate  property,  be  subject 
to  the  bankruptcy  laws  in  the  same  way  as  if  she  were  a  feme  sole." 
[As  to  meaning  of  "trade"  in  this  sub-section,  see  In  re  Leng,  [1905] 
2  I.  K.  343.]  As  long  as  the  trade  debts  remain  unpaid,  the  married 
woman  is  carrying  on  the  trade  {In  re  Dagnall,  [1896]  2  Q.  B.  407 ;  [In 
re  Worsley,  [1901]  1  K.  B.  309)].  The  trade  is  not  her  separate  trade 
if  carried  on  in  partnership  with  her  husband  {In  re  Hclsby,  [1893]  63 
L.  J.  Q.  B.  261);  [but  may  be  her  separate  trade,  even  although  carried 
on  in  the  house  in  which  she  and  her  husband  are  living,  and  even 
although  the  husband  may  be  taking  some  part  in  the  management  of 
it  {In  re  Worsley,  ubi  sup.).  A  married  woman  who,  while  carrying  on 
a  business  separately  from  her  husband,  leaves  her  place  of  business 
without  paying  her  creditors  or  notifying  her  cliange  of  address,  commits 
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an  act  of  bankruptcy  by  "absenting  herself  with  intent  to  defeat  or 
delay  her  creditors,"  within  sec.  4  (1)  {d)  of  the  Bankruptcy  Act,  1883, 
even  though  she  leaves  at  her  husband's  request  in  order  to  live  with 
him  elsewhere  {s.c)  Where  a  married  woman  entitled  to  separate 
estate  with  a  restraint  on  anticipation  trades  separately  from  her 
husband  and  becomes  bankrupt,  her  separate  estate,  subject  to  the 
restraint  on  anticipation,  vests  in  her  trustee  in  bankruptcy,  and,  on 
the  death  of  her  husband  in  her  lifetime,  is  assets  for  her  creditors.  In 
such  a  case  the  restraint  on  anticipation  is  in  the  nature  of  an  incum- 
brance which  is  removed  by  the  death  of  the  husband  {In  re  Wheelers 
Settlement  Trusts,  Briggs  v.  Ryan,  [1899]  2  Ch.  717,  discussing  Pelton 
Brothers  v.  Harrison,  [1896]  2  Q.  B.  422)]. 

If  a  married  woman  is  to  be  made  bankrupt,  it  must  be  by  other 
means  than  a  bankruptcy  notice,  for  that  can  only  be  in  one  form,  viz. 
that  provided  by  Form  6  in  the  Appendix  to  the  Bankruptcy  Kules, 
1886,  and  as  it  presupposes  a  personal  liability  to  pay  the  judgment 
debt,  it  is  not  applicable  when  the  judgment  debtor  is  a  married  woman 
(In  re  Lynes,  [1893]  2  Q.  B.  113 ;  In  re  Gardiner,  1888,  20  Q.  B.  D.  249 ; 
In  re  Hewett,  [1895]  1  Q.  B.  328 ;  [In  re  Handford  &  Co.,  [1899]  1  Q.  B. 
566 ;  In  re  Beattchamp,  [1904]  1  K.  B.  576]  ),  unless  she  fails  to  prove 
the  marriage  (Dillon  v.  Cunningham,  1872,  L.  E.  8  Exch.  23 ;  Poole  v. 
Canning,  1867,  L.  E.  2  C.  P.  241 ;  Day  v.  Freund,  1876,  35  L.  T.  551). 

See  also  Fraudulent  Conveyance. 

11.  Married  Women  as  Trustees. 

Before  the  Act  of  1882,  a  married  woman  could  not  accept  the  office 
of  trustee  or  executor  without  her  husband's  assent.  If  he  assented  to 
her  acceptance  of  the  trust,  he  was  liable  for  the  breaches  of  trust 
(Bahin  v.  Hughes,  1886,  31  Ch.  D.  390),  and  was  entitled  to  exercise 
control  over,  and  his  concurrence  was  necessary  to,  the  execution  of  the 
trust  (Williams  on  JSxecutors,  10th  ed.,  pp.  733  et  seq.).  The  husband 
was  the  owner  of  the  trust-estate  almost  as  completely  as  if  the  wife 
were  entitled  to  it  beneficially.  The  wife  could  not  dispose  of  it  without 
his  concurrence  (Williams  on  Executors,  10th  ed.,  ubi  supra).  The  estate, 
however,  was  not  liable  to  satisfy  the  husband's  debts  (Farr  v.  Newman, 
1792,  4  T.  E.  621 ;  2  E.  E.  479).  The  wife  could  continue  the  repre- 
sentation of  a  testator's  estate  by  will  without  her  husband's  concur- 
rence (Hodsden  v.  Lloyd,  1789,  2  Bro.  C.  C.  534 ;  29  E.  E.  293 ;  Scammell 
V.  Wilkinson,  1802,  2  East,  552 ;  Willoch  v.  Mhle,  1875,  L.  E.  7  H.  L. 
580).  The  husband,  on  the  other  hand,  could  dispose  of  the  testator's 
estate  without  the  wife's  concurrence  (In  re  Wood,  1861,  3  De  G.,  F.  & 
J.  126  ;  45  E.  E.  826;  Soady  v.  Turnhull,  1866,  L.  E.  1  Ch.  494).  He 
could  release  debts  owing  to  the  estate,  but  could  not  sue  without 
joining  his  wife.  A  married  woman  is  by  sees.  7  and  8  of  the  Divorce 
Act,  1858,  enabled  to  act  in  a  trust  as  Sifeme  sole  while  a  judicial  separa- 
tion or  protection  order  is  in  force,  and  can  transfer  stock,  for  example, 
standing  in  a  testator's  name,  without  her  husband's  concurrence  (Bathe 
v.  Bank  of  England,  1858,  4  Kay  &  J.  564 ;  70  E.  E.  235).  By  sec.  6  of 
the  Vendor  and  Purchaser  Act,  1874,  a  married  woman  who  is  a  bare 
trustee  may  convey  or  surrender  freehold  or  copyhold  estate  as  a  feme 
sole  (In  re  Docwra,  1885,  29  Ch.  D.  693).  [By  sec.  16  of  the  Trustee  Act, 
1893,  56  &  57  Vict.  c.  53,  a  married  woman,  who  is  a  bare  trustee  of 
any  freehold  hereditament,  may  convey  it  as  if  she  were  a  feme  sole. 
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without  the  concurrence  of  her  husband  and  a  separate  acknowledgment 
(In  re  Howgate  &  Oshorn's  Contract,  [1902]  1  Ch.  451).] 

By  sec.  24  of  the  Act  of  1882  "the  word  'contract'  in  this  Act 
shall  include  the  acceptance  of  any  trust,  or  the  office  of  executrix  or 
administratrix,  and  the  provisions  of  this  Act  as  to  liabilities  of  married 
women  shall  extend  to  all  liabilities  by  reason  of  any  breach  of  trust 
or  devastavit  committed  by  any  married  woman  being  a  trustee,  or 
executrix,  or  administratrix  either  before  or  after  her  marriage,  and 
her  husband  shall  not  be  subject  to  such  liabilities  unless  he  has  acted 
or  intermeddled  in  the  trust  or  administration."  A  married  woman 
may  now  therefore  accept  a  trust,  or  the  office  of  executrix  or  adminis- 
tratrix, by  virtue  of  her  power  to  contract  as  a  feme  sole,  and  her 
husband  need  not  join  in  the  administration  bond  (In  the  Goods  of 
Harriet  Ayres,  1883,  8  P.  D.  168).  There  is,  however,  no  section  in 
the  Act  vesting  the  trust  property  in  her  solely,  and  it  has  been  held 
that  if  real  estate  of  which  she  is  seised  as  trustee  is  to  be  conveyed, 
the  formalities  of  the  Fines  and  Kecoveries  Act  must  be  complied  with 
(In  re  Harkness  and  Allsopp,  [1896]  2  Ch.  358).  Sec.  18,  which  enables 
a  married  woman  to  deal  with  the  trust  property,  makes  no  mention  of 
real  estate.  The  section  is  as  follows : — "  A  married  woman  who  is  an 
executrix  or  administratrix  alone  or  jointly  with  any  other  person  or 
persons  of  the  estate  of  any  deceased  person,  or  a  trustee  alone  or 
jointly  as  aforesaid  of  property  subject  to  any  trust,  may  sue  or  be 
sued,  and  may  transfer  or  join  in  transferring  any  such  annuity  or 
deposit  as  aforesaid  (i.e.  as  mentioned  in  sec.  6),  or  any  sum  forming 
part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  as  aforesaid,  or  any  share,  stock,  debenture,  debenture- 
stock,  or  other  benefit,  right,  claim,  or  other  interest  of  or  in  any  such 
corporation,  company,  public  body,  or  society  in  that  character,  without 
her  husband,  as  if  she  were  a  feme  sole!' 

It  may  be  added  that,  notwithstanding  the  Act  of  1882,  a  married 
woman  is  still  incapable  of  acting  as  a  next  friend  or  guardian  ad  litem 
(In  re  Duke  of  Somerset,  1887,  34  Ch.  D.  465). 

12.  Proceedings  by  and  against  Married  Women. 
[See  further,  Parties.] 

At  common  law  a  married  woman  could  not  sue  as  a  feme  sole  unless 
she  carried  on  a  trade  within  the  custom  of  the  City  of  London,  or  her 
husband  were  civilly  dead.  She  could  only  sue  as  co-plaintiff  with  her 
husband.  In  Chancery  she  could  not  sue  either  by  herself  or  her  next 
friend  without  her  husband,  except  by  leave  of  the  Court  on  giving  such 
security  for  costs  as  the  Court  might  require  (Daniell,  Ch.  Pr.,  6th  ed., 
p.  119).  If  sued  at  common  law  she  could  by  pleading  in  abatement 
insist  on  her  husband  being  joined  as  a  defendant.  In  Chancery  also  he 
was  regularly  made  a  defendant,  unless  by  leave  of  the  Court  (Daniell, 
Ch.  Pr.,  6th  ed.,  p.  185). 

The  Divorce  Act,  1858,  placed  a  married  woman  during  a  judicial 
separation  or  protection  order  in  the  position  of  a  feme  sole  for  the 
purpose  of  suing  and  being  sued.  The  M.  W.  P.  Act,  1870,  provided 
(by  s.  11)  that  a  married  woman  might  maintain  an  action  in  her  own 
name  for  the  recovery  of  any  wages,  earnings,  money,  and  property  by 
that  Act  declared  to  be  her  separate  property,  or  of  any  property 
belonging  to  her  before  marriage  which  her  husband  should,  by  writing 
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under  his  hand,  have  agreed  with  her  should  belong  to  her  after  marriage 
as  her  separate  property ;  and  that  she  should  have  in  her  own  name 
the  same  remedies,  both  civil  and  criminal,  against  all  persons  whomso- 
ever for  the  protection  and  security  of  such  wages,  etc.,  and  of  any 
chattels  or  other  property  purchased  or  obtained  by  means  thereof  for 
her  own  use,  as  if  such  wages,  etc.,  belonged  to  her  as  an  unmarried 
woman.  But  under  this  Act  she  could  only  be  sued  alone  for  an  ante- 
nuptial debt.  In  other  actions  the  husband  had  to  be  joined  (Hancocks 
V.  Zablache,  1878,  3  C.  P.  D.  197).  But  now  by  the  M.  W.  P.  Act,  1882, 
s.  1,  subs.  (2),  a  married  woman  is  capable  of  suing  and  being  sued 
either  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were 
a  feme  sole,  [see  Lamer  v.  Lamer,  [1905]  2  K.  B.  589],  and  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  defendant,  or  be  made  a 
party  to  any  action  or  other  legal  proceeding  brought  by  or  taken 
against  her.  A  married  woman  may  now  sue  alone — the  writ  should 
state  that  she  is  a  married  woman — without  giving  security  for  costs, 
even  though  she  has  no  separate  property  available  for  costs  {In  re 
Isaac,  1885,  30  Ch.  D.  418).  But  she  may  be  ordered  to  secure  the  costs 
of  an  appeal  {Whittaker  y,  Kershaw,  1890,  44  Ch.  296.  Suing  for  an 
injunction,  she  must  give  the  ordinary  undertaking  in  damages ;  and  her 
undertaking  is  sufficient  even  though  she  does  not  possess  separate 
property  free  from  restraint  on  anticipation  {In  re  Prynne,  1885,  53 
L.  T.  465 ;  Pike  v.  Cave,  1893,  62  L.  J.  Ch.  937).  Where  a  married 
woman  pays  a  sum  into  Court  as  a  condition  of  having  leave  to  defend 
under  Order  14,  a  successful  plaintiff  is  entitled  to  have  the  sum  paid 
out  and  need  not  await  an  inquiry  whether  the  married  woman  has 
separate  estate  liable  to  execution  {Bird  v.  Barstow,  [1892]  1  Q.  B.  94). 
A  judgment  against  a  married  woman,  the  form  of  which  was  settled  in 
Scott  V.  Morleij,  1887,  20  Q.  B.  D.  120  (see  p.  673),  imposes  a  liability  on 
her  property  only,  and  not  on  her  person.  Hence  she  cannot  be  im- 
prisoned on  a  debtor's  summons  {Draycott  v.  Harrison,  1886,  17  Q.  B.  D. 
304),  nor  can  a  bankruptcy  notice  issue  against  her  {In  re  Lynes,  [1893] 
2  Q.  B.  113).  But  garnishee  proceedings  may  be  taken  on  the  judgment 
{Holthy  V.  Hodgson,  1889,  24  Q.  B.  D.  103). 

By  E.  S.  C,  Order  9,  r.  3,  a  husband  and  wife,  if  sued  together,  must 
both  be  served  with  the  writ;  when  suing  together  they  must  make 
discovery  by  separate  affidavits  {Fendall  v.  O'Connell,  1885,  20  Ch.  D. 
899).  The  trustees  need  not  be  made  parties  to  an  action  in  which 
it  is  sought  to  reach  separate  property  in  their  hands,  unless  it  is  desired 
to  make  an  order  upon  them,  but  the  judgment  may  save  their  rights 
Annual  Practice,  1907,  vol.  i.  p.  167).  Sec.  1,  subs.  (2),  continues :  "  And 
any  damages  or  costs  recovered  by  her  in  any  such  action  or  proceeding 
shall  be  her  separate  property;  and  any  damages  or  costs  recovered 
against  her  shall  be  payable  out  of  her  separate  property,  and  not 
otherwise."  [As  to  effect  of  signing  judgment  against  one  of  the 
defendants  in  an  action  against  husband  and  wife  jointly,  see  3Iorel  Bros. 
V.  Uarl  of  Westmoreland,  [1904]  A.  C.  11;  French  v.  Howie,  [1906] 
2  K.  B.  674.] 

By  sec.  12  of  the  Act  of  1882  it  is  enacted  that:  "Every  woman, 
whether  married  before  or  after  this  Act,  shall  have  in  her  own  name, 
against  all  persons  w^homsoever,  including  her  husband,  the  same  civil 
remedies,  and  also  (subject,  as  regards  her  husband,  to  the  proviso  herein- 
after contained)  the  same  remedies  and  redress  by  way  of  criminal 
proceedings,  for  the  protection  and  security  of  her  own  separate  property, 
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as  if  such  property  belonged  to  her  as  a  feme  sole,  but,  except  as  aforesaid, 
no  husband  or  wife  shall  be  entitled  to  sue  the  other  for  a  tort.  In  any 
indictment  or  other  proceeding  under  this  section  it  shall  be  sufficient 
to  allege  such  property  to  be  her  property  :  and  in  any  proceeding  under 
this  section  a  husband  or  wife  shall  be  competent  to  give  evidence 
against  each  other^  any  statute  or  rule  of  law  to  the  contrary  notwith- 
standing :  Provided  always  that  no  criminal  proceeding  shall  be  taken 
by  any  wife  against  her  husband  by  virtue  of  this  Act  while  they  are 
living  together,  as  to  or  concerning  any  property  claimed  by  her,  nor 
while  they  are  living  apart,  as  to  or  concerning  any  act  done  by  the 
husband  while  they  were  living  together,  concerning  property  claimed 
by  the  wife,  unless  such  property  shall  have  been  wrongfully  taken  by 
the  husband  when  leaving  or  deserting,  or  about  to  leave  or  desert,  his 
wife."  [Sec.  16  contains  a  similar  enactment  as  to  criminal  proceedings 
by  the  husband  against  the  wife.  See  Indictment;  Larceny;  B.  v. 
James  and  Johnson,  [1902]  1  K.  B.  540 ;  B.  v.  Payne,  [1906]  1  K.  B.  97.] 

A  husband  and  wife  can  now  therefore  take  civil  proceedings  against 
each  other,  with  this  qualification,  viz.,  they  cannot  sue  each  other  in 
tort  unless  the  action  be  brought  by  the  wife  for  the  protection  and 
security  of  her  separate  property.  The  following  proceedings  have  been 
held  to  be  for  the  protection  and  security  of  the  separate  property : — An 
injunction  to  restrain  the  husband  from  entering  his  wife's  house  (  Wood 
V.  Wood,  1871,  19  W.E.  1049 ;  Symonds  v.  Hallett,  1883,  24  Ch.  D.  346), 
otherwise  than  for  the  purpose  of  exercising  marital  rights  (Weldon  v. 
De  Bathe,  1884,  14  Q.  B.  D.  339);  an  action  for  wrongfully  expelling 
his  wife  from  her  house,  or  for  trespass  on  her  separate  property  (Moore 
V.  BoUnson,  1878,  48  L.  J.  Q.  B.  156 ;  Allen  v.  Walker,  1870,  L.  K.  5  Ex. 
187);  an  action  for  wrongfully  interfering  with  her  business  {Wood 
V.  Wood,  1871,  19  W.  E.  1049),  or  for  libelling  her  in  respect  of  it 
(Summers  v.  City  Bank,  1874,  L.  K.  9  C.  P.  580),  or  for  dishonouring  her 
cheque  (ibid.).  [A  wife  may  also  sue  her  husband  on  a  covenant  in 
a  separation  deed  without  a  trustee  (Sweet  v.  Sweet,  [1895]  1  Q.  B.  12); 
or  in  detinue  (Lamer  v.  Lamer,  [1905]  2  K.  B.  539).]  But  criminal 
proceedings  for  libel  are  not  within  the  section  (B.  v.  Mayor  of  London, 
1886,  16  Q.  B.  D.  772).  A  husband,  on  the  other  hand,  cannot  sue  his 
wife  for  trespass  on  his  property,  or  indeed  for  any  other  tort,  though 
she  may  be  indicted  for  a  forcible  entry  (B.  v.  Smyth,  1832,  1  Moo. 
&  K.  155). 

Sec.  17  deals  with  the  determination  of  questions  between  husband 
and  wife  in  these  words  :  "  In  any  question  between  husband  and  wife 
as  to  the  title  to  or  possession  of  property,  either  party,  or  any  such 
bank,  corporation,  company,  public  body,  or  society  as  aforesaid  in  whose 
books  any  stocks,  funds,  or  shares  of  either  party  are  standing,  may  apply 
by  summons  or  otherwise  in  a  summary  way  to  any  judge  of  the  High 
Court  of  Justice  in  England  or  in  Ireland,  according  as  such  property  is 
in  England  or  in  Ireland,  or  (at  the  option  of  the  applicant  irrespectively 
of  the  value  of  the  property  in  dispute)  in  England  to  the  judge  of  the 
County  Court  of  the  district,  or  in  Ireland  to  the  chairman  of  the  Civil 
Bill  Court  of  the  division  in  which  either  party  resides,  and  the  judge  of 
the  High  Court  of  Justice  or  of  the  County  Court,  or  the  chairman  of 
the  Civil  Bill  Court  (as  the  case  may  be),  may  make  such  order  with 
respect  to  the  property  in  dispute,  and  as  to  the  costs  of  and  consequent 
on  the  application,  as  he  thinks  fit,  or  may  direct  such  application  to 
stand  over  from  time  to  time,  and  any  inquiry  touching  the  matters  in 
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question  to  be  made  in  such  manner  as  he  shall  think  fit:  Provided 
always  that  any  order  of  a  judge  of  the  High  Court  of  Justice  to  be 
made  under  the  provisions  of  this  section  shall  be  subject  to  appeal 
in  the  same  way  as  an  order  made  by  the  same  judge  in  a  suit  pend- 
ing or  on  an  equitable  plaint  in  the  said  Court  would  be;  and  any 
order  of  a  County  or  Civil  Bill  Court  under  the  provisions  of  this 
section  shall  be  subject  to  appeal  in  the  same  way  as  any  other  order 
made  by  the  same  Court  would  be,  and  all  proceedings  in  a  County 
Court  or  Civil  Bill  Court  under  this  section,  in  which,  by  reason  of 
the  value  of  the  property  in  dispute,  such  Court  would  not  have  had 
jurisdiction  if  this  Act  or  the  Married  Women's  Property  Act,  1870, 
had  not  passed,  may,  at  the  option  of  the-  defendant  or  respondent  to 
such  proceedings,  be  removed  as  of  right  into  the  High  Court  of  Justice 
in  England  or  Ireland  (as  the  case  may  be),  by  writ  of  certiorari,  or 
otherwise  as  may  be  prescribed  by  any  rule  of  such  High  Court ;  but 
any  order  made  or  act  done  in  the  course  of  such  proceedings  prior  to 
such  removal  shall  be  valid,  unless  order  shall  be  made  to  the  contrary 
by  such  High  Court :  Provided  also,  that  the  judge  of  the  High  Court 
of  Justice  or  of  the  County  Court,  or  the  chairman  of  the  Civil  Bill 
Court,  if  either  party  so  require,  may  hear  any  such  application  in  his 
private  room :  Provided  also  that  any  such  bank,  corporation,  company, 
public  body,  or  society,  as  aforesaid  shall,  in  the  matter  of  any  such 
application  for  the  purposes  of  costs  or  otherwise,  be  treated  as  a 
stakeholder  only." 

The  10th  section  provides  for  the  case  where  one  party  has  im- 
properly invested  the  moneys  of  the  other  in  his  or  her  own  name, 
and  enacts  that  if  a  wife  improperly  invests  her  husband's  money  the 
Court  may,  in  an  application  under  sec.  17,  order  the  dividends,  etc.,  to 
be  transferred  to  the  husband.  Probably  sec.  17  would  of  its  own  force 
apply  to  the  case  of  a  husband  improperly  investing  his  wife's  money* 
Sec.  10  makes  no' provision  for  such  a  case.  [Under  sec.  17  the  Court 
may  restrain  a  husband  from  interfering  in  a  business  carried  on  sepa- 
rately by  his  wife  (G-aynor  v.  Gaynor,  [1901]  1  Ir.  E.  217) ;  and  the  wife 
may  sue  the  husband  for  the  detention  of  her  personal  property  {Lamer 
V.  Lamer,  [1905]  2  K.  B.  539).] 

By  sec.  23  the  legal  personal  representative  of  any  married  woman 
shall,  in  respect  of  her  separate  estate,  have  the  same  rights  and 
liabilities  and  be  subject  to  the  same  jurisdiction  as  she  would  if  she 
were  living. 

For  separation  deeds,  see  Settlements. 

[Authorities. — Lush  on  Husband  arid  Wife,  2nd  ed. ;  Macqueen  on 
Husband  and  Wife,  4th  ed.,  1905;  Eversley,  Domestic  Relations,  3rd 
ed.,  1906 ;  Edwards  and  Hamilton,  Law  of  Husband  and  Wife,  1883 ; 
Crawley,  Husband  and  Wife,  1892 ;  and  among  older  treatises,  Clancy, 
Husband  and  Wife,  3rd  ed.,  1827 ;  Koper,  Husband  and  Wife,  1849 ;  and 
see  also  lists  of  authorities  appended  to  articles  Divorce;  Desertion 
OF  Wife  and  Children  ;  Marriage  ;  and  these  articles  and  the  article 
Alimony.] 

Hush  lYIoncy. — 1.  Any  arrangement  by  a  private  person  not 
to  prosecute,  or  to  desist  from,  stifle  or  stay,  a  prosecution  for  any 
offence,  whether  punishable  summarily  or  on  indictment,  which  involves 
a  public  injury,  is  void  as  being  against  the  pubhc  interest  in  the 
administration  of  justice;  nor  will  sanction  by  the  judge  improve  the 
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legal  value  of  such  a  contract  {Jones  v.  Merionethshire  P.  B.  Building 
Society,  [1892]  1  Ch.  173 ;  Vint  v.  Windhill  Local  Board,  1890,  45  Ch.  D. 
351 ;  Bawlings  v.  Coal  Consumers  Association,  1884,  43  L.  J.  M.  C.  111). 
There  are  some  decisions  in  favour  of  the  legality  of  agreeing  to  desist 
from  a  prosecution  for  common  assault  or  libel  or  trade  mark  offences 
{Keir  v.  Leeman,  1846,  9  Q.  B.  371 ;  Fisher  v.  Apollinaris  Co.,  1875, 
L.  E.  10  Ch.  297,  but  their  authority  is  shaken  by  Vint's  Case,  uhi 
supra). 

2.  Where  the  offence  is  felony,  persons  who  agree  for  valuable 
consideration  not  to  prosecute,  or  to  show  favour  on  the  prosecution, 
are  guilty  of  the  common-law  misdemeanor  of  compounding  a  felony, 
whether  the  agreement  is  or  is  not  carried  out  {B.  v.  Burgess,  1885, 
16  Q.  B.  D.  141 ;  Steph.  Dig.  Crim.  Lavj,  6th  ed.,  art.  176 ;  Mayne,  Ind. 
Crim.  Law,  1896,  451,  452). 

3.  It  is  a  felony  by  statute  to  take  any  reward  for  the  recovery  of 
property  acquired  by  any  felony  or  misdemeanor,  without  using  due 
diligence  to  bring  the  offender  to  trial.  Punishment,  penal  servitude 
from  three  to  seven  years,  or  imprisonment  with  or  without  hard  labour 
for  not  over  two  years  (24  &  25  Vict.  c.  96,  s.  101 ;  see  also  Advertising 
FOR  Stolen  Property). 

4.  It  is  a  statutory  misdemeanor  to  compound  a  penal  action  without 
the  order  or  consent  of  the  Court  in  which  the  action  is  brought  (18  Eliz. 
c.  5,  ss.  4,  5;  Kules  of  Supreme  Court,  1883,  Order  50,  r.  13).  It  is  not 
necessary  to  prove  that  any  penalty  had,  in  fact,  been  incurred  (B.  v. 
Best,  1839,  2  Moo.  C.  C.  125). 

5.  It  is  uncertain  whether  it  is  a  misdemeanor  to  compound  or  stifle 
a  prosecution  for  misdemeanor  (1  Steph.  Hist.  Crim.  Law,  502).  The 
Commissioners  on  the  Draft  Criminal  Code  of  1878  seem  to  have  con- 
sidered that  it  was  a  misdemeanor,  but  there  is  no  reported  decision  to 
that  effect  except  on  cases  within  4  supra  (see  Archbold,  Cr.  PL,  23rd  ed., 
p.  1089,  and  Dillon  v.  O'Brien,  1887,  20  L.  K.  Ir.  316).  There  has  been 
a  practice  of  withdrawing  from  a  prosecution  on  agreement  by  the 
defendant  not  to  sue  for  malicious  prosecution  or  false  imprisonment; 
but  having  regard  to  the  matters  above  stated  (1,  2,  3),  this  agreement 
cannot  be  regarded  as  legal  (see  Jones  v.  German,  1896,  2  Q.  B.  418,  422 ; 
1897,  1  Q.  B.  374).  By  the  Prosecution  of  Offences  Act,  1879,  42  &  43 
Vict.  c.  22,  s.  5,  it  is  the  duty  of  the  clerk  of  every  Petty  Sessional  Court, 
where  a  prosecution  is  withdrawn,  or  not  proceeded  with  in  reasonable 
time,  to  send  a  copy  of  the  information  and  depositions  to  the  Director 
OF  Public  Prosecutions. 

6.  The  right  of  the  Attorney-General  to  cause  entry  of  a  nolle 
prosequi  is  not  affected  by  any  of  the  rules  laid  down  in  the  preceding 
paragraphs. 

Hypnotism- — The  phenomena  of  hypnotism  have  not  yet,  it  is 
believed,  been  brought  judicially  before  any  English  Court  of  law.  They 
have,  however,  formed  the  subject  of  exhaustive  discussion  among  English, 
American,  and  Continental  medical  jurists,  and  several  cases  turning  upon 
them  have  come  before  American  and  Continental  Courts,  e.g.  the  Czynski 
Case,  1894,  N.  Y.  Med.  Leg.  Jo.,  vol.  xiii.,  at  p.  51,  and  vol.  xiv.,  at  p.  150, 
where  the  facts  are  stated  and  considered:  and  the  notorious  Eyraud 
Case  in  Paris.  The  chief  medico-legal  questions  to  which  hypnotism 
gives  rise,  are — (1)  The  capacity  of  hypnotic  subjects  to  make  wills,  to 
contract,  to  marry,  and  to  give  evidence ;  (2)  the  degree  of  credibility 
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which  the  testimony  of  such  subjects  possesses ;  and  (3)  how  far  there 
is  danger  of  them  receiving  and  acting  upon  criminal  suggestions.  On 
this  last  point  there  is  an  important  controversy  between  two  schools  of 
Continental  thought,  that  of  Li(5gois,  according  to  whom  such  danger 
exists,  and  that  of  Benedikt,  who  practically  denies  its  existence  alto- 
gether. Probably  the  real  solution  of  the  difficulty  lies  in  a  via  media. 
There  is,  no  doubt,  force  in  the  staple  criticism  urged  by  the  school  of 
Benedikt  against  the  conclusion  of  Liegois,  that  it  is  one  thing  to  induce 
a  subject  to  commit  imaginary,  and  another  thing  to  induce  him  to 
commit  real,  crimes.  But,  on  the  other  hand,  this  criticism  postulates 
subjects  who  are  normally  under  the  government  of  moral  principle,  and 
it  is  difficult  to  deny  the  possibility  of  criminal  suggestions  being  success- 
fully made  to  persons  who  are  not  controlled  by  the  moral  sanction  at 
all.  When,  however,  the  question  of  hypnotism  and  crime  is  definitively 
raised  in  this  country,  the  law  as  to  the  criminal  responsibility  of  the 
insane  (as  to  which  see  the  article  Lunacy)  will  be  found  adequate, 
with  the  necessary  modifications  and  adjustments,  to  its  solution. 
There  do  not  seem  to  be  any  further  difficulties  connected  with 
hypnotism  which  cannot,  so  far  as  legal  considerations  are  concerned, 
be  solved,  when  the  time  comes,  by  the  ordinary  law  of  Undue 
Influence. 

The  question  whether  a  woman  can  be  violated  during  hypnotic 
sleep  is  examined  in  Taylor's  Principles  and  Practice  of  Medical 
Jurisprudence,  5th  ed.,  vol.  ii.  p.  121. 

[Authorities. — See  the  article  "  Hypnotism  "  in  Hack  Tuke's  Dictiomtry 
of  Psychological  Medicine,  and  authorities  there  cited ;  Moll  on  Hypnotism^ 
and  Kingsbury  on  Hypnotic  Suggestion.] 

Hypothecation.— See  Mortgage;  Ship. 

Hypotheque  (Fr.). — A  word  met  with  in  cases  dealing  with 
foreign  law,  the  equivalent  of,  but  not  identical  with,  mortgage  (q.v.\ 
It  is  simply  a  preferential  charge,  unsecured  by  possession  real  or 
fictitious,  and  thus  involving  no  conveyance  to  the  mortgagee,  equity 
of  redemption,  or  foreclosure;  realisation  is  effected  by  public  sale. 
Priority  results  from  the  date  of  registration  (inscription).  Under 
French  law  moveable  property  cannot  form  the  subject-matter  of  a 
mortgage  (see  Civil  Code,  arts.  2114  et  seq.).  But  the  provisions  of 
the  Code  do  not  affect  those  of  the  maritime  law  (art,  2121).  See- 
law  of  10th  July  1885,  Sur  VHypotMque  Maritime, 
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